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HsBzoo  V.  Municipal  Electbic  Light  Company. 

New  York  Appellate  Division,  First  Department — Jan,  8,  1904, 

89  App.  Div.  569,  85  N.  Y.  Supp.  712. 

1.  Wisof  o  BuiLDiiTo  FOB  EuccTBic  LioHTS  —  Cabe  Requised.  —  A  Corporation, 

employed  to  wire  a  building  intended  to  be  lighted  by  electricity,  assumed 
no  obligation  to  furnish  the  best  material  or  to  use  the  best  method, 
and  does  not  insure  that  the  wires  will  continue  for  any  definite  or  in- 
definite period  to  transmit  safely  the  electric  current.  Its  sole  obligation 
is  to  use  the  care  and  skill  ordinarily  used  by  those  engaged  in  like 
undertakings,  and  it  is  only  for  failure  to  perform  this  duty  that  it  can 
be  held  liable. 

2.  DcsTBucnoN  of  Building  bt  Fibe  Communicated  bt  Electbic  Wibes  — 

Etidekce.  —  In  an  action  to  recover  damages  for  loss  of  building  destroyed 
by  fire,  alleged  to  have  been  caused  by  electric  wires  placed  in  the  build- 
ing by  defendant,  evidence  considered  and  held  insufficient  to  warrant 
findings  that  the  defendant  was  negligent  in  using  single  cap  mould- 
ings instead  of  double  cap  mouldings  for  aflKzing  the  electric  wires  to 
the  ceiling. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant.     Afjfirmed, 

Before  Van  Beunt,  P.  J.,  and  Hatch,  O'Brien,  Inobaham, 
and  McLaughlin,  JJ. 


WIRIKO  BUIIJ>nr08  FOB  ZXECTBIC  UOHT8. 

1.  By  OwBars  or  Tlilrd  Parsons. 

2.  Care  Boqnired  by  Elactrie  Llsbt  Compaaj. 

3.  Fires  Cavsed  by  DafaetiTa  Wlrins* 

4.  Injuries  from  Ineaadaseent  Llsbts. 

5.  Plemdias* 

1.  By  Owners  or  Tbird  Persons.  —  Where  parties  undertake  to  wire 
their  own  buildings  and  then  apply  to  a  lighting  company  to  deliver  current, 


2  Ahsbioah  Eleotbical  Cabxs.  [you  9 

Louis  Marshall,  for  appellant 
Paul  D.  Cravath,  for  respondent 

Opinion  by  Ingbaham,  J.: 

The  plaintiff  sues  as  receiver  for  the  benefit  of  creditors  of 
Joseph  Ryan^  and  in  the  discussion  of  the  question  presented 
upon  this  appeal  we  will  designate  Joseph  Ryan  as  the  plaintiff. 
The  action  was  brought  to  recover  the  damages  caused  by  the 
destruction  of  a  building  on  property  of  the  plaintiff  by  fire  on 
January  4,  1893.  The  complaint  alleged  that  on  the  19th  day  of 
July,  1892,  the  defendant  agreed  to  wire  the  building  1059-1061 
Broadway,  Brooklyn,  for  Joseph  Ryan,  and  in  consideration  of 
the  payment  to  it  of  the  sum  of  $600  agreed  to  wire  the  said 
premises  in  a  good,  proper,  careful,  and  workmanlike  manner,  and 
to  place  upon  said  premises  the  wires  and  other  necessary  electric 
apparatus,  so  as  to  enable  the  said  Ryan  to  supply  the  said 
premises  with  electric  current  for  lighting  the  275  16-candle  power 
lamps  which  the  said  defendant  agreed  to  place  upon  said  premises, 
and  said  defendant  further  agreed  that  it  would  place  upon  said 
premises  such  wires  and  other  apparatus  as  would  enable  the 
said  Ryan  to  introduce  upon  his  premises  a  supply  of  electricity 
for  lighting  the  same  with  entire  safety,  and  that  such  wires  and 
apparatus  would  be  properly  insulated  and  inspected  by  said  de- 

they  must  be  assumed  to  take  all  risks  resulting  from  the  character  of  the 
wires  and  the  method  of  construction.  National  Fire  Insurance  Co.  v.  Denver 
Consolidated  Electric  Co.,  7  Am.  Electl.  Cas.  715,  16  Colo.  App.  86,  63  Pac. 
949;  Harter  v.  Coif  am  Electric  Light  and  Power  Co.,  post,  124  Iowa,  600,  100 
N.  W.  608.  But  in  the  case  of  Reynolds  v,  Narragansett  Electric  Lighting 
Co.,  post,  26  R.  I.  457,  59  Atl.  393,  it  was  held  that  it  was  not  necessary  in 
the  ordinary  wiring  of  a  building  for  incandescent  electric  lights  and  in  the 
arrangement  of  lamps  therein  for  that  purpose  to  anticipate  and  prepare  for 
the  access  of  dangerous  or  deadly  currents  upon  the  failure  of  apparatus 
wholly  under  the  control  of  an  electric  lighting  company. 

Parties  installing  electric  light  fixtures  in  houses  are  not  bound  to  antici- 
pate that  electric  light  companies  furnishing  electricity  to  the  public  will  be 
negligent  in  either  the  construction  or  maintenance  of  their  respective  systems 
connecting  therewith.  CHlhert  v.  Duluth  General  Electric  Co.,  post,  115  Minn. 
171,  100  N.  W.  653. 

In  the  reported  case  it  was  held  that  a  corporation  employed  to  wire  a 
building  assumes  no  obligation  to  furnish  the  best  material  or  to  use  the 
best  method.  Its  sole  obligation  is  to  use  the  care  and  skill  ordinarily  used 
by  those  engaged  in  like  undertakings. 
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fenduit,  BO  as  to  render  the  use  thereof  hj  said  Byen  and  thr- 
irausmission  of  electricity  by  means  thereof  free  from  danger  to 
tbf  said  Ryan  and  to  his  premises  and  the  goods  therein  con- 
tiJDed ;  that,  "  in  violation  of  its  aforesaid  agreement,  said  do- 
feBdaot  so  carelessly,  n^igently,  and  unskilfully  wired  the  said 
premises,  and  installed  therein  the  said  lamps;  that  by  reason 
thereof,  aod  without  ne^igence  on  the  part  of  eaid  Joseph  Ryan, 
the  boildings  and  premises  owned  and  occupied  by  the  said  Joseph 
Hjin,  together  with  the  stock  of  merchandise  belonging  to  and 
ovned  by  him,  contained  therein,  were  on  or  about  the  4th  day 
of  January,  1893,  set  on  fire  and  completely  lost  and  destroyed." 
The  answer  denies  that  the  contract  between  Ryan  and  the 
<lefendant  was  correctly  alleged;  alleges  that  the  only  contract  or 
■freement  between  Ryan  and  the  defendant  was  containi?d  in  a 
written  agreement  consisting  of  two  written  instruments,  copies 
of  which  are  annexed  to  the  answer.  It  admits  that  the  defendant 
tmdertook  to  wire  the  premises,  and  to  install  therein  the  275 
16-candle  power  lamps,  as  provided  in  the  said  agreement  annexed 
to  the  answer,  and  denies  the  other  allegations  of  the  complain* 
to  which  attention  has  been  called.  The  two  writings  annexed 
to  the  answer  are  dated  July  19,  1892.  One  is  a  request  to  the 
defendant  corporation,  signed  by  Ryan,  to  connect  the  main  line 
with  and  supply  the  electric  current  for  275  16-candl<>  power 
incandescent  lamps  upon  tbe  premises  Nos.  1059-1061  Broadway, 

2.  Ca>«  Required  by  Elsetrie  IJ(ht  Coatpkar.  —  An  elnrtric  light 
mmpaiij  o«e«  a  du^  to  patrons  to  exercise  a  proper  degree  ol  cure  to  pre- 
TCBl  a  dangprouB  current  of  electricity  from  entering  buildingt.  Thin  duty 
citeikj«  to  tbe  family,  servants,  employees,  and  others  who  mny  rightfull.T 
be  Dpon  the  premise*.  Union  Light,  Heal  d  Fotoer  Co.  v.  Amtsofi,  post.  157 
7M.  &40.  A"  electric  light  company  furnishing  current  for  lighting  buildings 
H  boimd  to  exercise  a  high  degree  of  care  to  protect  persons  using  such  ciir- 
mt.  Uorkard  f.  Riekmoad  lAght  d  Railroad  Co.,  pott,  111  App.  Div.  3R3. 
n  X.  T.  Swpp.  124. 

A  Rnnpany  tranimitting  a  current  of  electricity  of  dangerous  pnwer,  ttirough 
virei.  to  a  eonTcrter  placed  by  it  on  the  side  of  a  dwelling  house  near  to  a 
balcony  upon  the  tin  roof  of  a  portion  of  the  first  story  thercor,  hnvJng  a 
gutter  and  leaders  therefrom  to  the  ground,  owes  a  duty  to  any  one  lawfully 
mitig  the  balcony  to  take  reasonable  care  to  prevent  the  escape  of  the  current 
ia  eaae  of  contact  with  the  wires  without  fault  on  his  part.  Brooks  v.  Coti- 
Klidated  <hu  Company,  post,  TO  N.  J.  L.  21t,  37  Atl.  306.  In  the  case  of 
Wilmer  r.  Buffalo  i  Niagara  FalU  Electrxe  Light  d  Pouier  Co.,  post,  112  App. 
DJT.  808,  9S  N.  Y.  Snpp.  781,  It  was  held  proper  tor  tbe  court  to  charge  that 
an  Eleetrie  light  compaiy*  ■«*  required  to  use  reuaooabh  c*T*  in  «>Ds(nicting 
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Brooklyn,  for  which  Ryan  agreed  to  pay  current  electric  rates. 
The  other,  dated  the  same  day,  is  the  order  set  out  in  the 
complaint. 

The  case  has  been  three  times  tried.  On  the  first  trial  the  com- 
plaint was  dismissed,  the  trial  court  holding  that  a  clause  in  the 
contract  which  was  annexed  to  the  answer  was  a  defense  to  the 
action.  That  dismissal  was  reversed  by  this  court,  the  court  hold- 
ing that  the  question  whether  both  contracts  annexed  to  the  com- 
plaint were  one  contract  was  a  question  for  the  jury.  9  App.  Div. 
673,  41  N.  Y.  Supp.  692.  Upon  the  second  trial  that  question 
was  submitted  to  the  jury,  who  found  a  verdict  for  the  defendant. 
The  judgment  entered  upon  that  verdict  was  reversed,  and  a  new 
trial  ordered,  upon  the  ground  that  the  evidence  did  not  justify  a 
finding  that  the  conditions  contained  in  this  contract  had  been 
complied  with  so  that  the  defendant  was  relieved  from  responsi- 
bility. 39  App.  Div.  490,  57  N.  Y.  Supp.  225.  Upon  the  third 
trial  one  issue  was  presented,  and  that  was  as  to  the  negligence  of 
the  defendant.  At  the  end  of  the  case  the  defendant  made  a 
motion  to  dismiss  the  complaint,  and  to  direct  a  verdict  for  the 
defendant.  The  court  submitted  to  the  jury  four  questions.  The 
first  question  was,  "  Was  the  defendant  guilty  of  negligence  in 
August,  1892,  in  using  single  cap  molding  to  put  up  the  electric 
wires  upon  the  ceiling  of  the  upper  story  of  the  building  leased 
by  Joseph  Ryan,  and  known  as  No.  1065  Broadway,  in  the  city 

and  maintaining  its  electric  system  to  prevent  a  secondary  wire  which  entered 
the  plaintifiTs  house  from  being  charged  with  a  high  voltage  current. 

Although  an  electric  light  company  is  not  an  insurrer  of  the  safety  of  its 
customers,  the  same  degree  of  care  should  be  exercised  to  protect  from  injury 
the  inmates  of  the  house  to  which  it  is  furnishing  light  as  that  which  it  is 
obliged  to  use  to  safeguard  the  traveling  public  from  its  overhanging  wires 
in  the  highways.  Denf?er  Consolidated  Electric  Co,  v.  Walters,  post,  39 
Colo.  301,  89  Pac.  816. 

An  electric  company  in  wiring  a  building  and  installing  apparatus  therein 
should  exercise  a  degree  of  care  commensurate  with  the  risk  involved.  Walker 
V.  Leavenworth  L.  d  H,  Co,,  9  Kan.  App.  301;  Katafiaez  v,  Toledo  Consol, 
Elec,  Co.,  24  Ohio  Ct.  127. 

An  electric  company  before  sending  its  current  for  lighting  purposes  through 
the  apparatus  installed  in  a  building  by  other  parties,  is  bound  on  its  own 
responsibility  to  nuike  a  reasonable  inspection  to  see  whether  the  appliances 
are  fit  for  use.  Hoboken  Land  d  Improvement  Co,  v.  United  Electric  Co,, 
post,  71  N.  J.  L.  430.  58  Atl.  1082. 

3.  Fires  Oavsed  by  DefeetiTa  Wlrins*  — An  electric  light  company  is 
hMe  for  a  failure  to  insulate  wires  against  electricity  having  its  origin 
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of  Brooklyn,  as  the  business  of  electric  wiring  was  then  ordinarily 
practiced  and  understood  by  those  conversant  with  the  art  ? " 
That  question  was  answered  in  the  affirmative.  The  second  ques- 
tion was,  "  If  the  defendant  was  guilty  of  negligence,  was  such 
negligence  the  proximate  cause  of  the  fire  of  January  4,  1893  ? " 
This  question  was  answered  in  the  affirmative.  Third,  "  Were 
Ryan  or  any  of  his  employees  guilty  of  negligence  which  con- 
tributed in  any  degree,  directly  or  indirectly,  to  cause  such  fire  ?  " 
This  question  the  jury  answered  in  the  negative.  And,  fourth, 
"  What  was  the  amount  of  damage  suffered  by  Ryan  by  reason 
of  the  fire  ?  "  The  jury  answered  $150,000,  whereupon  it  was 
stipulated  by  the  parties  that  "  the  jury  be  discharged,  and  that 
the  May  term  of  court  be  deemed  continued  and  that  the  argu- 
ment upon  the  pending  motions  be  made  on  a  day  agreed  upon, 
and  that  after  such  arguments  the  court  might  pass  upon  ques- 
tions involved,  and  if  necessary  direct  a  general  verdict  to  be 
entered  in  favor  of  the  plaintiff  as  if  the  jury  were  actually  in 
court,  and  with  the  same  force  and  effect."  These  questions  were 
subsequently  argued,  whereupon  the  court  rendered  its  decision 
dismissing  the  complaint  upon  the  whole  case.  The  plaintiffs 
motion  to  direct  a  general  verdict  for  the  plaintiff  was  denied, 
and  judgment  was  entered  dismissing  the  complaint,  and  from 
that  judgment  the  plaintiff  appeals. 

in  the  clouds  or  atmosphere.  Although  an  electric  lighting  corporation  is 
bound  to  exercise  the  highest  degree  of  care  for  the  protection  of  life  and 
property,  its  duty  does  not  extend  so  far  as  to  require  insulation  of  its  wires 
in  a  manner  to  protect  against  injurious  consequences  of  a  lightning  stroke. 
Such  consequences  are  by  law  ascribed  to  inevitable  misfortune,  or  to  "  the 
act  of  God,"  and  leaves  the  harm  resulting  from  them  to  be  borne  by  him 
upon  whom  it  falls.  PhcenicB  Light  d  Fuel  Co,  v,  Bennett,  8  Am.  Electl.  Cas. 
597,  74  Pac.  48. 

In  an  action  for  damages  caused  by  defective  wiring,  the  facts  that  the  fire 
originated  where  the  wires  entered  the  building,  the  defective  character  of 
the  wires  used,  and  the  manner  in  which  they  were  made,  are  sufficient  to 
submit  the  question  of  the  defendant's  negligence  to  the  jury.  Romano  v. 
Ticksburg  Ry.  d  Light  Co.,  post,  39  So.  781. 

Where  a  fire  results  in  consequence  of  the  negligence  of  an  electric  light, 
beat,  and  power  company  in  installing  electric  wires  in  a  building,  and  in 
thereafter  maintaining  them,  an  insurance  company,  which  has  been  obliged 
under  its  policies  to  pay  loss  resulting  from  such  fire,  becomes  subrogated 
to  the  rights  of  its  policy  holders,  and  may  maintain  an  action  to  recover 
the  lo«8  paid  by  it  from  the  electric  light  company.  Germ  an- American  Ins, 
Co.  V.  y.Y.Oasd  E.  H.  d  P.  Co.,  post,  103  App.  Div.  310,  93  N.  Y.  Supp.  46. 
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The  court  below  diBmisBed  the  complaiot  upon  the  ground  that 
the  evidence  waa  not  sufficient  to  Bustsin  the  special  finding  of 
the  jury  that  the  defendant  was  guilty  of  negligence  in  August, 
1892,  in  u^ing  single  cap  molding  to  put  up  the  electric  wires 
upon  the  ceiling  of  the  upper  story  of  the  building  as  the  business 
of  electric  wiring  was  then  ordinarily  practiced  and  understood 
by  those  conversant  with  the  art,  and  upon  this  appeal  we  have  to 
determine  the  correctness  of  this  conclusion.  The  undisputed 
facts  are  that  the  roof  upon  the  plaintiff's  building  was  completed 
in  June,  1892;  that  the  contract  for  the  electric  wiring  was  made 
on  July  19,  1892;  that  the  defendant's  work  under  this  contract 
was  completed  in  August,  1892,  when  the  electric  wiring  and 
equipment  were  inspected  by  inspectors  of  the  New  York  Board 
of  Fire  Underwriters,  and  approved  by  them  on  August  19,  1892 ; 
that  the  electric  current  was  used  for  lighting  the  building  about 
September  10,  1892 ;  that  in  the  middle  of  November,  1892,  there 
was  a  leak  in  the  roof  of  the  plaintiff's  building,  which  was  re- 
paired ;  that  some  time  in  December,  1892,  another  leak  was  dis- 
covered; that  on  January  1,  1893,  there  was  a  severe  storm, 
during  which  the  roof  of  the  plaintiff's  building  again  leaked,  and 
on  January  4,  1893,  a  fire  broke  out  on  the  top  fioor  of  the  build- 
ing, which  started  in  the  neighborhood  of  the  wires  installed  by 
the  defendant,  and  which  resulted  in  the  destruction  of  the  build- 

4.  lajovias  fvotn  ImnftadAseeBt  Iilcbta.—  (See  Dot«  to  Petert  c.  Lynch- 
hurg,  etc..  Light  Co.,  poat.) 

.  Fleadinit.  — A  comiilaint,  statini 
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ing.  There  was  evidence  to  sustain  a  finding  that  this  fire  was 
ctnsed  by  these  electric  wires  installed  by  the  defendant,  and  the 
jury  have  so  found.  The  question  in  dispute  is  whether  there 
was  evidence  to  sustain  the  finding  that  the  defendant  was  negli- 
gent in  installing  these  electric  wires.  It  must  not  be  lost  sight  of 
that  we  are  determining  a  question  which  depends  upon  negligence 
in  July  and  August,  1892.  It  would  be  manifestly  improper  to 
charge  the  defendant  with  a  knowledge  which  has  been  gained  by 
experience  subsequent  to  the  time  when  this  work  was  done.  The 
question  that  was  submitted  to  the  jury,  to  which  no  objection  was 
made  by  the  parties,  was  whether  the  defendant  was  guilty  of 
Diligence  in  August,  1892,  in  using  single  cap  molding  to  put 
up  the  electric  wires,  as  the  business  of  electric*  wiring  was  then 
ordinarily  practiced  and  understood  by  those  conversant  with  the 
art  We  must  also  bear  in  mind  that  it  was  the  plaintiff  who  had 
constructed  the  roof  of  the  building  in  which  these  wires  were 
placed;  that  the  roof  was  new,  and  apparently  water  tight,  and 
up  to  the  time  when  the  contract  was  made  and  these  wires  in- 
stalled it  had  shown  no  signs  of  leaking ;  that  this  roof  was  under 
the  control  of  the  plaintiff,  and  upon  him  was  the  obligation  to 
keep  it  in  such  a  condition  as  would  protect  the  interior  of  the 
building  and  the  wires  placed  in  it  by  the  defendant;  and  that 
the  defendant  was  justified  in  assuming  that  this  duty  would  be 
performed,  and  that  the  roof  would  prove  to  be  capable  of  keeping 
out  the  water.  The  current  was  turned  on  the  building,  and  this 
electric  equipment  was  used  from  September  10,  1892,  until  the 
date  of  the  fire,  on  January  4,  1893.  What  it  was  that  caused 
this  electric  appliance  to  give  out  on  the  night  of  January  4th  is 
involved  in  considerable  doubt.  The  rain  which  caused  the  leak 
was  on  January  1st,  The  building  was  used  on  each  of  the  suc- 
ceeding days,  and  the  electric  lights  were  in  constant  use  during 
that  period.  From  January  2d  to  January  4th  it  was  extremely 
cold,  the  temperature  being  all  the  time  below  the  freezing  point, 
so  that  there  could  be  no  additional  leak  after  the  1st  of  January. 
During  this  period  the  building  was  heated,  and  it  would  seem 
that  any  moisture  that  came  on  the  inside  of  the  building  on 
January  Ist  would  have  dried  up  long  before  the  time  of  the  fire, 
on  January  4th.  The  fact  that  this  wiring  was  in  use  on  January 
3d,  immediately  after  the  rain,  when  the  walls  were  wet  in  con- 
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sequence  of  this  leak,  without  the  slightest  indication  that  the 
insulation  was  defective^  renders  it  improbable  that  the  leak  on 
January  Ist  affected  the  insulation  of  the  wires  so  that  it  set  fire 
to  the  building  on  January  4thy  and  this  is  material  when  we  come 
to  consider  the  method  adopted  from  which  the  plaintiff's  wit- 
nesses seek  to  adduce  evidence  of  negligence  on  the  part  of  the 
defendant. 

In  connection  with  the  method  adopted  by  the  defendant,  the 
plaintiff  testified  that  he  told  the  defendant's  agent  that  he  wanted 
this  wiring  done  as  cheap  as  he  could  get  it.  Hogan,  the  agent, 
testified  (and  this  was  not  disputed  by  the  plaintiff)  that  his  first 
estimate  for  doing  the  work  was  $650 ;  that  the  palintiff  objected 
to  that  price,  and  offered  $600,  which  was  finally  accepted.  The 
plaintiff  also  testified  that  in  the  middle  of  November  there  was 
quite  an  extensive  leak  which  appeared  on  the  ceiling  in  the  build- 
ing in  which  the  fire  was  discovered,  at  the  rear  of  the  skylight, 
and  running  along  towards  the  front  of  the  building;  that  there 
was  a  discoloration  on  the  ceiling  all  the  way  from  the  rear  end 
of  the  skylight  down  through  the  passageway;  that  the  molding 
which  covered  these  electric  wires  was  right  over  this  discolora- 
tion ;  that  the  discoloration  was  around  and  on  both  sides  of  this 
molding  and  under  it;  that  it  was  quite  a  large  leak,  and  the 
plaintiff  had  to  take  up  pails  and  buckets  and  set  them  around 
the  floor  and  spread  sawdust  on  the  floor  to  keep  the  water  from 
going  down  to  the  next  floor;  that  altogether  a  half  barrel  of 
water  came  down  through  the  leak ;  yet  during  all  the  time  that  the 
walls  were  wet  from  this  leak  these  electric  lights  were  used,  with 
no  indication  that  there  was  anything  defective  in  the  insulation, 
or  that  dampness  of  the  walls  had  affected  the  lighting  equipment. 
The  second  leak  in  December  also  appeared  to  have  affected  the 
same  part  of  the  roof. 

We  now  come  to  the  evidence  offered  by  the  plaintiff  to  sustain 
his  allegation  that  the  defendant  in  adopting  the  method  that  it 
did  was  guilty  of  negligence;  and  in  determining  this  question, 
of  course,  we  must  assume  that  the  evidence  offered  by  the  plaintiff 
was  accepted  by  the  jury.  The  method  adopted  by  the  defendant 
was  described  by  the  plaintiff's  witnesses  as  "  single  electrical 
wiring."  The  wire  used  by  the  defendant  was  a  copper  wire, 
tinned,  covered  with  a  coating  of  rubber,  and  on  top  of  the  rubber 
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a  linen  tape  saturated  with  rubber.  These  wires  were  placed  along 
the  ceiling,  and  covered  by  a  single  cap  molding,  which  was  of 
wood,  with  receptacles  in  which  the  wire  was  placed,  and  the  mold- 
ing was  then  nailed  to  the  ceiling  of  the  room;  that  the  wire  in 
general  use  at  that  time  was  subject  to  abrasion  where  the  insula- 
tion cracked ;  that  if  there  was  a  break  in  the  insulating  material, 
and  there  is  moisture  or  metallic  contact  between  the  wire  and 
some  outside  object  or  substance,  there  was  danger  of  a  leak  of  the 
electricity.  There  was  in  use  for  interior  wiring  at  the  time  what 
was  called  double  and  single  cap  molding.  The  double  cap  mold- 
ing consists  of  a  strip  of  wood  with  a  groove  in  which  the  wires  are 
laid,  and  covered  by  a  cap  that  was  nailed  on  to  keep  the  wires  in 
place.  In  the  single  cap  molding  the  groove  is  in  the  molding, 
and  this  molding  is  nailed  to  the  ceiling;  the  difference  being  that 
in  the  double  cap  molding  there  was  wood  between  the  wire  and 
the  ceiling  and  in  the  other  there  was  not.  The  experts  called 
by  the  plaintiff  testified  that  in  their  opinion  it  was  not  a  safe, 
proper,  and  workmanlike  method  of  construction  on  the  top  floor 
of  a  building  immediately  under  the  roof  to  use  a  single  cap  mold- 
ing, because  that  form  of  construction  was  liable  to  retain  any 
moisture  that  would  leak  through  the  roof,  and  that  holding 
moisture  in  a  single  cap  molding  containing  wires  attached  to 
these  appliances  would  render  it  liable  to  cause  fire,  because  of  the 
escape  of  electricity. 

Upon  cross-examination  of  the  plaintiff's  witnesses  it  appeared 
that  incandescent  lighting  was  first  used  in  New  York  in  1880  or 
1881 ;  that  the  art  of  electric  lighting  from  that  time  on  has  been 
a  progressive  art,  and  from  time  to  time  improvements  and 
changes  have  been  introduced;  that  during  this  period  in  which 
electric  lights  have  been  progressing  there  have  been  different 
opinions  held  by  electricians  as  to  the  methods  in  which  wiring 
should  be  put  up  and  currents  applied  and  the  lighting  done,  and 
there  has  been  a  good  deal  of  dispute  and  controversy  on  these 
subjects;  that  single  cap  molding  was  in  use  in  New  York  and 
in  Brooklvn  in  1892,  and  very  frequently  used;  that  up  to  and 
including  July,  1892,  the  witness  knew  of  but  one  fire,  which  was 
at  848  Broadway,  New  York,  caused  by  an  alternating  current, 
where  the  wires  were  supported  by  a  molding  against  a  wooden 
ceiling;  that  he  was  not  certain  whether  that  fire  was  before  or 
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after  July,  1892;  that  this  single  cap  molding  was  used  on  the 
ceiling  of  the  Fifth  Avenue  Hotel  where  electricity  was  installed 
in  the  year  1892^  that  work  being  done  under  the  supervision  of 
one  of  the  witnesses  for  plaintiff ;  that  the  roof  of  the  Fifth  Avenue 
Hotel  was,  at  the  time  when  that  wiring  was  put  on,  a  tar  gravel 
roof  laid  upon  felt,  like  the  roof  of  the  plaintiff's  building;  that 
these  moldings  in  the  Fifth  Avenue  Hotel  have  remained  there 
ever  since,  not  having  been  touched;  that  this  work  at  the  Fifth 
Avenue  Hotel  was  done  imder  the  direction  of  Mr.  William  H. 
Brown,  the  general  manager  of  the  company^  in  whose  employ 
the  witness  then  was,  a  man  of  large  experience  at  the  time,  and 
a  very  able  man.  A  witness  who  was  an  electrical  engineer  and 
contractor,  and  the  general  superintendent  of  the  Complete  Con- 
struction Company  of  New  York,  from  the  latter  part  of  1888 
until  the  latter  part  of  1893,  testified  that  he  was  familiar  in  July, 
1892,  and  before  that  time,  with  the  work  of  electrical  wiring  for 
buildings  for  the  use  of  electricity  in  Brooklyn  and  New  York, 
and  the  method  which  was  in  general  use  by  electricians ;  that  he 
was  familiar  with  the  single  cap  molding  of  the  character  which 
was  shown  to  have  been  used  in  the  plaintiff's  building;  that  in 
July,  1892,  it  was  not  good,  proper,  safe,  and  workmanlike  con- 
struction to  use  a  single  cap  molding  for  the  purpose  of  holding 
in  place  the  wires  which  were  laid  against  the  wall  immediately 
finder  the  roof  of  a  building  in  this  vicinity;  that  if  there  was 
any  liability  of  moisture  these  wires  should  be  placed  in  porcelain, 
and  if  there  was  no  liability  of  moisture  they  should  be  placed  in 
double  cap  molding.  On  cross-examination  the  witness  testified 
that  in  1892  he  was  also  engaged  in  wiring  the  Fifth  Avenue 
Hotel,  and  that  he  used  single  cap  molding  on  the  job;  that  all 
the  work  then  done  remained  in  the  same  condition  to  the  time 
of  the  trial;  that  single  cap  molding  had  been  discarded  at  that 
time  generally.  Another  witness,  an  electrician,  who  had  been 
employed  by  the  Edison  Electric  Illuminating  Company  from 
1889  to  1892,  was  called  by  the  plaintiff,  and  testified  that  he  was 
acquainted  with  the  different  methods  in  general  vogue  among 
competent  electricians  for  wiring  buildings  for  electricity  in  July, 
1892,  and  this  vicinity;  that  it  was  not  the  practice  in  July,  1892, 
to  use  single  cap  molding  for  the  purpose  of  holding  in  place  wires 
which  were  laid  against  the  ceiling  immediately  under  the  roof 
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of  a  building,  and  that  it  was  not  a  safe  construction ;  that  it  was 
not  safe,  because  there  was  a  risk  of  fire  being  caused  through 
some  action  of  the  current  in  contact  with  abrasions  of  the  wire 
and  moisture.  Another  electrical  engineer  was  called  by  the  plain- 
tiff, who  testified  that  he  was  acquainted  with  the  method  of 
electrical  wiring  which  was  in  vogue  generally  among  electricians 
in  July,  1892;  that  in  view  of  the  art  of  electrical  wiring  as  it 
existed  in  July,  1892,  this  method  for  the  purpose  of  holding  wires 
in  position  on  a  ceiling  immediately  imder  a  roof  was  not  good, 
proper,  safe,  and  workmanlike  construction,  for  the  reason  that  a 
molding  placed  in  that  position  for  the  grooves  upward  would  tend 
to  retain  moisture  that  might  come  through  the  roof,  and  there- 
fore tend  to  produce  leaks  between  the  wires.  Upon  cross-exam- 
ination he  testified  that  there  had  been  during  the  progress  of  the 
art  of  electric  wiring  a  considerable  variety  of  opinions  among 
electricians  as  to  the  various  appliances  used  in  electrical  equip- 
ment; that  the  matter  had  been  the  subject  of  continual  experi- 
ment and  improvement ;  that,  as  to  the  method  of  putting  up  wire, 
there  has  been  considerable  discussion  and  diversity  of  opinion, 
but  that  the  methods  that  were  in  vogue  in  1890  were  still  in 
vogue  and  considered  good;  that  the  single  cap  molding  was  in 
rogue  in  1890,  and  that  the  double  cap  molding  came  in  very  soon 
after  that;  that  the  witness  lived  in  Connecticut  from  1887  to 
1893,  and  did  not  have  during  those  years  any  extensive  experi- 
ence in  regard  to  the  methods  of  putting  up  electric  wiring  equip- 
ments in  New  York  or  Brooklyn. 

I  have  thus  detailed  the  evidence  offered  by  the  plaintiff  upon 
which  this  verdict  of  the  jury  was  based,  and,  with  the  single  ex- 
ception of  the  statement  of  one  witness  that  single  cap  molding 
had  gone  out  of  use  in  1892,  there  is  no  evidence  to  show  that  this 
method  adopted  by  the  defendant  was  not  one  in  general  use  at 
the  time  this  contract  was  made,  or  was  then  considered  an  im- 
proper method.  We  have  the  opinion  of  several  witnesses  that  it 
was  not  a  proper  method,  and  dangerous,  if  the  grooves  in  the 
molding  became  filled  with  water ;  but  this  is  based  entirely  upon 
the  opinions  of  these  witnesses,  in  face  of  the  fact  that  this  method 
was  at  the  time  mentioned  in  use  for  purposes  of  this  character. 

On  behalf  of  the  defendant  it  was  proved  that  the  wire  nsed  for 
wiring  this  building  was  what  is  known  as  "  Bishop's  White  Core 
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Rubber  Covered  Wire,"  described  by  the  plaintiff's  witnesses  as 
being  the  best  wire  in  use.  The  superintendent  of  the  defendant, 
who  had  been  such  superintendent  up  to  the  year  1899,  when  he 
was  employed  in  the  same  capacity  by  the  Edison  Company,  testi- 
fied that,  in  accordance  with  the  practice  in  vogue  in  the  summer 
of  1892,  there  was  no  distinction  drawn  with  reference  to  the  use 
of  the  single  cap  molding  or  double  cap  molding  between  the  ceil- 
ing of  top  stories  and  the  ceiling  of  other  stories  in  buildings; 
that  during  all  his  experience  he  never  knew  of  a  fire  originating 
underneath  a  molding  where  the  alternating  current  was  used; 
that  double  cap  molding  at  that  time  was  occasionally  used,  but 
had  not  come  into  general  use.  The  inspector  of  the  board  of 
fire  imderwriters  testified  that  he  had  been  inspecting  electric 
wiring  for  the  board  of  fire  underwriters  for  upwards  of  ten  years ; 
that  in  the  summer  of  1892  he  had  made  frequent  inspections  of 
electric  wiring  installation  in  New  York  and  Brooklyn  for  the 
board  of  fire  underwriters ;  that  he  inspected  the  wiring  electrical 
appliance  on  the  premises  of  the  plaintiff;  that  he  inspected  the 
method  by  which  the  wires  were  put  on  the  walls  and  ceilings; 
that  he  saw  the  kind  of  molding  that  was  put  up,  and  saw  the  place 
where  it  was  put  up;  that  he  was  acquainted  with  this  single 
cap  molding,  and  that  it  was  universally  used  in  the  ceiling  in  dry 
places ;  that  at  that  time  it  was  used  also  in  top  ceilings  as  well  as 
other  parts  of  buildings;  that  they  did  not  discriminate  between 
the  tops  and  other  parts  of  buildings ;  that  this  molding  was  such 
as  was  used  for  electrical  wiring  in  the  summer  of  1892.  Several 
witnesses  who  were  experts  were  called  for  the  defendant,  and 
testified  that  in  the  summer  of  1892  single  cap  molding  was  gen- 
erally in  use  in  Brooklyn  and  in  New  York ;  that  double  cap  mold- 
ing, or  molding  sometimes  called  "  box  molding,"  had  not  come 
into  extensive  use  in  the  summer  of  1892,  for  branch  circuits; 
that  wiring  men  generally  used  single  cap  molding;  that  single 
cap  moldings  on  ceilings  on  top  stories  was  generally  proper  prac- 
tice at  that  time,  and  many  buildings  were  detailed  by  the  wit- 
nesses for  the  defendant  which  were  wired  for  electric  lightinc^ 
about  this  time,  and  in  which  this  method  adopted  in  the  plaintiff's 
building  was  employed.  There  was  also  evidence  of  the  defendant 
that  double  cap  molding  subsequently  superseded  the  single  cap 
molding  because  of  the  fact  that  the  board  of  fire  underwriters 
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prohibited  single  cap  molding,  but  this  was  some  time  after  1892. 
The  evidence  as  to  the  buildings  that  had  been  wired  by  the  same 
methods  adopted  by  the  defendant  about  the  year  1892,  or  just 
prior  thereto,  in  New  York,  was  uncontradicted  by  the  plaintiff, 
and  the  great  mass  of  expert  testimony,  I  think,  conclusively 
established  that  fact  In  fact,  it  may  be  said  that  the  evidence 
is  almost  uncontradicted  that  at  this  time  the  single  cap  molding 
was  in  extensive  use  for  the  installation  of  this  character  of  elec- 
tric lighting ;  that  no  fire  had  ever  been  caused  by  the  use  of  such 
molding ;  and,  while  certain  electrical  experts  considered  it  danger- 
ous, it  was  the  method  usually  adopted  for  wiring  buildings. 

We  have,  as  the  evidence  upon  which  the  plaintiff  seeks  to  estab- 
lish negligence,  the  testimony  of  four  persons,  who  were  connected 
with  the  installation  of  electrical  wiring  in  New  York  in  1892, 
that  in  their  opinion  this  method  adopted  by  the  defendant  was 
dangerous  and  unsuitable.  We  have,  on  the  other  hand,  testimony 
specifying  buildings  and  instances  in  which  this  method  was 
adopted.  We  have  the  uncontradicted  evidence  that  with  one 
exception,  the  date  of  which  is  not  fixed,  no  fire  had  ever  occurred 
in  consequence  of  the  adoption  of  such  a  method  as  that  used  by 
the  defendant,  and  the  fact,  which  may  be  said  to  be  undisputed 
by  any  substantial  evidence,  that  this  was  the  method  generally 
in  use.  It  is  evident  that  any  verdict  of  the  jury  that  the  adoption 
of  this  method  was  negligent  would  be  clearly  against  the  weight 
of  evidence,  and  should  not  be  allowed  to  stand. 

The  question,  further,  is  whether  it  can  be  said  that  there  was 
no  evidence  to  show  negligence,  so  that  the  court  was  justified  in 
dismissing  the  complaint.  It  is  proper  to  call  attention  to  the 
fact  that  there  is  no  evidence  to  show  that  improper  materials 
were  used.  The  evidence  is  substantially  undisputed  that  the 
wiring  and  molding  used  were  of  the  proper  character  and  of  the 
kind  generally  in  use,  the  sole  criticism  upon  the  defendant's 
method  being  that  this  single  cap  molding  was  used.  In  fact 
that  a  piece  of  wire  produced,  which  was  taken  from  the  wiring 
used  in  a  stable  by  this  defendant  company,  is  no  evidence  that 
such  wire  was  used  in  the  building  in  question.  The  statement 
of  the  plaintiff,  who  had  no  experience  with  electric  wiring,  that 
the  piece  of  wire  produced  was  of  the  same  character  as  the  wire 
used  in  this  building,  is  completely  overcome  by  the  testimony  as 
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to  the  character  of  the  wire  used,  and  it  is  conceded  by  all  of  the 
witnesses  that  the  wire  specified  by  the  defendant's  witnesses  as 
used  in  the  building  was  of  the  best  character  and  proper  for  the 
purpose. 

The  rule  of  law  applicable  to  a  question  of  this  kind  is  not  in 
substantial  dispute.  The  defendant  was  employed  to  wire  the 
plaintiff's  house  for  the  purpose  of  electric  lighting.  It  accepted 
such  employment,  and  undertook  to  do  the  work.  It  assumed  no 
obligation  to  furnish  the  best  materials  or  the  best  method.  It 
did  not  insure  that  the  wires  when  used  would  continue  for  any 
definite  or  indefinite  period  to  safely  transmit  the  electric  current 
to  all  the  building.  What  it  undertook  to  do  was  to  use  the  care 
and  skill  ordinarily  used  by  those  engaged  in  furnishing  these 
appliances,  and  it  is  only  for  a  neglect  to  perform  this  duty  that 
it  can  be  held  liable.  The  workmen  that  were  employed,  so  far 
as  appears,  were  competent  men  to  do  the  work.  The  materials 
that  were  employed  were  proper  materials  for  the  purpose.  The 
method  employed,  including  this  molding,  was  that  in  general  use 
at  the  time,  employed  in  a  large  number  of  buildings,  which  are 
specified  in  the  evidence.  It  is  true  that  several  experts  con- 
sidered that  the  method  was  not  safe ;  but  a  much  larger  number 
of  experts  considered  that  it  was  a  safe  and  proper  method  at  the 
time  it  was  applied,  and  was  so  considered  by  those  engaged  in 
the  business  of  wiring  for  the  use  of  ele^^triVity.  The  work  was 
finished  in  August,  and  the  electricity  was  turned  on  about  the 
10th  of  September,  and  its  use  continued  for  nearly  four  months 
without  disclosing  any  defect,  although  both  in  November  and 
December  there  had  been  a  leak  in  the  roof  which  had  discolored 
the  wall  along  which  this  wire  was  carried.  There  was  no  evi- 
dence that  at  the  time  this  work  was  done  the  roof  had  ever 
leaked,  or  that  there  was  any  reason  to  anticipate  that  the  roof 
would  leak  and  make  the  ceiling  of  the  building  damp,  so  that  the 
method  adopted  would  be  dangerous  or  improper ;  and  there  is  no 
evidence  that  an  electric  wire  used  to  carry  on  alternating  current 
had  ever  set  fire  to  a  building  when  installed  in  the  manner 
adopted  by  the  defendant.  The  defendant  might  have  adopted  a 
method  which  subsequent  experience  had  shown  would  be  safer 
than  that  adopted,  but  the  defendant  was  not  chargeable  with  the 
knowledge  that  had  been  acquired  by  experience  with  electricity 
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after  the  work  was  done.  The  utmost  that  could  be  said  from  the 
evidence  was  that  the  method  that  should  be  adopted  in  doing 
such  work  was  a  matter  about  which  experts  differed,  and  that  the 
defendant  adopted  a  method  which  was  approved  by  a  majority 
of  those  having  expert  knowledge  upon  the  subject.  The  obliga- 
tion assumed  by  the  defendant  was  not  different  from  that  assumed 
by  a  physician  or  surgeon  called  in  to  attend  a  patient  who  needed 
professional  advice. 

In  Pike  V.  Honsinger,  155  N.  Y.  201,  49  N.  E.  760,  63  Am. 
St  Rep.  655,  the  Court  of  Appeals  say : 

"  The  rule  of  reasonable  care  and  diligence  does  not  require  the  exercise  of 
the  highest  possible  degree  of  care,  and,  to  render  a  physician  and  surgeon 
liable,  it  is  not  enough  that  there  has  been  a  less  degree  of  care  than  some 
other  medical  man  might  have  shown,  or  less  than  even  he  himself  might  have 
bestowed,  but  there  must  be  a  want  of  ordinary  and  reasonable  care,  leading 
to  a  bad  result.  •  *  *  The  rule  requiring  him  to  use  his  best  judgment 
does  not  hold  him  liable  for  a  mere  error  of  judgment,  provided  he  does  what 
he  thinks  is  best  after  careful  examination." 

This  same  general  principle  has  been  applied  in  cases  where  the 

plaintiff's  property  was  destroyed  by  fire  in  consequence  of  an  ex- 

ploeion,  or  a  fire  happened  upon  adjoining  premises  in  possession 

of  the  defendant.     In  Cosulich  v.  8.  0.  Co.,  122  N.  Y.  118,  25 

N.  E.  259,  19  Am.  St  Rep.  475,  the  obligation  of  a  person  in  the 

use  of  his  property,  as  affecting  the  property  adjoining,  is  stated 

as  follows : 

**  The  defendant  was  not  maintaining  a  nuisance.  Its  business  was  lawful, 
and  in  its  conduct  the  law  does  not  impose  the  obligation  of  saving  harmless 
others  from  the  consequences  resulting  from  the  occurrence  of  inevitable  acci- 
dent,  but  rather  burdens  it  simply  with  the  duty  of  using  reasonable -care  and 
caution  to  save  others  from  injury.  If  it  omitted  that  duty,  and  failed  to  ob- 
serve that  ordinary  care  which  was  incumbent  upon  it,  then,  because  of  such 
neglect,  it  became  legally  chargeable  with  the  damages  directly  resulting 
therefrom,  but  not  otherwise.  As  the  existence  of  negligence  is  an  affirmative 
fact,  to  be  established  by  him  who  alleges  it  as  a  foundation  of  his  right  of 
recovery,  it  was  incumbent  upon  the  plaintiffs  to  point  out  by  evidence  the 
defendant's  fault,  for  the  presumption  is,  until  the  contrary  appears,  that 
every  man  has  performed  his  duty." 

The  same  rule  is  applicable  where  an  employee  has  been  injured 
by  machinery  or  appliances  furnished  by  his  employer.  In  Harley 
V.  B.  C.  M.  Co.,  142  N.  Y.  31,  36  K  E.  813,  this  obligation  upon 
the  master  is  stated  as  follows : 

**  The  master  does  not  guarantee  the  safety  of  his  servants.    He  is  not  bound 
to  famish  them  an  absolutely  safe  place  to  work  in,  but  is  bound  simply  to 
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use  reasonable  care  and  prudence  in  providing  such  a  place.  He  is  not  bound 
to  furnish  the  best  known  appliances,  but  only  such  as  are  reasonably  fit  and 
safe.  He  satisfies  the  requirements  of  the  law  if  the  selection  of  machinery 
and  appliances  he  uses  that  degree  of  care  which  a  man  of  ordinary  prudence 
would  use,  having  regard  to  his  own  safety,  if  he  were  supplying  them  for  hit 
own  personal  use.  It  is  culpable  negligence  which  makes  the  master  liable, 
not  a  mere  error  of  judgment." 

In  Reiss  v.  N.  Y.  8.  Co.,  128  N.  Y.  103,  28  N.  E.  24,  the  same 
rule  was  applied  in  a  case  much  like  the  present,  where  the  de- 
fendant was  employed  to  supply  steam  by  means  of  a  connection 
in  its  basement  with  the  mains  or  pipes  under  the  street,  and  a 
system  of  pipes,  valves,  and  meters  set  up  by  it  in  the  basement 
of  the  plaintiffs'  building.  The  defendant's  mechanics  put  in 
and  adjusted  the  apparatus  in  the  latter  part  of  June,  1887,  and 
had  finished  it  on  Saturday,  July  2d.  A  few  days  after,  when 
the  appliances  were  first  used,  a  valve  was  blown  off,  and  steam 
escaped  into  the  basement,  doing  damage  to  the  plaintiffs'  goods, 
for  which  they  sought  to  recover.  The  plaintiffs  claimed  that 
this  valve  blew  out  because  the  screw  by  which  it  was  fastened 
into  the  valve  was  too  small,  and  that,  therefore,  the  threads  of 
the  screw  did  not  hold;  and  in  holding  the  defendant  not  liable 
the  court  says : 

"  If  this  was  the  defect,  there  is  no  proof  that  any  ordinary  care  ought  to 
haye  discovered  it.  The  bonnet  and  the  yalve  were  made  by  competent 
manufacturers,  and  had  been  properly  tested  by  them,  and  the  defendant  had 
no  reason  to  expect  such  an  imperfection.  When  the  steam  was  let  on,  the 
2d  day  of  July,  the  bonnet  and  valve  proved  adequate,  and  there  was  no  in- 
dication from  the  examination  then  made  of  any  imperfection  or  weakness 
therein,  and  they  were  able  to  stand  the  pressure  to  which  they  were  sub- 
jected until  the  time  of  the  explosion,  on  the  5th  day  of  July.  One  or  two 
witnesses  gave  opinions  that  if  the  screw  had  been  large  enough  it  would 
not  probably  have  blown  out;  but  there  is  considerable  other  evidence  from 
witnesses  shown  to  be  competent  to  speak  upon  the  subjejct  that,  by  the 
formation  of  what  is  called  a  water  ram,  the  bonnet  would  have  been  pressed 
out,  even  if  the  screw  had  been  large  enough  to  fit  closely  and  compactly  into 
the  valve,  and  that  the  pressure  would  cause  an  expansion  of  the  nut  or 
valve  into  which  the  screw  passed,  so  that  it  could  be  blown  out  without  in- 
juring the  thread.  The  accident  was  a  very  unusual  one,  which  had  never 
before  happened  in  the  business  of  the  defendant,  and  it  was  not  bound  to 
anticipate  or  guard  against." 

And  it  was  held  that  there  was  no  evidence  of  negligence  which 
justified  the  court  in  submitting  the  question  of  the  defendant's 
liability  to  the  jury. 

In  Oerman  Am.  Ins.  Co.  v.  Standard  Oaslight  Co.,  67  App.  Div. 
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339,  73  N.  T.  Supp.  973,  we  sustained  a  judgment  for  the  plain- 
tiff where  a  workman  employed  by  the  defendant  had  been  engaged 
in  performing  the  work  that  the  defendant  was  employed  to  do, 
and  thereby  caused  injury  to  the  plaintiff's  property ;  but  this  was 
based  solely  upon  the  negligent  act  of  the  defendant  in  applying 
a  match  to  locate  a  leak  in  the  gas  pipe  in  immediate  proximity 
to  inflammable  material  —  a  very  different  question  from  that 
presented  where  the  negligence  charged  is  in  selecting  a  method 
of  installation  of  electric  wiring,  where  the  most  that  can  be  said 
is  that  there  was  a  difference  of  opinion  among  electricians  and 
experts  as  to  the  best  method  of  doing  the  work,  and  where  the 
defendant  adopted  one  of  the  methods  then  in  general  use,  and 
which  was  approved  by  experts  skilled  in  the  art. 

Applying  the  rule  that  obtains  in  all  cases  where  a  defendant  is 
sought  to  be  charged  with  negligence,  we  think  that  the  evidence 
was  not  sufficient  to  justify  a  finding  of  negligence ;  that  the  most 
that  can  be  said  is  that  the  defendant  adopted  a  method  which 
some  experts  engaged  in  the  business  considered  to  be  unsafe,  but 
other  experts  who  were  equally  competent  to  judge  considered 
safe,  and  which  was  in  general  use  at  that  time;  and  that,  if  a 
mistake  was  made,  it  was  an  error  of  judgment,  and  not  negli- 
gence. Taking  this  view  of  the  case,  we  think  the  court  below 
was  clearly  right  in  dismissing  the  complaint,  and  the  judgment 
appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Hatch,  J.,  who  dissents. 


Columbus  R.  Co.  v.  Dobsey. 

Qtorgia  Supreme  Court  —  Jan.  13,  1904, 
119  6a.  363,  46  S.  E.  635. 

i.   I^JUET  TO  TteEPHOlTE  LINEMAN  FBOM  ELECTRIC  LlOHT  WlBE  —  DeFECTTVE 

Insulation  —  Contbibutoby  Negligence.  —  Where  a  lineman  of  a  tele- 
phone company,  of  experience,  aged  nineteen  years,  was  killed  by  contact 
with  a  wire  of  an  electric  lighting  company,  which  had  been  strung  on  the 
poles  of  the  telephone  company,  and  from  which  wire  the  insulation  had 


lajmry  to  Telephone  Umemen  from  Contact  with  Other  Eleotrio 
Wlres^— As  to  injury  to  telephone  lineman  from  contact  with  electric  light  wire 
whiU?  climbing  a  telephone  pole,  see  Olouceaier  Electric  Co.  v.  Dover,  post; 
DoTfrr  r.  Gloucester  Electric  Co,,  post;  San  Antonio  Oas  d  Electric  Co.  v.  Balders, 
post;  I>rown  v.  New  England  Telephone  d  Telegraph  Co,,  post;  Barto  v.  Iowa 
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worn  off  DBAT  the  pol«  whioh  ht  hAd  climbed,  And  for  seyerAl  feet  on  each 
•Ide  of  the  pols  —  he  knowing,  or  being  Able  to  Imow  bj  ordinBr;  dili- 
gence, that  the  wire  wsa  so  expoied  —  his  mother  cannot  reoover  from 
the  electrie  lighting  eompAny  the  VAlue  of  hi«  life. 
(SylUbiu  by  the  Court) 

Error  from  City  Court  of  Columbua,     Judgment  for  plaintiff^ 
and  deffflidant  brings  error.     Reversed. 

L.  F.  <£  front  Gomird,  J.  H.  Martin,  and  Cecil  NeiU,  for 
plaintiff  in  error. 

W.  B.  Hammond  and  John  D.  Little,  for  defendant  in  error. 

Opinion  bj  Tubrbb,  J. : 

Mrs.  Dorsey  brought  a  suit  against  the  Columbus  Railroad  Com- 
pany, a  corporation  having  its  principal  ofBce  in  the  city  of  Colum- 
bus, alleging  that  the  defendant  had  injured  and  damaged  her  in  i 
large  sum.  Her  petition,  as  amended  at  the  trial,  set  forth  aver 
ments  to  the  following  effect :  The  defendant  was  the  owner  o: 
an  electric  lighting  system  in  the  city  of  Columbus,  and  was  oper 
ating  an  electric  lighting  plant.  In  the  operation  of  its  business 
on  a  day  named,  the  defendant  was  engaged  in  manufacturin; 
and  generating  currents  of  electricity,  and  transmitting  them  alon; 
wires  strung  upon  poles  in  that  city,  which  currents  were  of  suff 
cient  strength  to  he  dangerous  to  human  life.  On  said  day  a  so 
of  the  plaintiff  was  in  the  employ  of  the  Southern  Bell  Telephon 
&  Telegraph  Company,  and  was  performing  the  duties  of  a  lini 
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and  dangerous  charge  of  electricity  through  his  body,  by  means  of 
which  he  was  instantly  killed.  Plaintiffs  son  was  acting  with 
proper  prudence  and  precaution,  and  was  without  fault  on  his 
part  in  coming  in  contact  with  said  wire.  This  wire  which  was 
charged  with  the  current  of  electricity  which  caused  his  death 
was  the  property  of  the  said  defendant,  and  was  in  use  by  said 
defendant  at  the  time  in  the  transmission  of  one  of  its  currents 
of  electricity  in  the  transaction  of  its  business ;  and  the  same  was, 
or  should  have  been,  an  insulated  wire,  but  the  insulation  of  the 
wire  had  become  worn  off  at  a  point  near  the  pole,  and  for  several 
feet  on  either  side  of  the  same,  so  as  to  leave  said  wire  exposed, 
and  making  it  dangerous  at  that  point.  The  defendant  was  negli- 
gent in  allowing  the  insulation  of  said  wire  to  be  worn  off,  and 
said  wire  to  remain  exposed,  so  that  a  person  climbing  said  pole 
would  be  in  danger  of  coming  in  contact  with  an  exposed  wire 
heavily  charged  with  a  dangerous  current  of  electricity.  Said 
wire  of  the  defendant  was  strung  upon  the  pole  of  said  telephone 
company  with  the  consent  of  said  telephone  company,  and  it  was 
the  duty  of  the  defendant  to  protect  said  wire  so  that  the  opera- 
tives of  the  telephone  company,  whose  duties  it  was  to  ascend  the 
poles  of  said  company  in  and  about  their  duties  in  connection  with 
their  work  for  it,  would  not  be  exposed  to  the  danger  of  coming 
in  contact  with  a  wire  heavily  and  dangerously  charged  with 
electricity,  and  the  defendant  was  negligent  in  not  so  doing.  The 
plaintiff  further  alleged  in  her  petition  that  she  had  been  depend- 
ent upon  her  son  for  a  support,  and  that  he  had,  at  and  before  the 
time  of  his  death,  contributed  to  her  support ;  that  he  left  neither 
wife  nor  children,  never  having  been  married;  and  that  at  and 
before  his  death  he  was  able  to  earn,  and  did  earn,  the  sum  of  two 
dollars  per  day. 

To  this  petition  the  defendant  demurred  generally,  on  the 
ground  that  no  cause  of  action  was  therein  set  forth,  and  also  de- 
murred specially  because  (1)  the  plaintiff  did  not  allege  that  the 
defendant  company  strung  its  wire  upon  the  pole  of  the  telephone 
company,  or  that  it  was  strung  on  its  pole,  with  the  knowledge  and 
consent  of  the  defendant  company;  and  (2)  because  the  plaintiff 
did  not  aver  that  her  son  did  not  know  of  the  fact  that  said  wire 
was  attached  to  the  pole  of  the  telephone  company,  and  had  become 
defective  bv  reason  of  the  insulation  being  worn  off. 
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The  court  below  overruled  these  several  demurrers,  and  the  de- 
fendant excepted.  In  the  argument  upon  these  demurrers  before 
this  court,  it  was  conceded  by  counsel  for  the  defendant  in  error 
that  it  was  to  be  presumed  that  this  unfortunate  lineman  did 
know  that  the  wire  of  the  plaintiff  in  error  was  strung  upon  the 
pole  of  the  telephone  company,  and  that  he  also  knew  that  at  or 
near  this  pole,  and  for  several  feet  on  each  side  of  it,  the  wire  was 
naked  or  without  necessary  insulation.  It  seems,  also,  that  he 
was  a  young  man  of  experience  in  his  business,  earning  two  dollars 
a  day.  Under  these  circumstances,  if  there  was  a  safe  way  to  pass 
this  dangerous  wire,  it  was  incumbent  on  the  lineman  to  avoid  the 
danger,  and  his  failure  to  do  so  would  demonstrate  negligence  on 
his  part.  On  the  other  hand,  if  it  was  unsafe  to  undertake  to 
pass  this  dangerous  wire,  the  lineman  should  not  have  attempted 
it.  In  either  view,  he  did  not  observe  ordinary  care,  and  his 
mother  is  not  entitled  to  recover.  Civ.  Code  1895,  §  3830.  The 
general  allegation  in  her  petition  that  he  was  acting  with  proper 
prudence  and  precaution,  and  was  without  fault  on  his  part,  seems 
to  be  rebutted  by  the  facts  and  circumstances  recited  in  the  peti- 
tion. We  therefore  think  the  demurrers  should  have  been  sus- 
tained. 

Judgment  reversed.    All  the  justices  concurring. 


Graves  v.  City  and  Suburban  Telegraph  Association. 

United  States  Circuit  Court,  8.  D,  Ohio-- Jan,  23,  1904. 

132  Fed.  387. 

1.  Joint  Liabilitt  op  Tractkw  Company  and  Telephone  Company  fob  In- 
juries TO  Employee.  —  Where  the  omissions  of  duty  complained  of  against 
a  traction  company  are  its  failure  to  insulate  a  feed  wire,  its  failure  to 
provide  a  guy  wire  with  a  circuit  breaker,  its  failure  to  prevent  contact 
of  the  guy  wire  with  the  pole  of  a  telephone  company,  its  failure  to  pre- 
vent the  displacement  of  the  feed  wire,  and  its  lodgment  on  the  iron  spike 
of  the  telephone  company's  pole,  and  its  failure  to  remove  it  therefrom; 
and  the  omissions  of  duty  upon  the  part  of  the  telephone  company  are 
its  failure  to  remove  the  feed  wire  from  the  iron  spike,  and  its  failure 


Joint  And  SeTeral  Idabillty  of  Telephone  Company  and  Electric 
Xdslit  Company.  —  See  Drown  v.  New  England  Telephone  d  Telegraph  Co,, 
post,  and  note  thereunder. 
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to  prevent  the  contact  of  the  guy  wire  with  the  wooden  pole,  the  omis 
sions  of  each  are  concurrent  and  both  companies  are  jointly  liable  for 
injuries  resulting  therefrom. 
2.  Same  —  Sufficikmct  of  Petition.  —  A  petition  alleging  that:  ''  Said  wires 
were  not  properly  insulated,  and,  through  the  negligence  of  said  Cin- 
cinnati lYaction  Co.  and  the  City  &  Suburban  Telegraph  Association, 
one  of  said  wires  had  been  suffered  to  be  and  remain  for  a  long  time  in 
contact  with  one  of  the  iron  steps  aforesaid,  and  the  insulation  at  the 
point  of  such  contact  to  be  and  remain  worn,  defective,  and  imperfect,  so 
that  the  metal  of  said  wire  was  in  contact  with  the  metal  of  said  iron 
step  or  spike,"  is  sufficient  on  demurrer  although  it  does  not  show  that 
the  telephone  company  had  notice  of  the  danger. 

On  demurrer  to  petition. 

Harmon,  Colston,  Ooldsmith  £  Hoadley,  for  plaintifF. 

Peck,  Shaffer  £  Peck  and  OutcaU  &  Foraker,  for  defendants. 

Opinion  by  Thompson,  District  Judge: 

The  case  is  submitted  upon  demurrer  to  the  petition,  the 
grounds  of  demurrer  being,  first,  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  second,  that  there 
is  a  misjoinder  of  parties  defendant;  third,  that  separate  causes 
of  action  against  the  several  defendants  are  improperly  joined. 

The  petition  shows  that  a  pole  of  the  telephone  company  erected 
on  Harrison  avenue  for  the  purpose  of  carrying  its  wires  had  iron 
spikes  driven  into  it  at  intervals  along  its  sides,  to  serve  as  steps  to 
enable  [persons  having  occasion  to  do  so  to  ascend  the  pole;  that 
the  traction  company  had  lines  of  trolley  and  feed  wires  carried 
on  iron  poles  or  posts  on  the  same  street,  near  to  the  telephone 
company's  line  of  poles  and  wires ;  that  one  of  the  feed  wires  of 
the  traction  company,  through  the  negligence  of  the  two  com- 
panies, was  suffered  to  be  and  remain  for  a  long  time  in  contact 
with  one  of  the  iron  spikes  aforesaid,  where,  by  reason  of  insuffi- 
cient insulation,  the  metal  of  the  feed  wire  came  in  contact  with 
the  metal  of  the  spike;  that  a  guy  wire  of  the  traction  company 
extended  from  one  of  its  iron  poles  past  and  touching  the  wooden 
pole  of  the  telephone  company  to  and  supporting  certain  braces 
and  stays  connected  with  and  supporting  the  trolley  wires  of  the 
traction  company;  that  through  the  negligence  of  the  traction 
company  the  guy  wire  was  not  provided  with  a  circuit  breaker, 
between  the  iron  pole  and  the  wooden  pole,  to  prevent  currents 
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from  passing  along  the  same  through  the  iron  pole  to  the  ground ; 
that  the  National  Automatic  Fire  Alarm  Company  obtained  from 
the  telephone  company  the  right  to  use  said  wooden  pole  to  carry 
its  wires;  and  that  the  plaintiff's  intestate,  Thomas  J.  Graves,  an 
employee  of  the  National  Automatic  Fire  Alarm  Company,  in  the 
discharge  of  his  duties  as  such  employee,  and  for  the  purpose  of 
stretching  the  wire  of  the  National  Automatic  Fire  Alarm  Com- 
pany upon  said  wooden  pole,  ascended  the  same,  and  in  so  doing 
placed  his  foot  upon  the  iron  spike  aforesaid,  which  was  in  con- 
tact with  the  feed  wire  of  the  traction  company,  and  at  the  same 
time  necessarily  came  in  contact  with  the  guy  wire,  receiving  a 
heavy  current  of  electricity  through  his  body,  which  caused  him 
to  fall  to  the  ground  and  receive  injuries  which  resulted  in  his 
death. 

Upon  this  state  of  fact,  the  plaintiff  claims  that  the  death  of 
Graves  was  caused  by  the  concurring  negligence  of  the  two  com- 
panies —  the  telephone  company  and  the  traction  company  —  and 
that  they  are  jointly  and  severally  liable  for  the  loss  sustained. 
The  two  companies,  however,  insist  that  they  are  improperly 
joined  as  defendants,  because  the  torts  complained  of  are  not  joint, 
although  they  may  be  concurrent  and  related,  and  in  support  of 
that  proposition  cite  Morris  v.  Woodbum,  57  Ohio  St.  330,  48 
N.  E.  1097,  and  point  out  that  the  negligence  of  the  traction  com- 
pany "  lies  in  not  preventing  an  escape  of  a  dangerous  current 
of  electrical  fluid  which  it  was  conveying  through  a  street  by  its 
feed  wire,"  and  that  "  its  duties  and  liabilities  are  greater  than 
those  of  the  telephone  company  to  see  that  its  pole  is  not  made 
dangerous  by  the  presence  of  a  trespasser." 

The  question  presented  in  Morris  v.  Woodbum,  supra,  was 
whether  the  mere  omission  of  the  city  of  East  Liverpool  to  per- 
form its  statutory  duty  in  keeping  the  sidewalk  in  question  in 
repair  rendered  the  city  alone  liable  for  the  injury  sustained  by 
the  plaintiff,  or  whether  the  defendant  was  primarily  liable  there- 
for because  she  had  created  a  nuisance  dangerous  to  those  using 
the  walk ;  and  the  court  said  (page  335,  57  Ohio  St.,  page  1097, 
48  N.  E.)  : 

"These  are  concurrent  and  related  torts,  but  they  are  not  joint  In  view 
of  their  independent  character,  the  plaintiff  might,  at  her  election,  maintain 
her  action  against  either  the  city,  for  its  omission  of  duty,  or  against  Mrs. 
Morris,  for  the  creation  of  the  nuisance  which  occasioned  her  injury.    And  it 
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appears  from  reafion  and  authority  that  the  primary  liability  in  such  case  is 
upon  him  who  actively  creates  the  nuisance,  so  that,  if  a  recovery  were  had 
against  the  city,  it  might  in  turn  recover  from  the  perpetrator  of  the  wrong. 
Chicago  v.  Robbina,  2  Black  418,  17  L.  Ed.  298;  Rohbins  v,  Chicago,  4  Wall. 
«57,  18  L.  Ed.  427;  Rochester  v.  Campbell,  123  N.  Y.  405,  25  N.  E.  937,  10  L." 
R,  A.  393,  20  Am.  St.  Rep.  760.  The  liability  of  the  owner  of  the  abutting 
property  for  an  injury  resulting  from  torts  of  this  character,  notwithstanding 
the  omission  of  duty  by  the  municipality,  is  necessarily  implied  in  Clark  o. 
Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590,  and  Railroad  v,  Morey,  47  Ohio  St. 
207,  24  N.  E.  269,  although  the  precise  question  may  not  have  been  raised." 

The  question  presented  by  this  demurrer  was  not  before  the 
court  in  Morris  v.  Woodbum,  supra. 
In  Clark  &  Linsell,  Torts,  54,  it  is  said : 

**  Where,  however,  the  tortious  acts  of  several  persons  contribute  to  produce 
bat  one  joint  damage,  such  persons  will,  it  is  suggested,  be  joint  tortfeasors 
however  independent  their  acts  may  be.  Thus,  if  a  person  wrongfully  leave 
nnfenced  a  pit  which  he  has  dug  by  the  side  of  a  high  road,  and  another 
wrongfully  does  some  act  in  the  road  whereby  horses  passing  along  it  take 
fright  and  swerve  into  the  pit,  or  if  some  person  negligently  allows  an  escape 
of  gas  which  another  person  negligently  causes  to  explode  by  taking  a  lighted 
candle  into  the  room,  in  each  of  such  cases  the  two  independent  persons  will 
presumably  be  joint  tortfeasors,  for  each  will  be  liable  for  the  whole  damage 
done.  There  is,  indeed,  apparently  no  direct  authority  on  the  point.  But  in 
Palmer  v.  Wick  d  Pultneytotpn  Steam  Shipping  Co.,  [1904]'  App.  Cas.  318, 
where  a  stevedore's  workman,  while  engaged  in  discharging  pig  iron  from  % 
iliip.  was  killed  by  the  fall  of  a  block,  part  of  the  ship's  tackle,  and  the  family 
of  the  deceased  having  brought  an  action  against  the  shipowner  and  the 
stevedore,  alleging  against  the  former  that  he  had  supplied  weak  tackle,  and 
tgainst  the  latter  negligence  in  using  it,  the  jury  found  both  the  defendants 
liable;  the  House  of  Lords  seem  to  have  treated  them  as  joint  tortfeasors." 

The  courts  of  this  country  express  no  doubt,  but  hold  that  in 
such  cases  wrongdoers  are  joint  feasors.  In  Allison  v,  Hobbs,  96 
Me.  26,  51  Atl.  245,  246,  it  is  said: 

"Again,  while  it  is  true  that  persons  who  act  separately  and  independently, 
each  causing  a  separate  and  distinct  injury,  cannot  be  sued  jointly,  even 
though  the  injuries  may  have  been  precisely  similar  in  character  and  inflicted 
at  the  same  moment,  yet  if  such  persons,  acting  independently,  by  their  sev- 
eral acts  directly  contribute  to  produce  a  single  injury,  each  being  sufficient 
to  have  caused  the  whole,  and  it  is  impossible  to  distinguish  the  portions  of 
injury  caused  by  each,  they  are  then  joint  tortfeasors,  within  the  rule,  and 
may  be  sued  either  jointly  or  severally,  at  the  election  of  the  plaintiff,  and  in 
such  an  action  against  one  or  more  the  whole  damage  may  be  recovered." 

In  21  Am.  &  Eng.  Enc.  Law  (2d  ed.)  496,  it  is  said: 

*'And  where  the  negligence  of  two  or  more  persons,  acting  independently, 
concurrently  results  in  injury  to  a  third,  the  latter  may  maintain  his  action 
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for  the  entire  loss  against  any  one  or  all  the  negligent  parties;  it  not  being 
essential,  it  has  been  held,  to  the  maintenance  of  a  joint  action  against  sev- 
eral for  negligence,  that  they  should  be  engaged  in  a  common  enterprise,  or 
sustain  any  relations  whatever  between  themselves." 

And  in  Corey  v.  Havener,  182  Mass.  250,  65  N.  E.  69,  it  ift 
held: 

''  If  two  wrongdoers  contribute  to  an  injury,  they  may  be  sued  either  jointly 
or  severally;  and  in  the  latter  case  the  plaintiff  is  entitled  to  judgment  against 
each  defendant  for  the  full  amount,  although  it  can  be  satisfied  but  once." 

And  see  Barrett  v.  Railway,  45  N.  Y.  628. 

Here  the  omissions  of  duty  complained  of  against  the  traction 
company  are  its  failure  to  properly  insulate  the  feed  wire ;  its  fail- 
ure to  provide  the  guy  wire  with  a  circuit  breaker ;  its  failure  to 
prevent  contact  of  the  guy  wire  with  the  pole  of  the  telephone 
company ;  its  failure  to  prevent  the  displacement  of  the  feed  wire, 
and  its  lodgment  on  the  iron  spike  of  the  telephone  company's 
pole,  and  its  failure  to  remove  it  therefrom ;  and  the  omission  of 
duty  upon  the  part  of  the  telephone  company  are  its  failure  to 
remove  the  feed  wire  from  the  iron  spike,  and  its  failure  to  pre- 
vent the  contact  of  the  guy  wire  with  the  wooden  pole.  The 
omissions  of  each  were  concurrent,  and  contributed  to  produce  a 
single  injury,  each  being  sufficient  to  have  caused  the  whole.  If 
either  had  performed  the  duty  which  the  law  imposed  upon  it,  the 
accident  would  not  have  occurred.  The  omissions  concurrently 
resulted  in  the  injury  complained  of,  and  there  is  no  misjoinder 
of  parties. 

But  it  is  said  that  no  cause  of  action  is  shown  against  the  tele- 
phone company,  because  it  does  not  appear  that  it  had  notice  of 
the  lodgment  of  the  feed  wire  upon  the  iron  spike  of  its  pole,  or 
the  contact  of  the  guy  wire  with  its  pole,  and  that  it  cannot  be 
chargeable  with  constructive  knowledcre  of  the  conditions  of  dan- 
ger created  thereby.     The  petition  alleges  that : 

*•  Said  wires  were  not  properly  insulated,  and,  through  the  negligence  of 
said  Cincinnati  Traction  Company  and  the  City  &  Suburban  Telegraph  Asso- 
ciation, one  of  said  wires  had  been  suffered  to  be  and  remain  for  a  long  time 
in  contact  with  one  of  the  iron  steps  aforesaid,  and  the  insulation  at  the 
point  of  such  contact  to  be  and  remain  worn,  defective,  and  imperfect,  so  that 
the  metal  of  said  wire  was  in  contact  with  the  metal  of  said  iron  step  or 
spike." 

It  appears  that  this  condition  had  continued  for  a  lone:  time, 
and  this  fact,  taken  in  connection  with  the  allegation  of  negli- 
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gence,  warrants  the  inference  that  the  exercise  of  ordinary  care  in 
the  performance  of  the  duty  of  inspection  of  its  line  of  wires  and 
poles  would  have  disclosed  to  the  telephone  company  those  con- 
ditions of  danger.  The  indefiniteness  of  this  paragraph  might 
justify  a  motion  to  make  it  more  definite  and  certain^  but  on  de- 
murrer I  think  it  is  sufficient. 
The  demurrer  of  the  defendants  will  therefore  be  overruled. 


Malons  v.  Waukesha  Electbic  Light  Company  bt  al. 

Witeofuin  Supreme  Court  —  Feb.  2,  1904. 
120  Wis.  486,  98  N.  W.  247. 

L  ELBcmc  Light  Poles  in  Stseet  —  Consent  of  Abutting  Owner  —  Cirr 
Obdinance.  —  Until  city  authorities  have  exercised  the  power  given  them 
by  ordinance,  as  to  the  setting  of  electric  light  poles,  the  property  owner's 
right  is  paramount,  and  an  electric  light  company  has  no  power,  against 
the  objection  of  an  owner,  to  place  a  pole  in  front  of  the  latter's  property. 

2.  CoeTB  in  Equttt.  —  The  owarding  of  costs  is  discretionary  in  equity  cases. 

Defendant  appeals  from  judgment  for  plaintiff.     Affirmed. 
Statement  of  facts  by  Winslow,  J. : 

This  is  an  action  in  equity  to  enjoin  the  appellant  company  from  placing 
an  electric  light  pole  in  the  street  in  front  of  the  plaintiflTs  premises  in  the 
city  of  Waukesha,  and  from  cutting  or  trimming  the  branches  of  the  plain* 
tifi^s  shade  trees  in  the  street.  The  plaintiff  owns  and  occupies  as  a* home- 
stead a  lot  in  the  city  of  Waukesha  with  a  frontage  of  160  feet  on  Barstow 
street,  and  with  a  number  of  large  shade  trees  in  front  of  said  lot.  The  de- 
fendant is  a  corporation  engaged  in  furnishing  electric  light,  heat,  and  power 
for  public  and  private  purposes  in  said  city.  March  13,  1902,  the  appellant 
entered  into  contract  with  the  city  of  Waukesha  to  light  the  city  with  elec 
trie  light  for  five  years,  which  contract  specified  the  number  and  kind  of 
lights  to  be  used,  the  amount  to  be  paid  therefor,  and  contained  provisions 
requiring  the  appellant  to  erect  and  maintain  the  necessary  plant,  poles, 
wires,  etc.  Just  prior  to  the  making  of  this  contract  the  city  council  of  the 
city  of  Waukesha  passed  an  ordinance  purporting  to  grant  to  the  appellant 
for  twenty  years  the  right  to  enter,  upon  the  streets,  alleys,  bridges,  etc.,  of 
the  city,  and  operate  and  maintain  on,  over,  and  under  the  same  poles,  wires 
and   the  necessary  apparatus  for  supplying  electricity  for   light,  heat,   and 


Ricltta  of  Abuttins  Owners  to  Compenaation  for  Use  of  Streets 
hj  Eleetrle  Iiisltt  Companies.  —  See  note  to  Callen  v,  Columbus  Edison 
Electric  L.  Co,,  8  Am.  Electl.  Cas.  243,  261.      See  also  Brown  i?.  Ashmaile- 
Electric  Light  Co.,  post. 
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power,  subject  to  the  general  proyisions  of  law  in  force,  and  also  subject  to 
the  direction  and  supervision  of  the  board  of  public  works  of  the  city  in 
the  setting  of  poles  and  the  placing  of  wires.  Under  this  ordinance  the 
board  of  public  works  made  a  written  order  June  4,  1002,  authorizing  the  ap- 
pellant to  set  poles,  and  place  wires  thereon,  in  certain  streets  of  the  city, 
as  provided  by  said  franchise,  among  which  streets  was  a  part  of  BarstoW 
street,  including  that  part  on  which  the  plaintiflTs  lot  fronts,  but  the  order 
did  not  specifically  designate  any  particular  places  in  the  street  where  the 
poles  should  be  put.  In  the  early  part  of  June,  1902,  the  appellant  com- 
menced to  build  the  Barstow  street  line,  and  started  to  dig  a  hole  for  a  pole 
on  the  plaintiff's  side  of  the  street  at  a  point  in  front  of  the  plaintiff's  prem- 
ises. To  this  the  plaintiff  objected,  and,  after  some  talk  between  the  plaintiff 
and  the  defendant's  manager,  it  was  agreed  that  the  plaintiff's  wife  should 
settle  the  matter  by  agreement  with  the  manager.  The  manager  testifies  that 
he  agreed  with  Mrs.  Malone  that  a  pole  should  be  permanently  set  at  a  cer- 
tain point  near  an  elm  tree  in  front  of  the  plaintiff's  premises.  Mrs.  Malone, 
however,  testifies  that  she  made  no  agreement  that  a  pole  might  be  perma- 
nently set  anywhere,  but  that  the  manager  told  her  that  a  pole  must  be  set 
somewhere  upon  that  day;  that  there  could  be  no  delay;  that  he  would  put 
up  a  20-foot  pole  at  the  place  near  the  elm  tree,  and  would  remove  it  when- 
ever required  —  and  that  she  consented  to  the  temporary  placing  of  the  pole 
on  those  conditions.  As  matter  of  fact,  it  appears  that  a  pole  about  thirty 
feet  in  height  was  put  in  the  place  thus  selected,  and  that  it  remained  there 
without  wires  until  August  18,  1902,  when  defendant's  workmen  appeared  and 
began  to  put  arms  on  the  pole,  and  to  prepare  it  for  the  stringing  of  wires 
thereon.  Thereupon  the  plaintiff  objected,  and  ordered  the  pole  removed,  and 
commenced  to  cut  it  down.  On  the  same  day  the  board  of  public  works  made 
a  written  order  allowing  the  appellant  to  set  a  pole  and  string  wires  on  the 
east  side  of  Barstow  street  between  Main  street  and  the  alley  (this  includes 
the  plaintifi^s  frontage),  but  specifying  no  particular  location  for  the  pole. 
Plaintiff  immediately  commenced  this  action  against  the  electric  light  com- 
pany alone  to  enjoin  it  from  putting  the  pole  near  the  elm  tree,  and  also  to 
prevent  the  trimming  of  any  of  the  branches  of  the  plaintiff's  trees,  and 
obtained  a  temporary  injunctional  order  to  that  effect.  The  defendant  ap- 
peared in  the  action,  and,  in  addition  to  a  defense  upon  the  merits,  pleaded 
by  way  of  abatement  that  the  city  should  be  joined  as  a  necessary  party  de- 
fendant. In  connection  with  the  temporary  injunctional  order,  the  circuit 
court  further  ordered  that  fhe  matter  be  referred  to  Court  Commissioner 
Merton  to  recommend  a  place  where  the  pole  could  be  put  pending  the  liti- 
gation, without  injury  to  the  interests  of  either  party;  and  the  commissioner 
reported,  recommending  a  place  near  the  point  originally  selected  by  the 
company.  This  recommendation  was  practically  consented  to  by  both  parties, 
and  the  pole  was  put  in  that  place,  and  has  remained  there  since,  with  wires 
strung  thereon.  The  case  was  tried  by  the  court,  and  the  trial  judge,  before 
making  findings,  decided  that  the  city  should  be  joined  as  a  defendant,  so 
that  any  judgment  rendered  might  be  effective  and  binding  on  all  parties 
concerned,  and  an  order  was  made  bringing  in  the  city  as  an  additional  de- 
fendant. An  amended  complaint  was  served,  and  the  city  answered  thereto; 
and  the  case  came  again  to  hearing  and  the  evidence  taken  upon  the  first 
hearing  was  stipulated  bodily  into  the  case,  with  some  slight  additional  tes- 
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tinKmy.  The  ooort^  after  finding  the  plaintiff's  ownership  of  the  lot,  and 
the  defendant's  business  and  franchise,  proceeded  to  find  that  the  plaintiff's 
shade  trees  were  of  great  value,  and  added  greatly  to  the  use  and  enjoyment 
of  the  plaintiff's  homestead,  and  that  any  cutting  or  trimming  thereof  would 
esose  irreparable  damage  to  the  plaintiff,  for  which  he  had  no  adequate  remedy 
at  law,  and  further:  "  That  on  the  18th  day  of  August,  A.  D.  1902,  at  the  city 
of  Waukeaha,  in  the  state  of  Wisconsin,  the  said  defendant  Waukesha  Electric 
Light  Company,  having  been  previously  warned  by  the  plaintiff  not  to  interfere 
with  his  possession  and  the  enjoyment  of  his  premises,  and  the  trees  thereon,  by 
its  agents,  servants,  and  employees,  claiming  to  act  by  and  under  the  direction 
of  the  city  of  Waukesha,  and  in  accordance  with  the  franchise  to  it  granted 
by  said  city,  and  under  the  contract  made  with  said  defendant  city,  wilfully, 
malieiouBly,  and  wantonly,  and  with  intent  to  injure  the  plaintiff  in  the  pos- 
session and  enjoyment  of  his  property,  went  upon  the  premises  of  the  plain- 
tiff with  force  and  arms,  and  against  the  consent  of  the  plaintiff,  and  in 
derogation  of  his  rights,  started  to  place  electric  wires,  to  be  charged  with 
electricity,  on  a  certain  pole,  of  the  probable  height  of  thirty  feet,  placing 
crossarms  on  said  pole,  among  the  limbs  and  branches  of  one  of  said  elm 
trees;  the  said  pole  having  been  placed  there  fraudulently  on  or  about  the 
month  of  June,  A.  D.  1902,  by  said  defendant  light  company,  which  said  pole 
was  placed  in  the  ground  a  few  feet  from  the  base  of  said  elm  tree,  so  that 
the  top  thereof,  and  where  the  crossarms  are,  and  the  wires  were  to  be 
placed,  were  within  the  tree,  requiring,  and  said  defendant  contemplated,  the 
cutting  of  the  limbs  and  branches  thereof;  said  pole  being  located  on  the 
premises  of  the  plaintiff,  between  the  sidewalk  and  curb  line;  and  the  said 
defendant  light  company  did  then  and  there,  without  warrant  or  authority 
of  law,  threaten  and  attempt  to  place  crossarms  on  said  pole  for  the  purpose 
of  stringing  thereon  live  electric  wires  for  the  transmission  of  power  for 
public  as  well  as  private  purposes,  in  close  proximity  to  the  residence  of  the 
plaintiff,  and  did  then  and  there  threaten  to  commit  personal  violence  on  the 
plaintiff  when  endeavoring  to  protect  his  trees  and  property  from  the  en- 
croachments of  said  defendants;  and  that  the  defendants  threaten  that, 
unless  restrained  by  injunction,  they  will  continue  to  interfere  with  the 
plaintiff  in  the  enjoyment  of  said  premises,  and  will  cut,  trim,  injure,  and 
destroy  the  said  tree,  and  other  trees,  and  will  greatly  injure  the  homestead 
of  the  plaintiff,  and  that  he  has  no  adequate  remedy  at  law  in  the  premises, 
and  that  to  proceed  in  the  manner  they  intend  and  threaten  would  be  of 
irreparable  damage  to  the  plaintiff.  That  all  the  allegations  of  plaintiff's 
eomplaint,  except  as  modified  by  these  findings,  are  true,  and  that  the  placing 
of  the  said  pole  and  the  wires  among  the  branches  of  the  plaintiff's  trees,  aiiJ 
the  cutting,  mutilation,  or  trimming  of  the  said  tree  or  trees,  was  wholly 
unnecessarv  in  order  that  the  said  defendant  carrv  out  its  contract  with  the 
defendant  city  under  the  franchise  hereinabove  referred  to.  That  said  wires 
could  be  placed  and  strung  without  touching  the  trees  of  the  plaintiff.  (10) 
That  the  said  defendants  have  not  acquired  the  right  to  take  or  appropriate 
the  premises  and  trees  of  the  plaintiff  by  condemnation  proceedings  under 
the  laws  of  the  state  of  Wisconsin,  nor  has  an  attempt  so  to  do  been  made. 
(11)  That  on  or  about  the  4lh  day  of  June,  A.  D.  1902.  the  board  of  public 
works  of  said  defendant  city,  by  order,  directed  and  authorized  the  placing 
of  poles  by   the  said   defendant  light  company   on  Barstow  street,  without 
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designating  the  point  of  location,  nor  the  side  of  the  street  on  which  the 
same  were  to  be  placed ;  but,  after  the  trouble  had  arisen  between  the  plaintiff 
and  the  said  defendants,  the  defendant  light  company  was  ordered  to  place 
a  pole  on  the  east  side  of  Barstow  street,  and  in  fact  the  said  pole  has  been 
there  since  June,  and  in  the  place  so  obnoxious  to  the  plaintiff,  herein  com- 
plained of."  As  conclusions  of  law,  the  court  found  that  the  plaintiff  was 
entitled  to  have  the  temporary  in  junctional  order  made  permanent,  but  that 
the  appellant  should  have  the  right  to  place  a  pole  at  a  point  in  front  of  the 
plaintiff's  premises,  forty-seven  feet  south  from  the  southeast  comer  of 
Barstow  and  Main  streets.  Judgment  was  rendered  in  accordance  with  these 
findings  against  both  defendants,  but  it  was  adjudged  that  the  plaintiff  re- 
cover costs  of  the  appellant  alone,  and  from  this  judgment  the  appeal  ia 
taken. 

T.  W.  Haight,  for  appellant. 
D.  J.  Hemlock,  for  respondent. 

Opinion  by  Winslow,  J. : 

There  is  a  very  important  question  which  might  well  have  been 
litigated  and  decided  in  this  case,  and  that  is  the  question  whether 
the  placing  of  poles  in  the  street  by  an  electric  lighting  corporation 
for  the  purpose  of  placing  electric  light  and  heat  wires  thereon 
is  an  additional  burden  upon  the  fee,  so  as  to  require  condemnation 
proceedings,  as  against  the  adjoining  owners.  The  question  does 
not  seem  to  have  been  seriously  considered  in  the  court  below,  and 
it  has  not  been  argued  in  this  court ;  and,  in  view  of  its  great  im- 
portance, and  the  fact  that  this  case  may  be  properly  decided 
without  reference  to  it,  we  shall  not  take  it  up,  but  wait  until  it 
may  be  fully  presented  on  argument  and  authority. 

Conceding,  for  the  purposes  of  the  case,  that  the  franchise 
granted  by  the  city  council  gave  to  the  electric  light  company  the 
right  to  place  its  poles  in  the  streets  without  condemnation,  it  did 
not  give  the  right  to  place  those  poles  anywhere  that  the  company 
might  choose,  against  the  consent  of  the  lot  owner.  Under  the 
terms  of  the  law  governing  this  subject  in  cities  of  the  class  to 
which  Waukesha  belongs,  the  time  and  manner  of  using  the 
streets  for  placing  electric  light  poles  therein  shall  be  determined 
by  the  board  of  public  works,  subject  to  review  by  the  common 
council.  Section  925-88,  Rev.  St  1898.  Such,  also,  are  the 
terms  of  the  ordinance  or  franchise  passed  by  the  common  council. 
There  can  be  no  doubt  that,  until  the  board  of  public  works  has 
designated  the  particular  places  where  the  poles  are  to  be  placed. 
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the  electric  light  company  has  no  power,  against  the  objection  of 
the  owner,  to  place  a  pole  in  front  of  a  man's  property.  Until  the 
city  authorities  have  exercised  the  power  given  them,  the  property 
owner's  right  must  be  paramount.  It  appears  by  the  findings  in 
the  present  case,  upon  sufficient  evidence,  that  neither  the  board 
of  public  works  nor  the  city  council  ever  authorized  a  pole  to  be 
put  at  the  point  where  the  company  had  put  it  when  this  action 
was  commenced,  nor  did  they  ever  authorize  the  trimming  of  trees 
for  the  purpose.  Until  such  authorization  had  been  made,  the 
ri^ts  of  the  plaintiff  must  be  considered  to  be  absolute,  and  it 
follows  from  this  that  the  judgment  must  be  affirmed. 

Costs  were  adjudged  against  the  electric  light  company  alone, 
and  this  is  assigned  as  error;  but,  as  the  awarding  of  costs  is  dis- 
cretionary in  equity  cases,  and  no  abuse  of  discretion  appears, 
there  can  be  no  reversal  of  this  part  of  the  judgment. 

A  motion  by  respondent  upon  the  argument  to  dismiss  the  ap- 
peal because  of  alleged  defects  in  the  notice  and  undertaking  is 
overruled,  without  costs,  and  is  not  deemed  of  sufficient  import- 
ance to  require  discussion. 

Judgment  affirmed. 


Mabtinek  v.  Swift  &  Co. 

loioa  Supreme  Court  —  Feb.  5,  1904, 

117  Iowa  671,  98  N.  W.  477. 

1.  Death  —  Shock  fbom  Electric  Lioht  —  Ltabh.tty  of  Consumes  —  De- 
fective CoNVEBiEB.  —  In  an  action  against  a  consumer  of  electricity  for 
death  caused  by  a  shock  received  from  an  electric  light,  the  converter 
being  in  a  defective  condition,  held  that  the  consumer,  having  no  control 
or  authority  over  any  part  of  the  light  and  power  company's  plant,  wires, 
or  converters,  cannot  be  charged  with  liability  for  their  defective  con- 
dition. 


liiabillty  of  Consiuner  for  Injuries  from  Electric  Shock.  —  A  com- 
pany lighting  its  buildings  with  electricity  was  not  negligent  in  failing  to 
make  an  inspection  of  the  wires,  where  the  electric  system,  including  the  wire 
emusing  an  accident,  had  only  been  installed  for  a  few  months  and  there  was 
nothing  in  the  case  to  suggest  that  the  insulating  material  covering  the  wire 
would  not  have  remained  intact  for  many  years.  Fulton  v.  Grieh  Rubber 
Company,  8  Am.  Electl.  Cas.  669,  54  Atl.  561. 
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supplied  by  induction.  From  this  imperfect  description  of  the 
two  circuits  it  will  at  once  be  seen  that  if  the  converter  in  a  given 
case  is  in  proper  order,  and  is  doing  its  work  as  it  should  be  done, 
no  greater  voltage  can  reach  the  secondary  circuit  from  the  prim- 
ary than  the  secondary  is  intended  to  receive. 

After  the  death  of  Martinek,  the  light  and  power  company  ex- 
amined and  tested  the  primary  and  secondary  circuits,  and  foimd 
the  converter  in  such  condition  that  the  1,000  volts  of  the  primary 
wires  had  passed  to  the  secondary  wires  of  the  circuit,  and  it  is 
therefore  beyond  dispute  that  this  powerful  current  passed  through 
the  body  of  Martinek.  There  was  no  danger  to  life  in  the  current 
of  100  volts  which  the  secondary  wires  carried  to  the  consumer, 
but  this  is  not  of  great  importance  here,  for,  as  we  have  seen,  Mar- 
tinek received  and  was  killed  by  the  current  from  the  primary 
wires  passing  through  the  defective  or  broken-down  converter  to 
the  secondary  wires. 

Upon  the  trial  the  plaintiff,  over  the  defendant's  objections, 
attempted  to  prove  acts  of  negligence  on  the  part  of  the  defendant 
not  pleaded.  These  matters  we  shall  consider  later,  and  now  con- 
sider those  which  were  pleaded.  There  is  no  evidence  tending 
to  support  the  charges  of  negligence  in  stapling  the  wire  on  the 
outside  of  the  car,  or  in  passing  it  over  the  iron  hooks  on  the  in- 
side thereof.  The  evidence  shows,  however,  that  the  insulation 
was  worn  off  of  the  wire  where  it  passed  through  the  car  door,  and 
that  it  was  there  stapled  to  the  frame  of  the  car,  but  it  is  not 
claimed  that  the  deceased  was  in  contact  with  the  wire  at  this 
point.  The  evidence  tends  to  prove,  however,  that  the  wires  may 
have  been  partially  grounded  by  reason  of  this  open  contact  with 
the  car,  but,  if  that  were  true,  it  is  unquestionably  true  also  that 
such  grounding  of  the  wires  would  afford  a  path  to  the  ground  for 
any  current  of  electricity  passing  through  them,  for  all  of  the 
witnesses  agree  that  electricity  always  seeks  the  ground  by  the 
shortest  route  possible.  It  follows,  then,  that  the  absence  of  in- 
sulation at  the  point  in  question  and  the  stapling  of  the  wire  to  the 
car  could  by  no  possibility  have  contributed  to  the  death  of 
Martinek. 

The  negligence  alleged  in  not  providing  proper  appliances  for 
arresting  lightning  is  entirely  without  proof  in  its  support.  There 
had  been  an  electrical  storm  that  morning  an  hour  or  so  before 
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Uartinek  was  killed,  but  at  the  time  of  his  death  there  was  no 
stonn;  it  had  long  since  passed  away,  and  the  morning  was  th^i 
bright  and  dear.  Furthermore,  there  is  no  evidence  tending  to 
8how  that  the  lightning  struck  this  circuit. 

Though  not  alleged  as  grounds  of  negligence,  the  plaintiff  was 
permitted  to  offer  evidence  to  the  effect  that  it  was  dangerous  to 
Qfle  a  brass  socket  at  the  end  of  the  wires,  and  dangerous  to  use  a 
wire  screen  over  the  lamp.  This  testimony  was  improperly  ad- 
mitted under  the  issues,  as  we  have  already  seen,  but,  notwith- 
standing this,  we  will  consider  it  as  properly  in  the  case  for  the 
purpose  of  making  final  disposition  thereof.  The  superintendent 
of  the  light  and  power  company  testified  for  the  plaintiff  that  it 
wks  dangerous  to  use  a  brass  socket  without  insulation,  and  that 
if  a  porcelain  socket  had  been  used  in  place  thereof  1,000  volts 
of  electricity  would  not  have  produced  death.  This  testimony  is 
entirely  unsupported  by  the  testimony  of  other  witnesses,  and  is 
in  fact  contradicted  by  all  of  the  experts  who  testified  touching 
the  matter,  including  those  used  by  the  plaintiff.  It  is  said,  how- 
ever, that  because  he  so  testified  the  question  was  for  the  jury,  and 
that  its  finding  should  not  be  disturbed.  It  is  not  true,  however, 
that  because  there  is  testimony  on  a  given  point  it  must  go  un- 
challenged. This  witness  stated  that  he  did  not  pretend  to  be  an 
expert  electrician,  and  his  entire  testimony  on  the  subject  of  elec- 
tricity conclusively  demonstrates  that  he  is  not  an  expert,  and 
that  he  in  no  measure  underestimated  his  knowledge  on  the  sub- 
ject In  addition  to  this,  it  is  undisputed  that  there  were  four  or 
five  other  consumers  on  this  same  secondary  circuit,  and  that  an 
employee  of  one  of  them  received  a  current  of  electricity  through 
a  porcelain  socket  which  he  just  touched  with  his  fingers,  which 
knocked  him  down  and  rendered  him  unconscious.  This  occurred 
about  thirty  minutes  before  Martinek  was  killed,  and  it  is  probable 
that  this  other  man  would  have  been  killed  also  had  he  held  the 
socket  in  his  hand.  He  fell,  however,  and  broke  the  connection, 
which  probably  saved  his  life. 

But  aside  from  this  it  was  not  negligence  for  the  defendant  to 
use  a  brass  socket.  They  were  then  in  universal  use  on  second- 
ary circuits,  not  only  in  Cedar  Rapids,  but  everywhere,  and  were 
then  and  are  now  considered  absolutely  safe  so  far  as  danger  to 
life  is  concerned*  The  fact  that  they  will  not  resist  a  current  of 
8 
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1,000  volts  ia  not  proof  of  negligence,  for  the  defendant  only  a 
tracted  for  a  safe  commercial  current  of  electricity,  and  was  boa 
only  to  supply  proper  appliances  for  its  safe  use.  We  are  oc 
strained  to  bold  that  the  evidence  on  this  branch  of  the  case 
wholly  insufGcient  to  snpport  the  verdict. 

Testimony  was  also  erroneously  received  that  a  horseshoe  hn 
over  the  wires  leading  out  of  the  defendant's  office  on  the  morni 
in  question,  and  that  its  position,  if  it  was  in  contact  with  i 
building,  would  have  a  tendency  to  ground  the  wire  and  to  bre 
down  the  converter,  and  to  induce  the  1,000  voltage  to  the  secoi 
ary  circuit;  but,  even  if  thia  moat  improbable  eflfect  could  hi 
been  produced  by  the  position  of  the  shoe,  it  is  not  s^own  that  ■■ 
defendant  put  the  shoe  there,  or  when  it  was  in  fact  placed  the 
or  that  the  defendant  knew  that  it  was  there  until  after  the  de 
of  Martinek.  Moreover,  no  direct  evidence  shows  that  it  was 
contact  with  the  building.  The  only  thing  supporting  such  the 
is  an  inference  from  the  fact  that  it  was  hot  when  taken  do' 
To  predicate  negligence  on  the  position  of  this  shoe  it  was  ne 
sary  to  prove  that  the  defendant  was  in  some  way  responsible 
its  being  there  at  the  time  of  the  accident,  and  there  is  absolu 
no  proof  of  such  fact 

Unless  the  defendant  in  some  way  caused  the  defect  in  the  i 
verter  it  cannot  be  charged  with  liability  for  its  defective  co 
tion.  It  was  a  consumer  only,  having  no  control  or  authc 
over  any  part  of  the  light  and  power  company's  plant,  wirei 
converters.     Tlie  secondary  circuit  was  brought  by  the  comj 
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The  eighth  instruction  was  the  law  of  the  case,  whether  right  or 
wrongy  and  should  have  been  followed  by  the  jury,  and  a  verdict 
returned  thereunder  for  the  defendant. 

Instruction  ten  asked  by  the  defendant  should  have  been  given. 
It  told  the  jury  that  if  a  verdict  was  found  against  the  defendant 
it  could  not  recover  the  amount  from  the  light  and  power  company. 

The  jury  should  have  been  instructed  to  find  for  the  defendant 
on  the  whole  case.  It  is  unnecessary  to  mention  other  errors. 
For  those  pointed  out,  the  judgment  is  reversed. 


Bbooks  v.  Coksolidatsd  Oas  Company  of  Nbw  Jxbsst. 

JSew  Jene^  Court  of  Brrora  and  Appeals  —  Feb.  29,  1904. 

70  N.  J.  L.  211,  57  Atl.  306. 

L  Caib  Rxqudbd  bt  Eucmc  Light  Compant  in  TBANSicirrniG  Cubrert.  — 
A  eompany  tralismitting  a  current  of  electricity  of  dangerous  power, 
through  wires,  to  a  converter  placed  by  it  on  the  side  of  a  dwelling  house 
Bear  to  a  balcony  upon  the  tin  roof  of  a  portion  of  the  first  story  thereof, 
haying  a  gutter  and  leaders  therefrom  to  the  ground,  owes  a  duty  to  any 
one  lawfully  using  the  balcony  to  take  reasonable  care  to  prevent  the 
escape  of  the  current  in  case  of  contact  with  the  wires  without  fault  on 
his  part. 

The  duty  required  in  such  case  includes  the  exercise  of  a  reasonable 
provision  as  to  the  possibility  and  probability  of  one  using  the  balcony 
for  a  lawful  purpose  coming  in  contact  with  the  wires. 
1  EvnsKCK.  —  Evidence  that  the  company  protected  the  wires  by  insulation 
commonly  used  when  the  converter  is  installed  at  the  top  of  a  pole  did 
not  require  a  nonsuit  or  a  direction  for  a  verdict,  when  the  evidence  dis- 
ekwed  that  more  effective  insulation  could  have  been  employed,  or  other 
protection  furnished.  Upon  such  evidence,  it  was  a  question  for  a  jury 
whether  the  company  had  performed  its  duty. 

Upon  evidence  justifying  the  inference  that  plaintiff's  intestate  went 
upon  the  balcony  for  the  purpose  of  painting  the  gutter  in  the  exercise 
of  his  duty  as  caretaker  of  the  house;  that  he  had  been  warned  of  the 
^^■^■^— '^^■— 

C«r«  Beq«ired  by  Eleetrio  Iiifflit  Company.  —  The  following  cases 
establish  the  rule  that  electric  light  companies  should  exercise  the  highest 
degree  of  care  practicable  in  transmitting  current:  Daltry  v.  Media  L.,  H.  d 
P.  Co,,  poet;  Shawnee  L.  d  P.  Co,  v.  Sears,  95  Pac.  449;  Weir  v,  Haverford 
Electric  Light  Co,,  post;  Wilhert  v,  F.  Zurheide  Brick  Co.,  post;  Cutler  v. 
Putnam  h.  d  P.  Co,,  80  Conn.  470;  0*Leary  v.  Olens  Falls  Gas  and  Electric 
Light  Co,,  post;  Tounie  v.  Bladefoot  Light  d  Water  Co,,  15  Idaho  56. 
See  generally,  as  to  care  required  of  electrical  companies,  note  to  Quest  v. 
lUumimaHng  Co,,  post. 
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danger  of  oonUct  with  the  wires,  and  had  replied  that  be  was  not  «frai 
of  them;  that  he  was  shortly  afterward  found  dead  or  djlng,  leanio) 
over  a  balustrade,  with  a  paint  brush  in  his  right  hand,  touching  tk 
gutter,  and  with  his  left  hand  firmlj'  grasping  one  of  the  wires,  whial 
WBB  within  eaaj  reach  of  him  —  held,  that  it  was  not  erraneoua  to  refu 
to  direct  a  verdict  for  a  defendant  on  the  ground  of  the  eonduct  of  di 
oeased,  for  the  evidence  did  not  require  the  inference  tlut  deceased  hai 
intentionally  grasped  the  dangerous  wire,  and  a  Jury  nklght  infer  ths 
bia  left  hand  bad  been  accidentally,  by  some  unintentional  movement  o 
it 'in  the  proaecution  of  his  work,  brought  into  contact  with  the  win 
and  made  to  grasp  it  convulsively  by  reason  of  the  strong  current. 
3.  InsTBUcnoRS.  —  After  the  trial  judge  had  properly  charged  that  it  «• 
the  duty  of  persons  using  a  dangerous  agency  to  exercise  a  high  degra 
of  care  to  prevent  injury  to  persons  who,  in  the  exercise  of  a  tawf)i 
right,  might  come  in  contact  therewith,  he  then  added:  "The  uana)  ml 
applies,  and  that  is  that  they  are  charged  with  introducing  the  agow 
by  the  use  of  the  beat  known  means  and  appliances  for  so  doing."  ff<li 
that  there  was  no  error  in  this  instruction,  which  imposed  no  dn^  b< 
that  of  inquiring  for  and  selecting  the  means  of  safely  using  the  danga 
ous  current  of  electricity  which  are  best  known  for  that  purpose. 
(Syllabus  by  the  Court) 

Error  by  defendant  from  judgment  for  plaintifi.     Affirmed. 

Edwin  A.  8.  Lewis,  for  plaintiff  in  error. 

Samuel  A.  Patterson,  for  defendant  in  error. 

Opinion  hj  Maoie,  Cb. : 

This  writ  of  error  brings  up  a  judgment  of  the  Supreme  Cob 
affirming  a  judgment  of  the  Monmouth  Circait  Court  entered  up< 
the  verdict  of  a  jury  finding  the  defendant  company  liable  for  t 
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death,  as  disclosed  by  evidence  which  the  jury  might  credit,  with 
such  reasonable  inferences  therefrom  as  the  jury  might  draw,  are 
the  following:  He  was  in  the  employ  of  one  Asiel,  and  in  charge, 
t8  care  taker,  of  Asiel's  house  at  Long  Branch.  His  employer 
and  family  had  left  the  house,  and  the  deceased  was  living  with 
Ids  family  in  the  stable  on  the  premises.  Among  the  duties  of  the 
deceased,  he  was  required  to  watch  for  and  repair  leaks  in  the 
roofs  and  shingles  of  the  house.  On  the  day  in  question  he  went, 
aooompanied  by  his  young  son,  upon  a  balcony  extending  over  a 
part  of  the  first  story,  and  accessible  only  from  the  house.  The 
balcony  had  a  tin  floor,  with  a  gutter  and  leaders  therefrom. 
There  was  a  railing  nearly  four  feet  in  height,  the  gutter  being 
on  the  outside  thereof.  Deceased  engaged  in  painting  the  gutter, 
leaning  over  the  railing.  The  son  was  playing  on  the  floor  of  the 
balcony.  No  other  person  was  within  observation.  Some  ex- 
damation  from  the  deceased  called  the  son's  attention,  and  he  ob- 
served that  his  father  was  leaning  over  the  railing,  with  his  paint 
brash  in  his  right  hand,  in  the  gutter,  while  his  left  hand  grasped 
a  wire  at  the  side  of  the  house.  The  wire  was  one  by  which  the 
defendant  company  furnished  a  current  of  electricity  for  the  light- 
ing of  the  house.  At  Mr.  Asiel's  request,  the  current  had  been 
shut  ofiF  from  the  house,  but  continued  to  flow  through  the  wire 
which  deceased  had  in  his  grasp.  The  son  endeavored  to  pull  his 
father  away,  receiving  a  severe  shock  himself.  Others  who  came 
shortly  found  the  deceased  in  the  position  described  by  the  son. 
They  extricated  the  body,  and  made  efforts  to  resuscitate  him, 
without  result.  They  noticed  that  the  left  hand  was  severely 
burned,  with  rubber  blisters  therein,  and  that  the  insulation  of  the 
wire  which  he  had  grasped  was  pulled  down,  exposing  the  wire  for 
some  inches. 

It  is  clear  that  the  inference  that  plaintiff's  intestate  was  killed 
by  a  current  of  electricity  transmitted  by  the  defendant  company 
througji  the  wire  in  question,  which  operated  to  produce  injury 
by  passing  through  his  body  to  the  tin  floor  of  the  balcony,  and 
thence,  by  the  leaders,  to  the  ground,  was  one  which  the  jury 
might  justifiably  make.  But  this  inference  alone  would  not  estab- 
lish defendant's  liability  to  answer  in  damages  for  the  death.  It 
must  further  appear  that,  in  transmitting  the  current  through  the 
wire  in  the  condition  it  then  was,  the  defendant  company  was  negli- 
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gent  in  some  duty  which  it  owed  to  the  deceased.  The  defendant 
company  furnished  a  current  for  lighting  Asiel's  house  by  an  over- 
head system  of  wires  carried  upon  poles.  In  the  ordinary  course 
of  business,  a  pole  near  the  house  would  have  been  furnished  with 
a  device  called  a  "  converter  "  or  "  transmitter,"  from  which  the 
wires  would  have  run  to  the  house.  The  wires  running  to  and 
from  this  instrument,  in  general,  are  wound  with  some  insulating 
device,  which,  it  is  conceded  by  the  expert  witnesses,  would  not 
protect  anybody  from  a  shock  if  the  wires  were  grasped  by  the 
hand  when  the  body  was  in  a  position  to  complete  the  circuit  to 
the  ground.  Asiel  objected  to  having  a  pole  erected  on  the 
groimdsy  and  required  the  defendant  company  to  put  the  trans- 
mitter upon  the  side  of  his  house,  which  the  company  did.  The 
position  in  which  it  was  placed  was  about  six  or  eight  inches  away 
from  the  comer  of  the  projection  on  the  side  of  which  the  balcony 
was.  The  bottom  of  the  instrument  was  about  at  the  height  of  the 
top  of  the  railing.  It  was  therefore  within  easy  reach  of  any  one 
standing  on  the  balcony,  or  working  there,  or  in  the  gutter  at- 
tached thereto.  There  was  also  evidence  tending  to  show  that 
there  were  insulating  devices  which  would  have  protected  these 
wires,  and  prevented  the  escape  of  the  current  therefrom.  It  is 
obvious  from  an  inspection  of  the  photograph  accompanying  the 
brief  presented  on  the  part  of  the  defendant  company  that  some 
barrier  might  have  been  erected  which  would  have  prevented  any 
one  standing  on  the  balcony  from  reaching  or  coming  in  contact 
with  the  wires.  The  contention  on  the  part  of  the  company  is 
that,  when  it  had  used  that  form  of  insulating  protection  which 
was  usually  employed  in  overhead  construction,  it  had  done  its 
full  duty,  and  cannot  be  held  responsible  because  the  insulation 
failed  to  protect.  But  in  my  judgment,  this  is  too  narrow  a  view 
of  the  company's  duty.  When  it  placed  its  converter  on  the  top 
of  a  pole  fifteen  or  twenty  feet  high,  to  which  no  one  not  connected 
with  the  company  would  be  likely  to  have  access,  the  rule  of  duty 
contended  for  would  probably  bo  properly  applied.  But  when  it 
placed  its  converter  on  the  side  of  the  house,  although  at  the  own- 
er's request  and  with  his  permisvsion,  and  in  a  place  where  persons 
on  the  balcony  might  come  in  contact  therewith,  the  rule  of  duty 
was  obviously  more  severe.  When  it  sent  its  dangerous  current 
through  the  wires  thus  exposed,  it  was  bound  to  take  such  care  for 
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the  protection  thereof  as  reason  required  to  be  done.  As  was  well 
said  by  Mr.  Justice  Grarrison,  in  the  Supreme  Court,  the  required 
care  demands  more  than  mere  mechanical  skill,  and  includes  cir- 
cumspection and  foresight  with  r^ard  to  reasonably  probable 
contingencies.  Anderson  v.  Jersey  City  Electric  Light  Co.,  7  Am. 
EJectL  Cas.  557,  63  N.  J.  Law,  387,  43  Atl.  654.  When  it  placed 
its  conTerter  in  the  position  indicated,  it  was  bound  to  consider 
and  foresee  the  possibility  and  the  probability  of  some  one,  using 
the  balcony  for  pleasure,  or  for  working  thereon,  coming  in  con- 
tact with  the  wires  and  receiving  injury  thereby,  and  to  take  such 
precautions  as  might  be  reasonably  taken  against  such  results. 
This  duty  it  owed  to  every  person  lawfully  using  the  balcony. 
Whether  the  company  did  take  such  precautions  and  exercise  such 
care  as  the  circumstances  demanded  was  plainly  a  question  for 
the  jury. 

There  was  evidence  from  which  the  contributory  negligence  of 
deceased  might,  perhaps,  be  inferred,  but  none  so  conclusive  as 
would  justify  an  instruction  for  the  defendant.  It  was  shown 
that  deceased  had  been  warned  by  an  employee  of  the  defendant 
company  of  the  danger  in  coming  in  contact  with  the  wires. 
There  was  also  evidence  that  a  person  warned  deceased  on  the 
morning  of  his  death,  and  upon  learning  that  he  was  going  to 
work  on  the  balcony,  that  the  wires  were  dangerous,  and  that  de- 
ceased replied  that  he  was  not  afraid  of  them.  When  first  found, 
the  left  hand  of  deceased  was  firmly  clasped  upon  the  wire.  If 
it  be  inferred  therefrom  that  deceased  deliberately  took  hold  of 
the  wire,  either  to  show  that  he  was  not  afraid  of  it,  or  for  some 
other  reason,  his  conduct  was  negligent ;  and,  if  such  was  the  only 
inference  possible,  a  direction  for  a  verdict  would  have  been 
proper.  Anderson  v.  Jersey  City  Electric  Light  Co.,  64  N.  J. 
Law,  664,  46  Atl.  593.  But  that  inference  was  not  a  necessary 
one.  Considering  the  warnings  he  had  received,  his  declaration 
that  he  was  not  afraid  of  the  wires  may  be  intended  to  indicate 
that  the  work  he  was  about  to  do  would  not  put  him  in  danger. 
And  a  reasonable  inference  from  the  circumstances  may  be  drawn 
that  when  deceased  leaned  over  the  balustrade,  engaged  in  painting 
the  gutter,  his  left  hand  may  have  been  placed  upon  the  comer  of 
the  house,  and  by  an  unexpected  slip  have  been  caught  in  the  loop 
of  the  wire.     Whether,  upon  such  inference,  he  was  guilty  of 
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gent  in  some  dutj  which  it  owed  to  the  deceaBed.  The  defendant 
company  furnished  a  cairent  for  lifting  Aaiel's  hoose  by  an  over- 
bead  system  of  wires  carried  upoD  poles.  In  the  ordinary  course 
of  basiness,  a  pole  near  the  house  would  have  been  famished  with 
a  device  called  a  "  converter  "  or  "  transmitter,"  from  which  the 
wires  would  have  run  to  the  house.  The  wires  running  to  and 
from  this  instrument,  in  general,  are  wotud  with  some  insnlating 
device,  which,  it  is  conceded  by  the  expert  witnesses,  would  not 
protect  anybody  from  a  shock  if  the  wires  were  grasped  by  the 
hand  when  the  body  was  in  a  position  to  complete  the  circnit  to 
the  ground.  Asiel  objected  to  having  a  pole  erected  on  the 
grounds,  and  required  the  defendant  company  to  put  the  trans- 
mitter upon  the  side  of  his  house,  which  the  company  did.  The 
position  in  which  it  was  placed  was  about  six  or  eight  inches  awa; 
from  the  comer  of  the  projection  on  the  side  of  which  the  balcony 
was.  The  bottom  of  the  instrument  was  about  at  the  height  of  the 
top  of  the  railing.  It  was  therefore  within  easy  reach  of  any  out 
standing  on  the  balcony,  or  working  there,  or  in  the  gutter  at 
tached  thereto.  There  was  also  evidence  tending  to  show  tha' 
there  were  iusulating  devices  which  would  have  protected  thesi 
wires,  and  prevented  the  escape  of  the  current  therefrom.  It  i: 
obvious  from  an  inspection  of  the  photograph  accompanying  tl* 
brief  presented  on  the  part  of  the  defendant  company  that  som 
barrier  might  have  been  erected  which  would  have  prevented  an; 
one  standing  on  the  balcony  from  reaching  or  coming  in  contac 
with  the  wires.     The  contention  on  the  part  of  the  company  i 
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the  protection  thereof  as  reason  required  to  be  done.  As  was  well 
said  by  Mr.  Justice  Garrison,  in  the  Supreme  Court,  the  required 
care  demands  more  than  mere  mechanical  skill,  and  includes  cir- 
cumspection and  foresight  with  regard  to  reasonably  probable 
c(mtingencies.  Anderson  v.  Jersey  City  Electric  Light  Co.,  7  Am. 
ElectL  Cas.  557,  63  N.  J.  Law,  387,  43  Atl.  654.  When  it  placed 
its  converter  in  the  position  indicated,  it  was  bound  to  consider 
snd  foresee  the  possibility  and  the  probability  of  some  one,  using 
the  balcony  for  pleasure,  or  for  working  thereon,  coming  in  con- 
tact with  the  wires  and  receiving  injury  thereby,  and  to  take  such 
precautions  as  might  be  reasonably  taken  against  such  results. 
This  duty  it  owed  to  every  person  lawfully  using  the  balcony. 
Whether  the  company  did  take  such  precautions  and  exercise  such 
care  as  the  circumstances  demanded  was  plainly  a  question  for 
the  jury. 

There  was  evidence  from  which  the  contributory  negligence  of 
deceased  might,  perhaps,  be  inferred,  but  none  so  conclusive  as 
would  justify  an  instruction  for  the  defendant.  It  was  shown 
that  deceased  had  been  warned  by  an  employee  of  the  defendant 
company  of  the  danger  in  coming  in  contact  with  the  wires. 
There  was  also  evidence  that  a  person  warned  deceased  on  the 
morning  of  his  death,  and  upon  learning  that  he  was  going  to 
work  on  the  balcony,  that  the  wires  were  dangerous,  and  that  de- 
ceased replied  that  he  was  not  afraid  of  them.  When  first  found, 
the  left  hand  of  deceased  was  firmly  clasped  upon  the  wire.  If 
it  be  inferred  therefrom  that  deceased  deliberately  took  hold  of 
the  wire,  either  to  show  that  he  was  not  afraid  of  it,  or  for  some 
other  reason,  his  conduct  was  negligent ;  and,  if  such  was  the  only 
inference  possible,  a  direction  for  a  verdict  would  have  been 
proper.  Anderson  v,  Jersey  City  Electric  Light  Co.,  64  N.  J. 
Law,  664,  46  Atl.  593.  But  that  inference  was  not  a  necessary 
one.  Considering  the  warnings  he  had  received,  his  declaration 
that  he  was  not  afraid  of  the  wires  may  be  intended  to  indicate 
that  the  work  he  was  about  to  do  would  not  put  him  in  danger. 
And  a  reasonable  inference  from  the  circumstances  may  be  drawn 
that  when  deceased  leaned  over  the  balustrade,  engaged  in  painting 
the  gutter,  his  left  hand  may  have  been  placed  upon  the  comer  of 
the  house,  and  by  an  unexpected  slip  have  been  caught  in  the  loop 
of  the  wire.     Whether,  upon  such  inference,  he  was  guilty  of 
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negligence  in  thus  placing  his  left  hand^  was  a  fair  question  for  *^ 
the  jury.  * 

One  other  assignment  of  error  has  been  argued.  It  was  directed  n 
to  a  sentence  of  the  charge  of  the  learned  justice  which  was  ez-  ^ 
cepted  to.     It  was  in  the  following  words: 

"  The  usual  rule  applies,  and  that  is  that  they  are  charged  with  introdnefaig  ] 
the  agency  by  the  use  of  the  best  known  means  and  appliances  for  so  dofng.**   ^ 


This  followed  a  statement  of  the  duty  of  persons  using  a  dan- 
gerous agency  to  exercise  a  high  degree  of  care  to  prevent  injury 
to  persons  who,  in  the  exercise  of  a  lawful  right,  come  in  con- 
tact with  such  agency.  Taken  in  its  connection,  the  particular 
sentence  now  urged  as  erroneous  is  not  deemed  to  impose  upon  the 
defendant  company  any  other  duty  than  that  of  inquiring  for  and 
selecting  the  means  of  safely  using  the  dangerous  current  of  elec- 
tricity which  are  best  known  for  that  purposa  This  is  familiar 
law,  and  the  charge  in  that  respect  was  not  injurious  to  defendant 

No  error  being  found,  the  judgment  will  be  affirmed. 


Spibes  v.  Middlesex  &  Monmouth  Electbic  Light,  Hbat  k 

POWEE  Co. 

New  Jersey  Supreme  Court  —  March  1,  1904, 

70  N.  J.  L.  355,  67  Atl.  424. 

1.  Injury  to  Traveler  from  Broken  Electric  Light  Wire  in  Street. — 
Where  a  traveler  was  driving  along  a  highway  when  his  horse  fell  down, 
and  he  jumped  from  the  wagon  and  was  rendered  unconscious  from  a 
shock  from  a  broken  electric  light  wire,  which  crossed  the  road  diagonally 
and  had  been  parted  by  a  heavy  limb  falling  upon  it,  it  was  held  that 
the  light  company  was  negligent. 

Injnriea  to  TraTelers  from  Contmet  witH  Wires  in  Streets^ Ida* 
bility  of  Eleotrie  Company.  —  See  note  to  Ela  v.  Postal  Telegraph  Cable 
Co.,  8  Am.  Electl.  Cas.  423,  427,  and  to  Cleary  v.  8t.  Louis  Transit  Co.,  post. 

Other  eases  in  tliis  Tolnme  relating  to  injuries  from  contact  with  elec- 
tric light  wires  in  the  streets.  Wolpers  v.  N.  Y.  d  Queens  EUotrio  L.  rf  P.  Co.. 
post;  O'Leary  v.  Olens  Falls  Oas  and  Electric  Light  Co.,  post;  Mayor  v, 
Thomas,  post;  Shawnee  L,  rf  P.  Co.  v.  Sears,  flS  Pac.  449;  Lydston  v.  Rock- 
ingham County  L.  d  P.  Co,,  70  Atl.  386;  Wilhert  v,  F.  Zurheide  Brick  Co., 
post. 


Q 


K.  J.]  Spibes  v.  Middlesex  &  Monmouth  Elec.^  etc.^  Co.     41 

t  EucKo  Light  Compajtibs  —  Diobeb  or  Cabb  ~  Use  or  Guabd  Wisbs.  — 
la  Tiew  of  the  dangeroiui  nature  of  electric  light  wiree,  corporationB  ueing 
puhlie  highways  for  auch  wires  should  exercise  a  high  degree  of  care. 
The  likelihood  of  such  wires  being  broken  by  the  falling  of  the  limb  of 
a  tree  ia  much  lessened  by  guard  wires  placed  over  them  and  running 
parallel  with  them. 

t  OoiinuBUTOBT  Nbsuqbngb.  —  Where  a  traveler  jumps  from  his  wagon  to 
•ee  what  has  caused  his  horse  to  fall,  and  is  injured  by  an  electric  shock, 
ke  is  not  negligent  as  a  matter  of  law,  although  a  bright  flame  appeared 
at  the  contact  between  the  horse  and  a  broken  electric  light  wire  in  the 


Bule  to  show  cause  why  a  new  trial  should  not  be  granted  on  a 
ferdict  for  plaintiff.     Rule  discharged. 

Before   Gummsbe,    C.   J.,   and   Dixon^   Hbndriohson,   and 

SWATZX,  J  J. 

Thomas  B.  Hall,  for  the  ml& 
Edmund  Wilson,  opposed. 

Opinion  by  OnMMESEy  C.  J. : 

The  plaintiff  in  this  case  seeks  to  recover  from  the  defendant 
company  compensation  for  personal  injuries  received  by  him  on 
the  night  of  the  30th  of  May,  1902,  under  the  following  circum- 
stances :  He  was  driving  along  the  public  highway  leading  from 
South  Amboy  to  ClifFwood,  with  his  family,  when  his  horse  fell 
down.  He  jumped  from  the  wagon  and  walked  toward  the  horse, 
in  order  to  ascertain  what  the  trouble  was.  As  he  approached  the 
animal,  he  was  suddenly  knocked  down  and  rendered  unconscious 
by  a  shock  received  from  a  broken  electric  light  wire  of  the  de- 
fendant company,  which  lay  across  the  road.  Whether  he  actually 
came  in  contact  with  the  wire  itself,  or  with  the  body  of  his  horse, 
which  was  killed  by  the  electric  current,  is  uncertain,  from  the 
evidence,  although  it  seems  more  probable  that  he  came  in  contact 
with  the  wire.  On  these  facts  the  jury  rendered  a  verdict  in  favor 
of  the  plaintiff.  The  defendant  now  asks  a  new  trial  upon  three 
grounds :  First,  that  no  negligence  was  shown  on  the  part  of  the 
company;  second,  because  contributory  negligence  was  shown  on 
the  part  of  the  plaintiff;  and,  third,  because  the  damages  are 
excessive. 

We  think  the  finding  of  the  jury  that  the  company  was  negli- 
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gent  was  justified  by  the  facts  shown.  The  wire  which  was  broken 
crossed  the  highway  diagonally  at  the  place  where  the  accident 
happened.  The  parting  of  the  wire  was  caused  by  the  falling 
upon  it  of  a  heavy  limb  which  had  broken  from  a  tree  which  stood 
some  feet  away.  In  view  of  the  dangerous  nature  of  a  wire 
charged  with  a  powerful  electric  current,  corporations  using  public 
highways  for  wires  that  are  so  charged  should  exercise  a  high  degree 
of  care  to  keep  the  wires  where  travelers  will  not  be  likely  to  come 
in  contact  with  them.  The  likelihood  of  such  a  wire  being  broken 
by  the  falling  of  the  limb  of  a  tree  upon  it  is  much  lessened  by  a 
guard  wire  stretched  over  it  and  running  parallel  with  it,  and 
juries  are  justified,  in  proper  cases,  in  holding  that  such  a  safe- 
guard is  due  to  the  public,  and  that  its  absence  speaks  negligence. 
Rowe  V.  N.  Y.  £  N.  J.  Tel.  Co.,  7  Am.  Electl.  Gas.  6261,  66  N. 
J.  Law,  19,  48  Atl.  523. 

The  question  of  the  contributory  negligence  of  the  plaintiff  was 
also  plainly  a  jury  question.  The  proofs  show  that  at  the  point 
of  contact  between  the  wire  and  the  horse  a  bright  flame  appeared, 
and  the  contention  of  the  defendant  is  that  it  was  negligence  on 
the  part  of  the  plaintiff  to  approach  the  horse  under  the  circum- 
stances. But  even  if  it  be  assumed  that  the  plaintiff  observed  the 
light,  which  he  denies,  there  is  nothing  in  the  case  to  charge  him 
with  knowledge  that  it  was  produced  by  the  contact  of  the  body 
of  his  horse  with  a  wire  charged  with  an  electric  current.  And 
even  if  he  had  been  aware  of  that  fact,  it  cannat  be  declared,  as 
a  matter  of  law,  that  he  was  negligent  in  what  he  did.  As  was 
said  by  the  Court  of  Errors  and  Appeals  in  the  case  of  N.  Y.  £ 
N.  J.  Tel.  Co.  V.  Bennett,  7  Am.  Electl.  Cas.  543,  62  N.  J.  Law, 
745,  42  Atl.  759,  how  much  such  a  person  as  the  plaintiff  would 
know  of  the  danger  indicated  by  the  presence  of  the  flame,  what 
inferences  he  ought  to  have  dra\vn  from  what  he  saw,  and  whether, 
on  the  whole,  his  conduct  showed  less  than  reasonable  caution,  were 
entirely  within  the  domain  of  fact. 

Nor  do  we  think  that  a  new  trial  should  be  directed  upon  the 
ground  that  the  damages  are  excessive.  The  plaintiff  was  at  the 
time  of  the  accident  a  strong  and  vigorous  man,  in  the  prime  of 
life,  forty-five  years  of  age.  The  injuries  received  by  him  were 
very  painful  and  severe,  and  in  all  probability  permanent,  affect* 
ing    him    both    mentally    and    physically.     Although    the    sum 
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awarded  him  by  the  jury  ($3,258)  was  large,  we  cannot  say  that 
it  was  more  than  the  just  compensation  which  he  was  entitled  to 
receive  from  the  defendant 
The  rule  to  show  cause  will  be  discharged. 


WoLPEBs  v.  New  Yobk  &  Queens  Electric  Light  &  PovnsB 

Company. 

New  York  Appellate  Division,  Second  Department  —  March  4,  1904, 

91  App.  Diy.  424,  S6  N.  Y.  Supp.  S45. 

1.  Ihjubt  isom  Contact  with  Live  Wise  in  Studtt  —  Pbesuicption  of 

NaoLiGENcaE.  —  In  an  action  brought  to  recover  damages  for  personal  in- 
juries which  the  plaintiff  sustained  by  coming  in  contact  with  an  electric 
light  wire  belonging  to  the  defendant  corporation  which  had  fallen  into 
a  city  street,  the  falling  of  a  wire  raises  a  presumption  of  negligence  on 
the  part  of  the  defendant. 

2.  Same  —  What  Explanation  Pbesbnts  Question  fob  Jury.  —  Where  the 

defendant  offers  no  explanation  of  the  accident,  except  to  show  that  a 
storm  had  occurred  on  the  night  previous  to  the  morning  on  which  the 
accident  happened,  and  confines  its  testimony  to  showing  it  exercised 
eare  in  constructing,  maintaining,  and  inspecting  the  wire,  the  question 
whether  it  had  discharged  the  duty  incumbent  upon  it,  ia  for  the  jury 
to  determine,  and  they  may  properly  find  against  the  defendant  on  that 
issue. 

3.  Specific  Cause  of  Accident  Need  Not  Be  Shown.  —  In  such  a  case  the 

plaintiff  is  not  obliged  to  point  out  the  specific  cause  of  the  accident,  it 
is  sufficient  for  him  to  prove  facts  and  circumstances  from  which  the 
jury  may  fairly  infer  that  the  wire  was  either  defective  in  its  construc- 
tion or  was  negligently  operated. 

4.  Same  —  Contbibutobt    Negligence.  —  While    the    plaintiff    in   an    action 

brought  to  recover  damages  for  personal  injuries  is  bound  to  establish 
his  freedom  from  negligence  contributory  to  the  accident,  if  all  the  cir- 
cumstances under  which  the  injury  was  received  are  proved,  and  the 
evidence  excludes  fault  on  the  part  of  the  plaintiff  and  there  was  nothing 
in  the  conduct  of  the  plaintiff,  either  of  acts  or  of  neglects,  to  which  the 
injury  might  be  attributed  in  whole  or  in  part,  due  care  may  be  inferred 
from  the  absence  of  all  appearances  of  fault. 

Appeal  bv  the  defendant  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiflF  and  from  an  order  denying  the  de- 
fendant's motion  for  a  new  trial.     Affirmed. 


lajmiiea  from  Contaet  witH  Wires  in  Streets.  — See  note  to  Spires 
V.  Middlesex  d  Monmouth  Electrict  Light,  Heat  d  Power  Co,,  ante. 
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Before  Hibschbeeg,  P.  J.,  and  Babtlett,  Woodwabd,  Jenks, 
and  Hooker^  JJ. 

John  Notman  (Lewis  H.  Freedrruuh,  on  the  brief),  for  ap- 
pellant. 

Melville  J.  France  {Abram  H.  Dailey,  on  the  brief),  for  re- 
spondent. 

Opinion  by  Woodwabd,  J. : 

Conrad  Wolpers,  Jr.,  on  the  morning  of  the  22d  of  January, 
1903,  between  6 :35  and  7  o'clock,  was  driving  a  covered  butcher 
wagon  through  Jackson  avenue.  Long  Island  City.  When  he 
reached  a  point  about  opposite  the  courthouse  his  horse  fell  upon 
his  knees,  and,  upon  being  pulled  up  by  the  reins,  the  horse  re- 
fused to  respond.  Wolpers  jumped  out  of  the  wagon  over  the  for- 
ward wheel,  for  the  purpose  of  ascertaining  what  was  the  trouble 
with  his  horse,  when  he  came  in  contact  with  a  grounded  wire  of 
the  defendant,  receiving  a  shock  which  rendered  him  unconscious. 
When  found,  the  wire  lay  across  his  breast,  and  appeared  to  be 
held  in  one  of  the  hands  of  Wolpers,  and  witnesses  describe  it  as 
burning  when  it  was  removed  by  a  letter  carrier,  who  protected 
himself  by  using  a  newspaper  to  take  hold  of  the  wire.  There  is 
no  dispute  that  this  wire  belonged  to  the  defendant,  that  it  was 
one  of  the  wires  used  in  transmitting  an  electric  current  for  light 
and  power,  and  that  it  was  carrying  a  voltage  of  2,000  volts,  the 
lines  crossing  the  street  and  over  the  trolley  wires  of  one  of  the 
local  street  surface  railroads.  The  plaintiff  was  unable  to  tell 
anything  about  the  accident  farther  than  that  when  he  jumped 
out  of  the  wagon  his  foot  came  in  contact  with  this  wire,  that  he 
felt  it  tingle  like  needles  in  his  feet  and  all  over  him,  and  that  he 
then  became  imconscious.  There  were  no  eyewitnesses  of  the 
accident  at  the  moment  of  the  contact,  although  it  would  appear 
from  the  fact  that  only  the  right  hand  of  the  plaintiff  was  injured, 
and  this  only  as  to  two  or  three  fingers,  that  he  must  have  been 
discovered  almost  immediately  after  the  contact;  and  there  was 
no  room  to  doubt  the  cause  of  the  injury,  for  the  wire  was  in  his 
hand  when  discovered,  although  he  testifies  that  he  has  no  recol- 
lection of  seeing  the  wire  or  of  having  hold  of  it.  The  case  was 
submitted  to  the  jury,  resulting  in  a  verdict  for  $5,000,  and,  from 
the  judgment  entered,  appeal  comes  to  this  court. 
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The  defendant,  on  this  appeal,  apparently  concedes  that  the 
filling  of  the  wire  raises  a  presumption  of  negligence  on  its  part ; 
but  it  is  urged  that  this  was  fully  rebutted  by  the  testimony  in 
the  case  bearing  upon  the  question  of  the  defendant's  care  in  in- 
specting and  repairing  the  lines,  its  use  of  the  customary  mate- 
rials, and  the  general  system  commonly  used  for  like  purposes. 
It  is  true  that  the  case  does  present  evidence  from  which  the  jury 
might  have  drawn  the  inference  of  care  on  the  part  of  the  defend- 
ant in  the  construction  and  operation  of  its  lines,  but  whether  the 
degree  of  care  which  the  evidence  shows  to  have  been  exercised 
met  the  duty  of  the  defendant  toward  those  lawfully  using  the 
highway  was  peculiarly  a  question  of  fact  for  the  jury,  imder 
proper  instructions.  The  management  and  control  of  the  wire 
was  exclusively  in  the  defendant ;  the  accident  was  one  which  in 
the  ordinary  course  of  business  does  not  happen  if  reasonable 
care  is  used;  and  the  fact  that  the  wire  fell,  producing  the  in- 
juries for  which  the  plaintiff  complains,  under  the  facts  and 
circumstances  disclosed  by  the  evidence,  affords  sufficient  evidence 
that  the  accident  arose  from  want  of  care  on  the  defendant's  part. 
Oriffin  V.  Mamce,  166  N.  Y.  188,  194,  69  N.  E.  925,  52  L.  R.  A. 
922,  52  AnL  St.  Rep.  630,  and  authorities  there  cited. 

The  defendant  introduced  evidence  to  show  that  it  had  exer- 
cised some  care  in  the  construction  and  operation  of  its  line,  and 
there  was  some  more  or  less  negative  testimony  that  the  wire  was 
not  down  within  a  few  minutes  of  the  time  of  the  accident;  but 
this  testimony  need  not  have  been  very  convincing  to  a  jury,  for 
it  was  in  substance  that  the  witnesses  did  not  see  the  wire  down, 
which  might  be  entirely  true,  and  yet  the  wire  may  have  been 
down,  for  the  hour  was  early,  just  about  daylight,  and  an  electric 
light  wire  is  not  a  very  conspicuous  object.  On  the  other  hand, 
the  plaintiff  proved,  or  gave  evidence  tending  to  prove,  that  an 
elevator  in  a  hospital  near  at  hand,  and  which  was  served  by  the 
defendant,  would  not  nm  at  six  o'clock  that  morning,  and,  while 
it  was  not  shown  that  there  was  no  other  reason  for  its  failure  to 
act,  the  circumstance  was  one  which  might  properly  be  taken  into 
consideration.  If  the  fact  of  the  wire  falling,  under  the  circum- 
stances described,  constituted  a  prima  facie  case,  calling  upon 
the  defendant  for  an  explanation,  it  seems  clear  that  it  was  for 
the  jury  to  determine  whether  the  explanation  offered  was  such 
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called,  but  have  not  found  error  justifying  a  reversal  of  this  '^ 

judgment.  ^ 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  < 

costs.     All  concur.  j 


State  v.  Block.  , 

yew  Jersey  Supreme  Court  —  March  7,  1904,  l 

70  N.  J.  L.  398,  67  Atl.  391. 

Elicteio   Light   Mbtbb  —  Uniawful   Tampering  —  Eyidbncb.  —  Upon   the    ' 
trial  of  an  indictment  under  the  Act  of  March  22,  1899   (P.  L.,  p.  210,    3 
c  85),  which  charged  the  defendant  with  having  unlawfully  tampwed    j 
with  the  meter  of  an  electric  light  company  which  supplied  him  with 
electric  light,  thereby  preventing  the  meter  from  recording  or  measoring 
the  full  amount  of  the  current  supplied  to  him,  fixing  the  date  of  the     ' 
offense  September  3,  1902,  it  was  satisfactorily  proven  that  on  the  day     ; 
named  the  meter  was  found  to  have  been  tampered  with  by  removing  the 
seal  and  inserting  a  pin  between  the  disc  and  magnets,  so  that,  although 
the  current  was  passing  to  the  lights  which  were  burning,  the  diac  did     ' 
not  rotate  and  cause  the  current  to  be  recorded  or  measured,  as  it  wai 
its  office  to  do,  so  that  the  only  question  left  for  the  jury  was  as  to 
whether  the  defendant  had  been  connected  with  the  tampering  with  the 
meter.    The  defendant  offered  to  prove  by  the  books  of  the  company  the 
amounts  charged  to  him  during  the  years  1901,  1902,  and  1903,  with  the 
purpose  of  showing  the  absence  of  any  discrepancy  in  the  amount  charged 
for  the  month  during  which  the  tampering  occurred,  and  also  for  the 
purpose  of  affecting  the  credibility  of  a  witness  for  the  state.    The  offer 
was  overruled  by  the  trial  judge.     Held,  on  error,   that  the  evidenee 
offered,  if  relevant  at  all,  bore  so  remotely  upon  the  issues  involved,  that 
its  admission  or  rejection  was  within  the  discretion  of  the  trial  judge,  to 
that  its  rejection  was  no  ground  for  reversal. 
(Syllabus  by  the  Court.) 

Error  by  defendant  from  judgment  for  plaintiff.     Affirmed. 
Before  Oummere,  C.  J.,  and  Dixon,  Swayze,  and  Hendbb- 

80N,  JJ. 

J.  Emil  Walschied,  for  plaintiff  in  error. 
William  H,  Speer,  for  the  State. 

Opinion  by  Hendeickson,  J. : 

The  plaintiff  in  error  was  convicted  in  the  Hudson  Quarter 
Sessions  of  a  misdemeanor,  upon  an  indictment  based  upon  the 
statute  entitled  '^An  act  to  punish  persons  who  imlawfuUy  obtain 
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t^rrk  power.**  approred  March  22,  1899  (P.  L.  1899,  p.  210, 
c  "^l  1.  The  indietzDent  ckju^ed  the  defendant  below  with  having 
in  hif  p>55e55i«Mi  on  September  3,  1902,  at  the  town  of  Union,  in 
5i:-:  e^T'Tiniy.  a  certain  meter,  for  the  purpose  of  registering  and 
Kn-  riin^  the  amount  of  electric  current  then  and  there  supplied 
V.  lln  bj  ihe  United  Electric  Company  of  Xew  Jersey,  and  with 
silzzZj,  -mlawfally,  and  without  the  permission  and  authority  of 
si::  •!« -^ipany.  tampering  with  said  meter,  by  then  and  there  in- 
snr^  a  pin  berween  the  disc  and  magnets  thereof  in  such  manner 
Ui:  slid  zifter  did  not  record  or  measure  the  full  amount  of 
cLertnc  riurait  supplied  to  him,  he  being  then  and  there  a  cos- 
tBoer  of  said  compaaij.  The  defendant  has  bron^t  error,  under 
vkicii  he  now  dLalleiiges  the  ralidity  of  the  conviction. 

TIhe  trial  Jvdbe  <f*fef  ruled  deffndanrs  offer  to  show  by  the  eom- 
pBTs  hooks  iLe  amcr^zn:  of  ekctridty  coisumed  by  the  defesdani 
Jci3g  tise  yvan  1901.  1902.  and  1903.  to  datei  While  vue 
muxi  6txs  aoc  ^utv  tiie  purpoee  of  the  offer,  it  was  presncaaiSy 
Bide  to  ss*7w  wJneriaFT  thoe  was  any  falling  off  in  t£ie  yax^'ry 
ffgjrtgwd  •rxris^doe  period  eov^oed  br  the  aBe^Ed  taguueiiiaarwfA 


ik  soec^.  Ii  is  ^zraed  tha:  ^e  overruling  *d  tfr^t  erijeaot 
!?v^esB«&  «>»^.  "cn  ^e  gn^oxii  that  €Be  of  tbe  facs  Vm  »  zxrvr^ 
ns  ix:.  zj  T^aisf^a.  cf  Tse  ^rrryriag;  iLe  aeatr  <jf  »:<:  aiRaiFiat 
or  ?Kr.ri  lie  frZ  a=^:»m  cf  ejcccric  qu'CB^  »rjco*ft  ^^  Vti      Ix 

:f  axx  :^crarxjar  szutinr  rf 


aaiit  ajsp^  ^e  fKC  TJrag  wrai'n  ax  innr 


/T»      ■     '    ^'  -^ 


mill':'!!*  IT  sxac  Tc^a^t  "wrniit  iif^ur'na'*'  tuipi^ 


c  »  i^mr  TM  TQinrK  nut  aur 


Fv-i  ^ri5«ia?  TTHgiT:  in:  BiinueHliift,  I  -ainic  mrter  ii^  5imf  mi 


iw- 
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called,  but  have  not  found  error  justifying  a  reversal  of  this 
judgment 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 


State  v.  Block. 

yew  Jeney  Supreme  Court  —  Mareh  7,  1904, 

70  N.  J.  L.  398,  67  Atl.  39L 

Elicteio  Light  Mbtbb  —  Uniawful  Tampering  —  Etidencb.  —  Upon  the 
trial  of  an  indictment  under  the  Act  of  March  22,  1899  (P.  L.,  p.  210, 
c.  85),  which  charged  the  defendant  with  having  unlawfully  tampered 
with  the  meter  of  an  electric  light  company  which  supplied  him  with 
electric  light,  thereby  preventing  the  meter  from  recording  or  measuring 
the  full  amount  of  the  current  supplied  to  him,  fixing  the  date  of  the 
offense  September  3,  1902,  it  was  satisfactorily  proven  that  on  the  day 
named  the  meter  was  found  to  have  been  tampered  with  by  removing  the 
seal  and  inserting  a  pin  between  the  disc  and  magnets,  so  that,  although 
the  current  was  passing  to  the  lights  which  were  burning,  the  disc  did 
not  rotate  and  cause  the  current  to  be  recorded  or  measured,  as  it  was 
its  office  to  do,  so  that  the  only  question  left  for  the  jury  was  as  to 
whether  the  defendant  had  been  connected  with  the  tampering  with  the 
meter.  The  defendant  offered  to  prove  by  the  books  of  the  company  the 
amounts  charged  to  him  during  the  years  1901,  1902,  and  1903,  with  the 
purpose  of  showing  the  absence  of  any  discrepancy  in  the  amount  charged 
for  the  month  during  which  the  tampering  occurred,  and  also  for  the 
purpose  of  affecting  the  credibility  of  a  witness  for  the  state.  The  offer 
was  overruled  by  the  trial  judge.  Held,  on  error,  that  the  evidence 
offered,  if  relevant  at  all,  bore  so  remotely  upon  the  issues  involved,  that 
its  admission  or  rejection  was  within  the  discretion  of  the  trial  judge,  so 
that  its  rejection  was  no  ground  for  reversal. 
(Syllabus  by  the  Court.) 

Error  by  defendant  from  judgment  for  plaintiff.     Affirmed. 
Before  Gummeee,  C.  J.,  and  Dixon,  Swayze,  and  Hendbb- 

SON,  J  J. 

J.  Emil  Walschied,  for  plaintiff  in  error. 
William  H.  8 peer,  for  the  State. 

Opinion  by  Hendeickson,  J. : 

The  plaintiff  in  error  was  convicted  in  the  Hudson  Quarter 
Sessions  of  a  misdemeanor,  upon  an  indictment  based  upon  the 
statute  entitled  "An  act  to  punish  persons  who  unlawfully  obtain 
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electric  power,"  approved  March  22,  1899  (P.  L.  1899,  p.  210, 
c.  85).     The  indictment  charged  the  defendant  below  with  having 
in  his  possession  on  September  3,  1902,  at  the  town  of  Union,  in 
said  county,  a  certain  meter,  for  the  purpose  of  registering  and 
recording  the  amount  of  electric  current  then  and  there  supplied 
to  him  by  the  United  Electric  Company  of  New  Jersey,  and  with 
wilfully,  unlawfully,  and  without  the  permission  and  authority  of 
said  company,  tampering  with  said  meter,  by  then  and  there  in- 
serting a  pin  between  the  disc  and  magnets  thereof  in  such  manner 
that  said  meter  did  not  record  or  measure  the  full  amount  of 
electric  current  supplied  to  him,  he  being  then  and  there  a  cus- 
tomer of  said  company.     The  defendant  has  brought  error,  imder 
which  he  now  challenges  the  validity  of  the  conviction. 

The  trial  judge  overruled  defendant's  offer  to  show  by  the  com- 
pany's books  the  amount  of  electricity  consumed  by  the  defendant 
during  the  years  1901,  1902,  and  1903,  to  date.  While  the 
lecord  does  not  show  the  purpose  of  the  offer,  it  was  presumably 
made  to  show  whether  there  was  any  falling  off  in  the  quantity 
registered  during  the  period  covered  by  the  alleged  tampering  with 
the  meter.  It  is  urged  that  the  overruling  of  this  evidence  was 
reversible  error,  on  the  ground  that  one  of  the  facts  to  be  proved 
was  that,  by  reason  of  the  tampering,  the  meter  did  not  measure 
or  record  the  full  amount  of  electric  current  supplied  to  him.  In 
examining  this  question,  it  should  be  observed  that  the  charge 
was  not  the  unlawful  abstraction  of  any  particular  amount  of 
the  electric  current,  but  with  having  on  one  particular  day  (Sep- 
tember 3,  1902)  tampered,  etc.,  so  that  the  meter  did  not  record, 
etc.,  the  full  amount,  etc.,  and  also  the  fact  that  within  an  hour 
after  the  discovery  of  the  tampering,  the  wire  was  cut  by  the 
company's  agents,  stopping  the  defendant's  supply.  The  charge 
does  not  relate  to  such  criminal  conduct  before  or  after  the  alleged 
date.  The  absence  or  presence  of  any  decided  discrepancies  in  the 
amount  charged  to  the  defendant  during  the  several  years  named, 
or  during  the  months  of  said  years,  would  obviously  throw  little, 
if  any,  light  upon  the  charge  in  the  indictment,  and  hence  the 
evidence  offered  would  be  irrelevant,  as  being  too  remote  and  not 
properly  admissible.  But  granting  that  under  some  circumstances 
such  evidence  might  be  admissible,  I  think,  under  the  facts  and 
circumstances  proven,  the  evidence  offered  was  so  remote  from 
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the  issue  that  there  was  no  error  in  overruling  it.  Three  officers 
and  employees  of  the  company,  thoroughly  familiar  with  the 
working  of  the  meter  and  its  mechanism,  called  at  defendant's 
store  on  the  day  in  question  to  inspect  his  meter;  and  they  all 
testified  to  finding  that  the  seal  of  the  meter  had  been  tampered 
with,  and  that  a  black  pin  or  wire  was  inserted  between  the  disc 
and  magnets,  so  that  the  former  could  not  rotate  as  it  usually  did, 
and  as  was  necessary  in  order  to  measure  the  current  passing 
through,  and  that  while  there  the  lights  in  the  store  were  burning, 
and  the  current  was  passing  through,  but  the  disc  did  not  rotate, 
because  of  the  pin,  and  that  after  they  removed  the  pin  the  disc 
rotated  as  usual.  The  defendant  came  in  while  the  inspection 
was  going  on,  and  remained  ten  or  twelve  feet  away,  and  his  only 
remark  was,  "  I  know  nothing  about  this ;  "  and,  when  invited  to 
come  close  and  look  at  it,  he  failed  to  do  so.  There  was  no  attempt 
to  dispute  the  existence  of  these  conditions,  and  it  must  be  accepted 
as  a  properly  proven  fact  in  the  case  that  the  meter  had  been  tam- 
pered with  by  some  one,  and,  as  a  result,  it  did  not  on  the  date 
in  question  measure  or  record  the  full  amount  of  the  electric  cur- 
rent supplied  to  the  defendant  The  only  question  left  for  the 
jury  was  as  to  whether  the  defendant  was  the  person  who  had 
unlawfully  done  the  tampering  charged.  Obviously,  upon  this 
question,  the  accounts  offered  could  not,  under  the  circumstances, 
throw  any  light  Whether  they  became  admissible  in  answer  to 
some  evidence  that  was  produced  by  the  State  will  now  be  consid- 
ered. One  Middleton,  an  electrician,  testified  for  the  State  that 
on  August  17th  preceding  he  was  working  for  one  R.,  and  with 
him  was  fixing  a  sign  at  defendant's  place;  that,  when  this  was 
finished,  defendant  asked  R.  when  he  was  "going  to  fix  that;" 
that  R.  then  sent  witness  for  a  hat  pin;  that  witness  went  and 
bought  one,  and  gave  it  to  R. ;  that  R.  and  defendant  then  went 
over  to  the  electric  light  meter,  and  some  one  took  a  stepladder 
over,  and  defendant  was  standing  at  the  door,  and  then  R.  said: 
"  It  is  fixed  now.  Turn  on  the  light,"  which  was  done,  and  R. 
then  said,  pointing  to  the  1,000  dial,  "  See,  it  don't  move  now; '' 
that  defendant  stood  on  the  stepladder,  looked  at  it,  and  said, 
"  It  don't  move ;  "  that  R.  said,  "  I  will  show  you  how  to  fix  this. 
You  can  work  it  fifteen  days  and  burn  free,  and  the  next  fifteen 
days  you  can  let  your  bill  run ;  "  and  defendant  replied,  "All 
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right/'     It  may  be  said  that,  if  the  books  showed  that  the  charge 
for  August  was  up  to  the  other  months,  that  would  tend  to  affect 
the  credibility  of  the  testimony  of  Middleton,  who  was  contradicted 
by  the  defendant.     But  there  was  no  proof  that  the  pin  device 
was  continued  through  August,  nor  that  the  number  of  lights 
used  and  the  hours  of  use  in  August  were  the  same  as  they  had 
been  in  the  other  months  with  which  the  comparison  was  to  be 
made.     It  is  a  settled  rule  "  that  the  evidence  offered  must  corre- 
spond with  the  allegations,  and  be  confined  to  the  point  in  issue," 
and  that  under  it  "  all  evidence  of  collateral  facts,  or  those  which 
are  incapable  of  affording  any  reasonable  presumption  or  inference 
as  to  the  principal  fact  or  matter  in  dispute,  should  be  excluded." 
1  GreenL  Ev.  51,  52.     And  it  was  held  in  the  Court  of  Errors 
that  the  admission  or  rejection  of  evidence  of  this  character,  though 
bearing  remotely  on  the  issues  involved  or  upon  the  credibility  of 
witnesses,  is  within  the  discretion  of  the  judge,  and  its  admission 
or  rejection  is  no  ground  for  reversal  on  error.     Schenck  v.  Orifp^n, 
38  N.  J.  Law,  462.    Another  witness  testified  to  a  proposition  by 
defendant  to  him  in  the  latter  part  of  August  in  that  year  to  go 
to  New  York  with  him  to  fix  up  an  electric  meter  that  would  save 
electric  li^ts  from  burning;  that  Mr.  R.  had  taken  hold  of  it, 
and  that  he  wanted  witness  to  take  hold  of  it,  which  he  (witness) 
refused  to  do.     The  defendant  testified  to  having  no  knowledge 
of  any  tampering  with  the  meter,  and  entered  a  denial  of  having 
made  the  statements  attributed  to  him  by  the  witnesses  named. 
After  a  reading  of  the  whole  testimony  we  may  justly  adopt  the 
language  of  Mr.  Justice  Depue  in  Schenck  v.  Griffin,  supra,  and 
Bay,  "  If  the  proof  offered  had  any  weight  in  deciding  the  issue 
between  the  parties,  its  effect  would  be  so  slight  that  the  plaintiff 
in  error  cannot  be  said  to  be  injured  by  its  exclusion." 

There  were  assignments  of  error  upon  exceptions  taken  to  parts 
of  the  charge  wherein  the  judge  discussed,  to  some  extent,  the 
facts  and  their  relative  weight,  but  this  has  been  so  often  held  to 
be  within  the  province  of  the  judge  that  further  comment  is  un- 
necessary. There  was  also  an  exception  to  the  charge  of  the  court, 
in  leaving  it  to  the  jury  to  say  whether  if  the  defendant  did  the 
act  charged,  it  was  done  without  the  consent  of  the  company; 
defendant  contending  there  was  no  evidence  to  justify  such  an 
inference.  But  we  think  the  circumstances  proven  would  justify 
such  an  inference  by  the  jury. 
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Under  the  evideot  impression  that  the  eotire  record  was  brong 
up  in  this  case,  pursuant  to  sections  136  and  137  of  the  Crimin 
Procedure  Act  (P.  L.  18»8,  pp.  866-915),  the  defendant's  coum 
has  specified  several  causes  for  relief,  which  we  are  asked  to  co 
sider.  But  the  entire  record  is  not  certified  as  such  bj  the  tri 
judge,  nor  is  its  certification  required  hy  the  terms  of  the  wr 
This  is  the  established  practice.  Ryan  v.  State,  60  N.  J.  La 
552,  38  Atl.  672 ;  Staie  v.  ShtUts  (N.  J.  Sup.),  54  Ati.  235.  ^ 
are  not  permitted,  therefore,  to  notice  the  causes  for  relief  i 
covered  hj  exceptions  taken  at  the  trial. 

The  result  is  that  the  judgment  below  must  be  affirmed. 


COSOROTE    V.    KSNNBBEC    LlOHT    &    HeAT    Co. 

Maine  Bvpreme  Judicial  Court  —  Uarch  tl,  1904. 

98  Me.  473,  57  Atl.  8*1. 

NKGUOEHCB  —  BUBMINQ  OdT  OF  TraNBFOBUEB  —  EvmXNCE  —  CORTUBCI 
Neougbnce. —  I.  Negligence  on  the  part  of  the  plaintiff  that  is  tbe  pi 
mkte  cause  of  tbe  injury  will  preclude  an  action  to  recover  datnmget 
the  injury. 

2.  In  an  action  by  the  plaintiff,  a  night  engineer  in  the  service  of  the ' 
land  Manufacturing  Company,  to  recover  damages  againat  the  Keni 
Light  t  Heat  Company  for  injuriea  sustained  by  him  as  the  reaul 
bringing  his  right  hand  in  contact  with  an  electric  light  wire  in  thi 
room  of  the  Oakland  Manufacturing  Company,  it  appeared  that  the 
g<?rous  cooditian  of  tbe  electric  cnrd  waa  caused  by  the  tjr^nking  dov 
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3.  It  further  appeared  that,  two  hours  before  the  injury;  Higgins,  the 
daj  engineer,  informed  the  plaintiff  that  there  was  trouble  with  the  wires, 
and  that  he  had  received  a  shock  from  the  button  controlling  the  light, 
and  warned  him  not  to  touch  it;  but  the  plaintiff  contended  that  he  waa 
induced  by  the  assurances  of  the  defendant's  station  agent,  Berry,  and 
by  the  nature  of  Foreman  Soule's  telephone  communication,  to  believe 
that  the  danger  existing  when  Higgins  received  a  shock  from  the  button 
had  been  obviated,  and  that  at  the  time  of  the  accident  he  was  following 
the  instructions  of  Berry  to  "draw  the  light  in  where  it  belonged,  under 
the  apron  of  the  boilers." 

Held,  on  a  motion  to  set  aside  a  verdict  for  the  plaintiff,  that  Bis  tes- 
timony in  regard  to  the  time  and  substance  of  the  conversation  by  tele- 
phone with  Foreman  Soule  is  so  strongly  discredited  by  the  circumstances 
and  ita  own  inherent  improbability,  as  well  as  by  the  great  weight  of 
positive  evidence  against  it,  that  it  cannot  be  deemed  sufficient  to  sup- 
port a  finding  that  the  plaintiff  was  misled  or  induced  to  relax  any  pru- 
dence or  vigilance  respecting  the  electric  wires  in  the  fire  room  by  reason 
of  his  conversation  over  the  telephone  with  Foreman  Soule. 

4.  It  further  appeared  that  if  the  plaintiff  was  directed  by  Station  Agent 
Berry  to  "  tie  the  lamp  under  the  apron,  where  he  wanted  it,"  he  per 
formed  the  undertaking  with  due  regard  to  the  warnings  he  had  received. 
He  attached  a  string  to  the  electric  cord,  drew  the  lamp  into  the  desired 
position,  tied  the  other  end  of  the  string  around  the  pipe,  and  fully  com- 
pleted the  task  without  accident  or  injury  of  any  kind.  The  conclusion 
waa  therefore  deemed  irresistible  that  after  the  plaintiff  had  finished  his 
taak  of  tying  the  lamp  under  the  apron,  and  as  he  was  about  to  descend 
from  the  ladder,  he  unnecessarily  and  thoughtlessly  grasped  the  electric 
eord,  and  thereby  received  the  shock  and  injury  of  which  he  complains. 
It  was  accordingly 

Held,  that  a  want  of  due  care  on  the  part  of  the  plaintiff  himself  was 
the  proximate  cause  of  his  injury,  and  that  the  verdict  was  clearly 
erroneous. 

(Official.) 

Verdict  for  plaintiff.     Motion  for  new  trial.     Granted. 

This  waa  an  action  on  the  case  to  recover  damages  for  injuries  received  by 
the  plaintiff  on  the  18th  day  of  February,  1901,  by  reason  of  his  right  band 
being  burned  on  an  electric  wire  in  the  Oakland  Manufacturing  Company's 
shop,  but  supplied  with  electricity  from  the  defendant  company's  station,  and 
•ostaining  a  compound  fracture  of  the  collar  bone  as  he  fell  after  beiru^ 
bamed.  It  was  claimed  that  these  injuries  were  caused  through  the  negli- 
genoe  of  the  defendant  company. 

The  verdict  was  for  the  plaintiff  in  the  sum  of  $1,555. 

Before  Wiswell,  C.  J.,  and  Whitehouse,  Steoutt,  Savage, 
and  Powers,  JJ. 

Geo.  W.  Heselion,  for  plaintiff. 

Orville  D.  Baker,  for  defendant. 


64  Amebican  Electrical  Cases.  [vol.  9 

Opinion  by  Whitehouse,  J. : 

The  plaintiff)  a  night  engineer  in  the  service  of  the  Oakland 
Manufacturing  Company  of  Gardiner,  recovered  a  verdict  of 
$1,555  against  the  Kennebec  Light  &  Heat  Company  for  injuries 
sustained  by  him  as  the  result  of  bringing  his  right  hand  in  con- 
tact with  an  electric  light  wire  in  the  fire  room  of  the  Oakland 
Company.  The  case  comes  to  this  court  on  motion  to  set  aside 
the  verdict  as  against  the  evidence. 

It  is  not  in  controversy  that  the  electric  lights  for  the  engine 
house  of  the  Oakland  Company  were  furnished  by  the  defendant    ' 
company,  and  the  wires  hung  in  the  pumproom  and  the  firoroom 
substantially  as  required  by  the  agents  of  the  Oakland  Company.    • 
The  electric  cord  or  wire  in  the  fireroom,  in  connection  with  which    ' 
the  accident  occurred,  was  suspended  from  the  ceiling;  and,  when 
the  cord  was  plumb,  the  light  was  about  5^  feet  from  the  steam 
guages  in  front  of  the  boilers,  and  8  or  9  feet  from  the  floor. 
The  apron  or  smoke  flue  projected  about  4|  feet  over  the  front  of 
the  boilers.     For  the  purpose  of  bringing  the  light  nearer  the    '■ 
steam  gauges,  the  electric  cord  was  drawn  in  from  its  vertical 
line  and  "  triced  "  under  this  apron  by  the  use  of  twine,  and  it 
had  been  allowed  to  remain  in  that  situation  until  it  became 
detached  a  short  time  before  the  accident.     The  wires  for  these 
lights  came  in  over  the  boilers  from  the  defendant's  electric  light    i 
station,  a  few  rods  distant.     The  transformer,  which  reduced  the    * 
high   voltage  current,   and   transmitted  the  low  voltage  through    ? 
these  secondary  lighting  wires  to  the  incandescent  lamps,  was  also 
located  in  the  electric  station.  ;, 

In  the  afternoon  of  February  18,  1901,  the  plaintiff  came  at    j. 
the  usual  hour  of  5  o'clock  to  commence  his  work  as  night  engineer,    , 
relieving  Mr.  Iliggins,  tlie  day  engineer,  of  his  duties.     He  testi-   ^ 
fies  that  Higgins  then  said  to  him :     '^ '  Robert,  I  wouldn't  turn 
that  button  there  that  gives  us  the  light  in  the  boiler  room,  for    '. 
I  got  a  shock  off  of  it  there  to-day.     It  went  right  up  my  arm,    ^^ 
and  most  knocked  me  down  on  the  floor.'     Says  he,  '  I  wouldn't    . 
touch  that  button  to  turn  the  light  on  or  off.'  "     He  further  states 
that  Higgins  told  him  to  inform  Berry,  the  defendant's  agent  in    ^. 
charge  of  the  electric  station,  that  his  transformer  was  burning 
out,  and  that  thereupon  he  and  Higgins  went  over  to  the  station,    , 
and  he  saw  the  transformer  smoking.     A  few  minutes  later,  about 
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quarter  past  five,  the  plaintiff  says  he  telephoned  Mr.  Soulc,  the 
defendant's  forman  in  Gardiner,  that  Higgins  asked  him  to  tell 
Soule  that  his  transformer  was  burning  out,  and  that  Soule  re- 
plied, "All  right."  About  5.30  or  5.40  p.  m.  he  says  he  went 
over  to  the  electric  station  again,  and  told  Berry  that  his  trans- 
former was  burning  out,  that  it  was  smoking  on  the  wall  then, 
and  that  the  lights  were  "  acting  bad ; "  that  Berry  replied  that 
he  would  come  in  and  see  to  them  after  he  got  his  machines  going; 
that  about  an  hour  later  Berry  came  into  the  boiler  room,  with 
rubber  gloves  on  his  hands  and  rubber  shoes  on,  and  went  up  on 
top  of  the  boilers,  examined  the  wires,  cut  off  a  wire  used  by  the 
bricklayers,  but  not  then  in  use,  and  said  to  him :  '^  Your  lights 
will  go  all  right  now.  ♦  ♦  ♦  I  will  go  out  and  turn  the  current 
on  —  the  lights  on  —  and  you  draw  that  light  in  there  where  it 
belongs,"  and  the  plaintiff  said,  "All  right,"  he  would.  The 
plaintiff  then  explains  the  accident  as  follows :  "  I  immediately 
got  the  ladder  —  put  it  up  to  the  boiler  front.  While  I  was  in 
the  act  of  going  up  the  ladder,  the  lights  came  on.  The  boy  was 
at  the  foot  of  the  ladder  with  the  lantern.  I  was  in  the  act  of 
tying  the  string  around  the  wire  of  the  lamp,  when  my  right  hand 
came  in  contact  with  the  wire,  and  I  got  a  shock.  It  made  me 
jump,  and  this  hand  came  against  the  boiler  front,  which  formed 
a  complete  circuit  through  my  body."  The  hand  was  so  burned 
that  it  was  necessary  to  amputate  one  of  the  fingers,  and  by  falling 
from  the  ladder  the  plaintiff  sustained  a  fracture  of  the  collar 

bone. 

Mr.  Higgins,  called  as  a  witness  for  the  plaintiff,  states  that, 
when  he  told  the  plaintiff  that  he  received  a  shock  from  the  button 
that  afternoon,  he  added,  "  If  you  don't  believe  it,  you  try  it;  " 
and  the  language  of  the  plaintiff's  reply  was,  "  To  hell  with  it! 
I  won't  touch  it.  I  don't  like  the  stuff."  In  answer  to  the  special 
inquiry,  "  AVhat  did  you  say  to  him  in  the  way  of  advice  as  to 
handling  or  not  handling  the  wires  ?  "  Higgins  testifies :  "  I  told 
him  I  wouldn't  touch  it,  if  I  was  him ;  gave  him  advice  — 
that's  all." 

The  plaintiff's  son,  Ralph  C.  Cosgrove,  16  years  of  age,  who 
stood  at  the  foot  of  the  ladder  at  the  time  of  the  accident,  gives 
a  version  of  it  materially  different  from  that  of  the  plaintiff  him- 
self.    He  states  that  his  father  waited  on  the  ladder  until  the 
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electric  light  was  turned  on  by  Mr.  Berry;  that  he  tied  one  end 
of  the  string  around  the  electric  cord,  drew  the  light  in  under  the 
apron,  and  tied  the  other  end  of  the  string  around  a  pipe  in  front 
of  the  boiler  to  hold  the  light  where  he  wanted  it ;  that,  in  doing 
this,  he  did  not  take  hold  of  the  electric  cord  with  his  hands  at 
all ;  that,  the  next  thing  he  saw,  his  father  was  hung  on  the  wire, 
with  one  hand  against  the  face  of  the  boiler,  and  the  other  on 
the  wine  about  a  foot  above  the  lamp. 

The  reasonable  inference  from  this  testimony  that  the  plaintiff 
thoughtlessly  and  carelessly  took  hold  of  the  electric  cord  with 
his  hand,  after  he  had  completed  the  act  of  tying  it  under  the 
apron,  appears  to  be  confirmed  to  some  extent  by  the  testimony 
of  Dr.  Giddings,  also  a  witness  for  the  plaintiff,  who  states  that 
the  tissues  were  burned  and  scarred  on  the  inside  of  the  thumb  and 
across  the  palm  of  the  hand. 

It  satisfactorily  appears  from  all  the  evidence,  including  the 
subsequent  investigations,  that  the  dangerous  condition  of  the  elec- 
tric cord  in  the  fireroom  was  caused  by  the  breaking  down  of  the 
insulation  that  separates  the  primary  and  secondary  wires  in  the 
transformer  at  the  defendant's  electric  station,  whereby  the  entire 
voltage  of  the  primary  current  was  enabled  to  pass  into  the  sec- 
ondary wire  which  supplied  the  lights  in  the  fireroom.  It  is  not 
in  controversy,  however,  that  this  transformer  was  purchased  from 
a  reputable  concern,  that  it  was  of  a  standard  pattern  and  approved 
design,  and  that  it  had  not  previously  shown  any  indications  of 
breaking  down.  It  is  not  seriously  contended,  therefore,  on  tlie 
part  of  the  plaintiff,  that  any  negligence  or  breach  of  duty  on  the 
part  of  the  defendant  company  is  established  by  the  mere  fact  of 
the  burning  out  of  this  transformer.  But  the  plaintiff  insists 
that,  notwithstanding  the  warning  and  advice  given  him  by  Ilig- 
gins  at  5  o'clock  that  afternoon,  he  was  induced  by  the  assurance 
of  Berry,  after  the  investigation  made  with  the  rubber  gloves,  and 
by  the  nature  of  Soule's  telephone  message,  to  believe  that  the  dan- 
ger existing  at  the  time  Higgins  received  a  shock  from  the  button 
had  been  obviated  ;  that  at  the  time  of  the  accident  he  was  following 
the  instructions  of  Berry  to  "  draw  the  light  in  where  it  belonged," 
under  the  apron  of  the  boilers;  and  that  he  was  in  the  exercise 
of  reasonable  care  in  so  doing  when  the  accident  happened. 

But  without  deciding  whether  the  testimony  introduced  by  the 
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jjlaintiflF  himself,  in  connection  with  the  testimony  of  his  son 
R^lph  C.  Cosgrove,  authorized  the  jury  to  find  that  the  injury 
WIS  sustained  by  the  plaintiff  while  following  the  alleged  instruc- 
tions of  Berry  to  "  tie  the  cord  under  where  it  belonged,"  it  is 
proper  to  consider  whether,  upon  all  the  evidence  in  the  case,  the 
yiTj  were  warranted  in  finding  that  the  plaintiff's  account  of  his 
injury  was  a  credible  and  reliable  one,  for  the  defendant  earnestly 
contends  that  the  plaintiff^s  version  is  distorted  and  erroneous  in 
i^rd  to  the  meet  material  facts  and  circumstances  connected 
with  the  accident. 

With  r^rard  to  the  telephone  message  sent  by  the  plaintiff  to 
Mr.  Soule,  the  defendant's  foreman,  it  is  conceded  that  the  plain- 
riff  telephoned  to  him  but  once  that  evening;  and  Soule  testifies 
that  he  distinctly  remembers  that  it  was  not  at  a  quarter  past  6 
o'clock,  as  claimed  by  the  plaintiff,  but  after  supper,  betwen  7  and 
r.lO  p.  M.  In  this  he  is  corroborated  by  Mrs.  Morrison,  his  wife's 
mother,  who  was  visiting  at  his  house  at  the  tima  She  states  that 
nipper  was  finished  before  the  telephone  call  came.  Soule  states 
tliat  the  plaintiff  telephoned  him  that  there  was  "  some  trouble 
vith  the  wires  in  the  fireroom ;  "  he  didn't  know  the  nature  of  it, 
but  he  was  "  getting  a  shock  off  of  the  button."  Soule  says  he 
replied,  "  Be  careful,  Robert,  and  I  will  come  right  down."  Mrs. 
Morrison  says  she  "  heard  them  talking  about  there  being  trouble, 
and  heard  Mr.  Soule  say  at  the  close,  *  Be  careful.  Bob.'  "  She 
distinctly  recalled  that  part  of  the  conversation,  because  she 
kanie<l  from  Mr.  Soule  the  same  evening  that  Mr.  Cosgrove  had 
been  hurt.  Thereupon  Mr.  Soule  says  he  put  on  his  coat  and 
started  for  the  station,  going  by  the  way  of  the  post  office,  but 
lefore  arriving  at  the  station  he  learned  of  the  plaintiff's  injury. 
The  plaintiff's  story,  in  its  most  essential  particulars,  is  also 
emphatically  contradicted  by  Mr.  Berry,  the  defendant's  station 
agent.  His  testimony  corroborates  Mr.  Soule  and  Mrs.  Morrison 
as  to  the  time  when  the  plaintiff  telephoned  to  Soule,  and  shows 
that  he,  and  not  Higgins,  directed  the  message  to  be  sent.  He 
states  that  he  didn't  see  any  smoke  issuing  from  the  transformer, 
and  was  unable  to  discover  by  his  examination  in  the  fireroom 
that  the  wire  was  grounded  at  any  point;  that,  after  turning  on 
tr  e  ^nrrent  again,  the  Vight  seemed  to  be  shining  fairly  well,  hut 
2:  V  ^zi/t^  as  br^htfy  as  usual;  that  be  went  up  on  the  ladder  iim- 
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self  and  tied  the  string  around  the  electric  cord,  and  that  the  plain- 
tiff only  took  hold  of  the  string  and  drew  the  cord  under  the  apron^ 
tying  that  end  of  the  string  around  the  pipe ;  that  when  the  plain- 
tiff drew  the  wire  against  the  apron  a  spark  was  emitted,  and  he 
told  the  plaintiff  not  to  touch  it  —  to  keep  away  from  it  and 
telephone  Mr.  Soule  —  and  that  when  he  came  back  again  the 
plaintiff  told  him  Soule  was  coming  down;  that  the  plaintiff  in 
the  meantime  had  tied  the  lamp  over  nearer  the  gauge,  and  was 
then  holding  the  lamp  with  one  hand,  and  wiping  it  with  the  other; 
and  that  he  then  told  the  plaintiff  a  second  time  not  to  touch  the 
wire,  and  that,  "  if  he  took  hold  of  it,  he  would  never  let  go." 
A  few  minutes  later  he  learned  from  Ralph  that  the  plaintiff 
had  received  "  an  awful  shock,"  and  then  reminded  the  boy  that 
he  heard  him  warn  his  father  to  let  the  wire  alone. 

With  reference  to  the  testimony  of  Berry,  Iliggins  makes  the 
important  statement  that  seven  or  eight  months  before  this  suit 
was  brought,  and  before  there  was  any  claim  for  damages  on 
the  part  of  the  plaintiff,  or  any  discussion  in  regard  to  the  ques- 
tion of  liability.  Berry  stated  to  him  all  the  facts  and  circum- 
stances connected  with  the  accident  in  precise  accordance  with  the 
version  given  by  him  in  his  testimony  before  the  court  Higgins 
makes  the  further  significant  statement  that  when  the  plaintiff 
gave  him  an  account  of  the  accident,  soon  after  it  occurred,  he 
did  not  then  claim  that  he  received  the  injury  in  consequence  of 
following  Berry's  directions  to  tie  the  lamp  in  under  the  apron, 
or  that  Berry  was  in  any  other  way  responsible  for  the  accident. 

The  plaintiff  admits  that  Higgins  told  him  to  give  notice  to 
Berry,  and  not  Soule,  of  the  trouble  with  the  electric  lights. 
Berry  made  an  effort  to  discover  and  remedy  the  diflSculty,  but, 
when  he  saw  tlie  electric  spark  flash  from  the  contact  of  the  wire 
with  the  apron  of  the  boiler,  ho  evidently  did  not  consider  the 
result  of  his  effort  entirely  satisfactory.  TTe  accordingly  decided 
to  have  notice  sent  to  the  foreman,  Mr.  Soule,  and  requested  the 
plaintiff  to  give  the  notice  by  telephone.  This  seems  reasonable 
and  probable,  and  is  in  entire  harmony  with  the  order  of  events 
stated  by  Berry  and  Soule. 

Again,  when  Soule  was  informed  by  the  plaintiff,  through  the 
telephone,  that  his  "  transformer  was  burning  out,"  it  does  not 
seem  reasonable  or  credible  that  Soule's  only  reply  was,   "All 
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rifiii."  He  knew  what  the  burning  out  of  a  transformer  indi- 
cated, and  it  ia  highly  reasonable  and  probable  that  he  would  give 
some  direction  or  some  assurance  of  his  personal  attention  to  the 
matter.  He  says  he  did,  and  it  is  not  disputed  that  he  did  in 
fict  immediatelj  start  for  the  station.  But  assuming  that  tho 
reply  WIS  ""All  right/'  and  nothing  more,  it  is  still  inconceivable 
that  the  pLiiDtiff,  with  the  general  knowledge  which  he  undoubt- 
€dlT  bd,  that  the  "  burning  out ''  of  a  transformer,  with  a  shock 
from  an  electric  button,  must  indicate  a  dangerous  condition  of 
lie  wires,  could  possibly  have  understood  the  words  "All  right  '* 
io  sipif J  anything  more  than  that  the  message  was  understood, 
uwi  the  matter  would  receive  attention. 

The  testimonj  of  the   plaintiflF  in  regard  to  the  time  and  sub- 
^eeof  the  conversation  by  telephone  with  Mr.  Soule  is  thus  so 
stroDglr  discredited   by    the    circumstances  and  its  own  inherent 
improbability,  as  well  as  by  the  great  weight  of  positive  evidence 
igainst  it,  that  it  cannot  be  deemed  sufficient  to  support  a  finding 
tint  the  plaintiflF  Tvas  naisled    or  induced  to  relax  any  prudence 
orrigilance  respecting  the  electric  wires  in  the  fireroom  by  reason 
of  his  conversation  'with   Mr.    Soule.     Even  if  he  did  not  under- 
stind  that  he  was  expressly  cautioned  by  Soule  to  be  "  careful," 
the  plaintiff  had  already  been  sufficiently  admonished  by  Iliggins, 
SQd  by  his  own  observation   of  the  transformer,  to  impress  upon 
tim  the  necessity  of  exercising  care  and  caution  in  handling  the 
lamp  and  the  electric    cord.      He  admits  that  lie  was  promptly 
informed  when  he   came   on   duty  that  afternoon  that  there  was 
trouble  with  the  wires,    and   that  Higgins  had  received  a  shock 
from  the  button  controlling  the  light  so  severe  that  it  "  nearly 
hocked  him  down ;  "    and  his  profanely  emphatic  reply,  to  the 
effect  that  he  didn't  like  the  stuff,  and  wouldn't  touch  it,  shows 
that  he  appreciated    the   warning  and   realized   the  danger.     He 
was  a  competent  engineer,  of  good  general  intelligence,  and  had 
had  several  years  of  practical  observation  and  experience  in  tho 
use  of  electricity  in  that  room.     He  must  have  understood  that 
the  warning  of  Higgins  was  intended  to  include  the  wire  as  well 
as  the  button,  for,   if  the  button  was  dangerous,   the  wire  was 
obviously  more  so.     He  saw  that  Berry  wore  rubber  gloves  when 
he  made  his  examination  of  the  wires,  and,  according  to  the  testi- 
mony of  Berry,  was  repeatedly  and  impressively  warned  by  him 
not  to  take  hold  of  the  wires. 
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Assuming,  then,  that  the  plaintiff,  as  he  claims,  was  told  by 
Berry  to  tie  the  lamp  under  the  apron  where  he  wanted  it,  it 
would  seem  that  he  performed  the  undertaking  with  due  regard 
to  the  warnings  he  had  received,  for  it  clearly  and  distinctly  ap- 
pears from  the  testimony  of  the  son  that  the  plaintiff  tied  the 
string  around  the  electric  cord,  drew  it  into  the  desired  position, 
tied  the  other  end  of  the  string  around  the  pipe,  and  fully  com- 
pleted the  task  without  injury  or  accident  of  any  kind.  It  was 
not  until  all  this  had  been  done  that  he  looked  up  and  saw  that 
his  father  had  hold  of  the  wire  with  one  hand,  and  the  other  hand 
against  the  boiler.  The  conclusion  is  therefore  irresistible  that, 
for  some  unexplained  reason,  after  the  plaintiff  had  finished  his 
task,  and  as  he  was  about  to  descend  from  the  ladder,  he  unneces- 
sarily and  thoughtlessly  or  recklessly  grasped  the  electric  cord 
and  thereby  received  the  shock  and  the  injury  of  which  he 
complains. 

It  is  accordingly  the  opinion  of  the  court  that  a  want  of  due 
care  on  the  part  of  the  plaintiff  himself  was  the  proximate  cause 
of  the  accident,  and  that  the  verdict  is  clearly  erroneous. 

Motion  sustained.     Verdict  set  aside.     New  trial  granted. 


Walters  v.  Syracuse  Rapid  Transit  Railway  CoMPAinr. 

New  York  Court  of  Appeals  —  March  14,  1904, 

178  N.  Y.  50,  70  N.  E.  98. 

Injtjby  from  Falijno  or  Live  Wibe  on  Person  Riding  Bicycle  —  Evi- 
dence—  Credibujtt  of  Witnesses.  —  A  nonsuit  granted  in  an  actioa 
to  recover  for  injuries  alleged  to  have  been  sustained  by  the  falling  of  a 
live  wire  on  plaintiff  while  he  was  riding  a  bicycle,  cannot  be  upheld 
upon  the  ground  that  the  facts  testified  to  by  plaintiff  and  his  witnesses 
were  utterly  incredible  and  in  fact  scientific  and  physical  impossibilities, 
unless  it  can  be  shown  that  such  testimony  was  absolutely  false. 

Appeal  from  a  judgment  of  the  Appellate  Division  in  the 
Fourth  Judicial  Department  affirming  a  judgment  in  favor  of  the 
defendant  entered  upon  dismissal  of  the  complaint  by  the  court 
at  the  Trial  Term.     Reversed. 

John  H.  McCrahon,  for  appellant. 

Charles  E.  Spencer,  for  respondent 
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Opinion  by  O'Bblen,  J. : 

The  plaintiff  sought  to  recover  damages  for  a  personal  injury 
tliat  he  claimed  to  have  sustained  in  consequence  of  the  falling 
upon  him  of  a  guy  or  stay  wire,  being  a  part  of  the  defendant's 
overhead  troUej  system  for  operating  its  railroad.  One  end  of 
the  wire,  which  was  about  120  feet  long,  was  attached  to  the  top 
of  a  pole,  and  the  other  end  was  attached  to  the  main  trolley  wire. 
There  is  no  dispute  about  the  fact  that  this  wire  broke  near  the 
point  where  it  was  connected  with  the  trolley,  and  at  least  100 
f«t  of  it  fell  into  the  street  below,  a  distance  of  about  22  feet 
The  plaintiff  testified  that  he  was  at  that  moment  riding  on  a 
hi<Tcle  through  the  street,  underneath  the  wire,  and  that  it  fell 
upon  him,  coiled  around  his  body,  and  communicated  what  he 
called  a  shock  of  electricity  to  him,  which  affected  his  heart  and 
nervous  system.  The  plaintiff's  testimony  was  in  many  respects 
corroborated  by  other  witnesses.  The  proof  tended  to  show  that 
tie  plaintiff  was  subjected  to  considerable  physical  suffering  in 
wnsequence  of  the  accident,  but  whether  the  injuries  claimed  to 
have  been  sustained  were  temporary  or  permanent  does  not  appear 
from  the  proofs. 

At  the  close  of  all  of  the  testimony  the  learned  trial  judge 
granted  a  motion  made  by  the  defendant's  counsel  for  a  nonsuit, 
and  to  this  ruling  the  plaintiff's  counsel  excepted.  He  also  asked 
that  the  whole  case  made  out  by  the  evidence  be  submitted  to  the 
jury,  which  request  was  refused  and  an  exception  was  taken. 
The  ease  therefore  presents  the  familiar  question  whether  the 
plaintiff  produced  at  the  trial  any  evidence  which  he  was  entitled 
to  have  weighed  and  considered  by  the  jury.  There  can,  I  think, 
be  no  doubt  that  the  plaintiff's  testimony,  if  believed,  or,  rather, 
if  at  all  credible,  tended  to  establish  the  cause  of  action  stated 
in  the  complaint.  The  plaintiff  has  been  nonsuited,  and  the  judg- 
ment of  nonsuit  has  been  affirmed  at  the  Appellate  Division,  on 
the  sole  ground  that  the  facts  to  which  he  and  his  witnesses  testified 
at  the  trial  were  uterly  incredible,  and  in  fact  scientifically  and 
physically  impossible.  It  is  upon  that  ground  that  the  learned 
counsel  for  the  defendant  attempts  to  sustain  the  judgment  in 
this  court.  The  fact  that  the  overhead  wire  attached  to  the 
defendant's  trolley  system  fell  at  the  time  and  place  claimed,  and 
came  in  cojyfset,  at  least  to  some  extent,  with  the  plaint ifP a  person, 
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was  clearly  established ;  but  it  was  said  that  a  stay  or  guy  wire^ 
one  end  of  which  was  detached  from  the  trolley,  and  the  other 
end  attached  to  a  pole,  could  not  possibly  have  communicated  a 
current  of  electricity  to  the  plaintiff's  body.  We  are  not  able  to 
understand  how  such  an  occurrence  could  have  happened,  but  this 
court  is  not  the  judge  of  the  credibility  of  testimony.  We  have 
frequently  had  occasion,  in  cases  of  accidents  upon  electric  rail- 
ways, to  try  and  fathom  some  of  the  unaccountable  freaks  of  elee- 
tricity.  We  know  that  there  are  many  things  concerning  its 
action  that  are  imperfectly  understood;  What  it  does  or  may  do 
under  a  given  state  of  circumstances  is  perhaps  not  yet  accurately 
known.  It  may  be  that  the  plaintiff's  claim  that  he  felt  a  shock 
of  electricity  when  the  wire  coiled  around  his  body  was  purely 
imaginary;  but,  if  he  tells  the  truth  as  to  what  followed,  and 
the  effect  which  the  accident  had  upon  him,  there  can  be  no  doubt 
that  in  some  way  and  from  some  cause  he  sustained  bodily  inju- 
ries. What  the  extent  of  these  injuries  was,  and  whether  they 
were  real,  or  in  some  degree  feigned,  was  a  question  for  the  jury. 
If  the  plaintiff's  testimony  as  to  the  circumstances  attending  the 
injury  is  incredible  and  impossible,  it  is  as  easy  to  expose  the 
falsity  and  to  demonstrate  the  truth  before  the  jury  as  it  is  before 
the  court. 

All  we  mean  to  say  is  that  the  credibility  and  the  weight  to  be 
given  to  the  plaintiff's  testimony  should  have  been  determined  by 
the  jury.  It  is  not  a  very  unusual  thing  for  this  court  to  feel 
constrained  to  affirm  judgments  in  such  cases  where  large  recov- 
eries have  been  had  upon  testimony  quite  as  incredible  as  that 
of  the  plaintiff  in  this  case.  Moreover,  it  frequently  happens  thai 
cases  appear  and  reappear  in  this  court,  after  three  or  four  trials, 
where  the  plaintiff  on  every  trial  has  changed  his  testimony  in 
order  to  meet  the  varying  fortunes  of  the  case  upon  appeal.  It 
often  happens  that  his  testimony  upon  the  second  trial  is  directly 
contrary  to  his  testimony  on  the  first  trial,  and,  when  it  is 
apparent  that  it  was  done  to  meet  the  decision  on  appeal,  the 
temptation  to  hold  that  the  second  story  was  false  is  almost 
irresistible.  Yet  in  just  such  cases  this  court  has  held  that  the 
changes  and  contradictions  in  the  plaintiff's  testimony,  the  motives 
for  the  same,  and  the  truth  of  the  last  version,  is  a  matter  for  the 
eonsideration  of  the  jury.     Williams  v.  Del.,  L.  £  W.  R.  Co.,  155 
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X.  T.  15S,  49  X.  E.  672.  If  this  court  is  to  be  consistent  with 
the  position  taken  in  that  case,  and  in  many  other  cases  of  like 
chmcter,  we  cannot  hold,  as  matter  of  law,  that  there  was  no 
proof  in  this  case  to  sustain  the  plaintiffs  cause  of  action.  It 
often  happens  that  science  and  common  knowledge  may  be  invoked 
far  the  purposes  of  demonstrating  that  a  particular  statement  in 
regird  to  some  particular  accident  must  be  absolutely  false.  In 
such  cases  the  question  is  for  the  court.  But  in  cases  of  doubt 
we  think  it  is  wiser  and  better  to  remit  such  controversies  to  the 
proper  tribunal  for  settling  facts  and  ascertaining  where  the  truth 
lies,  rather  than  assume  the  power  to  determine  the  facts  ourselves. 
This  is  an  old  rule,  and,  while  like  all  other  rules,  it  may  work 
hirdship  or  injustice  in  a  particular  case,  it  is  wiser  to  adhere 
to  it  McDonald  v.  Metr.  St  Ry.  Co.,  167  N.  Y.  66,  60  N.  E. 
252;  Place  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  167  N.  Y.  345,  60  N.  E. 
632;  Hoifman  House  v.  Foote,  172  N.  Y.  350,  65  N.  E.  169. 

The  judgment  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event 

Babtlett,  Haight,  Vann,  Cui-usn  and  Webnek,  JJ.,  concur. 
PisEEfi,  C.  J.,  absent 

Judgment  reversed,  etc 


Daltby  et  ai-  v.  Media  Electric  Light,  Heat  &  Poweb  Co. 

Pennsylvania  Supreme  Court  —  March  14,  1904. 

208  Pa.  403,  57  Atl.  833. 

I.  Eucmc  Light  Compaitt  —  Degree  or  Cabe.  —  An  electric  light  company 
is  bound  to  uae  the  very  highest  degree  of  care  practicable  to  avoid  injury 
to  every  one  who  may  be  lawfully  in  proximity  to  its  wires,  and  liable 
to  come,  accidentally  or  otherwise,  in  contact  with  them. 

Dccwc  of  Care  Required  of  Eleetrie  Idsl&t  Company.  ^  See  note  to 
Brookt  r.  Consolidated  Gas  Co.  of  yeic  Jersey,  ante. 
Trespassers  —  IXTlien    May    ReeoTer    for    Injuries    from    Eleetrie 

8keck.«-The  following  cases  in  this  volume  hold  that  a  trespasser  may 
recover:  Lynchburg  Telephone  Co.  v.  Bokker.  post;  Commonwealth  Electric 
Co.  r.  Melrille.  post.  Contra,  Graves  v.  Washington  Water  Power  Co.,  post; 
Mayfield  Water  d  Light  Co.  v.  Webb*s  AdmW.  post ;  Stark  v.  Muskegon  Trac- 
titm  d  Lighting  Co.,  post. 

Dmty  of  Eleetrie  I<isl&t  Company  to  Trespassers.  —  See  Mangan  et  al. 
t.  Hudson  Riv.  Telephone  Co.  et  ah,  pos//  BumeU  v.  Ft.  Worth  L.  d  P.  Co.y 
li:  S.   \\\   27JI. 
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2.  Same  —  Ownebsiup  of  Wire  Causinq  Injubt.  —  Electric  companieB  miist  '^ 

use  care  not  only  to  keep  their  own  wires  in  proper  condition  and  repair,  ^' 
but  also  to  prevent  their  coming  in  contact  with  other  wires  whielit  bj  )* 
becoming  charged  with  and  transmitting  the  electric  current,  may  cnum 
injury.  iJ 

3.  Injury  to  Trespasser.  —  Where  an  electric  light  company  had  eat  off  'm 

connection  with  a  house,  as  ordered  by  the  tenant,  but  had  left  a  live  wirt  -j; 
running  from  the  street  to  the  house,  and  this  wire  hung  from  a  poW  in 
within  a  few  feet  of  the  ground,  the  company  is  liable  for  injuries  re-  n 
ceived  by  a  child  coming  in  contact  with  such  wire,  although  the  eUld  .« 
be  a  trespasser  upon  the  premises  at  the  time  of  the  accident. 


:> 


'1 


Appeal  by  defendant  from  judgment  for  plaintiff.    AfjUrmed,        - 
Points  presented  by  defendant:  *. 

**  (7)    If  James  Daltry,  in  the  exercise  of  that  discretion  which  is  reaeoB*  nj 
ably  expected  from  a  boy  of  his  age,  size,  maturity,  and  capacity,  shoiild 
have  known  that  if  he  came  in  contact  with  this  wire  he  would  be  hurt,  then 
he  cannot  recover,  and  the  verdict  must  be  for  the  defendant.    Answer.    In  ? 
answer  to  this  point,  we  say  if  you  find  the  boy  had  sufficient  intelligenee,  -^ 
capacity,  and  understanding  to  know  that  if  he  came  in  contact  with  the 
wire  he  would  be  hurt,  and  did  purposely,  carelessly,  or  negligently  toneh 
it,  this  point  is  affirmed.  ^ 

**  (8)  If  James  Daltry  played  with  this  wire  when  an  ordinarily  careful  .-i 
and  prudent  boy  of  the  same  age,  capacity,  and  intelligence  would  have  stayed  ^ 
away  from  it,  then  there  can  be  no  recovery  in  either  case.  Answer.  This 
point  is  affirmed,  if  you  shall  find  that  James  had  sufficient  intelligene^  ^ 
capacity,  and  understanding  to  know  he  would  be  hurt  if  he  touched  the  "* 
wire." 

**  (10)    If  James  Daltry  was  trespassing  on  the  private  property  of  George 
E.  Darlington,  Esq.,  at  the  time  he  received  the  electric  shock,  which  caused    ^ 
his  injury,  he  was  at  a  place  where  he  had  no  right  to  be,  and  at  a  plaee    - 
where  the  defendant  owed  him  no  duty,  and  cannot  recover,  and  the  Terdiet     . 
in  each  case  must  be  for  the  defendant.    Answer.    We  say,  if  you  find  that 
James  was  a  trespasser,  and  was  where  he  had  no  right  to  be,  and  at  a  plaee 
where  the  defendant  owed  him  no  duty,  then  this  point  is  affirmed.  l 

"  (11)    If  James  Daltry  was  injured  while  playing  on  the  lawn  of  Qeorge    > 
E.  Darlington,  Esq.,  he  was  a  trespasser  there.     The  defendant  owed  him  no 
duty,  and  the  verdict  in  each  case  must  be  for  the  defendant.    Answer.    That 
in  refused.  '*■ 

"  (12)    Under  all  the  circumstances  of  the  case,  the  defendant  owed  the    .; 
plaintiff  no  duty  which  was  violated;  hence  there  is  no  legal  liability,  and 
the  verdicts  must  be  for  the  defendant.    Answer.    This  is  refused. 

"  (13)  The  defendant  could  not  refuse  to  furnish  current  to  the  property 
of  George  E.  Darlington,  Esq.,  and  could  not  refuse  to  permit  Walter  D.  I 
Griscom,  a  consumer,  to  connect  his  private  wires  to  the  main  line  of  the  de- 
fendant for  the  purpose  of  getting  current  to  light  said  property;  but  the 
defendant  is  not  liable  for  an  injury  happening  from  those  private  wirea  9f 
the  consumer.    Answer.    Thai  is  refused. 

"  (14)    If  the  wire  from  wliich  James  Daltry  received  an  electric  shook 
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did  not  at  the  tinw  of  tbe  injury  belong  to  the  defendant,  then  the  defendant 
i*  luder  do  obligation  to  keep  it  in  repAtT,  and  is  not  liable  to  the  plaintiffs, 
ud  the  verdict  miut  be  for  the  defendant  in  both  cases.     Answer.     This  is 

"(15)  If  the  wire  from  which  James  Daltry  received  an  electric  shock 
wu  funiiabed,  bought,  put  up,  erected,  and  paid  for  by  Walter  D.  Griseom, 
1  tenant  on  the  property  of  George  E.  Darlington,  then  the  defendant  ia 
rader  no  obligation  to  keep  it  in  repair,  and  ii  not  liable  to  the  plaintiffs  for 
tbe  injury  eomplAined  of,  and  the  verdict  in  each  caae  roost  be  for  the  do- 
lodant.     Answer.     That  is  refused." 

W.  Roger  Fronefield,  for  appellant. 
W.  B,  BromaU  and  John  E-  McDonov^h,  for  appellees. 
Opinion  by  Mestrekat,  J. : 

George  £.  Darlington,  EBq.,  is  the  owner  of  a  lot  or  piece  ot 
ground  fronting  about  100  yards  on  Providence  avenue,  in  the 
borongh  of  Media,  Delaware  county.  In  the  center  of  the  lot, 
■boat  150  feet  from  the  street,  stands  a  large  dwelling  used  aa 
1  country  house,  and  in  the  rear  of  it  is  a  stable.  A  hedge  fence 
separates  the  land  from  the  street  Midway  of  this  fence  a 
driveway  enters  the  premises,  leading  to  the  house,  and  thence  to 
the  stable.  On  either  side  of  tbe  driveway,  at  the  entrance  to 
the  property,  is  a  stone  gate  post,  and  a  chain  banging  between 
the  posts  is  the  only  obstruction  to  entering  through  the  gateway. 
There  is  a  lawn  in  front  of  the  dwelling  house  on  which  the  chil- 
dren of  the  neighborhood  occasionally  play,  and  when  Mr.  Dar- 
lington occupied  tbe  house  he  permitted  them  to  enter  the  premises 
occasionally  to  get  apples.  At  the  time  of  the  accident  the  prem- 
ises were  vacant. 

The  defendant  company  furnishes  light,  heat,  and  power  to 
consumers  in  the  borough  of  Media.  Its  light  wires  extend  along 
Providence  avenue  in  front  of  the  Darlington  premises.  This 
property  was  leased  to  W.  D,  Griseom,  who,  in  March,  1898, 
bad  the  defendant  company  introduce  electric  light  into  the  house 
by  running  a  wire  from  its  line  at  the  gateway  across  the  lawn 
to  the  building.  This  was  done  at  the  tenant's  expense.  Griseom 
removed  from  and  vacated  the  premises,  and  juat  prior  to  doing 
so  he  directed  the  defendant  company  to  cut  the  current  so  it 
would  not  pass  through  the  house.  This  was  done  by  taking  out 
the  fuses  at  the  transformer  which  rested  against  the  side,  and 
just  beneath  the  eaves,  of  the  house.  The  electric  current  was 
thus  prevented  from  entering  the  house,  but  not  from   passing 
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through  the  wire  extending  from  the  house  to  the  defendant's 
feed  line  at  the  street.  After  the  current  had  been  cut  out,  the; 
wire  broke  between  the  house  and  a  tree  on  the  lawn  throng 
which  it  passed^  and  was  tied  to  the  branches  of  the  tree.  The 
broken  end  of  the  wire  fell  frequently,  and  "  was  tied  up  in  the, 
tree  out  of  reach  four  or  five  times  before  this  injury."  At  the, 
time  of  the  accident  it  hung  from  the  tree  14  feet  from  the^ 
hedge  fence  and  6  feet  from  the  carriageway.  It  extended  to* 
a  point  within  12  or  18  inches  of  the  ground  and  was  of  siiffi-* 
cient  length  to  swing  to  the  driveway. 

In  the  immediate  vicinity  of  the  Darlington  property,  the' 
plaintiff,  a  boy  of  10  years  of  age,  and  a  number  of  other  chil-^ 
dren  of  like  age,  resided  in  1901.  They  were  accustomed  to  play 
in  the  street  near  the  gateway  after  school  hours.  The  plaintiff/ 
with  another  boy,  a  few  years  his  senior,  were  thus  engaged  iir 
the  street  in  front  of  the  Darlington  premises  in  the  aftemooD' 
of  April  9,  1901.  They  separated  to  go  to  their  homes  fd^' 
supper,  and  agreed  to  meet  later  '^  down  at  the  Darlington  gtte^ 
to  play  ^  hide  and  seek  '  or  ^  hunt  the  hare.'  "  A  half  hour  latei^ 
the  two  boys,  with  several  other  boys  of  their  age,  assembled- 
inside  the  gate  where  the  broken  wire  was  suspended,  and  engaged^ 
in  "  *  skinning  the  cat '  and  playing  around."  The  plaintiff  earner 
in  contact  with  the  wire,  and  was  severely  injured.  Paul  Mathena,' 
one  of  the  boys,  after  testifying  that  they  had  been  playing  witb^ 
the  wire,  and  that  it  '^  was  bare  at  the  end,"  thus  describee  tll6^ 
manner  in  which  the  accident  occurred :  > 

'*  Q,  What  happened  when  James  [plaintiff]  came?    A,  I  threw  the  ttiok^ 
and  when  the  stick  lit  on  the  wire  it  kind  of  moved  over  toward  me  and  thflls 
back  again,  and  it  flew  off,  and  he  went  to  grab  the  stick  and  grabbed  tbi 
bare  wire.    He  got  hold  of  the  wire  and  fell  down." 

The  brother  of  this  witness  gives  the  same  account  of  the  aeei*«^ 
dent.     He  testifies:  ^ 

"  Q.  Tell  us,  as  well  as  you  recollect,  what  happened  after  Jimmy  [plaia\. 
tiff]  got  in  there.    When  you  first  saw  him  when  he  got  in  there,  what  hap*. 
pened?     A.   Paul   threw   a  stick,   and   he  grabbed   hold  of  the   stick.     TIm 
stick  swung  after  it  had  hit  the  wire  and  caught  in  the  wire  somehow,  aad^^ 
he  wont  to  <zTah  for  the  stick  and  grabbed  the  wire,  and  he  groaned  a  litfk^, 
and  fell  riprht  back." 

This  action  was  brought  to  recover  damages  for  the  injuriec^ 
sustained  by  the  plaintiff,  alleged  to  liave  been  caused  by  the  n^| 
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figence  of  the  defendant  company.  The  case  was  submitted  to 
the  JTuy,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff. 
The  learned  trial  judge  refused  to  grant  a  new  trial  for  the  reasons 
Kt  forth  in  his  opinion,  and,  judgment  having  been  entered  on 
dtererdict,  the  defendant  has  appealed. 

Electricity,  when  of  sufficient  voltage  for  lighting  purposes,  is 
wen  known  by  electricians  and  others  familiar  with  its  properties 
to  be  most  dangerous,  and  likely  to  cause  death  to  those  who  come 
in  contact  with  its  current.  Those  who  deal  with  it,  or  supply 
it  to  die  public,  are  therefore  required  to  recognize  this  fact,  and 
tD  exercise  care  commensurate  with  the  danger.  A  party  respon- 
able  for  an  injury  by  reason  of  a  failure  to  observe  such  care 
ii  guilty  of  n^ligence.  As  said  in  Fitzgerald  v.  Edison  Electrio 
Cmpany,  8  Am.  Electl.  Cas.  584,  200  Pa.  640,  60  AtL  161,  86 
in  St  Rep.  732 :  "  The  company,  however,  which  uses  such  a 
Jngerons  agent,  is  bound  not  only  to  know  the  extent  of  the 
Jnger,  but  to  use  the  very  highest  degree  of  care  practicable  to 
inrid  injury  to  every  one  who  may  be  lawfully  in  proximity  to 
b  vires,  and  liable  to  come,  accidentally  or  otherwise,  in  contact 
lidi  them.  The  defendant,  in  accord  with  the  common  practice 
ef  electric  companies,  recognized  this  obligation  by  insulating  its 
Jtngenms  wire."  The  defendant  seeks  to  relieve  itself  from  lia- 
UitT  for  the  injuries  sustained  by  the  plaintiff  substantially  on 
tie  groimd  that  the  company  was  not  the  owner  of  the  wire  whidb. 
occasioned  the  injuries,  and  because  the  plaintiff  was  a  trespasser 
It  the  time  of  the  accident,  and  therefore  it  owed  him  no  duty 
nquiring  the  observance  of  care  to  guard  his  safety.  We  are  of 
o(Hnion,  however,  that  under  the  facts  of  this  case  neither  of  these 
defenses  can  avail  the  defendant  company.  While  the  expense  of 
ecnstmcting  the  electric  light  line  from  the  defendant's  wire  to 
the  house  was  paid  by  the  tenant  of  the  premises,  the  work  was 
done  by  the  defendant  company,  which  also  cut  off  the  current 
fpwn  the  house  before  the  accident  It  used  the  line  to  carry  its 
current  to  the  house  until  the  connection  was  severed,  and  during 
Aia  time  it  had  full  control  of  the  wire,  and,  as  it  were,  operated 
it  m  furnishing  electricity  for  the  building  occupied  by  the  tenant. 
After  the  defendant  company  had  removed  the  fuses  from  the 
^ire  at  the  house  it  nevertheless  continued  to  send  its  electric  cur- 
ICBt  tbroii^  the  wire  whenever  its  djnamo   was  in   operation. 
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although  the  current  was  not  utilized  for  lighting  purposes.     The    , 
wire  carried  the  same  deadly  element  or  agent  across  the  lawn  ,, 
after,  as  it  did  before,  the  current  was  disconnected  at  the  house,  ^ 
and  a  like  responsibility  rested  with  the  defendant  company  to  - 
exercise  care  in  protecting  those  who  might  come  in  contact  with  .„ 
it  by  accident  or  otherwise,  and  through  no  fault  of  their  own.    . 
The  company  could  have  severed  the  wire  and  the  current  at  its   .^ 
own  fed  wire  at  the  street,  and  thereby  have  removed  all  danger 
to  persons  who  might  possibly  come  in  contact  with  it  on  the 
Darlington  premises.     No  sufficient  reason  is  assigned  why  the   ', 
defendant  did  not  take  this  reasonable  precaution  to  avoid  a 
patent  danger  as  well  as  to  relieve  itself  from  responsibility  for    ' 
a  wire  the  ownership  and  control  of  which  it  disclaimed. 

That  the  company  did  not  construct  the  line  at  its  own  expense  "" 
cannot  relieve  it  from  the  duty  to  exercise  care  in  keeping  it  in  ' 
proper  condition  and  repair  during  the  period  the  wire  carried  its  * 
electric  current.  The  ownership  of  the  wire  cannot  affect  the  com-  '^ 
pany's  liability  for  failure  to  observe  this  duty  under  the  facts  dia-  '* 
closed  by  the  evidence  in  this  case.  When  charged  with  its  elec-  5; 
tricity,  the  wire  was  in  the  possession  and  control  of  the  company  "' 
so  far  as  concerned  its  duty  to  keep  it  in  repair  and  in  proper  con-  ^ 
dition  and  position  to  protect  those  who  might  come  in  contact  with  :3c 
it.  The  danger  lay  not  in  the  wire,  but  in  the  "  subtle  fluid  '*  sent  ^^ 
through  it  by  the  defendant  company.  It  was  not  the  wire  that  >; 
injured  the  boy.  but  the  electric  current  v»hich  it  bore  from  the  sj 
defendant's  dynamo.  The  use  of  the  wire  by  the  defendant,  and  ic 
not  the  wire  itself,  caused  the  injury  to  the  child.  Hence  it  logi-  : 
cally  follows  that,  notwithstanding  the  ownership  of  the  wire  may  ^ 
have  been  in  another,  the  defendant  company  must  be  considered  :, 
as  in  possession  of  and  as  using  it  at  the  time  of  the  accident,  and  i;; 
therefore  responsible  for  any  injury  resultin*^  from  the  failure  to  v 
inspect  and  keep  it  in  proper  condition  and  repair  when  charged  j 
with  the  company's  electricity. 

That  the  ownership  of  the  wire  is  not  controlling  as  to  the  lia- 
bility for  an  injury  caused  by  coming  in  contact  with  it  is  deter-  . 
mined  by  the  principle  announced  in  that  class  of  cases  in  which 
it  is  held  that  an  electric  railway  company  or  an  electric  light  com- 
pany is  responsible  for  an  injury  where  it  negligently  permits  its 
wire  to  come  in  contact  with  another  company's  telephone  or  tele- 
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graph  wire  which  transmits  the  current,  and  thereby  causes  an 
accident.     This  is  a  sound  rule,  and  is  recognized  in  many  juris- 
dictions.   Block  V.  Milwaukee  Street  Railway  Co.  (Wis.),  5  Am. 
ElectL  Cas.  293,  61  N.  W.  1101,  27  L.  R.  A.  365,  46  Am.  St 
Rep.  849;    City   Electric  Street   Railway   Company  v.    Conery 
(ArL),  6  Am.  Electl.  Cas.  217,  33  S.  W.  426,  31  L.  R.  A.  570, 
54  Am.  St.  Rep.  262;  Western  Union  Telegraph  Co.  v.  State 
(Md.),  6  Am.  Electl.  Cas.  210,  33  Atl.  763,  31  L.  R.  A.  572,  51 
Am.  St.  Rep.  464 ;  United  Electric  Ry.  Co.  v.  Shelton,  89  Tenn. 
423,  14  S.  W.  863.    These  cases  hold  it  to  be  the  duty  of  electric 
ccHnpanies  to  use  care  not  only  to  keep  their  own  wires  in  proper 
oondition  and  repair,  but  also  to  prevent  their  coming  in  contact 
with  other  wires'  which,  by  becoming  charged  with  and  transmit- 
ting the  electric  current,  may  cause  an  injury.     When  an  injury 
results  under  such  circumstances,  the  electric  company  is  responsi- 
ble, by  reason  of  the  negligent  control  of  its  wires,  regardless  of  the 
ownership  of  the  wire  that  transmits  the  current  to  the  person  who 
is  injured.     In  the  case  at  bar,  the  electric  current  was  not  trans- 
mitted by  the  company's  wire  coming  in  contact  with  another  wire 
which  caused  the  plaintiff's  injury,  but  it  was  carried  on  a  wire 
connected  by  the  company  with  its  own  feed  wire  for  the  very  pur- 
pose of  transmitting  the  curemt  which  by  reason  of  the  noninsula- 
tion  of  the  wire  injured  the  boy.    With  much  greater  reason,  there- 
fore, should  the  defendant  company  in  this  case,  under  like  circum- 
stances, be  held  liable  for  the  transmission  of  its  current  through 
another's  wire  than  where  the  electric  company's  current  is  com- 
municated to  the  wire  by  negligent  contact. 

The  defendant  company  also  denies  its  liability  because,  as  it 
aUeges,  the  plaintiff  was  a  trespasser  at  the  time  of  the  accident, 
and  it  owed  him  no  duty  which  it  had  violated.  But  this  position 
is  clearly  untenable.  If  it  be  conceded  that  the  boy  was  technically 
a  trespasser  as  against  Mr.  Darlington,  who  owned  and  was  in 
possession  of  the  premises,  he  was  not  a  trespasser  as  against  the 
defendant  company,  who  had  neither  the  possession  nor  the  right 
of  possession  of  the  property.  It  may  be  admitted  that  the  com- 
pany entered  the  premises  by  permission,  but  it  was  for  the  specific 
and  single  purpose  of  furnishing  light  to  the  then  tenant  of  the 
property.  When  he  directed  the  cutting  out  of  the  current  and  the 
discontinuance  of  the  light  in  his  house,  the  purpose  of  the  entry 
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had  been  accomplished,  and  the  right  of  the  company  to  be  upon 
the  property  had  ceased.  It  is  not  claimed  that  the  company  was 
on  the  premises  or  was  using  the  wire  with  permission  of  Mr. 
Darlington  at  the  time  of  the  accident.  If,  therefore,  it  was  oc- 
cupying the  property  for  any  purpose  whatever,  it  was  itself  a 
trespasser.  It  stood  on  no  higher  ground  than  the  plaintiff,  whose 
presence  on  the  lawn  was  violating  no  right  of  possession  which  the 
company  had  to  the  premises.  Conceding  that  the  owner  of  the 
property  owed  no  duty  of  care  to  either,  the  parties  themselves, 
however,  occupied  the  same  relative  position  towards  him,  but  an 
entirely  different  position  towards  each  other,  which  required  that 
each  should  exercise  towards  the  other  the  care  demanded  by  the 
circumstances. 

Assuming  then,  as  we  must  assume,  that  the  defendant  company 
was  in  possession  of  and  using  the  wire  for  the  purpose  of  trans- 
mitting its  electric  current,  and  that  as  against  it  the  boy  was  not 
a  trespasser,  its  duty  to  the  children  at  the  place  and  time  of  the  ac- 
cident was  to  exercise  such  care  over  the  wire  as  was  demanded  by 
the  great  danger  to  which  they  were  exposed.  Having  constructed 
the  line  across  the  lawn  to  the  house  in  proximity  to  the  carriage- 
way, it  knew  that  children  as  well  as  adults  might  frequent  the 
way,  and  hence  the  necessity  for  keeping  its  wires  in  proper  con- 
dition and  repair  to  avoid  danger.  It  must  be  presumed  that  the 
company  also  knew  what  the  evidence  disclosed  as  a  fact  that 
children  used  the  lawn  of  the  premises  near  the  gateway  and  in 
the  vicinity  of  the  wire  as  well  as  the  street  in  front  of  the  premises 
as  a  playground.  Such  conditions  existed  for  a  sufficient  length  of 
time  to  warrant  the  inference  of  notice  to  the  company.  The  acci- 
dent occurred  very  near  the  gateway  —  but  two  steps  from  the 
driveway,  and  only  about  fourteen  feet  from  the  fence.  So  far  as 
pedestrians  were  concerned,  there  was  practically  no  obstruction 
to  entering  the  driveway  which  was  the  approach  to  the  house. 
It  was  therefore  the  duty  of  the  company  in  transmitting  its  cur- 
rent on  the  premises  to  take  reasonable  precautions  to  prevent  in- 
jury to  persons  who  might  be  at  this  point  Whether  it  observed 
this  duty  or  not  was  clearly  for  the  jury.  Under  all  the  facts  of 
the  case,  we  are  of  opinion  that  it  was  the  duty  of  the  defendant 
company  to  properly  inspect  and  keep  in  repair  the  electric  wire 
that  carried  its  current  across  to  Mr.  Darlington's  premises,  and 
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tint  for  an  injury  resulting  from  a  failure  to  perform  this  duty, 
the  company  is  l^ally  responsible. 

We  are  not  convinced  that  the  assignments  raising  the  other 
questions  in  the  case  are  of  sufficient  merit  to  warrant  reversal 
Some  of  those  questions  are  considered  and  properly  disposed  of 
in  the  opinion  of  the  learned  trial  judge  in  overruling  the  motion 
for  a  new  trial.  The  use  of  the  wire  by  the  company  for  the  trans- 
mission of  its  current  was  sufficient  to  warrant  the  averment  in  the 
statement  that  ^^  it  negligently  conducted  its  said  business  and 
operated  and  controlled  its  wires."  Several  months  prior  to  the 
accident,  the  tenant  had  removed  from  the  premises,  leaving  the 
wire  suspended  between  the  street  and  the  house  as  the  company 
had  constructed  it.  So  far  as  the  evidence  disclosed,  he  had  at  no 
time  exercised  any  acts  of  ownership  over  it  From  the  time  of 
tlie  constmction  of  the  line  till  the  accident,  the  defendant  com- 
pany was  the  only  party  that  made  any  use  of  the  wire.  It  may, 
therefore,  as  laid  in  the  statement,  fairly  be  regarded  as  the  com- 
pany's wire. 

There  was  some  evidence  of  the  diminished  earning  power  of  the 
boT,  and  it  had  to  go  to  the  jury  on  the  question  of  damages.  We 
ilso  think  that  the  jury  would  understand  from  all  the  language 
izsed  by  the  trial  judge  on  the  subject  in  the  charge  and  in  answer 
to  points  that  the  test  of  the  boy's  responsibility  for  negligence  was 
the  discretion  usually  exercised  by  children  of  his  age,  maturity, 
ind  capacity.  If  he  exercised  such  discretion,  he  is  not  charge- 
able with  negligence.  There  is  some  ground  for  the  allegation  of 
inadequacy  of  the  charge  as  recognized  by  the  trial  judge  himself, 
bnt,  as  a  whole,  we  are  not  prepared  to  say  that  the  charge  did  not 
give  the  jury  instructions  sufficient  to  enable  it  to  apply  the  correct 
rale  in  ascertaining  the  damages  and  in  determining  the  negligence 
of  the  defendant 

The  judgment  is  affirmed. 
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Davenpoet  Qas  and  Electric  Co.  v.  City  of  Davenpobt  et  al. 
City  of  Davenpoet  v.  Davenpobt  Qas  and  Electbic  Co.  et  al. 

Iowa  Supreme  Court  —  March  15,  1904, 
124  Iowa  22,  98  N.  W.  892. 

1.  Obdinancbb  —  CoNSTBucnoN.  —  a    proyision    in    an    ordinance,    relating 

solely  to  the  method  of  fixing  the  price  of  electric  light,  does  not  render 
other  provisions  of  the  ordinance  void. 

2.  Same.  —  Power  given  to  a  city  to  provide  light  for  its  streets,  necessarily 

implies  the  power  to  purchase  the  light  of  others,  and  to  enter  into  a 
contract  for  such  service. 

3.  Same  —  Power  to  Contract  for  Lights.  —  Statutes  construed  and  held 

that,  where  the  law  expressly  grants  the  power  to  a  city  to  contract  for 
electric  lights  for  a  period  of  twenty-five  years,  a  contract  for  such  period 
is  valid. 

4.  Same  —  Construction  of  Ordinance  as  to  Maintenance  of  Elecisio 

Light  Plant.  —  City  ordinance,  granting  a  franchise  to  an  electric  com- 
pany for  twenty-five  years,  provided  that  at  the  commencement  of  each 
five-year  period  the  city  might  require  the  machinery  and  appurtenances 
to  be  in  good  condition,  and  the  electric  company  agreed  to  give  the  city 
the  advantages  of  all  improvements  in  the  production  of  electricity.  It 
was  held  that  it  was  very  improbable  that  either  the  city  or  the  electric 
company  contemplated  that  demands  might  be  made  at  the  beginning  of 
each  five-year  period  which  would  require  an  entire  change  of  machinery 
and  appurtenances. 

On  the  6th  day  of  February,  1896,  the  defendant  city  of  Davenport  passed 
an  ordinance  authorizing  the  plaintiff  "  to  erect  and  maintain  a  gas,  electric 
light,  and  steam-heating  plant  within  said  city,  and  to  enter  upon  and  occupy 
the  streets,  avenues,  alleys,  and  public  grounds "  thereof  "  with  its  pipea, 
mains,  conduits,  poles,  posts,  wires,  and  other  appliances  "  for  the  period  of 
twenty-five  years  after  June  1,  1896.  The  ordinance  provided  for  the  imme- 
diate construction  of  such  a  plant,  and  that  the  plaintiff  could  purchase  or 
use  other  similar  plants  then  or  thereafter  erected  in  the  city,  but  provided 
that  any  plant  so  purchased  should  be  put  in  first-class  condition,  and  that» 
if  the  one  then  in  the  city  was  purchased,  certain  extensions  and  improvements 
were  to  be  made,  and  a  forfeit  paid  if  they  were  not  made.  The  ordinance 
required  the  plant  to  be  built  and  equipped  according  to  certain  specifications. 
It  required  the  dynamos  to  be  of  the  best  direct  current  type,  and  that  the 
company  should  furnish  and  operate  400  or  more  arc  lamps  of  the  latest  and 


Ordinanoea  —  Constraotion  of.  — ^euff  v.  Southern  Telephone  d  Tele* 
graph  Co.,  poet  (governing  crossing  of  telephone  and  electric  light  wires); 
"New  Omaha-Bouaton  Electric  L,  Co.  v,  Anderson^  post  (governing  electrie 
light  companies)  ;  Cook  v,  T^^orth  Bergen  Tp.  et  al.,  post  (requiring  permit  and 
deposit  before  excavating  in  streets).  See  also  Knowlton  v.  Dee  Moine9 
Edison  Light  Co.,  8  Am.  Electl.  Cas.  800,  and  note  thereunder  (ordinance 
requiring  use  of  waterpTOof  insulation). 
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best  tjpe,  single  carbon,  high  tension  direct  current,  and  of  2,000  candle 
pover,   for    lighting   streets.     Section   3   of  the  ordinance  was  as  follows: 
"Said  company   hereby  agrees  to  furnish  said  city  with  all  lights  for  its 
streets  and  public  buildings,  being  all  arc,  incandescent  lights  and  gas  used, 
for  and  during  the  term  for  which  this  franchise  is  granted,  and  said  city 
shall  take  all  light  used  by  said  city,  not  less  than  400  arc,  from  said  com 
ptny  during  said  term,  except  as  provided  for  by  existing  ordinances  upon 
the  terms  and  conditions  following,  to  wit."    The  price  for  lighting  the  streets 
vas  fixed  for  the   first  five  years,  and  substantially  the  following  provision 
Bude  for  the  price  thereafter:     The  price  of  such  street  lights  to  be  adjusted 
each  successive  five  years,  and  upon  failure  of  the  plaintiff  and  city  to  agree 
vpon  the  price  at  the  end  of  any  five-year  period,  then  the  price  should  be 
tbe  average  price  paid  for  similar  lights  by  six  cities  in  Iowa  or  Illinois  of 
fobstantially  the  same  population  as  Davenport,  each  party  selecting  three  of 
said  cities,  or  at  the  option  of  the  city  the  price  should  be  fixed  by  arbitra- 
tion,  with  the  agreed   condition  that  the  price  should  never  be  chargeable 
greater  than  seventy-five  dollars  for  moonlight  schedule;  the  ordinance  con- 
tained the  following  provisions  also:     "That  the  city  reserves  the  right  to 
inspect  smd  pass  upon  the  machinery  and  appurtenances  used  to  furnish  gas, 
dectrieity,  or  steam,  and  at  the  commencement  of  each  period  of  five  years 
shall  require  that  all  such  machinery  and  appurtenances  are  in  good  condi- 
tion and  of  soch  approved  designs  as  shall  efficiently  and  properly  produce 
gas  and  electric  light  of  the  required  standard  and  power  and  give  the  city 
and  the  citizens  thereof  the  advantages  of  all  improvements  in  the  production 
of  gas  and  electricity.    In  the  event  of  said  company  violating  or  failing  to 
eonfonn  safastantially  to  any  of  the  conditions  and  requirements  contained  in 
this  ordinance,  after  receiving  notice  and  reasonable  time  therefor,  then  it 
shall,  at  the  option  of  said  city,  forfeit  to  the  city  of  Davenport  all  the  rights 
and  franchises  acquired  under  this  ordinance  or  pay  the  damages  herein  fixed 
or  a  reasonable  penalty  to  be  fixed  by  the  city."    The  plaintiff  purchased  the 
l^aot  then  being  operated  in  the  city,  and  thereafter  in  January,  1898,  the 
city  gave  it  the  written  notice  of  which  the  following  is  a  part:     "You  are 
hereby  notified  that  you  shall  within  four  months  from  the  date  of  the  ser- 
vice of  this  notice  increase  your  present  steam  boiler  plant  by  adding  thereto 
approximately  300  horse  power.     Second.  Repair  the  foundation  of  the  450 
H.  P.  Allis-Corliss  engine  and  strengthen  the  main  line  of  counter  shaftini; 
Bi  your  engine  department;  add  to  the  dynamo  department  four  125  light 
hi^  tension  sire  machines  to  operate  street  lights.     And  have  250  K.  W. 
espaeity  djmamo  for  commercial  power  service.     Construct  and  place  a  new 
ivit^  board  built  according  to  proper  rules  with  regulating  and  controlling;^ 
devices   thereon,   proper   and   sufficient  for  the   purpose   intended;    and   this 
foa  shall  in  no  wise  omit  to  do  within  such  time  under  a  penalty  of  the 
forfeiture   of  all  rights  and  privileges  granted   under   the  ordinance  under 
vhieh  yon  are  operating  said  electric  light  plant.     You  are  hereby  further 
istified  that  you  shall,  on  or  before  six  months  from  the  date  of  the  service 
if  this  notice,  adjust  all  street  lamps  to  operate  at  approximately  fifty  volts 
for  each  lamp.    That  you  repair  or  replace  about  150  old  lamps."    The  plain- 
tif  famished  the  city  the  required  lipht,  for  which  it  was  paid  according 
ts  the  terms  of  the  agreement  vnt))  May,  190L     The  city  then  notified  the 
thmt  no  sd/ustmeat  of  tbe  price  for  ligbta  for  tbe  Ave-ye&r  period 
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beginning  June  1,  1901,  would  be  considered  or  arbitrated  except  upon  the 
following  conditions:  "(a)  Put  all  poles,  cross-arms,  pins,  insulation,  and 
other  appurtenances  on  the  system  of  wiring  for  street  lights  in  first-elan 
condition;  all  live  wires  with  defective  insulation  to  be  replaced  with  new 
wire,  and  each  lamp  suspension  to  be  provided  with  special  insulation  and 
cross-arm  or  spreader,  (b)  The  substitution  of  modem  high  efficiency,  sixty- 
cycle,  alternating  current  electric  generators  and  a  system  of  series  alter- 
nating current  inclosed  arc  lamps  in  place  of  the  company's  constant  current 
generators  and  open  arc  lamps;  all  to  the  complete  satisfaction  of  the  eity.** 
To  this  demand  the  company  replied  that  its  system  was  in  first-class  con- 
dition, but,  if  the  city  would  point  out  the  alleged  defects,  it  would  remedy 
them  at  once;  that  the  ordinance  did  not  contemplate  a  change  of  the  system 
of  lighting;  and  refused  to  make  the  change.  It  also  offered  to  fix  the  price 
for  lights  for  the  next  five  years  as  provided  by  the  ordinance.  Following 
the  demand  for  a  change  of  system,  the  city  employed  an  expert  electrieiaa« 
who  made  a  test  of  the  merits  of  the  various  lights  upon  the  defendant's 
streets,  and  reported,  recommending  the  use  of  the  inclosed  arc  lamp  of  the 
direct  current  type.  The  tests  were  made  under  the  supervision  of  the  com- 
mittee on  public  lights,  and  thereafter  said  committee  made  the  plaintiff  a 
proposition  for  the  use  of  direct  current  inclosed  arc  lamps  at  a  price  named 
for  the  next  four  years.  The  plaintiff  made  a  counter  proposition,  agreeing 
to  put  in  the  inclosed  arc  lamps,  provided  a  certain  price  was  paid  for  the 
lighting.  Thereafter  the  city  council  passed  a  resolution  declaring  the  con- 
tract with  the  plaintiff  null  and  void,  and  still  later  the  plaintiff  offered  to 
accept  the  proposition  made  by  the  committee  without  qualification.  This 
offer  was  refused,  and  on  the  2d  of  November,  1901,  this  action  was  brought 
to  restrain  the  defendant  from  proceeding  under  the  resolution,  and  to  com- 
pel it  to  arbitrate  the  price  of  lights  for  the  five-year  period.  The  defendant, 
in  a  cross-petition,  alleged  that  the  plaintiff  had  forfeited  all  of  its  rights 
under  the  ordinance,  because  it  had  failed  to  comply  with  its  requirements 
for  gas  and  steam  mains,  for  the  insulation  of  its  wires,  for  replacing  and 
keeping  clean  the  globes,  and  for  refusing  to  furnish  an  alternating  current 
inclosed  are  light  system.  The  defendant  also  pleaded  that  the  ordinance  was 
ultra  vires.  After  the  trial  was  commenced,  the  plaintiff  amended,  alleging 
that,  should  the  court  find  the  provision  of  the  ordinance  relating  to  fixing 
the  price  of  lights  void,  then  it  was  entitled  to  a  decree  requiring  the  city  to 
fix  the  rate  for  the  five-year  period.     There  was  a  decree  for  the  plaintiff. 

The  defendant  appeals.     Affirmed. 

Henry  Tliuenen,  Jr.,  and  L.  M.  Fisher,  for  appellants. 
Lane  &  Waterman  and  E.  M.  Sharon,  for  appellee. 

Opinion  by  Siiekwtn,  J. : 

The  trial  court  found,  and  it  is  conceded  by  the  appellee  here, 
that  the  provision  of  the  ordinance  for  fixing  the  price  of  lightb 
after  the  Ist  of  June,  1901,  in  case  of  a  disagreement  between  the 
parties,  was  void.     But  the  city  was  ordered  to  fix  a  fair  and 
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reuonable  price  for  the  service  for  the  five-year  period  following 
that  date.  At  the  time  the  amendment  asking  this  order  was  filed, 
nu  demand  therefor  had  been  made  upon  the  city,  as  required  l^ 
.^eclion  4346  of  the  Code,  but  the  city  had  long  before  that  passed 
•i  resolution  annuUing  the  contract,  and  declaring  that  it  would  not 
(bereafter  pay  for  any  lights  furnished  it  thereunder.  The  city 
Iiid  also  answered  in  this  case,  justifying  its  position,  and  insisting 
upon  a  decree  sustaining  its  action  in  annulling  the  contract  It 
had  not,  however,  imtil  the  filing  of  its  last  amendment,  made  any 
claim  that  the  ordinance  was  ultra  vires,  or  that  the  arbitration 
clause  thereof  was  void.  There  was,  then,  no  reason  before  this 
time  why  the  plaintiff  should  ask  an  order  compelling  the  city  to 
fix  the  rates ;  and  when  it  became  necessary  by  reason  of  the  change 
in  the  issues  no  demand  was  required  because  of  the  previoas 
action  and  attitude  of  the  city.  The  plaintiff  and  the  court  were 
jnstified  in  believing  that  the  city  was  sincere  in  the  matter,  and, 
if  it  was,  it  would  have  been  an  idle  thing  to  make  a  formal  de- 
mand for  an  adjustment  of  the  price  by  arbitration,  particularly 
in  view  of  the  fact  that  the  plaintiff  bad  already  accepted  the  rates 
tod  terms  proposed  by  the  city.  19  Am.  &  Eng.  £nc.  of  Law  (2d 
d.)  761,  and  cases  cited.  Because  this  provision  of  the  ordinance 
was  void,  it  does  not  follow  that  no  part  of  it  can  be  sustained. 
It  related  solely  to  the  method  of  fixing  the  price  of  the  light,  and 
did  not  inhere  in  the  contract  for  the  supply  thereof  so  inseparably 
IS  to  render  an  otherwise  valid  contract  void.  Cedar  Rapids  Water 
Co.  V.  Cedar  Rapids  (Iowa),  91  N.  W.  1081;  Illinois  Trust  & 
Sav.  Bank  v.  The  City  of  Arkansas  City,  76  Fed.  271,  22  C.  C.  A. 
171,  34  L.  R.  A.  518. 

The  principal  contention  relates  to  the  power  of  the  city  to  make 
an  exclusive  contract  for  lights  for  the  period  of  twenty-five  years. 
The  right  given  the  plaintiff  to  use  the  public  ways  of  the  city  for 
its  poles,  wires,  mains,  and  other  appurtenances  was  not  exclusive, 
and  therefore  no  question  as  to  the  power  of  the  city  to  grant  an 
exclusive  franchise  for  the  use  of  such  way  is  before  us.  The  city 
of  Davenport  has  a  special  charter,  which  gives  it  the  power  to 
provide  for  lighting  its  streets,  and  the  statutes  in  force  at  the  time 
the  contract  was  made  gave  all  cities,  including  those  with  special 
<±artera,  the  same  power.  It  is  a  familiar  rule  that  municipal 
corporations  have  all  of  the  power  necessarily  implied  from  the 
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powers  expressly  given  to  them,  and,  the  power  being  given  to 
provide  light  for  its  streets,  necessarily  implied  the  power  to  pur- 
chase the  light  of  others,  and  to  enter  into  a  contract  for  such 
service.  Levis  v.  City  of  Newton  (C.  C),  75  Fed.  884.  So  far, 
then,  as  the  naked  power  to  contract  for  lights  is  concerned,  it 
makes  no  difference  whether  it  be  implied  or  expressly  given  by 
statute.  It  is  contended,  however,  by  the  appellee,  that  such  power 
was  not  only  given  by  the  statute,  but  that  the  statute  went  fur- 
ther, and  gave  the  city  the  express  power  to  contract  for  lights  for 
twenty-five  years.  Chapter  78,  p.  80,  of  the  Acts  of  the  Four- 
teenth General  Assembly,  authorized  all  cities,  towns,  and  villages 
to  construct,  maintain,  and  operate  waterworks  "  for  the  purpose 
of  supplying  pure  water  to  such  corporations  and  the  citizens 
thereof,  for  domestic  and  manufacturing  purposes."  It  was  also 
provided,  "  Or  they  may  in  their  discretion  authorize  the  con- 
struction, maintenance  and  operation  of  such  works  by  individuals 
or  corporations,  on  such  terms  as  may  be  agreed  upon."  The  act 
also  authorized  the  municipality  or  persons  or  corporations  con- 
structing such  works  to  go  beyond  the  corporate  limits  for  the  pur- 
pose of  procuring  a  supply  of  pure  water,  and  gave  the  munici- 
pality jurisdiction  over  the  territory  so  used,  and  over  the  stream 
or  source  of  water  supply,  for  five  miles  above  the  point  from 
which  the  water  was  taken.  The  cities,  towns,  or  villages  were  also 
given  the  power  to  "  condemn  and  appropriate  so  much  private 
property  as  shall  be  necessary  for  the  construction  and  operation  of 
said  waterworks."  The  purpose  of  the  provisions  of  this  act,  to 
which  we  have  already  referred,  was,  without  doubt,  to  enable 
cities  and  towns  to  secure  water  service  for  corporate  and  private 
use ;  and,  if  no  further  provision  had  been  made  therein,  it  is  evi- 
dent that  the  express  power  granted  would  by  necessary  implica- 
tion have  carried  with  it  the  power  to  contract  for  water  for  mu- 
nicipal purposes,  otherwise  one  of  the  clearly  expressed  objects  of 
the  act  would  have  been  defeated.  But  the  act  contained  another 
clause,  which  was  as  follows: 

"Sec.  6.  That  whenever  the  right  to  build,  maintain,  and  operate  sueb 
works  is  granted  to  or  conferred  upon  private  individuals  or  incorporated 
companies  by  said  cities,  towns,  and  viUages,  they  may  make  such  grant  to 
inure  for  a  term  of  not  more  than  twenty-five  years,  and  authorize  such  in- 
dividual or  company,  so  constructing  such  works,  to  charge  and  coUect  from 
eac/j  and  every  person  supplied  by  them  with  water,  wicYi  wat^t  Tent  or  rents 
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u  may  be  agreed  opon  between  said  person  or  corporation  so  building  said 
vorks,  and  said  eitr,  town,  or  village  granting  snch  right;  and  such  cities, 
iaeorpormted  towns,  and  villages  are  hereby  authorized  and  empowered  to 
ater  into  a  contract,  with  said  individual  or  company  constructing  said 
works,  to  supply  said  city,  town,  or  village  with  water  for  fire  purposes,  and 
for  such  other  purposes  as  may  be  necessary  for  the  health  and  safety  of 
faeh  municipal  corporations,  and  to  pay  therefor  such  sum  or  sums  as  may 
W  agreed  upon  between  said  contracting  parties." 

This  expressly  authorized  the  grant  of  the  franchise  for  a  period 
of  twenty-five  years,  and  expressly  authorized  the  municipalities 
to  contract  with  the  person  or  corporation  to  whom  it  was  granted 
for  their  own  water  supply.     If  nothing  further  was  intended 
by  this  latter  provision  than  to  confer  the  power  to  contract  with- 
out reference  to  time,  it  was  unnecessary,  because  of  the  power  to 
be  implied  from  the  other  express  provisions  of  the  act.     In- 
dividuals or  corporations  might  be  authorized  to  construct  such 
works  "  on  such  terms  "  as  were  agreed  upon,  and  the  grant  to 
tbcm  might  be  for  a  term  of  not  more  than  twenty-five  years. 
The  act  applied  to  all  cities  and  towns  regardless  of  population. 
In  very  many,  if  not  in  a  majority,  of  them,  the  grant  of  a  fran- 
chise followed  by  its  use,  while  not  exclusive  in  terms,  would 
be  so  in  fact,  because  of  the  expense  of  the  plant  and  the  limited 
demand  for  water.     Small  cities  and  towns  were  unwilling  then, 
15  they  are  now,  to  incur  the  expense  of  installing  and  operating 
a  plant  of  this  kind.     But  if  they  could  give  the  right  to  do  so  to 
individuals  or  corporations,  on  such  terms  as  they  could  agree 
upon,  and  thereby  secure  water  for  fire  protection,  and  for  such 
other  purposes  as  were  necessary,  during  the  life  of  the  franchise, 
thev  would    acquire   valuable   rights   without  incurring   the   re- 
^pollsibility,   financial   and  otherwise,   of  owning  and   operating 
such  plants.     We  reach  the  conclusion  that  it  was  the  legislative 
mtent   that   contracts  for  the  supply  of  water  might  be  made 
covering  the  whole  life  of  the  franchise.    And  such  was  the  hold- 
ing, in  effect  in  Grant  v.  The  City  of  Davenport,  36  Iowa,  396. 
We  do  not  mean  by  this,  however,  that  power  was  given  to  fix  the 
rate  to  be  paid  for  such  entire  period.     We  have  discussed  this 
act  because  it  was  substantially  carried  into  the  Code  of  1873  as 
sections  471  to  479,  inclusive,  and  the  latter  section  made  all  of 
the  provisions  and  powers  conferred  by  said  section  applicablei 
to  cities  actin(§'  vnder  special  charters. 
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But  so  far  we  have  been  dealing  with  waterworks  only,  and 
now  consider  the  applicability  of  the  law  to  the  question  before 
us.  The  Twenty-Second  General  Assembly,  by  chapter  11,  p.  16, 
of  its  Acts,  amended  the  Code  of  1873  as  follows: 

"  Sec.  1.  That  section  471,  Code  of  1873,  be  and  the  same  is  hereby  •mtt^f^ 
by  inserting  in  the  first  line  thereof  after  the  word  'works'  the  following 
words:  'or  to  establish  and  maintain  gas  works  or  electric  light  plants  with 
all  the  necessary  poles,  wires,  burners,  and  other  requisites  of  said  gas  works 
or  electric  light  plants.' 

"  Sec.  2.  That  sections  472,  473,  474,  and  475  of  the  Code  of  1873,  shmlt 
be  held  to  apply  to  the  establishment  and  maintenance  of  gas  works  and 
electric  light  plants  as  fully  as  they  do  to  the  erection  of  waterworks.** 

That  this  amendment  was  intended  to  and  did  give  munici- 
palities the  power  to  erect  or  cause  to  be  erected  gas  works  or 
electric  light  plants,  we  do  not  doubt.  Nor  do  we  doubt  that  it 
conferred  upon  them  the  power  to  deal  with  persons  or  corpora- 
tions constructing  such  plants,  precisely  as  they  were  authorized 
to  deal  with  the  owners  of  waterworks.  In  fact,  it  seems  to  us  that 
the  express  provision  that  sections  472  to  475,  inclusive,  "  shall 
be  held  to  apply  to  the  establishment  and  maintenance  "  of  such 
plants  "  as  fully  as  they  do  to  the  erection  of  waterworks,"  so 
clearly  indicates  this  purpose  that  any  other  construction  thereof 
would  do  extreme  violence  to  its  language.  Nor  can  any  other 
construction  be  placed  thereon  without  so  limiting  the  power  of 
cities  and  towns  over  the  construction  and  control  of  such  plants 
as  to  virtually  nullify  the  entire  act,  and  this  would  be  contrary 
to  every  rule  of  construction.  We  hold  that  the  law  in  force  when 
the  contract  was  made  expressly  granted  the  power  to  contract 
for  lights  for  a  period  of  twenty-five  years,  and  that,  where  such 
power  is  given,  a  contract  for  their  supply  for  such  period  is 
valid.  Des  Moines  v.  Water  Works  Co.,  95  Iowa,  348,  64  N.  W. 
269;  Creston  Water  Works  Co,  v.  City  of  Creston,  101  Iowa, 
687,  70  N.  W.  739;  Grant  v.  City  of  Davenport,  supra;  Walla 
Walla  r.  Walla  Walla  Water  Co.,  172  U.  S.  1,  19  Sup.  Ct.  77, 
43  L.  Ed.  341 ;  Freeport  Water  Co.  v.  FreepoH,  180  U.  S.  587, 
21  Sup.  Ct.  493,  45  L.  Ed.  679 ;  Danville  v.  Danville  Water  Co., 
178  111.  299,  63  N.  E.  118,  69  Am.  St.  Rep.  304;  Atlantic  City 
Water  Works  Co.  v.  Atlantic  City  (N.  J.),  6  Atl.  34.  We  do 
not  understand  that  the  appellant  seriously  questions  the  valid- 
ity of  such  a  contract  where  the  power  to  make  it  is  expressly 
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given,  or  when  such  power  must  necessarily  be  implied.  We 
have  examined  the  authorities  relied  upon  by  the  appellant  to 
miintain  its  contention  that  a  city  may  not  enter  into  an  exclu* 
sive  contract  for  a  long  period  of  time,  and  find  the  decisions 
based  upon  the  want  of  power  either  express  or  implied,  and  shall 
not  take  space  to  review  them.  It  requires  no  argument  or  cita- 
tion of  authorities  to  sustain  the  proposition  that,  if  the  city  had 
the  power  to  make  the  contract  for  its  supply  of  water,  it  would 
sot  be  Toid  because  of  exclusiveness,  for  all  contracts  for  service 
of  this  kind  must,  in  their  very  nature,  be  exclusive.  The  right 
to  forfeit  the  franchise  was  insisted  upon  because  of  the  defective 
condition  of  the  plant,  gas  mains,  electric  light  wires,  and  be- 
cause of  the  refusal  to  substitute  the  alternating  system  for  the 
one  then  in  use.  As  to  the  first  of  these  complaints,  we  need  only 
say  that  a  careful  reading  of  the  evidence  has  satisfied  us  that 
there  is  no  merit  in  it  It  may  be  and  probably  is  true  that  there 
were  cases  of  imperfect  insulation  of  the  wires^  and  of  broken  or 
dirty  globes;  and  these  defects  are  incident  to  the  operation  of 
ffoch  plants,  and  seem  to  have  been  remedied  whenever  attention 
vas  called  to  the  specific  defect  Moreover,  the  ordinance  pro- 
Tides  for  an  action  to  compel  the  plaintiff  to  comply  with  these 
leqairements,  and  the  court  would  not  be  justified  in  declaring 
t  forfeiture  of  the  franchise  which  would  inevitably  greatly  de- 
predate the  value  of  the  plaintiff's  property  without  the  most 
cogent  reasons  for  so  doing.  The  trial  court  found  as  a  matter 
of  fact  that  the  alternating  current  inclosed  arc  lamp  did  not 
famish  as  satisfactory  light  as  the  direct  open  arc  lamp,  and  this 
finding  we  think  was  fully  warranted  by  the  great  weight  of  the 
cridence,  and  we  reach  the  same  conclusion.  By  the  terms  of 
the  ordinance  the  plaintiff  agreed  to  give  the  city  the  "  advan- 
tiges  of  all  improvements  in  the  production  of  gas  and  electricity," 
and  it  is  certain  that,  if  the  proposed  change  would  not  be  an 
improvement  over  the  old  system,  it  could  not  be  required. 

But,  in  addition  to  the  finding  of  fact,  which  would  alone  deter- 
mine the  question  in  favor  of  plaintiff,  we  do  not  believe  the  ordi- 
nance contemplated  such  a  change  as  was  demanded.  It  will  be 
remembered  that  the  plaintff  installed  a  plant  complying  with 
the  specification  of  the  ordinance,  and  put  in  a  large  amount  of 
new  machinery  at  great  expense,  which  the  evidence  shows  would 
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be  rendered  useless  by  the  installation  of  the  alternating  systeiiL 
The  ordinance  provides  that  at  the  commencement  of  each  five- 
year  period  the  city  may  require  '^  that  all  such  machinery  and 
appurtenances  are  in  good  condition  and  of  such  approved  de** 
sign  as  shall  efficiently  and  properly  produce  gas  and  electric  li^t 
of  the  required  standard  and  power,  and  give  the  city  and  the 
citizens  thereof  the  advantages  of  all  improvements  in  the  pro- 
duction of  gas  and  electricity."  The  machinery  and  appurtenances 
supplied  under  the  required  direction  of  the  city  were  to  be 
inspected,  and  required  to  be  in  good  condition,  and  of  such 
design  as  to  furnish  light  of  the  ^^  standard  and  power  "  already 
designated,  so  that  the  city  should  have  the  advantage  of  all  the 
improvements  calculated  to  increase  the  efficiency  of  the  system 
then  in  use.  This  construction  is  warranted  from  a  consideration 
of  the  entire  ordinance  and  in  view  of  the  fact  that  it  is  very 
improbabable  that  eidier  the  city  or  the  plaintiff  contemplated 
that  demands  might  be  made  at  the  beginning  of  each  five-year 
period  which  would  require  an  entire  change  of  machinery  and 
appurtenances,  no  matter  how  great  the  expense. 

The  decree  below  was  in  all  respects  right,  and  it  is  affirmed. 


Emeby  v.  City  of  Philadelphia. 

Pcfmaylvania  Supreme  Court  —  March  28,  1904, 
208  Pa.  492,  57  Atl.  977. 

1.  Electric  Wise  in  Street  —  Degree  of  Care.  —  A  city  using  electric  wires, 

as  a  part  of  its  police  system,  is  bound  to  the  very  highest  degree  of  care 
practicable  to  avoid  injury  to  every  one  who  may  be  lawfully  in  prox- 
imity to  the  wires,  and  liable  to  come,  accidentally  or  otherwise  in  con- 
tact with  them. 

2.  Same  —  Liabilitt  op  Citt.  —  A  city  is  liable  for  injuries  resulting  from 

leaving  a  heavily  charged  and  exposed  electric  wire  on  any  part  of  a 
public  highway,  or  so  near  it  that  a  traveler  accidentally  or  intentionally 
deviating  a  few  feet  from  the  beaten  track  may  encounter  it  to  the  risk 
of  life. 

Defendant  appeals  from  judgment  for  plaintiff.    Affirmed. 


Iiiability  of  City  for  NesHsenoe  In  Maintaining  Elootrlo  Uskt 
Plant.  ~  See  note  to  Davoust  v.  City  of  Alameda,  post. 
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At  tlie  trUI  it  appeared  that  on  March  10,  1902,  Harry  Emery,  husband  of 
pUintiff,  was  found  dead  on  the  east  side  of  the  Welsh  road,  a  public  highway 
ia  Philadelphia,  between  Bustleton  and  Hohnesburg.  Death  was  due  to  an 
dcctrie  shock  from  contact  with  a  broken  fire-alarm  wire  lying  at  the  side 
of  the  road.  The  road  in  question  was  forty-five  feet  wide,  and  sixteen  feet 
d  tke  road  had  been  macadamized  by  the  city. 
The  defendant  presented  the  following  points: 

*(1)  Under  all  the  evidence  m  this  case  your  verdict  must  be  for  the  de- 
iffadint      Answer.    That  point  I   refuse. 

"(2)  The  city  of  Philadelphia  is  vested  with  discretion  in  the  selection 
if  the  character  and  extent  of  the  improvements  to  be  made  in  the  public 
kigtvays  within  its  boundaries.  If  the  authorities  so  desire,  public  roads 
BST  be  maintained  without  paving  of  any  kind,  so  long  as  they  are  reason- 
tkYj  safe  for  travel.  And  if  the  highway  be  opened  to  a  width  of  forty-five 
feet,  Bore  or  leas,  in  a  rural  district,  the  authorities  may  designate  what  por- 
tka  of  it  shall  be  used  by  travelers  thereon;  in  other  words,  they  have  the 
fovcr  to  limit  the  use  of  the  highway  in  such  districts  to  the  wrought  way 
d.  the  road,  and  thus  limit  the  responsibility  of  the  municipality  for  injuries 
•Htaiaed  thereon  by  a  person  intentionally  departing  therefrom  without 
Rssoaahle  necessity.    Answer.    I  decline  so  to  charge. 

**(3)  Where  a  person  voluntarily  leaves  the  part  of  the  road  which  the 
pablic  authorities  have  clearly  marked  out  for  travel,^  and  in  consequence  is 
iajved,  the  municipality  is  not  liable,  although  the  accident  be  due  to  a 
kUtt  or  obstruction  existing  within  the  road  as  laid  out,  but  not  upon  or 
vitkin  the  wrought  way.  If  you  should  find,  therefore,  the  plaintiff's  dece- 
ieat  alighted  from  his  wagon  and  went  upon  the  ground  not  designed  or 
isteoded  for  public  travel,  and  while  there  said  decedent  was  killed  in  con- 
K^nee  of  coming  in  contact  with  a  wire  charged  with  electricity,  the 
pliistifi  is  not  entitled  to  recover  damages  in  this  case,  and  your  verdict 
aojt  be  for  the  defendant.    Answer.   I  decline  that  point. 

**U)  If  you  find  the  plaintifTs  decedent  voluntarily  left  the  wrought  way, 
tid  vent  upon  ground  not  intended  for  public  travel,  and  while  there  met  his 
dettb  in  consequence  of  coming  in  contact  with  a  wire  charged  with  elec- 
tricity, your  verdict  must  be  for  the  defendant,  even  though  you  find  that  the 
groond  npon  which  he  was  killed  was  within  the  lines  of  the  Welsh  road. 
Aifv^r.   I  decline  that  point. 

"(5)  It  may   be  assumed   that  on  the  morning  of  March    10,    1902,   the 
sToazht  way  of  the  Welsh  road  was  reasonably  safe  for  public  travel,  and 
tittt.  if  plaintifTs  decedent  had  kept  upon  it,  no  injury  could  or  would  have 
kna  rastained  by  him  in  consequence  of  the  fire-alarm  wire  falling  from  its 
^tion  on  the  pole.     The  accident  was  due  to  the  fact  that  said  decedent 
ained  upon  that  part  of  the  road  which  the  city  had  no  reason  to  anticipate 
W  would  use.     And,  even  though  you  should  find  that  said  decedent's  hat 
kW  off,  and  that  the  accident  to  him  resulted  from  an  attempt  to  secure 
it,  the  city  was  not  bound  to  anticipate  such  an  occurrence,  and  to  provide 
ifUBst  it,  any  more  than  it  would  be  its  duty  to  foresee  that  by  some  sudden 
r,  not  due  to  a  defect  in  the  road,  a  pedestrian,  while  traversing  the 
might  be  impelled,  in  an  attempt  to  avoid  injury,  to  go  upon  the  side 
^  tk  road.    The  immediate  and  producing  cause  of  the  injury  therefore  was 
fti  aetioD  of  plaintiff's  decedent  in  leaving  the  wrought  way  of  the  road,  and 
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not  the  fire-alarm  wire  at  side  of  road.  The  city  not  being  responsible  for 
the  action  of  plaintiflfs  decedent  in  leaving  the  road,  your  verdict  must  \m 
for  the  defendant.    Answer.   I  refuse  that  point. 

''(6)  The  testimony  in  this  case  will  not  warrant  the  inference  that  plaia* 
tiflfs  decedent  left  the  wrought  way  of  the  road  for  the  purpose  of  entering 
the  field  adjoining  the  road,  or  for  the  purpose  of  securing  his  hat,  or  for 
any  other  purpose,  which  would  make  the  city  liable  for  his  death  in  conse- 
quence of  coming  in  contact  with  the  fire-alarm  wire,  and  your  verdict  there- 
fore should  be  for  the  defendant.    Answer.   That  I  decline. 

"(7)  The  wire  which  caused  Emery's  death  having  been  under  the  manage- 
ment, control,  and  supervision  of  the  electrical  bureau,  and  used  exclusively 
for  fire-alarm  purposes,  the  city  is  not  responsible  for  any  accidents  doe 
exclusively  to  the  careless  supervision  of  said  wire  by  the  officials  of  eaid 
bureau.  If  you  find,  therefore,  that  Emery's  death  was  due  to  the  negligenee 
of  the  officials  of  said  bureau,  or  to  the  combined  negligence  of  said  oflleiali 
and  the  said  Emery,  the  plaintiff  is  not  entitled  to  recover,  and  your  verdiel 
must  be  for  the  defendant.    Answer.   That  I  decline. 

"(8)  In  determining  the  question  of  the  negligence  of  the  city  in  earing 
for  the  highway,  you  are  to  take  into  consideration  that  the  accident  oeeorred 
on  a  country  road  in  a  sparsely  populated  district;  that  the  traveled  portioa 
of  the  road  was  macadamized  for  a  width  of  sixteen  feet;  that  the  groud 
on  the  east  side  of  the  road  between  the  macadam  and  the  fence  was  unfit  lor 
travel;  that  the  wire  was  located  a  number  of  feet  from  the  improved  por- 
tion of  the  road;  that  the  grass  in  proximity  of  the  wire  was  charred 
blackened;  that  it  could  be  readily  seen  by  day,  and  that  a  red  light 
placed  near  it  by  night.  Answer.  That  I  decline  to  charge  because  it 
as  facts  conclusions  which  must  be  left  to  the  jury  to  be  drawn  from  Um 
proofs,  and  because  it  is  not  in  all  of  its  averments  of  fact  testified  to." 

Before  Mitchell,  C.  J.,  and  Dean,  Fell,  Beown,  Mestbb- 
ZAT,  Potter,  and  Thompson,  JJ. 

John  L.  Kinsey,  City  Solicitor,  and  J.  W.  Cctthariney  Assistant 
City  Solicitor,  for  appellant. 

Fred.  Taylor  Pusey  and  C.  J.  Hepburn,  for  appellee. 

Opinion  by  Mitchell,  J. : 

The  stress  of  the  appellant's  argument  is  in  the  contention  that 
the  city  is  not  bound  to  keep  its  rural  highways  in  safe  travelable 
condition  for  their  full  legal  width,  and,  as  the  body  of  the  de* 
ceased  was  found  outside  of  the  "  wrought  portion  "  of  the  Welsh 
road,  he  must  be  assumed  to  have  gone  there  at  his  own  risL 
The  first  six  and  the  eighth  assignments  of  error  are  based  on  this  " 
argument.  But  the  learned  judge  could  not  have  charged  tlie  ' 
jury  on  this  view,  as  it  assumed  facts  which  were  not  conceded. 
By  the  ^^  wrought  portion  "  of  the  road  appellant  means  a  spaca  ' 
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of  sixteen  feet  in  width  in  the  middle  of  the  road,  which  was 
liid  with  what  appears  to  have  heen  an  unusually  good  macadam 
ptvement  But  it  was  in  evidence  that  on  each  side  of  this 
ptTed  strip  was  a  smooth  surface  of  sod  or  earth  at  the  same  level, 
bot  inclining  gradually  to  the  sides,  and  apparently  intended  for 
the  8ame  use;  in  fact,  what  is  commonly  known  in  this  part  of 
the  country  as  a  "  summer  road,"  used  by  many  travelers  in  good 
weather  in  preference  to  the  macadamized  stone.  Moreover,  it 
is  iwt  conceded  that  the  locality  was  clearly  rural,  and  the  road 
It  diat  point  a  mere  improved  countiy  road.  All  of  these  matters 
vere  proper  for  the  consideration  of  the  jury  in  the  whole  case, 
ind  could  not  have  been  safely  assumed  by  the  court  as  admitted 
or  proved  beyond  controversy. 

But,  even  if  the  facts  had  been  conceded  to  be  as  appellant 
dtims,  the  exemption  from  liability  outside  of  the  wrought  por- 
tin  of  the  road  could  not  be  carried  to  the  extent  appellant  con- 
teaii  for.  It  is  true  that  in  some  of  the  very  numerous  cases 
« the  subject  it  is  said  that  as  to  country  roads  the  township 
« other  municipality  does  its  dufy  if  it  keeps  a  reasonable  por^ 
tioB  of  the  road  in  safe  and  convenient  condition  for  travel,  and 
&it  this  rule  applies  in  certain  circumstances  to  roads  which  have 
become  city  streets,  and  that,  as  a  corollary,  a  traveler  who  vol- 
tmtarily  leaves  the  safe  portion  of  the  road  assumes  the  risks  of 
10  doing.  But  all  these  expressions  must  be  read  in  connection 
vith  the  special  facts  under  consideration  at  the  time.  In  Monon- 
jdela  City  v.  Fischer,  111  Pa.  9,  2  Atl.  87,  56  Am.  Rep.  241, 
the  traveler  crossed  the  highway  diagonally  at  night  for  the  pur- 
pose of  taking  a  footpath  over  adjoining  land,  missed  the  path, 
Hid  fell  over  the  outer  wall  of  a  culvert  The  principal  ques- 
tion in  the  case  was  the  instruction  of  the  trial  judge  on  the  sub- 
ject of  contributory  negligence.  This  case  —  which  is  the  strong- 
ert  on  that  side  of  the  question  —  it  is  said  in  Corhalis  v.  New- 
herry  Township,  132  Pa.  9,  19  Atl.  44,  19  Am.  St.  Rep.  588, 
"  was  a  very  close  one,  *  *  *  and  depended  largely  on  its  own 
fcctB,  none  of  which  were  disputed.'*  See,  also,  Scranton  v.  Hill, 
102  Pa.  378,  48  Am.  Rep.  211 ;  Merriman  v.  Phillipsburg  Bor 
•«jfc,  158  Pa.  78,  28  Atl.  122,  and  Wall  v.  Pittsbwrg,  205  Pa. 
46,  54  Atl.  497,  all  of  them  likewise  cases  of  injury  occurring 
It  ni^it,  where  the  traveler,  to  that  extent,  voluntarily  encountered 
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unknown  risks.  But  none  of  these  cases  give  any  support  to  tb 
contention  that  the  city,  or  even  a  borough  or  township,  may,  wit 
impunity,  leave  a  highly  dangerous  and  insidious  obstruction,  sue 
as  a  heavily  charged  and  exposed  electric  wire,  on  any  part  of 
public  highway,  or  so  near  it  that  a  traveler  accidentally  or  u 
tentionally  deviating  a  few  feet  itom  the  beaten  track  may  encooi 
ter  it  to  the  risk  of  life.  On  the  contrary,  it  has  been  uoifomi] 
held  that  those  using  this  new  and  dangerous  agent  are  bonn 
to  the  very  highest  degree  of  care  practicable  to  avoid  injury  ( 
every  one  who  may  be  lawfully  in  proximity  to  the  wires,  ar 
liable  to  come,  accidentally  or  otherwise,  in  contact  with  tha 
Fitzgerald  v.  Edison  Electric  Illxuninating  Co.,  8  Am.  ElectL  Ci 
584,  200  Pa.  540,  50  Atl.  161,  86  Am.  St.  Rep.  732.  The  U 
that  the  wires  are  owned  or  used  by  the  city  as  part  of  its  poli 
instruments  does  not  alter  the  rule,  or  exempt  the  city  from  li 
fcility  under  it  Mooney  v.  Luzerne  Borough,  1  Am.  ElectL  Oi 
505,  186  Pa.  161,  40  Atl.  311,  40  L.  R.  A.  811;fl«rT0n».  Pii 
hurg.  8  Am.  Electl  Cas.  482,  204  Pa.  509,  54  Atl.  311,  93  A 
St  Rep.  798. 

The  only  remaining  question  relates  to  the  admission  of  i 
Carlisle  Mortality  Tables  as  evidence  of  the  expectation  of  1 
of  plaintifTs  husband.  Those  tables  have  been  held  admissil 
and  that  question  is  not  now  open.  Steinbrunner  v.  Pittsbu 
etc.,  Ry.  Co.,  146  Pa.  504,  23  Atl.  239,  28  Am.  St  Rep.  8( 
Campbell  v.  York,  172  Pa.  205,  33  Atl.  879 ;  Kerrigan  v.  Pen 
R.  R.  Co..  li>4  Pa.  98.  44  Atl.   10(ii>.     Thrv  arc  not  conclusi 


?jl]  Emest  v.  City  of  Philadelphia.  85 

the  simple  admission  of  the  Carlisle  Tables,  but  on  their  admission 
t<  eridence  of  the  expectation  of  life  of  plaintiffs  husband,  with- 
oct  accompanying  proof  of  plaintiffs  own  age  and  expectation. 
It  is  argued  that,  while  the  husband  might  have  lived  a  certain 
Einnber  of  years,  yet  the  wife  might  not,  and  therefore  her  dam- 
ifes  oo^t  to  be  limited  hy  the  double  contingency  of  their  joint 
iires.  The  point  is  new,  and  the  fact  that  it  has  not  been  raised 
kefore  in  any  of  the  very  numerous  cases  where  it  would  have 
bmi  appropriate,  if  sound,  would  seem  to  indicate  that  it  has  not 
appeared  tenable  to  the  professional  mind.  We  are  of  this  opin- 
ion. The  life  of  the  husband  having  been  terminated  by  the  acci- 
dent, its  probable  duration  in  the  regular  course  of  nature  must, 
IS  already  said,  be  approximated  by  the  best  evidence  attainable, 
ev€n  though  that  leads  only  to  conjecture.  But  the  widow,  plain- 
tiff is  living,  and  is  entitled  now  to  compensation  for  what  she 
has  lost  by  her  husband's  death.  To  complicate  the  question  by 
mother  conjecture  as  to  her  expectation  of  survivorship  would 
idd  further  uncertainty  in  the  result,  without  being  so  clearly 
demanded  by  reason  or  justice  as  to  be  imperative,  or  even  advis- 
able. Appellant  cites  Baltimore,  etc..  Turnpike  Road  v.  State, 
71  Md.  573,  18  Atl.  884,  which  seems  to  give  the  approval  of  a 
«rart  of  very  high  authority  to  this  contention.  It  appears,  how- 
ever, that  under  the  Maryland  Code  action  in  such  cases  is  brought 
br  the  State  to  the  use  of  the  widow  and  infant  children,  and 
4e  jury  are  to  give  "  such  damages  as  they  may  think  propor- 
tiooed  to  the  injury  resulting  from  such  death  to  the  parties 
respectively."  It  is  not  clear  that  this  means  more  than  that  the 
puT,  instead  of  giving  a  lump  sum  to  all,  shall  apportion  their 
verdict  among  the  various  parties  plaintiff.  If  such  be  the  mean- 
ing, the  inquiry  as  to  the  widow's  expectation  of  life  would  be 
rekrant  and  material.  But  under  our  statute,  the  widow,  with- 
<mt  regard  to  her  age  or  expectation  of  life,  takes  such  propor- 
tion of  the  damages  as  she  would  have  taken  in  her  husband's 
personal  estate  in  case  of  intestacy.  Hers  is  a  present  right, 
regardless  of  age.  Whatever,  however,  may  be  the  extent  of  the 
Jeeision  in  the  case  cited,  we  do  not  think  it  should  prevail  against 
the  general  trend  of  the  authorities,  and  especially  the  significant 
filence  of  our  own  cases  in  sudi  a  pToliSc  £eld  of  litigation  as 

^ths  from  ne^g-li^nce. 
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Buckley  v.  Westchestek  Liqhtino  Oo. 

Vme  7ork  Appellate  Division,  Second  Department  —  April  IS,  190^. 

S3  App.  Div.  438,  87  N.  Y.  Snpp.  783. 

DUTH  ruu  Contact  with  Bhoken  Euci«o  Light  Warn  —  iNBTKUcmm 
—  ComUBUTOKS  NcoLiQENCE.  —  Id  an  action  ogKuut  ta  electrio  li^ 
oompany  to  recover  domageB  reaulting  from  the  death  of  tbe  plaintiff 
lnte*tat«,  who  wm  killed  by  ooming  Id  contact  with  one  of  the  defew 
ant'a  electric  light  wirea,  it  appeared  that  lome  time  prior  to  the  aeddei 
the  wire  in  queation  was  diwmvered  Ijing  on  the  ground  quite  ehMS  to 
boiler  hotue  in  which  the  intestate  waa  employed;  that  the  peraon  wl 
discovered  the  wire  removed  it  aome  diatance  away  from  the  only  C 
trance  to  the  boiler  bouae  and  that  the  intestate  who  was  aware  of  tl 
deadly  character  of  the  wire,  placed  boards  on  and  around  the  wire  lo  i 
to  fence  it  in;  that  the  defendant  sent  two  liDsmen  to  repair  the  wli 
and  that  upon  tbeir  arrival  one  of  them  took  tbe  end  of  the  wire  na 
the  boiler  bouee  and  began  to  apliee  it.  The  intestate  returned  to  % 
boiler  house  but  whether  he  did  so  before  or  after  the  work  of  rapa 
had  been  commenced  was  diipnted.  During  the  progress  of  the  repaJ 
the  intestate  stepped  out  of  the  boiler  house  backwarda  and  came 
contact  with  tbe  wire  and  was  killed.  The  witneaaea  estimated  tbe  Ut 
during  which  the  intestate  was  in  the  boiler  house  from  five  to  twa 
minutes.  It  was  held  that  the  queatjon  of  tbe  defendant'a  tiabilit?  ■ 
one  of  fact  for  tbe  jury. 

That  it  wae  not  error  for  tbe  court,  in  answer  to  a  reqneat  of  I 
plaintiff's  counsel  to  charge  that  "  the  deceased  waa  lawfully  in  the  bti! 
bouse,  and  waa  not  obliged  to  apprehend  danger  from  a  live  wire  on  t 
ground  immediately  at  the  entrance  of  the  boiler  house,  if  it  waa  i 
there  when  he  entered  tbe  house,"  to  reply,  "  I  will  leave  all  these  qn 
tions  to  the  jury.     It  is  a  question  of  fact." 

That  it  was  not  objectionable  for  the  court  to  charge  that  "  wbatv 
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Before  Hibschb£rg^  P.  J.,  and  Babtxett,  Jenks,  Woodwabd^ 
imi  HooKus,  J  J. 

Jacob  Marks,  for  appellant. 

Frank  Yemer  Johnson  (E.  Clyde  Sherwood,  on  the  brief) ,  for 
Rspondent 

Opinon  by  Jbitks^  J. : 

Tbe  plaintiff  charges  an  electric  lighting  company  with  n^- 
lifeneey  in  that  it  permitted  its  wire  to  be  and  to  remain  out  of 
lepair  and  broken,  and  yet  alive,  whereby  plaintiff's  intestate,  then 
qwn  a  pnblic  street,  came  into  contact  with  the  wire  and  was 
kiUed.  The  jury  found  that  '^  both  parties  were  negligent,  and 
for  die  defendant." 

The  intestate  was  an  engineer  of  a  boiler  in  a  building  on  North 
ftreet,  New  Kochelle.  In  the  daytime  Mr.  Stroebel,  a  lineman  of 
die  New  York  Telephone  Company,  saw  the  wire  lying  on  the 
groimd  and  spluttering  fire.  It  was  then  quite  close  to  the  boiler 
ioose.  Mr.  Stroebel  lifted  the  wire  by  tape  insulation,  and  placed 
it  dose  to  a  pole,  and  in  the  rear  of  the  boiler  house,  some  dis- 
aiBoe  away  from  its  only  entrance.  Then  the  intestate  placed 
ktrds  on  and  around  it,  so  as  to  fence  it  in.  The  defendant  had 
kei  notified  of  the  break,  and  sent  in  haste  two  linemen  to  repair 
4e  wire.  Upon  their  arrival,  one  of  them,  Mr.  Pfeiffer,  took 
4e  wire  back  to  the  sidewalk,  and  they  there  began  the  work  of 
lepair;  which  was  a  process  of  splicing.  The  wires  being  repaired 
iwe  then  in  the  vicinity  of  the  door  of  the  boiler  house.  The 
Qtestate,  during  this  work  of  repair,  stepped  out  of  the  boiler 
kmse,  and  fell  dead.  In  all  probabili^  he  came  into  contact  with 
I  live  wire.  No  other  cause  of  his  death  is  suggested,  and  the 
mendant  circumstances  point  to  death  from  an  electric  shock  from 
Be  wire  or  wires,  which  were  then  charged  with  lethal  current. 

There  was  dispute  whether  the  intestate  went  into  the  boiler 
iouae  before  repairs  were  begun.  Mr.  Stroebel,  for  the  plaintiff, 
iBtifies  that  the  intestate  did  enter  it  before  that  time,  and  re- 
Qiiiied  there  until  he  stepped  out  to  his  death.  But  the  two  line- 
i«i  testify,  for  the  defendant,  that  the  intestate  was  present  when 
fcey  beg:an  their  work  (and  one  also  says  when  they  laid  it  out), 
ia«l  that  Mr.  Pfeiffer  then  told  him  that  there  was  enough  cut- 
jot  in  th^  vr/re  to  A:j'JJ  six  men.     But,  so  far  as  this  bears  upon 
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the  dangerous  character  of  the  vire,  even  Mr.  Stroebel  testifies 
tliat  Mr,  Ffeiffer  warned  tlie  intestate  of  its  deadly  character, 
but  that  the  intestate  was  in  the  boiler  house  at  that  time.  In  any 
event,  the  evidence  that  the  intestate  knew  of  the  dangerous  char- 
acter of  the  wire  before  the  arrival  of  the  repairers  is  overwhelm- 
ing. The  plaintiff's  witness,  Mr.  StroebeJ,  testifies  that  the  intes- 
tate came  out  of  the  boiler  house  backwards.  The  witneasea  vary 
from  five  to  twenty  minutes  in  estimating  the  time  during  which 
the  intestate  was  in  the  boiler  house.  I  think  that  the  case  was 
properly  for  the  jury,  and  that  no  reason  appears  frmn  the  facts 
for  disturbing  its  verdict. 

The  learned  counsel  for  the  aj^ellant  insists  that  the  learned 
court  erred  in  several  rulings  which  are  fatal  to  the  judgment. 
At  the  close  of  the  main  diaige,  the  court  was  asked  by  the  plain- 
tiff to  charge : 

"  Thftt  Oolden  had  the  right  to  umune  that  while  he  waa  Inride  the  boikr 
boiue,  engaged  In  the  performance  of  hia  dutiea,  the  defendant'!  anplc^w 
would  not  place  a  live  wire  near  the  entrance  of  that  houae,  whoa  it  woold 
become  dangerous  to  him." 

The  court  replied : 
"  Tee.    I  will  not  toncb  that  any  more  than  I  htm." 

The  appellant  says  tliat  the  court  refused  to  chai^  the  regnest 
I  think  otherwise.  It  answered  "  Yes,"  thereby  in  effect  so  dui;^ 
ing  the  jury.  I  cannot  construe  the  entire  response  of  the  conrt: 
"  Tes.     I  will  not  touch  that  any  more  than  I  have  "  —  aave  ts 
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tke  efeetric  poie,  and  there  turned  off  the  current  altogether,  and  that,  ai  he 
WIS  ynmnAin^  and  dealing  with  a  thing  the  deadlineu  of  ^hich  it  admitted  by 
everybody,  ordinary  care  should  have  compelled  him  to  have  gone  back, 
climbed  np  this  pole  and  turned  off  the  current.  •  •  •  Yon  are  eonfined 
in  this  case  to  deciding  whether  the  defendant's  servants  were  guilty  of  neg- 
ligesDe  after  they  disooTered  the  broken  wire  and  while  they  were  mending  it; 
sad  yoQ  know,  as  well  as  I,  that,  when  I  speak  of  care,  it  means  such  care 
ss  a  man  of  ordinary  prudence  and  ordinary  wit  would  apply  to  the  work  he 
was  doing.  •  •  •  You  must  adapt  your  care  to  the  work  yon  are  doing. 
So,  ia  deciding  whether  these  people  acted  sensibly  and  prudently  and  with 
vdiaary  care,  you  must  remember  what  they  were  doing.  *  *  *  I  referred 
t»  the  conditions  before  the  wire  broke,  to  show  you  that  he  knew  the  danger 
•f  the  wire,  what  it  was,  and  that  he  picked  it  up  with  dry  wood  and  put  it 
ever  the  fence.  Did  he,  in  backing  out,  or  walking  out,  of  this  boiler  house 
ia  the  way  you  find  he  did,  use  the  care  and  that  watchfulness  that  a  man 
■hoold  do,  stepping  near  a  deadly  thing?  *  *  •  Now,  suppose  you  find  that 
tbt  eompany's  serrants  were  negligent  men,  and  that  Golden  was  not  negli- 
fst;  then  yoo  come  to  the  question  of  how  much  yon  should  pay  him." 

The  plaintifPs  counsel  also  asked  the  court  to  charge: 

'  If  the  defendant's  employees,  in  repairing  the  broken  wire  while  the  de- 
CMssd  was  inside  the  boiler  house,  carelessly  allowed  a  portion  of  the  live 
vin  to  reach  the  ground  near  the  doorway  of  the  boiler  house,  and  the  de- 
eeued,  without  knowing  the  live  wire  was  near  the  doorway,  and  while  exer 
eniag  care,  came  out  of  the  doorway,  and  came  in  contact  with  the  live  wire 
mr  the  door,  while  stepping  out  of  the  door,  and  received  a  shock  which 
eumd  his  death,  the  defendant  is  responsible." 

TW  Court:  **  I  wiU  leave  that  to  the  jury.  That  is  a  second  summing  up. 
(Encption.)" 

The  court  theretofore  had  fully  and  sufficiently  diarged  the  law, 
od  it  was  not  bound  to  reiterate  it  in  the  proposition  presented,  or 
in  the  form  of  that  proposition.    Rexter  v.  Staring  73  N.  Y.  601. 

The  court  was  also  requested  by  the  plaintiff's  counsel  to  charge 

thit: 

"The  intestate  was  lawfully  in  the  boiler  house,  and  was  not  obliged  to 
ifprehcBd  danger  from  a  live  wire  on  the  ground  immediately  at  the  entrance 
if  the  boiler  bouse,  if  it  was  not  there  when  he  entered  the  house." 

The  Court :  **  I  will  leave  all  these  questions  to  the  jury.  It  is  a  question 
if  fseL"* 

Exception  was  then  taken.  Whether  the  intestate  was  "  obliged  " 
to  apprehend  danger  manifestly  depended  upon  the  surrounding 
ficts  and  circumstances.  Assume  that  the  jury  found  that  the 
intestate  was  fully  apprised  of  the  thrice  deadly  character  of  the 
wire,  and  that  it  credited  the  testimony  of  Mr.  Wallace,  one  of 
4e  repairers,  that  while  they  were  laying  out  their  work  the  intes- 
tite  was  *^  around  there,"  that  he  *^  stood  for  quite  a  while  in  full 
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view  of  us  doing  the  work,"  and  that  he  remained  in  the  lioikr 
house  only  five  minutes,  or  even  that  while  he  was  in  die  boiler 
house,  as  testified  to  hj  plaintiff's  witness  Stroebel,  the  linemen 
then  warned  him  that  the  wire  was  alive ;  can  it  be  said  as  mat- 
ter of  law  that  he  was  not  under  a  legal  obligation  (i.  e.,  in  the 
exercise  of  due  oare,  bound)  to  apprehend  danger,  even  if  the 
wire  was  not  immediately  at  the  entrance  when  he  entered  the 
house  ?  The  request  is,  not  that  he  was  not  to  apprehend  that  a 
live  wire  would  be  near  the  entrance  to  the  house,  but  that  he  was 
not  to  apprehend  danger  from  a  live  wire  near  the  house,  if  the 
wire  were  not  near  the  house  when  he  entered  it. 

The  court,  under  exception,  charged : 

"  Whatever  was  the  caiue  of  the  breaking  of  the  defendanV*  wire,  ud 
wbowtoever  fault  it  mvy  have  been,  the  deceased  waa  required  to  exereiie  tits 
care  of  a  reasonably  prudent  man  to  avoid  contact  with  the  wire,  uid  if  Iia 
knew  its  location,  or  if  he  ought  to  have  known  it,  and  neglected  to  keep  ■ 
reasonably  safe  distance  from  the  wire,  and  therefore  came  in  eontaet  with  it 
by  accidentally  stepping  upon  it,  there  can  be  no  recovery  in  thit  action.'' 

This  is  objected  to,  in  that  the  court  did  not  (diarge  the  jury 
that  the  plaintiff's  negligence  must  be  such  as  contributed  to  tlie 
accident  I  think  this  is  hypercriticism.  The  theory  of  the  plaio- 
tiff  was  that  death  was  caused  by  electrocution.  The  negligence 
referred  to  is  that  of  coming  in  contact  with  the  living  wire,  which 
was,  of  course,  a  contributing  cause. 

The  court  also  charged,  under  the  plaintiff's  exception: 
"  If  the  deceased,  knowing  the  proximity  of  this  wire  and  the  danger  thereof. 
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"And  faU  ao  doing  wu  a  bihire  to  remain  «a  alert  And  watchful  aa  m 
NUonably  careful  man  ahonld  under  the  drenmatanoei." 

Ezamination  of  the  opinion  in  Lewis'  Case  will  show  that  the 
gist  of  the  critifiism  is  that  the  JU17  might  have  understood  that 
n^ligence  of  the  defendant  might  be  based  upon  the  omission  of 
tlie  engineer  to  do  any  act  which  the  jury  at  the  time  of  trial  might 
hare  believed  would  have  prevented  the  collision.  The  charge 
ID  the  case  at  bar  is  not  that  mere  preoccupation  and  forgetful- 
nesB  of  the  intestate  defeated  recovery,  but  a  preoccupation  and 
fo^tfulness  that  was  inconsistent  with  the  conduct  of  a  reason- 
ibl;  careful  man  under  the  circumstances.  Under  this  charge, 
the  jury  were  free  to  find  a  verdict  for  tlie  plaintiff,  even  thou^ 
W  were  preoccupied  and  forgetful,  provided  he  was,  notwiih- 
ttindiog  sucii  lapse,  in  the  exercise  of  due  care. 

The  exception  to  the  testimony  that  tlie  dangerous  character 
of  the  wire  had  been  theretofore  called  to  the  attention  of  the 
intestate  is  not  well  taken.  The  objection  was  taken  subsequent 
to  the  testimony,  and  the  remedy  of  the  plaintiff  waa  a  motion  to 
rtrike  it  out  Link  v.  Sheldon,  136  N.  Y.  1,  9,  32  N.  E.  696. 
Even  if  erroneously  admitted,  it  bore  solely  upon  the  question  of 
notice,  which,  beyond  dispute,  was  fully  proven  by  competent 
evidence.  In  no  event,  therefore,  could  it  justify  the  disturbance 
of  the  verdict 

The  judgment  and  order  should  be  affirmed,  with  coats.  All 
concur,  except  Hooker,  J.,  who  dissents. 


WOFPOHD  &  RaTHBOKB  V,  BuCHEL  PoWEB  &  IbBIOATIOUT  Co. 

Ten*  Court  of  CMl  ApptaU  —  April  19,  1904. 

36  Te».  Civ.  App.  531,  80  S.  W.  1078. 

BiXACH  OP  CoxTXAcr  td  Fubkish  Cubbiitt  td  Run  Motor  to  Its  Wab- 

KA^m>  Capacitt.  —  In  an  Action  to  recorer  daniAges  for  the  breach  of  a 

eoutract  to  furniah  aufScient  electrical  current  to  operate  a  motor  to  its 

wArrauted  eapacitj,  it  waa  held  that  the  defendants'  obligation  waa  meas- 

Breach  «f  Contraot  to  Fnralab  Cvrreat.  ^  Breach  of  contract  to  f ur- 
ninh  rlwtric  power  to  run  elevator.  See  Kimball  Broi,  Co.  v.  Citizen»'  Qa*  ■£ 
Elrctric  Co.,  pott,  118  N.  W.  8BI.  See  also  the  following  cases  In  this  volume: 
Btone  r.  ItcKtntebidy  Ay.  Co.,  po«t,  BQ  App.  Div.  44.  00  N.  Y.  Supp.  742; 
frrraef  Water  Co.  «.  8<m  Antonio  L.  &  P.  Co.,  fxul,  1  Cal.  App.  611,  62 
Pac.  502. 
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nred  by  the  warranted  capacity  of  the  motor,  and  not  the  amonat  which 
by  ftctiMl  experiment  it  might  be  found  able  to  endure. 

Appeal  hy  pkintiffa  from  a  judgment  for  defraidant   Affirmed. 

Kleberg,  Orimes  £  Schleicher  and  Davidson  <£  Bailey,  for 
appellants. 

Oeorge  J,  Schleicher  and  Denman,  Franklin  &  MeOown,  tat 
appellee. 

Opinion  by  Gii-i.,  J. : 

Ibis  is  a  suit  b;  appellants  to  recover  of  tbe  appellee,  a  ocff- 
poration,  damages  alleged  to  bave  resulted  from  a  failure  oa  the 
part  of  appellee  to  fumieh  to  appellants  sufficient  electrical  cur- 
rent to  operate  to  its  warranted  capacity  a  TS-horee  power  electric 
motor  used  by  them  for  pumping  water  for  irrigation  purposes, 
and  which  current  the  appellee  had  contracted  to  furnish.  A  trial 
by  jury  resulted  in  a  verdict  for  appellee. 

The  appellants  were  the  owners  of  340  acres  of  land  near  the 
Quadalupe  river,  in  De  Witt  county,  upon  which  they  wished  to 
grow  rice  by  irrigation  from  the  river.  The  appellee  was  a  coi^ 
poration  engaged  in  the  generation  and  sale  of  electric  current 
for  lighting  and  power.  The  appellants,  having  determined  to 
operate  their  pump  by  electric  power,  concluded  to  purchase  an 
electric  motor  from  the  General  Electric  Company.  Having  had 
no  previous  dealings  with  that  concern,  they  induced  the  appellee, 
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rice,  and  the  irrigation  b^un.  Fifty  acres  were  properly  irri- 
gited,  and  made  a  full  crop.  Forty-five  acres,  for  want  of  suffi- 
cient water,  made  only  a  partial  eropw  The  remainding  240  acres 
prodnced  nothing,  for  want  of  water. 

On  the  general  question  of  liability  two  controlling  issues  were 
presented  by  the  pleading  and  proof,  viz.,  what  was  the  war- 
nnted  capacity  of  the  motor  ?  and  whether  appellee  had  furnished 
sufficient  current  under  the  contract  Upon  these  points  the  evi- 
dence was  conflicting,  but  was  ample  to  sustain  the  conclusion 
dist  sufficient  had  been  furnished  to  operate  the  motor  to  its  war- 
nnted  capacity  when  properly  handled. 

By  the  first  and  third  assignments,  appellants  complain  of  the 

refusal  of  the  trial  court  to  give  their  first  requested  charge,  which 

is  in  the  following  langue : 

"  PlAintilTB  request  the  court  to  instruct  the  jury  that  the  warranteJ 
ctptdtj  of  the  electrical  motor  described  in  the  contract  upon  which  plaintilT 
■es  is  75  horse  power,  but  any  additional  horse  power  which  said  motor 
eonld  safely  develop,  and  which  was  required  to  perform  its  work  in  operating 
jkt  pomp  which  it  was  intended  to  operate,  is  also  within  the  warranted 
cificity  of  said  motor,  within  the  meaning  of  said  contract." 

The  court  did  not  err  in  the  respect  complained  of.  To  the 
AiTge  requested  there  are  at  least  two  fatal  objections:  In  the 
first  place,  the  warranty  as  to  the  horse  power  of  the  motor  not 
being  evidenced  by  writing,  and  being  a  matter  in  dispute,  the 
diarge  was  manifestly  on  the  weight  of  evidence;  and,  second. 
It  tssumes  that  the  appellees  contracted  to  furnish  such  quantity 
rfcnrrent  as  the  motor  would  safely  stand,  however  much  horse 
power  it  might  develop,  if  plaintiffs  pump  required  more  to  per- 
fenn  the  work  put  upon  it.  There  was  testimony  to  the  effect 
dat,  with  the  current  furnished,  the  motor  was  sometimes  re- 
^lired  to  develop  double  the  horse  power  mentioned  in  the  con- 
tract, though,  under  normal  conditions  BS-horse  power  was  ample 
to  lift  4,200  gallons  of  water  per  minute  —  the  amount  the  pump 
WIS  expected  to  lift.  It  is  manifest  from  the  terms  of  the  con- 
tnct  that  the  appellee's  obligation  was  measured  by  the  warranted 
eipicity  of  the  motor,  and  not  the  amount  which  by  actual  experi- 
■ent  it  might  be  found  able  to  endure.  The  trial  court,  in  his 
general  charge,  properly  left  to  the  jury  the  issue  of  warranted 
opacity,  to  be  found  as  a  fact,  as  well  as  the  issue  of  due  per- 
fannance  o£  J^  contract  on  the  part  of  appellee.     This  dispoaes 
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also  of  the  second  assignment,  which  assails  the  court's  general 
charge  upon  the  point 

The  fourth  and  fifth  assignments  are  addressed  to  tlie  court's 
general  charge  on  the  measure  of  damages,  and  the  refusal  to  give 
special  charges  upon  that  issue.  We  are  of  opinion  the  matters 
complained  of,  if  error,  are  immaterial,  as  the  verdict  is  mani- 
festly based  on  the  issue  of  liability,  and  the  jury  did  not  reach 
the  issue  of  damages. 

The  sixth  assignment  complains  of  the  introduction  of  certain 
letters  and  telegrams  received  by  the  appelle  from  the  (General 
Electric  Company  during  the  negotiations  for  the  purchase  of 
the  motor  for  appellants.  They  were  adduced  over  appellant's 
objection  upon  the  issue  of  warranted  capacity.  We  are  of  opin- 
ion they  were  admissible.  There  is  some  evidence  tending  to 
show  they  were  shown  to  Rathbone,  one  of  the  appellants,  and 
further  it  appears  that  appellee  acted  as  the  agent  of  appellants 
in  the  purchase  of  the  motor.  Communications  addressed  to  them^ 
containing  warranties  as  to  the  power  of  the  motor,  would  inure  to 
the  benefit  of  appellants,  and  were  admissible  on  the  issue. 

The  seventh,  eighth,  ninth,  and  tenth  assignments  complain 
of  the  action  of  the  court  in  sustaining  exceptions  to  the  supple 
mental  motion  for  new  trial.  Within  two  days  of  the  rendition 
of  the  judgment  a  motion  for  new  trial  was  duly  filed.  Twenty 
days  later,  and  shortly  prior  to  the  adjournment  of  the  court, 
they  filed  a  supplemental  motion,  which  set  up  the  following 
additional  facts:  The  jury  which  tried  the  cause  did,  before 
they  were  impaneled,  visit  appellee's  power  plant,  and  were  prob- 
ably influenced  in  their  verdict  by  what  they  saw.  The  motion 
shows  that  the  fact  was  known  to  appellants  before  the  jury  were 
selected  to  try  the  cause.  Second.  Because  the  jury  discussed 
the  case  among  themselves  before  the  cause  was  submitted  to  them 
by  the  charge  of  the  court.  Third.  That  Tom  Smith,  one  of  the 
jurors,  was  approached  by  some  unknown  person,  and  told  not 
to  decide  the  case  according  to  his  own  judgment,  but  to  go  with 
the  white  men  on  the  jury.  The  motion  did  not  disclose  when 
these  facts  came  to  the  knowledge  of  appellants,  or  why  they  were 
not  sooner  presented.  It  was  not  sworn  to,  nor  were  there  any 
supporting  affidavits.  The  motion  was  excepted  to  on  the  ground 
that  it  was  not  made  within  two  days  of  the  date  of  the  judg^ 
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ment,  nor  reasons  given  for  not  sooner  presenting  the  facts,  and^ 
further,  because  it  was  not  sworn  to.  These  exceptions  were 
sustained,  and  appellants  refused  to  amend.  The  first  ground 
was  manifestly  too  vague  to  require  consideration.  As  to  the 
second  and  third  grounds,  they  presented  matter  requiring  an 
investigation  of  the  facts.  The  motion  was  not  sworn  to.  It 
did  not  disclose  the  names  of  the  witnesses  by  which  its  allega* 
tions  were  to  be  established,  nor  in  any  other  way  point  out  the 
means  by  which  the  court  might  inform  himself  of  the  facts 
alleged.  A  motion  for  new  trial  filed  later  than  two  days  after 
tbe  judgment  is  addressed  to  the  trial  court's  discretion,  and  we 
are  unwilling  to  hold  that  the  trial  court  abused  that  discretion 
bj  refusing  to  institute  a  general  investigation  of  the  unsworn 
allegations  of  the  supplemental  motion,  especially  when  appel- 
lants refused  to  swear  to  it  or  append  affidavits,  or  otherwise 
amend,  after  the  exceptions  were  sustained. 

We  find  no  reversible  error  in  the  record.     The  judgment  is 
therefore  afiirmed. 

AfSrmed. 


Commonwealth  Electbic  Co.  v.  Melville. 

lUinoia  Supreme  Court  —  April  20, 1904. 
210  III  70,  70  N.  E.  1052. 

L  Elkthcitt  —  Cabb  Bequibed.  —  Electricity  is  a  subtle  and  powerful 
agentw  Ordinary  care,  exercised  by  those  who  make  a  business  of  using 
it  for  prdfit,  to  prevent  injury  to  others  therefrom,  requires  much  greater 
precaution  in  its  use  than  where  the  element  used  is  of  a  less  dangerous 
character.     The  care  must  be  commensurate  with  the  danger. 

1  Electric  Carle  beneath  Sidewalk  —  Defkctive  Insulation  —  Injubtto 
BoT.  —  An  electric  company,  pursuant  to  a  city  ordinance,  placed  an 
electric  cable  beneath  the  sidewalk.  There  was  no  access  to  the  cable 
from  the  street,  but  there  was  access  from  an  abutting  lot.  The  cabl;> 
was  defectively  insulated,  and   a  boy  attracted  to  the  place  by  a  fire 


Care  Reqmired  of  Eleetrie  CompanleB. » See  Chiest  v.  Ediaon  Illumi' 
nmting  Co.,  post,  and  note  thereunder. 

Wkem  Trespasaer  May  BeeoTer. »  See  note  to  Daltry  v.  Media  Electric 
LiyktjL  Heat  d  Power  Co,,  ante. 

Attrmettwe  IhOMUioeB.  —  See  note  to  Mayfield  Water  d  L.  Co.  v.  Webh'e 
Aim'r,  ptmt. 
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caused  by  the  grounding  of  the  current  was  injured  by  coming  in  oontaet 
with  the  cable.    Held,  that  the  company  was  liable  for  the  boy's  injury. 

8.  Same  —  Tbespasseb.  —  A  boy  going  beneath  a  sidewalk,  where  there  is  ma 
electric  cable,  there  being  nothing  to  prevent  access,  is  not  a  trntpaiwr 
so  as  to  prevent  his  recovering  for  injury  received  by  coming  in  oontaet 
with  the  cable. 

4.  Same  —  Contkibutobt  Negligence.  —  In  an  action  to  recover  for  injuries 
received  by  coming  in  contact  with  a  defectively  insulated  electrie  eablt 
beneath  a  sidewalk,  the  question  of  contributory  negligence  held  one  for 
jury. 

6.  Same  —  Tbaps  —  Attbactive  Nuisances.  —  The  doctrine  of  traps  or  of 
attractive  nuisances  is  not  applicable  where  boys  accustomed  to  play 
beneath  a  sidewalk,  where  an  electric  company  maintained  a  defeettvalj 
insulated  electric  cable,  were  injured  by  coming  in  contact  with  the  cable. 

Appeal  by  defendant  from  a  judgment  of  the  Appellate  Court 
(110  111.  App.  242) 9  affirming  a  judgment  in  favor  of  plaintiff. 
Affirmed. 

Statement  of  facts  by  Scott^  J. : 

lliis  is  an  appeal  from  a  judgment  of  the  Appellate  Court  for  the  First  Dis- 
trict, aflSrming  a  judgment  for  $3,500  rendered  against  appellant  in  the  Cir- 
cuit Court  of  Cook  county  as  damages  for  a  personal  injury  sustained  bgr 
David  Melville,  the  appellee.  The  injury  was  caused  by  contact  with  an  elec- 
tric wire  or  cable,  belonging  to  the  defendant,  wliich  had  been  placed  under- 
neath a  wooden  sidewalk  on  Ogden  avenue,  in  the  city  of  Chicago.  This  side- 
walk passes  in  front  of  a  vacant  lot.  On  one  side  of  the  lot  is  a  building 
used  for  a  barber  shop,  and  on  the  other  side  is  a  building  referred  to  as  a 
"  brick  building."  The  sidewalk  in  front  of  those  premises  is  about  five  feet 
above  the  ground  over  which  it  is  built.  The  surface  of  the  vacant  lot  t» 
slmost  on  a  level  with  the  ground  under  the  sidewalk,  and  the  surface  of  the 
street  is  a  little  lower  than  that  of  the  lot.  The  sidewalk  is  nine  or  ten  feet 
in  width.  The  curbstone  extends  from  the  surface  of  the  street  up  to  the 
outer  edge  of  the  sidewalk,  and  separates  the  space  below  the  sidewalk  from 
the  street.  The  space  in  front  of  the  barber  shop  and  that  in  front  of  the 
brick  building  are  inclosed  on  all  sides,  and  are  used  for  storing  coal.  Both 
are  separated  from  that  in  front  of  the  vacant  lot  by  wooden  partitions.  The 
space  in  front  of  the  lot  is  not  inclosed  on  the  side  next  to  the  lot,  and  there 
is  nothing  to  prevent  a  person  on  the  lot  from  going  under  the  sidewalk. 
There  is  no  fence  at  the  back  of  the  lot,  which  opens  on  an  alley.  In  front 
of  the  lot,  extending  up  from  the  inner  edge  of  the  sidewalk,  is  a  billboard 
about  twenty  feet  in  height.  There  is  a  space  of  from  two  to  three  feet  be- 
tween the  sidewalk  and  the  bottom  of  the  billboard,  so  that  a  person  seeking 
access  to  the  lot  from  the  street  would  have  to  crawl  through  the  space  be- 
tween the  sidewalk  and  the  billboard.  The  electric  wire  or  cable  of  the  defend- 
ant was  fastened  to  the  under  part  of  the  sidewalk,  and  lay  either  alongside 
or  on  top  of  the  curbstone,  or  stone  wall  which  separates  this  space  from  Che 

street. 

On  October  22,  1000,  this  wire  became  out  of  order,  and  the  eleetrieity 
meapiBg  from  it  Bet  lire  to  the  lower  part  of  the  sidewalk  tb  which  it 
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bstned,  eaiuuig  smoke  to  come  up  between  the  boards  of  the  sidewalk  in 

fnat  of  the  barber  shop  and  for  quite  a  distance  along  the  block,  but  not  in 

froat  of  this  Tacant  k>t.     This  attracted  a  considerable  number  of  men  and 

loji,  among  them  the  plaintiff,  who  was  a  boy  fourteen  years  of  age.    The 

oHc  of  the  smoke  had  not  been  discovered  when  appellee,  in  company  with 

tVD  other  boys,  crawled   through  the  space  between  the  sidewalk  and  bill- 

levd,  dropped  down  to  the  lot,  and  from  there  went  under  the  sidewalk  orer 

ti  tke  ^rthest  side,   next   to  the  curbstone  or  stone  wall.     Plaintiff's  two 

MBpsaioas  kioked  through  a  hole  in  the  partition  which  separated  the  space 

is  froat  of  the  lot  from  that  in  front  of  the  barber  shop,  and  saw  the  side- 

vift  OB  fire  where  the  wire  or  cable  was  attached  to  it  in  front  of  the  shop. 

PUitiff  then  attempted  to  look  through  the  hole,  but  in  some  way  slipped, 

tknw  his  right  hand  up,  and  caught  hold  of  the  wire,  which  at  that  place 

■gpd  down  from  the  sidewalk  several  inches,  thereby  receiving  a  shock  which 

nitocd  him  unoonscioua,  and  the  wire  burned  his  hand  to  such  an  extent 

thit  iti  Qsefnfaieaa  is  greatly  impaired  and  the  hand  is  permanently  injured. 

The  eridenee  for  the  plaintiff  tends  to  show  that  this  cable  consisted,  first, 

if  a  eoi^wr  wire  which  carried  the  electricity.    This  was  inclosed  by  the  in- 

ahtng  material,  and  the  whole  was  covered  with  lead,  except  at  the  joints, 

vkre  the  wire  and  insulation  were  incased  by  another  insulating  material. 

Wks  new,  the  cable  had  an  outside  covering  of  jute.    This  had  worn  off  or 

tej«d  in  many  places,  leaving  the  lead,  which  is  a  conductor  of  electricity, 

ofmd,    A  *' ground,"  as  that  term  is  used  by  electrical  experts,  is  ooea- 

by  a  defect  or  break  in  the  insulation,  which  permits  the  current  to 

from  the  copper  wire  to  the  lead  covering,  and  from  there  to  the  earth. 

instances  the  current  is  carried  along  the  cable  by  the  lead,  and  com- 

ited  to  anything  with  which  the  lead  comes  in  contact.    The  evidence 

tho  leads  to  show  that  this  cable  had  been  "  grounded "  in  the  vicinity  of 

Ae  aendent  on  several  occasions  shortly  prior  to  the  time  of  the  injury ;  that 

t  kid  been  in  use  for  a  period  of  from  eight  to  fourteen  years ;  that  the  wire 

ii  tke  circuit  of  which  it  was  a  part  had  frequently  been  repaired  by  remov- 

i^  ^tetB  of  the  cable  and  replacing  them  with  new  cable,  but  that  portions 

li  tbt  cable  as  ori^nallj  placed  were  still  in  use  on  the  circuit ;  that  a  short 

^Mtuee  from  the  place  where  the  injury  occurred  the  circuit  had  been  out 

ifflrder  about  two  weeks  before  October  22;  that  at  that  time  there  was  a 

'poand "  on  the  circuit,  and  defendant's  employees,  in  attempting  to  locate 

tktnabk  bttd  gone  under  the  sidewalk  in  front  of  the  vacant  lot;  and  that 

^^  day  preceding  the   injury  to  the  plaintiff  the  wire  was  out  of  order 

•*r  the  sidewalk  in   front  of  the  adjoining  lot.    The  evidence  further  tends 

* dwr  thzt  the  vacant  lot  had  been  used  by  children  of  the  neighborhood  as 

'tkim    il  f       a    considerable  period  prior  to  October  22,  1900;  that  chil- 

^(^'^went  under    the    sidewalk  from  the  lot  when  playing  games,  and 

^^«  for  mheltcr   from   the  sun  or  rain. 

-W5»  tui   B  ori^nally  filed,  consisted  of  three  counts.     Afterwards 

♦ArZsration.  a«  ^ere  ^^^'  At  the  close  of  plaintiff's  evidence,  and 
kIdJtioDAl  coan  ^^^  ^^^  evidence  in  the  case,  the  defendant  moved  the 
]t  the  close  of  a  ^^  instruction  to  find  the  defendant  not  guilty,  and 
gire  to  the  ^^^  3^^  instruction  which  directed  the  jury  to  return 
•"^   time    O"  ^-^^TTuled  the  motion  and  refused  the  instruction  in 

The  coti  ^^^    t^A^^ned  snd  urged  by  appelbmt  for  a  reveraai  of 
The 
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the  eanae  are:  First,  that  no  count  of  tbe  declaration  itates  a  eauM  nl 
action;  and,  Mcond,  that  the  court  should  have  given  tbe  peremptory  in- 
(truction. 

F.  J.  Canty  aod  B.  J.  Folonie,  for  appellant 

Ela,  Orover  de  Graves,  for  appellee. 

Opinion  by  Scott,  J. : 

It  is  urged  that  the  declaration  herein  does  not  state  a  canN 
of  action.     This  question  arose  in  tbe  Circuit  Court  upon  ■ 
motion  in  arrest  of  judgment    Appellee,  upon  leave  obtained  in 
tliis  court,  has  filed  here  s  certified  copy  of  tbe  brief  and  arga 
ment  of  appellant  which  was  filed  in  the  Appellate  Court     1 
appears   therefrom  that   in  that  court   the   insufficiency   of   th- 
declaration  was  not  suggested ;  but  it  is  said  that,  where  a  declars 
tion  omits  to  aver  a  material  fact  essential  to  a  valid  cause  c 
action,  the  judgment  will  be  reversed,  although  no  question  i 
made  below.    It  is  unnecessary  to  discuss  this  proposition,  as  tb 
authorities  cited  in  support  thereof  do  not  apply  in  a  court  ( 
review,  where  the  question  is  pending  on  appeal  from  or  writ « 
error  to  an  intermediate  court,  which  is  likewise  a  court  of  reviei 
We  can  only  determine  whether  the  Appellate  Court  decided  eo 
lectly.    National  Bank  v.  Le  Moyne,  127  IlL  253,  20  N.  E.  4 
In  doing  this  it  is  manifest  we  can  consider  no  matters  exce 
those  which  were  presented  to  that  court.     Sherwood  v.  IIUtu 
Trust  £  Savings  Bank,  195  111.  112,  62  N.  E.  835,  88  Am.  i 
Rev.  183.     Wo  will  not  consider  up  error  Assigned  on  the  rpfo 
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It  15  eaniestlv  insisted  on  the  part  of  the  electric  company 
that  the  relation  of  the  plaintiff  to  the  defendant  was  that  of  tres- 
pisser  or  licensee,  and  that^  consequently,  the  defendant  was  not 
hViey  nniess  the  injury  to  the  plaintiff  resulted  from  some  will- 
ful or  wanton  act  of  the  defendant.  We  think  this  a  misappre- 
kcsiozL  The  only  right  the  electric  company  had  under  the 
ordiMnce  was  a  right  to  place  its  wire  under  the  sidewalk.  It 
IB  entitled  to  permanently  occupy  no  more  space  for  that  pur- 
poK  than  was  necessary  for  the  wire  and  any  devices  used  to  pro- 
fept  the  wire  and  to  keep  persons  from  coming  in  contact  there- 
litL  It  had  no  right  or  permission  to  occupy  the  whole  of  the 
fpice  under  the  side^walk  where  the  accident  occurred.  It  ap- 
pan  that  there  was  nothing  to  prevent  access  from  the  alley  in 
&  rear  to  the  lot  fronting  on  this  space ;  that  boys  were  in  the 
blit  of  playing  on  that  lot,  and  passing  into  this  space  under 
ik  sidewalk  to  shelter  themselves  from  rain  or  sun,  or  for  any 
lAet  purpose  that  occnrred  to  them ;  and  that  this  was  done  with- 
«Qt  objection  from  the  owner  of  the  lot  or  the  city,  and  on  the 
Wttioii  of  this  accident  the  plaintiff  went  under  this  sidewalk  in 
anptny  with  three  other  boys,  one  of  whom,  at  least,  had  been 
in  die  habit  of  playing  in  the  lot  It  is  manifest  that  it  was  not 
in  pnrpoee  of  the  city  that  the  public  should  have  access  to  and 
BK  this  space  as  it  did  the  space  above  the  sidewalk.  If,  how- 
ever, the  curb,  which  was  at  the  outer  edge  of  this  sidewalk  and 
prerented  access  to  the  space  from  the  street,  had  not  been  there, 
diere  could  be  no  question  but  that  the  public  would  have  had 
the  same  right  to  pass  under  this  sidewalk  from  the  street  that 
they  would  have  to  pass  under  a  stairway  or  platform  of  a  sta- 
tion of  an  elevated  railway  located  in  the  street  There  the  pub- 
1k  has.  and  exercises,  the  right  to  pass  over  the  same  portion  of 
die  street  on  two  different  levels,  and  it  seems  apparent  that  the 
{mbUc  would  have  the  same  right  to  pass  upon  this  space,  where 
dtey  came  upon  it  from  an  abutting  lot,  in  the  absence  of  objec- 
tion from  the  lot  owner.  Plaintiff  was,  therefore,  rightfully  in 
4i5  space,  and  he  was  not  there  by  the  leave  or  license  of  the 
Pendant.  The  same  rule  does  not  apply  to  him  as  applies  to 
«ae  who  goes  upon  the  property  of  another,  whether  with  or  with- 
M  permission.  He  was  not  upon  property  either  owned  or  con- 
tnDed  by  the  defeDSsul 
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It  is  tlien  urged  that  he  became  a  trespasser  when  be  laid  h» 
band  upon  the  wire,  by  virtue  of  his  ad:  in  touching  the  wins 
without  the  permission  of  the  owner  thereof,  and  Hector  v.  Boston 
Electric  Light  Co.,  5  Am.  ElecU.  Ca&  300,  161  Mass.  558,  37 
N,  E.  773,  25  L.  R,  A.  554,  is  referred  to  in  support  of  this  poei- 
tion.     In  that  ease  tbe  plaintiff  received  the  injury  while  nptn 
the  roof  of  a  building  where  he  had  no  right,  and  where  he  was 
neither  invited  nor  licensed  to  be.    The  distinction  is  apparent 
PlaintiflTs  act  in  taking  hold  of  the  wire  was  an  accident     Tlw 
injury  resulted  from  that  accident,  and,  while  it  may  be  conceder 
that  be  bad  no  right  to  take  bold  of  tbe  wire,  the  qaesti(Hi  stil 
remains,  who  was  responsible  for  the  injury  that  resulted  from  hi 
accidental  contact  with  that  wire  {     So  far  as  being  in  tbe  spec 
under  tbe  sidewalk  was  concerned,  plaintiff  bad  the  same  rigt 
to  be  there  that  tbe  defendant  had;  but  he  could  not  rightfull 
interfere  with  the  property  of  the  defendant,  or  occupy  the  spa< 
already  pre-empted  by  it     Appellant  urges  that  the  rights  of  tl 
parties  to  be  in  this  space  were  not  equal,  for  tbe  reason  that 
was  there  in  pursuance  of  tbe  terms  of  an  ordinance  and  coald  n 
be  summarily  ejected,  as  tbe  plaintiff,  perhaps,  might  be.     Tl 
is  wholly  immaterial.     Tbe  question  is,  not  bow  long  either  pu 
bad  tbe  right  to  remain,  but  what  right  tbey  had  to  be  there 
the  instant  of  the  accident 

The  evidence  tends  to  prove  that  the  electric  cable  passing  ale 
under  this  sidewalk  had  been  in  use  from  eight  to  fourteen  yea 
that  in  some  places  the  insiilntion  was  defective;  that  the  cable  1 
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powerful  agent.     Ordinary  care,  exercised  by  those  who  male  a 
teiness  of  using  it  for  profit,  to  prevent  injury  to  others  there- 
from, requires  much  greater  precaution  in  its  use  than  where  the 
danent  nsed  is  of  a  less  dangerous  character.    As  there  is  greater 
dinger  and  hazard  in  the  use  of  electricity,  there  must  be  a  cor- 
lepondiug  exercise  of  skill  and  attention,  for  the  purpose  of  avoid* 
iaginjuiT  to  another,  to  constitute  what  the  law  terms  "  ordinary 
eoe."    The  care   must   be   conmiensurate  with  the  danger.      10 
AniiEng.  Enc  of  Law   (2d  ed.),  p.  873;  Alton  Illuminating 
f«.f.  T(ndds,  7  Am.  ElectL  Cas.  548,  190  IlL  367,  60  X.  R  537 ; 
fffham  r.  Portland  General  Electric  Co,,  7  Am.  ElectL  Cas.  487, 
S3  Or.  451,  53  Pac   14,  24,  40  L  R  A.  799,  72  Am.  St.  Rep. 
BO;  Eaynes  r.  Raleigh  Gas  Co.,  114  N.  C.  203,  19  S.  E.  344, 
26  L  R  A.  810,  41  Am.  St.  Rep.  786 ;  McLaughlin  v.  Louisville 
Eledric  Light  Co.,  8  Am.  Electl.  Cas.  255,  100  Ky.  173,  37  S.  W. 
S51,  34  L.  R  A.  812  ;  Ennis  v.  Receiver,  5  Am.  ElectL  Cas.  325, 
SI  Hun,  355,  34  N.  Y.  Supp.  379.    We  are  of  the  opinion  that  the 
appellant's  failure  to  use  some  device  to  guard  its  wires  in  this 
tftice  nnder  this  sidewalk,  so  that  no  person  could  inadvertently 
tOQch  the  cable,  tended  to  show  a  lack  of  ordinary  care. 

It  is  urged,  however,  that  the  plaintiff  was  guilty  of  contribu- 
tOTj  negligence,  as  a  matter  of  law,  in  going  under  the  sidewalk ; 
ind  we  are  referred  to  the  case  of  Heimann  v.  Kinnare,  190  111. 
156,  60  X.  R  215,  52  L.  R  A.  652,  83  Am.  St  Rep.  123.  This 
is  s  case  where  a  boy  lost  his  life  by  drowning.  A  small  pond  was 
partly  filled  with  water,  and  the  water  was  partly  covered  with 
ice;  there  being  an  open  space  of  water  around  the  edge  of  the  ice. 
For  the  purpose  of  ascertaining  if  the  ice  thereon  was  strong,  he 
ran  down  an  incline  leading  to  the  water,  jumped  over  the  open 
water  upon  the  edge  of  the  ice,  and  ran  out  toward  the  middle  of 
Ae  pond,  where  the  ice  gave  way  and  he  was  drowned.  He  knew, 
before  going  there,  that  the  water  was  beyond  his  depth.  He  had 
knowledge  of  the  danger  consequent  on  the  breaking  of  the  ice. 
In  the  case  at  bar  the  plaintiff  did  not  know  that  the  wire  in  ques- 
tion was  under  the  sidewalk,  and  did  not  know  that  there  was 
danger  there  of  the  kind  he  encountered.  He  was  attracted  to  this 
place  by  fire  in  the  vicinity,  occasioned  by  the  "  grounding  "  of 
this  wire.  At  the  place  where  the  accident  occurred  be  was  not 
near  enoiisrh  to  the  £re  so  occasioned  to  be  in  danger  from  the  / 


103  Amebicait  Elkctbicai.  Cases.  [vol.  9 

iteelf,  and  while  negligence  cannot  be  attributed  to  the  defendant 
for  a  failure  to  correct  the  difficulty  which  had  resulted  in  the 
wire  being  "  grounded  "  on  this  occasion,  as  it  does  not  appeal 
that  it  either  had  or  ought  to  have  had  notice  diat  the  wire  was  at 
"  grounded,"  still  it  was  natural  for  the  boy  to  gratify  his  curioait; 
by  going  into  this  apace  for  the  purpose  of  looking  at  the  fire,  and 
in  so  doing  he  went  where  he  had  a  right  to  go,  and  where  he  bad 
no  reason  to  anticipate  any  serious  danger.  The  question  of  eoa- 
tributory  negligence  was  one  for  the  jury. 

We  do  not  think  the  doctrine  of  traps,  or  that  of  attractivi 
nuisances,  applicable.  No  other  errors  have  been  discussed.  Ibi 
judgment  of  the  Appellate  Court  will  be  afiSimed. 

Judgment  affirmed. 


BOCEIITQHAU   ConiTTT  LlGHT  &  POWEB  Co.   ▼.    HOBBS. 

New  BampiKire  Supreme  Court  —  May  S,  190i, 

72  N.  H.  S31,  S8  Atl.  4S. 

EmnENT  DoicAii*  —  Wbbh  SuppLTiiro  Eucnuo  Powb  Puxuo  Ub*.- 
An  electric  light  and  poimr  company,  authorized  bj'  statute  "  to  take  ai 
hold  and  to  purchase  and  hold  Buch  lands  and  intereata  In  land  aa  nu 
be  reasonably  neceraaiy  to  carry  out  the  purpoees  and  objects  for  wU 
it  was  organised,"  its  purpose  being  to  generate  or  eolleot  Weetrieil 
and  store,  transmit,  and  sell  it  to  those  desiring  it  for  any  use  to  wU 
it  is  applicable,  may  t^e  private  lauds  for  the  coDstractioa  «f  its  Ua 
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ing,  transportation,  propuUion  of  cars,  machiDes,  and  engines, 
snd  for  all  mechanical,  commercial  and  business  purposes,  eleo- 
Iricity  aad  gas  and  all  other  illuminants  and  motive  powers;  to  set 
poles  and  stretch  wires  to  conduct  and  transmit  the  same,  and  to 
install  and  lay  all  necessary  means  or  instrumentalities  for  con- 
dacting,  storing  and  transmitting  the  same."  It  is  located  at 
Portsmootb,  and  its  business  is  to  be  carried  on  in  the  towns  and 
dties  of  Rockingham  and  Strafford  counties,  and  in  Alton,  in 
Belknap  county.  By  section  5,  ch.  195,  p.  679,  Laws  1901,  it 
vu  authorized  "  to  take  and  hold  and  to  purchase  and  hold  such 
landa  and  interests  in  land  as  may  be  reasonably  necessary  to 
tarry  out  the  parpcwes  and  objects  for  which  it  was  organized." 
The  intention  of  the  legislature  to  delegate  to  the  corporation  the 
ri^t  to  take  land  without  the  owner's  consent  is  unmistakably 
ihown  by  the  use  of  the  words  "  to  take  "  —  especially  when  read 
in  connection  with  the  words  "  to  purchase  "  immediately  follow- 
ing —  and  by  the  provision  made  for  the  location  of  the  land 
taken  and  payment  of  the  owner's  damages.  The  plaintiff  relies 
npon  this  statute  for  its  authority  to  take  the  desired  interests  in 
the  defendant's  land.  It  proposes  to  construct  and  maintain  a 
line  of  wires  extending  from  a  point  in  Hampton  in  a  straight  line 
to  a  point  in  East  Kingston,  and  from  the  latter  point  in  a  straight 
line  to  a  point  in  Salem  —  a  distance  of  about  twenty-three  miles. 
Tbis  line  crosses  the  defendant's  land,  and  in  the  location  which 
the  plaintiff  has  Sled  (Pub.  St.  cb.  158,  §§  26,  34)  it  particularly 
describes  the  line  and  the  interest  in  land  taken.  The  latter  ia, 
in  substance,  so  far  as  the  defendant's  land  is  concerned,  the  right 
to  set  and  forever  maintain  four  poles  of  a  certain  size  and  height 
at  designated  points  in  the  line;  to  string  as  many  as  fifteen  wires 
npon  cross-arms  attached  to  the  poles,  not  leas  than  eighteen  feet 
above  the  surface  of  the  ground ;  to  cut  all  trees  within  one  rod 
either  side  of  the  line,  and  trim  other  trees  whose  branches  extend 
within  this  space;  and  to  enter  upon  the  land  as  occasion  requires 
for  the  purpose  of  inspecting,  repairing  and  renewing  the  poles, 
wires  and  appurtenances.  The  location  further  states  that  "  there 
are  to  be  transmitted  along  and  upon  said  wires  a  high  potential 
electric  current  to  be  used  in  operating  street  railroads,  for  power, 
lighting,  and  for  other  purposes;  and  other  weaker  electric  cur- 
rents may  be  transmitted  along  and  upon  said  line  for  vitrious 
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purpose."  The  plaintiff's  real  purpose  is  to  furnish  power  for  the-  ' 
operation  of  the  lines  of  electric  railway  located  west,  south  and  ■'' 
east  of  Salem.  It  also  intends,  if  it  has  occasion,  to  furnish  power  ' 
for  any  of  the  purposes  authorized  by  its  charter.  It  is  reasonably  -- 
necessary  to  take  the  specified  interest  in  the  defendant's  land  to  ~  ■- 
carry  into  effect  the  corporation's  purpose. 

Article  12  of  the  Bill  of  Rights  forbids,  by  implication,  the  •-. 
taking  of  private  property  for  private  uses  without  the  owner's  -.^ 
consent.     Concord  R.  R.  v.  Greely,  17  N.  H.  47;  Underwood  t?.    : 
Bailey,  59  X.  H.  480.    Unless,  therefore,  the  use  which  the  plain-  ^^ 
tiff  proposes  to  make  of  the  defendant's  land  is  a  "  public  use," 
within  the  meaning  of  those  words  as  used  in  the  bill  of  rights^   ^ 
the  legislature  had  no  power  to  grant  to  the  plaintiff  the  right  to 
take  the  land  or  an  interest  in  it,  without  the  defendant's  consents 
Whether  the  contemplated  use  is  of  a  public  character  is  a  ques-    : 
tion  of  law.    Concord  R.  R,  v.  Greely,  supra;  Amoskeag  Mfg.  Co. 
V.  Head,  56  N.  II.  386,  399.     The  bill  of  rights  contains  no 
definition  of  "  public  uses,"  and  the  court  has  not  attempted  to    .. 
formulate  one.    "  Tliat  is  left  to  be  determined  in  each  individual 
case  by  reference  to  the  principles  and  reasons  upon  which  the 
right  to  take  private  property  for  public  use  is  founded,  and  by 
authority."    Great  Falls  Mfg.  Co.  v.  Femald,  47  N.  H.  444,  455. 
It  has  been  held  in  this  State  that  the  use  of  land  for  the  following 
purposes  is  a  public  use:    For  a  turnpike  (Petition  of  Mt.  Wash- 
ington Road  Co.,  35  N.  H.  134)  ;  for  a  toll  bridge  (Piscataqua 
Bridge  v.  New  Hampshire  Bridge,  7  N.  II.  35)  ;  for  a  highway 
{Pierce  v.  Somersworth,  10  N.  H.  369;  Backus  v.  Lebanon,  11 
N.  H.  19,  35  Am.  Dec.  466)  ;  for  a  railroad  (Concord  R.  R.  v. 
Greely,  17  N.  H.  47 ;  Northern  R.  R.  v.  Railroad,  27  K  H.  183) ; 
for  a  public  cemetery,  it  seems  (Croivell  v.  Londonderry,  63  N. 
H.  42 ;  Evergreen  Cemetery  Association  r.  Beecher,  53  Conn.  551, 
5  Atl.  Rep.  353)  ;  and  for  making  a  survey  by  the  United  States 
as  a  part  of  the  coast  survey  (Orr  v.  Quimby,  54  N.  11.  590). 
In  all  these  cases,  excepting  the  last,  the  public  have  a  common 
and  equal  right  to  the  use  of  the  land  taken,  for  tlie  purposes  for 
which  it  was  taken,  subject  to  certain  reasonable  limitations,  con- 
ditions and  regulations.    In  fact,  the  principal  object  of  the  taking 
is  the  accommodation  of  the  public ;  and  whatever  benefit  the  cor- 
poration, through  whose  agency  the  right  of  eminent  domain  is 
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aeicUed,  derives  therefrom,  ia  incidental  to  the  main  object,  and 
is  compensatioQ  for  money,  services,  and  skill  contribated  by  it 
(0  the  fnitherance  of  that  object.  The  decision  in  Orr  v.  Quimbg, 
mpra,  is  based  on  the  idea  that  the  use  of  the  land  for  the  pur- 
poses of  the  coast  survey  is  necessaiy  in  order  to  proride  "  a  safe 
hidiwav  upon  the  ocean"  —  which,  it  was  remarked,  "  ia  as 
aaik  a  public  necessity  as  a  safe  highway  upon  the  land." 

It  has  abo  been  held  that  the  owner  or  occupant  of  land  apon  a 
jmam  of  water  may  by  erecting  a  dam  on  his  land,  fake  the  right 
to  flow  the  lands  of  others  without  their  consent,  for  use  in  con- 
ntnion  with  his  mills,  by  complying  with  the  provisions  of  the 
Rinite  authorizing  such  taking,  and  that  the  use  of  land  flowed 
Wer  such  circumstances  is  a  public  use  within  the  meaning  of 
;Le  constitution.  Pub.  St.  ch.  142,  §§  12-19;  Great  Falls  Mfg. 
Co.  r.  Femald,  47  X.  H.  444.  Although  attempts  have  been  made 
i/i  have  this  question  reconsidered,  and  the  reasons  given  for  the 
(imsion  have  been  vigorously  attacked  (50  X.  H.  592;  56  X.  H. 
33>),  the  court  have  r^arded  the  question  as  settled,  and  have 
declined  to  reopen  it  {Ash  v.  Cumminga,  50  X.  H.  591 ;  Amoskeag 
Mfg.  Co.  V.  Head,  56  N.  H,  386;  Amoskeag  Mfg.  Co.  v.  War- 
fM(er.  60  X.  H.  522;  Amoskeag  Mfg.  Co.  v.  Ooodale.  62  X.  H. 
6^).  In  speaking  of  the  milt  act,  Ladd,  J.,  said,  in  Salisbury 
MilU  r.  ForsaSth.  57  N.  H.  124: 

*I  agree  with  comue)  tor  tbe  defendant  that  the  act  goea  to  tfae  verge  of 
tbc  conatitntional  power  of  tfae  legislature,  and  I  may  (ay  that,  bnt  for  the 
tnthoritieB  hy  which  the  court  thought  they  should  he  governed  in  tfae  late 
aK  of  inoakrag  Co.  v.  Bead,  I  ahonld  find  great  difficulty  in  (oatainlng  tt.** 

See,  also,  the  remarks  of  the  same  judge  in  the  case  referred  to, 
S5  X.  H.  400,  The  courts  of  other  States  have  given  a  like  inter- 
pretation to  similar  provisions  of  their  constitutions  with  reference 
to  flowflge.  Lewis,  in  his  work  on  Eminent  Domain,  after  review- 
izs  the  decisions,  concludes  that  "  the  only  possible  basis  upon 
<^hich  the  mill  acts  can  stand  is  that  mills  are  a  public  use,  within 
'he  meaning  of  the  constitution,"  and  that  "  this  can  only  be  true 
of  that  class  of  mills  which  are  obliged  to  serve  the  public,  and 
unites  tbe  acts  are  limited  to  such  mills,  they  cannot  be  sustained." 
1  Lew.  Em.  Dom.,  §§  176-183.  It  would  seem,  therefore,  that 
tie  doctrine  of  Greai  Falls  Mfg.  Co.  v.  Femald,  and  like  cases,  is 
flii  generis,  and  is  not  a-ppiicaWe  to  tbe  All  extent  of  its  import  in 
».aA»  ofher  tAsa  those  speeialljr  relating  to  tbe  taking  of  flowaire 
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rights.  These  cases  cannot  be  regarded  as  deciding  that  '^  public 
use  "  in  the  bill  of  rights  is  synonymous  with  public  benefit,  pub- 
lic advantage,  or  any  use  that  is  for  the  benefit  and  welfare  of  the 
State.  Whatever  was  said  by  Peeley,  C.  J.,  in  the  Femald  cas^ 
having  a  tendency  to  show  that  such  was  his  view,  must  be  under- 
stood as  having  reference  to  the  facts  of  that  case,  and  not  as 
expressing  a  general  rule  to  be  applied  whenever  the  question  of 
public  use  arises. 

That  the  use  of  land  for  constructing  and  maintaining  a  line  of 
wires  to  conduct  currents  of  electricity  employed  in  transmitting 
intelligence  by  telegraph  or  telephone  for  all  persons  who  may 
desire  such  service,  or  in  lighting  public  streets,  highways,  and 
buildings,  etc.,  or  in  moving  the  cars  of  a  railway  serving  the 
public,  is  a  "  public  use  "  within  the  narrower  meaning  of  those 
words  as  applied  in  the  above  cited  cases,  is  beyond  question. 
Pub.  St.  ch.  81,  §  13;  Laws  1895,  p.  367,  ch.  27.  It  has  been 
so  held  in  other  jurisdictions.  Pierce  v.  Drew,  1  Am.  ElectL  Caa. 
571,  136  Mass.  75,  49  Am.  Rep.  7;  Duke  v.  Telephone  Co.,  53 
N.  J.  Law,  341,  21  Atl.  Rep.  460,  11  L.  R.  A.  664;  1  Lew,  Em. 
Dom.,  §  172.  Electricity  is  also  extensively  used  for  the  trans- 
mission of  power  from  the  point  where  the  power  is  accumulated 
by  means  of  a  waterfall,  or  by  the  combustion  of  fuel,  to  distant 
points  for  use  there;  and  the  prospect  is  that  it  will  be  used  in 
the  near  future  to  produce  and  distribute  heat  in  a  similar  manner. 
That  the  use  of  and  for  the  production  and  distribution  of  power 
may  be  a  public  use  is  shown  by  the  mill  acts  and  the  decisions 
respecting  them,  above  cited.  In  the  Femald  case  the  dam  and 
land  flowed  were  several  miles  distant  from  the  mills  which  used 
the  water,  and  in  Amoskeag  Mfg.  Co.  v.  Worcester,  60  N.  H.  522, 
more  than  half  of  the  water  of  the  mill  pond  created  by  the  dam 
was  used  by  other  corporations  and  companies,  who  paid  rent  to 
the  plaintiflFs  therefor.  Tf  the  corporations  and  companies  using 
the  water  had  been  quasi-public  —  if  they  were  engaged  in  a  pub- 
lic service,  like  that  of  grinding  grain  for  all  parties  who  had 
occasion  for  such  service,  without  discrimination  in  rates  or  other 
terms  —  and  if  the  plaintiflFs  in  those  cases,  so  long  as  they  had  a 
surplus  of  water,  were  ready  and  willing  to  supply  it  upon  like 
terms  to  all  corporations  or  persons  desiring  it  for  such  uses,  the 
decisions  would  not  be  subject  to  the  criticism  above  mentioned. 
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The  knowledge  recently  acquired  concerning  electricity  has  made 
it  possible  to  divide  power  into  any  desired  portions,  and  to  freely 
rrjii5mit  the  same  to  almost  any  point  for  use.  This  has  created 
a  demand  for  power,  which,  though  not  so  universal  as  the  demand 
for  water,  is  nevertheless  a  public  character.  Like  water,  elee- 
mdtr  exists  in  nature  in  some  form  or  state,  and  becomes  useful 
as  an  agency  of  man's  industry  only  when  collected  and  controlled. 
It  requires  a  large  capital  to  collect,  store,  and  distribute  it  for 
lateral  use.  The  cost  depends  largely  upon  the  location  of  the 
power  plant.  A  water  power  or  a  location  upon  tide  water  reduces 
die  cost  materially.  It  may  happen  that  the  business  cannot  be 
inaugurated  without  the  aid  of  the  power  of  eminent  domain  for 
the  acquisition  of  necessary  land  or  ri^ts  in  land.  All  these  con- 
ciderations  tend  to  show  that  the  use  of  land  for  collecting,  stor- 
ing, and  distributing  electricity,  for  the  purposes  of  supplying 
pover  and  heat  to  all  who  may  desire  it,  is  a  public  use,  similar 
in  character  to  the  use  of  land  for  collecting,  storing,  and  dis- 
tributing water  for  public  needs  —  a  use  that  is  so  manifestly 
pablic  ^  that  it  has  been  seldom  questioned  and  never  denied." 
1  Lew.  Em.  Dom.,  §  173. 

The  defendant  has  called  attention  to  the  recent  case  of  In  re 
Rhode  Island,  etc.,  Co.,  22  R  L  457,  48  AtL  Rep.  591,  52  L.  R 
A.  879,  in  which  it  was  held  that  the  use  by  an  electric  railway 
company  of  land  situated  five  miles  from  its  railroad  line  for  a 
power  house  and  ooal  pockets  was  not  a  public  use  within  the 
meaning  of  the  constitution  of  that  State,  which  in  this  respect  is 
similar  to  that  of  this  State.  The  decision  is  based  on  the  propo- 
sition that  the  location  of  the  power  house  on  the  particular  lot 
in  question  was  not  essential  to  the  public  service,  but  pertained 
onlv  to  the  private  interest  of  the  company  in  its  business  details. 
With  the  knowledge  of  electricity  thus  far  acquired,  an  electric 
railway  cannot  be  operated  without  generating  or  collecting  elee- 
tricitv  in  large  quantities  and  transmitting  it  from  the  initial 
point  to  and  along  the  railway.  A  power  house,  or  something 
answering  the  same  purpose,  is  as  esesntial  to  the  public  service 
IS  i§  the  railway  track  itself.  The  court  truly  say  in  the  Rhode 
Island  case: 

*'T1icre  U  a  cIam  of  e&ses  where  the  public  doe*  not  use  the  Und  iUelt, 
•ad  ret  the  pmblie  nteeanfy-  mm  9o  direct  sad  obriouB  ma  to  implj  a  pablu 
■ft    Smch,  far  exmrnpU^  Mie  emmet  of  taking  Immd  f€n' eagine  botue^  CMt  hoQi^^^ 
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and  repair  shops  on  steam  railroads.  These  buildings  must  necessarily  be 
contiguous  to  the  railroad;  and  while  the  public  may  not  use  the  building* 
as  such,  yet  they  are  of  such  a  character  that,  without  them,  the  public  can- 
not adequately  use  the  road  itself.    They  are,  in  fact,  a  part  of  the  railroad.** 

See  1  Lew.  Em.  Dom.,  §  170.  This  is  emphatically  true  of 
the  power  house  in  the  case  of  an  electric  railway ;  but  because  of 
the  difference  in  the  necessities  in  the  two  cases  —  a  particular 
location  adjoining  the  railroad  line  usually  being  imperatively 
necessary  for  an  engine  house,  etc.,  of  a  steam  railroad,  while  an 
electric  railway  company  has  greater  freedom  of  choice  as  to  the 
location  of  its  power  house  —  the  court  held  that  the  principle  of 
the  steam  railroad  cases  referred  to  was  not  applicable  to  the  taking 
of  land  for  the  latter  purpose.  It  is  probable  that  in  many  cases 
the  establishment  and  operation  of  electric  railways  for  the  accom- 
modation of  the  public  will  depend  upon  tho  possibility  of  generat- 
ing or  collecting  electricity  at  a  low  cost.  A  water  power,  or  a 
port  at  which  coal  may  be  landed  from  seagoing  vessels  directly 
into  the  coal  pockets  of  a  power  house,  will  render  it  possible  to 
furnish  electric  railway  facilities  for  public  use  at  points  situated 
many  miles  distant  from  the  power  house  or  port,  that  could  not 
otherwise  be  furnished  at  all,  or,  at  least,  without  much  greater 
cost  to  the  public.  In  such  cases  the  imperativeness  of  the  neces* 
sity  attaches  to  the  freedom  of  choice  as  to  location,  rather  than  to 
the  proximity  of  a  particular  location  to  the  railroad  line.  If 
land  adjoining  an  electric  railway  may  be  taken  for  a  power  house 
—  as  to  which  there  can  be  no  doubt  —  no  good  reason  is  apparent 
why  land  at  a  distance  may  not  be  taken  if  the  public  good  so 
requires.  Of  course,  if  land  located  at  a  distance  may  be  taken 
for  a  power  house,  it  must  follow  that  necessary  land  or  rights  in 
land  may  be  taken  for  constructing  and  maintaining  a  line  of  wires 
between  the  power  house  and  the  railway.  As  has  already  been 
intimated,  like  reasons  may  exist  for  having  the  power  house  of 
an  electric  light  company,  or  other  public  sen^ice  company,  located 
at  a  distance  from  the  place  where  the  public  service  is  rendered. 

But  it  is  not  the  intention  of  the  plaintiff  to  make  use  itself  of 
the  electricity  which  it  generates  or  collects  in  either  of  the  ways 
above  mentioned,  except  possibly  that  of  electric  lighting.  In  fact, 
the  plaintiff  has  no  authority  to  engage  in  the  business  of  trans* 
mitting  intelligence  by  telegraph  or  telephone,  or  in  a  manu- 
facturing  business,  or  in  operating  a  railroad.    In  this  respect  the 
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cise  differs  esesntialJy  from  Fallsburg  Power  dc  Mfg.  Co.  r.  Alex- 
mder  (Va.),  43  S.  E.  Kep.  194,  61  L.  R  A.  129,  cited  by  the 
defendant     Its  purpose  is  to  generate  or  collect  electricity,  and 
store,  transmit,  and  sell  it  to  those  desiring  it  for  any  use  to  which 
it  is  applicable.      Its  business  in  respect  to  electricity  closely  re- 
Kmbles  that  of  an  aqueduct  company  in  respect  to  water.     This 
business  differs  materially  in  several  important  respects  from  that 
of  selling  fuel  and  other  articles  of  daily  use.     The  capital  and 
enterprise  of  private  individuals  are  ordinarily  sufficient  for  the 
litter  purpose.     It  is  not  important  that  the  business  of  dealing  in 
5Qch  articles  should  be  conducted  in  a  single  large  enterprise,  with 
snpplies  emanating  from  a  single  source.     The  business  does  not 
require  the  exercise  of  any  governmental  function.     But,  as  has 
ibeady  been  suggested,  the  collection,  storing,  and  distriboti<m  of 
electricity,  like  the  collection,  storing,  and  distribution  of  water, 
requires  large  capital,  favorable  conditions,  the  use  of  the  public 
streets,  and  sometimes  the  exercise  of  the  right  of  eminent  domairL 
Opinion  of  the  Justices,  182  Mass.  605,  608,  66  X.  E  Rep.  25 ; 
Opinion  of  the  Justices,  150  Mass.  592,  24  N.  £.  Rep^  1084,  8 
L  E.  A.  487. 

If  the  plaintiff  is  under  obligation  to  supply  electricity  or  elec- 
tric energy  at  reasonable  rates,  and  without  discrimination,  to  all 
corporations,  public,  gwa^i-public,  and  private,  and  to  all  persons 
desiring  it,  who  are  located  within  reasonable  distances  of  the 
phintiff^s  lines,  so  far  as  the  extent  and  capacity  of  its  works  will 
permit,  it  appears  to  have  all  the  characteristics  of  a  ^uost-public 
corporation.  Its  articles  of  association  do  not  in  terms  impose 
this  obligation  upon  it.  They  are,  however,  entirely  consistent 
with  the  existence  of  the  obligation.  When  the  interpretation  is 
considered  which  the  plaintiff  has  given  to  the  agreement  by  its 
acts  in  locating  lines  of  wires  in  the  public  highways,  and  in  pro- 
curing and  attempting  to  exercise  the  right  of  eminent  domain, 
i:  is  apparent  that  the  plaintiff  intended  by  its  articles  of  associa- 
tion to  take  upon  itself  the  obligations  of  a  ^iiojw-public  corpora- 
tion in  respect  to  the  sale  of  electricity  and  electric  energy.  The 
delegation  of  the  power  of  eminent  domain  to  a  corporation  is  not 
thriys  accompanied  with  an  express  imposition  of  the  obligation 
to  serve  the  public  reasonably  and  equitably.  xV  corporation,  by 
tbe  acceptance  and  exercise  of  the  power,  impliedly  undertakes 
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such  service  respecting  the  subject  for  which  the  power  is  ex- 
ercised. Lwmhard  v.  Steams,  4  Cush.  60 ;  Trerdon  &  N.  B.  Turnr 
pike  Co,  V.  News  Co.,  43  N.  J.  Law,  381.  In  the  numerous  char- 
ters that  have  been  granted  to  aqueduct  companies  in  this  state, 
containing  authority  for  the  exercise  of  the  right  of  eminent  do- 
main, few,  if  any,  have  provisions  specifying  their  public  duties. 
The  following  are  examples:  Laws  1851,  ch.  1190;  Laws  1863, 
p.  2776,  ch.  2817 ;  Laws  1870,  p.  473,  ch.  83 ;  Laws  1872,  p.  67, 
ch.  95 ;  Laws  1883,  p.  133,  ch.  191 ;  Laws  1897,  p.  148,  ch.  155 ; 
Laws  1901,  p.  810,  ch.  292 ;  Laws  1903,  pp.  198,  279,  ch.  207, 
272.  Yet  there  can  be  no  doubt  that  it  is  the  duty  of  such  cor- 
porations to  supply  water  to  persons  located  along  their  mains, 
without  discrimination  as  to  rates  or  conditions.  Olmsted  v.  Aque- 
duct, 47  N.  J.  Law,  311 ;  Haugen  v.  Water  Co.,  21  Oreg.  411,  28 
Pac.  Rep.  244,  14  L.  R  A.  424 ;  1  Lew.  Em.  Dom.,  §  173.  "  In 
an  act  authorizing  a  right  of  way  to  be  taken  for  the  road  of  a 
turnpike  company,  the  public  right  of  using  the  road  need  not  be 
expressly  asserted.  *  *  *  The  legal  construction  of  such  an 
act  is  not  that  some  public  benefit  indirectly  accruing  from  a 
private  use  of  the  land  is  a  public  use  of  it,  but  that  by  the  exercise 
of  the  power  of  eminent  domain  the  public  acquire  a  right  of  way, 
subject  to  the  payment  of  toll  to  the  company  who  bear  the  expense 
that  would  be  borne  by  the  public  if  the  road  were  free."  Holt  v. 
Antrim,  64  N.  II.  284,  287,  9  Atl.  Rep.  389.  So,  in  this  case,  the 
legal  construction  of  the  plaintiff's  charter,  as  amended  by  the  act 
of  1901,  is  that  the  public  acquire  a  right  to  the  service  of  the  cor- 
poration upon  equal  and  reasonable  terms.  Snell  v.  Power  Co., 
196  111.  626,  63  N.  E.  Rep.  1082,  58  L.  R.  A.  284,  89  Am.  St. 
Rep.  341.  This  view  of  the  charter  distinguishes  the  case  from 
Avery  v.  Electric  Co.  (Vt.),  54  Atl.  Rep.  179,  59  L.  R  A.  817, 
cited  by  tlie  defendant  The  case  also  differs  widely  from  State 
ex  reh  St.  Louis  Underground  Service  Co.  v.  Murphy,  134  Mo.  518, 
31  S.  W.  Rep.  784,  34  S.  W.  Rep.  51,  35  S.  W.  Rep.  1132,  34  L. 
R.  A.  369,  56  Am.  St.  Rep.  515.  In  that  case,  the  rights  claimed 
were  granted  by  the  city  of  St  Louis,  which  was  not  empowered  to 
grant  them  nor  to  enforce  the  reserved  public  rights ;  while  in  this 
case  the  grant  of  power  is  direct  from  the  State,  and  it  retains 
control  over  the  corporation,  and  can  protect  the  rights  of  the 
public. 
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In  addition  to  the  plaintifPs  duty  in  this  regard,  the  l^^iskture 
hare  power  to  control  the  plaintiff  in  its  dealings  with  the  public 
By  section  19,  ch.  148,  Pub.  St.,  it  is  provided  that  "  the  l^;isla* 
tnre  may  at  any  time  alter,  amend,  or  repeal  the  charter  of  anj 
corporation  or  the  laws  under  which  it  was  established,  or  may 
modify  or  annul  any  of  its  franchises,  duties,  and  liabilities." 
Tliis  authority  to  control  the  duties  of  corporations  was  first  intro- 
duced into  the  statutes  upon  the  revision  thereof  in  1891,  and 
fnniishes  additional  assurance  that  corporations  engaged  in  the 
public  service,  as  well  as  other  corporations  shall  perform  their 
duties  to  the  satisfaction  of  the  public.  There  seems  to  be  no 
qaestion  concerning  the  validity  of  the  statute.  Spring  VaUey 
Waier  Works  v.  Schottler,  110  U.  S.  347,  4  Sup.  Ct  Rep.  48,  28 
L  Ed.  173. 

Thus  it  is  seen  that  aU  the  elements  of  public  use,  in  the  limited 
sense  of  the  words,  exist  in  this  case,  and  consequently  that  this 
petition  may  be  maintained. 

Exception  overruled. 


Babies  v.  Louisville  Electsic  Light  Co. 

KentuAy  Court  cf  Appeal —  May  $,  190k. 
118  Ky.  830,  80  S.  W.  814. 

1.  iMJTm DBnSCnVB  IhSULATION  —  PLSADCfO  —  Spbcial  IUmaoib.  —  !■ 

aa  actiofii  by  a  painter  to  reocnrer  damages  for  a  withered  arm  eanaed 
by  coming  in  eontact  with  a  defectiyely  inaolated  wire,  an  aTerment  that 
■iaee  the  plaintiff  received  the  injnry  he  "  has  been  and  is  unable  to  iio 
any  kind  of  work  "  is  insnlBcient  aa  an  allegation  of  apecial  damages. 

X.  Samx  —  EvniEircE  or  Notice  to  Cut  Wuks.  —  Eridence  that  plaintiff's 
cmpkiyer  and  other  employers  had  notice  that  the  defendant  desired  to 
eat  the  wires,  or  that  it  was  the  eostom,  is  incompetent  in  an  action  by 
a  painter  to  recover  damages  for  a  withered  arm  eaosed  by  coming  in 
eoDtact  with  a  defectirely  insulated  wire  while  painting  a  building. 

1  KicuGi3vac  —  WHEf  Not  Imfutasix.  —  In  an  action  by  a  painter  to 
reeorer  damages  for  injnry  reeeiTed  by  coming  in  eontact  with  an  electric 
wire,  the  neglect  of  his  employer  to  notify  the  defendant  eketric  com- 
paay  to  cut  the  wires  is  not  a  oontribntory  act  impotable  to  the  plaintiff. 

Appeal  by  plaintiff  from  judgment  for  defendant.     Reverted. 
Bennett  H.  Taung,  for  appellant. 
O'Neal  A  (TNeal  lor  sj^pelke. 
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Opinion  by  Pavntek,  J. : 

The  arm  of  appellant  has  withered  and  become  uselesa  by  com- 
ing in  contact  with  a  live  wire  of  appellee.  It  occurred  while 
painting  on  a  house  to  which  the  wire  was  attached.  Appellant 
claims  that  he  received  the  injury  bj  reason  of  appellee's  negli- 
gence in  not  having  the  wire  properly  insulated.  This  was  the 
question  of  fact  at  issue  on  the  trial  of  the  case.  The  jury  re- 
turned a  verdict  for  the  appellant,  and  fixed  hie  damages  at  one 
cent.  He  asks  a  reversal  on  the  grounds  (1)  that  tlie  verdict  fix- 
ing damages  is  flagrantly  against  the  weight  of  the  evidence;  (2) 
that  the  court  erred  to  his  prejudice  in  the  admission  of  evidence. 

It  is  the  contention  of  appellee  that  under  section  341,  Code 
Civ.  Prac,  the  judgment  cannot  be  reversed  because  of  the  small' 
ness  of  damages  in  an  action  for  an  injury  to  the  person.  The 
evidence  shows  that  he  was  earning  and  could  earn  at  his  trade  aa 
a  painter  $15  a  week,  and  that  the  time  lost  in  consequence  of 
his  injury  would  equal  a  sum  greater  than  $800.  The  loss  of 
time  resulting  from  a  personal  injury  is  a  pecuniary  loss  in  cm- 
templation  of  section  341,  and  it  is  a  ground  for  reversal  if  the 
verdict  is  for  the  plaintiff,  and  it  does  not  award  damages  to  cover 
such  pecuniary  loss.  Taylor  v.  Hov^ser,  12  Bush,  468;  Bay  v. 
Jeffries,  86  Ky.  367,  5  S.  W.  867;  Stroh  v.  South  Covington  & 
Cincinnati  Street  Ry.  Co.  (opinion  delivered  March  23,  1904),  78 
S.  W.  1120.  This  court  has  repeatedly  held  that  special  damages 
must  be  pleaded.  It  was  not  sufficiently  done  in  this  case.  It  i> 
1  the  petition  tliat  since  the  plaintiff  received  the  i 
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in  the  employ  of  McKelvey,  who  had  the  contract  for  painting  the 
house.  It  is  contended  that  the  court  erred  in  admitting  evidence 
that  McKelvey  and  some  of  his  employees  had  notice  that  appel- 
lee desired  to  cut  the  wire,  when  the  painting  should  progress  far 
enough  for  the  men  to  work  on  that  portion  of  the  building  where 
the  wires  were  situated.  Such  evidence  would  be  incompetent,  as 
it  would  be  allowing  appellee  to  show  the  negligence  of  appellant's 
ecployer  to  exonerate  it  from  a  liability  for  negligence  which  was 
ite  proximate  cause  of  the  injury.  The  neglect  of  McKelvey  was 
ftot  a  contributory  act  imputable  to  the  appellant  If  appellee 
was  negligent  in  failing  to  properly  insulate  its  wire  at  the  place 
There  appellant  had  the  right  to  be  in  the  discharge  of  his  duties, 
It  certainly  could  not  be  relieved  of  the  consequence  of  its  negli- 
gence because  some  one  other  than  the  appellant  might  have  by 
performing  a  duty  prevented  the  injury.  While  there  is  no  evi- 
dence that  such  notice  was  given  to  McKelvey,  evidence  was  ad- 
mitted to  show  a  general  custom  prevailed  which  required  con- 
tnctors  to  notify  appellee  they  were  working  on  a  house  to  which 
its  wires  were  attached,  and  when  this  was  done  it  always  cut  the 
wires.  This  evidence  was  intended  to  show  that  there  was  a  duty 
Tipc'D  appellant's  employer  or  himself  to  give  the  appellee  notice 
tbt  work  was  being  done  on  the  house.  If  that  custom  required 
ie  employer  or  his  foreman  to  give  such  notice,  their  failure  to 
Co  50  could  not  release  the  appellee  from  the  consequences  of  its 
negligence  in  failing  to  properly  insulate  the  wires.  If  such  evi- 
dence is  admissible  under  any  circumstances,  it  was  not  in  this 
ttse,  because  the  appellee  introduced  evidence  showing  it  had 
ac'tice  the  day  before  the  accident  that  the  painters  were  at  work 
en  the  house  where  the  accident  happened,  and  Mr.  Kinkead,  one 
cf  it-  electricians,  testified  that  appellee  cut  the  wires  on  houses 
»ten  it  had  such  information.  It  is  the  purpose  of  the  notice 
ttit  men  are  at  work  where  appellee  has  its  wires  to  give  it  an 
(opportunity  to  cut  them.  If  it  had  the  notice,  then  the  evidence 
rf  the  general  custom  (if  evidence  of  it  is  admissible  in  any  case) 
^5  not  admissible  in  this  case,  for,  if  it  had  been  followed,  the 
ipjellee  would  have  been  told  a  fact  of  which  it  was  already  ap- 
prised. Besides,  the  evidence,  taken  in  its  entirety,  did  not  show 
'iit  there  was  any  general  custom  which  could  impose  a  duty  upon 
«n  ordinary  empioyee  of  a  contractor  to  give  such  notice.  The 
s 
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admigsion  of  the  evidence  as  to  the  genera]  custom  was  preiudicial 
to  the  rights  of  the  appellant.  In  giving  instructions  to  the  joiy 
the  court  seems  to  have  followed  McLaughlin  v.  Loutaville  EUe- 
tric  Light  Co..  6  Am.  ElectL  Cas.  255,  100  Ky.  173,  37  S.  W, 
851,  34  L.  R.  A.  812,  and  other  cases  to  the  same  effect. 

The  judgment  is  reversed,  with  directions  for  proceeding  OOB- 
sistent  with  this  opinion. 


Wekdlee  v.  Red  Wing  Gas  &  Electric  Co. 

Mitmeaota  Supreme  Court  —  Majf  6,  1904. 

n  Minn.  122,  S9  N.  W.  a2S. 

InsiBConoH  to  Bicployee  —  Pbopeb  Eleotbicai.  Appuakoks  —  Emmcs.  — 
1.  The  doctrine  that  the  maBter  is  not  in  law  bound  ta  instruct  an  en 
ployee  >B  to  specisil  dangers  incident  to  the  employment  if  such  infonni 
tioQ  is  fullf  within  bis  knowledge,  reaffirmed. 

2.  Certain  evidence  adduced  at  the  trial  fails  to  show  prima  faoie  tlu 
aJi  injury  was  inflicted  upon  appellant  by  the  n^ligence  of  re«poiident  I 
failing  to  furnish  and  maintain  proper  electrical  appliance*  in  condnetii 
its  eJectrie  light  plant,  or  from  failing  to  keep  the  buim  in  *  aafa  Ml 

(ByllabUB  by  Ui«  Court) 

Verdict  for  defendant     Appeal  by  plaintiff  from  order  den; 
ing  new  trial.     Affirmed. 
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ige  be  constructed  a  steam  engine  without  assistance,  which 
vofked  perfectly ;  but  his  knowledge  of  electrical  appliances  and 
eSertricity  at  the  time  of  his  employment  was  slight  A  short  time 
prior  to  his  r^^ular  employment  he  had  assisted  in  setting  the  wire 
rmning  from  the  dynamo  of  the  plant  to  the  switch  board,  and 
during  three  or  four  nights  prior  to  January  2d  worked  with  his 
fT^tcessoT  for  the  purpose  of  familiarizing  himself  with  the 
dmie?  of  such  employment-  His  sole  duty,  aside  from  that  of 
watchman,  and  reporting  any  difficulty  arising  in  the  running  of 
tie  niichiuery,  was  at  midnight  to  pull  two  copper  plugs  from  the 
fiW"  of  the  switch  board.  These  plugs,  when  inserted  in  the 
cyiiLder?,  formed  a  perfect  connection  between  the  dynamo  and 
the elKtric  system  established  in  the  city,  and  their  removal  broke 
die  f'GDtinuous  current  It  seems  the  pulling  of  these  cqpper  wires 
or  plugs  a  distance  of  two  or  three  inches  from  the  face  of  the 
fwitch  board  disconnected  the  dynamo  from  the  city^s  system,  but 
fdll  left  the  wires  connected  with  the  dynamo  of  the  plant,  while  a 
complete  removal  of  the  plugs  from  the  cylinders  operated  to  dia- 
coDBect  the  same  from  the  dynamo.  Each  plug,  including  its 
kandk,  consisted  of  a  large  copper  wire  inserted  at  one  end  in  a 
lirger  metallic  substance,  which  in  turn  was  encased  in  a  heavy 
nlcanized  rubber  handle.  The  original  exhibits  were  produced 
cpon  the  argument.  The  handles  were  perfectly  smooth,  not  fused 
or  charred  in  the  least.  A  circular  hand  shield  approximately  four 
inches  in  diameter,  somewhat  akin  to  a  sword  hilt,  was  constnicted 
back  of  and  formed  a  continuous  part  of  each  handle.  While 
working  with  his  predecessor,  the  appellant  at  midnight  observed 
kim  take  these  plugs  by  the  handles,  one  at  a  time,  pull  them  out, 
ind  place  them  in  a  receptacle  adjacent  to  the  switch  board,  points 
doTDward,  and  was  instructed  that  this  was  his  chief  duty.  From 
Jtniiary  2  until  February  7,  1903,  he  followed  these  instructions 
fvrictly.  On  the  night  of  February  7th,  for  some  unexplained 
mscm,  appellant  at  tlie  usual  time,  instead  of  entirely  removing 
them  from  the  CA'linder,  pulled  the  plugs  in  question  two  and  one- 
Wf  or  three  inches  from  the  switch  board,  without  injury.  At 
»Ten  o'clock  the  next  morning  he  testifies  that  he  noticed  them  pro- 
truding from  the  switch  board,  and  as  he  was  about  to  quit  work 
for  the  night  took  hold  of  the  two  handles  3t  the  same  time,  and 
before  succeedipsr  ^^  pnlling  tbem  received  tbrougb  bis  bands^ 
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arms,  and  body  a  terrific  shock  of  electricity.     The  current  uporjg 
the  wires  at  the  time  was  an  alternating  one  of  2,100  volts.    Tb,? 
electric  current  burned  his  hands,  wrists,  and  elbows  upon  th,- 
inner  surface  and  armpits  so  seriously  as  to  require  amputation  a- 
both  arms  below  the  elbow.     The  bums  upon  the  left  hand,  ap. , 
proximately  the  size  of  this  copper  wire,   extended   diagonally,. 
across  three  fingers  upon  the  inner  surface ;  and  the  bum  upon  tin., 
other  hand  was  of  a  like  description,  except  that  it  extended  onlj^, 
from  the  first  joint  of  the  little  finger  diagonally  across  it  to  tbiT 
end.    One  of  the  plugs  was  found  upon  the  fioor  by  assistants,  whc*" 
immediately  responded  to  the  outcries  of  appellant,  and  the  othei' ! 
remained  in  its  socket  upon  the  switch  board  at  approximately  thi'^ 
height  of  a  man's  head.    A  number  of  witnesses  testified  that  thi^' 
odor  of  burning  flesh  was  distinctly  noticeable  immediately  aftei*' 
the  accident,  and  that  the  exposed  portions  of  the  wire  forming' 
a  part  of  the  plugs  were  partially  covered  with  what  appeared  tc^ 
be  freshly  burned  flesh.     This  applied  to  the  one  still  hanging^ 
from  the  switch  board  as  well  as  to  the  one  which  had  been  pulled^ 
completely  out  and  was  lying  on  the  floor.     Appellant  accounta* 
for  the  burns  upon  his  hands  by  explaining  that  in  writhing  bv- 
agony  upon  the  floor  he  may  have  incidentally  come  in  contract 
with  the  redhot  surface  of  the  wire,  and  that  his  elbow  must  have' 
been  burned  while  he  was  clinging  to  the  handles  before  he  fell,' 
by  coming  in  contact  with  a  metallic  substance  which  protrudes 
about  two  inches  from  the  switch  board  a  short  distance  below  the' 
place  for  inserting  the  plugs  referred  to.     He  insists  that  he  did' 
not  touch  the  wire,  and  felt  safe  in  grasping  the  rubber  handles 
only  bc^cause  he  was  informed  that  they  w^ere  insulated,  and  alh 
solutely  nonconductors  of  electricity.     While  it  appears,  as  here- 
tofore stated,  that  appellant  assisted  in  stringing  the  wires  from 
the  dynamo  to  the  switch  board,  still  he  testified  that  he  thought 
the  connection  from  the  dynamo  was  at  the  end  of  the  cylinder, 
instead  of  further  forward  at  a  point   immediately  behind  the 
switch  board.     It  does,  however,  fairly  appear  elsewhere  in  his 
evidence,  and  was  expressly  admitted  by  his  counsel  in  argument, 
that  he  knew  the  grasping  of  the  wires  in  question  was  danger- 
ous, and  calculated  to  transmit  a  serious  electric  shock.     It  is 
claimed  —  and  one  expert  called  on  behalf  of  appellant  testified 
—  that  electricity  might  possibly  be  conveyed  over  the  handles 
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by  a  sufScient  aocumulation  of  dust,  provided  this  dust  coating 
was  continuous  from  the  wire  over  and  around  the  shield  and 
along  the  surface  of  the  handle.    It  appears  the  handles  were  par- 
tially removed  at  midnight,  and  no  evidence  whatever  was  intro 
dnoed  affirmatively  showing  the  accumidation  of  dust  or  other  con 
doctors  thereon,  but  that  dust  might  accumulate  from  a  coal  bin 
situated  approximately  fifty  or  sixty  feet  away,  between  which 
and  the  switch  board  one  room  and  two  partitions  intervened.    An 
inspection  of  the  handles,  which  were  produced,  does  not  show 
an  aocumulation  of  dust  or  other  substances  thereon.     Two  wit- 
nesses testified  that  they  pulled  two  like  plugs  from  the  same 
cylinders  under  the  same  conditions  as  to  voltage  and  otherwise 
without  receiving  any  shock  whatever.     It  also  appears  that  heat 
ia  not  generated  in  a  wire  by  the  passage  of  an  electric  current^ 
unless  the  current  is  checked  by  contact  with  some  substance  like 
flesL     It  is  argued  that,  as  the  rubber  handles  were  not  burned, 
it  is  apparent  that  electricity  did  not  pass  over  or  through  them^ 
and  was,  therefore,  not  checked  at  the  handles  by  contact  with 
the  hands  of  appellant    It  is  also  argued  that  the  theory  of  appel- 
lant is  conclusively  overthrown  because  of  the  burned  flesh  which 
was  found  upon  the  wire  remaining  in  the  switch  board;  also 
that  the  burned  surface  at  the  elbow  and  armpit  could  not  be 
accounted  for  upon  the  theory  advanced  by  appellant,  for  the  rea- 
son that  both  bums  were  upon  the  inner  surface  of  the  arm  and 
armpit,  which  could  not  by  any  possibility  be  brought  in  contact 
with  the  metallic  surface  referred  to.     Bespondent  explains  this 
in  the  record  as  follows:     That  the  tremendous  electric  current 
received  from  the  inner  surface  of  the  fingers  followed  the  bone 
of  the  hand  to  a  point  of  its  breakage  at  the  wrist,  where  heat 
was  thrown  off,  because  the  current  was  checked  in  its  transmission 
along  the  continuous  bone;  that  the  current  for  the  same  reason 
was  again  in  part  checked  at  the  elbow  and  at  the  armpit,  which 
accounts  for  the  bums  at  the  places  indicated.     It  is  urged  that, 
as  the  contact  occurred  on  the  inner  surface  of  the  hand,  the 
electricity  would  naturally  seek,  and  in  the  greatest  quantities 
be  transmitted,  along  the  inner  surface  of  the  bones  of  the  arm. 
Appellant  alleged  in  his  complaint  that  at  the  time  of  the  accident 
complained  of  he  grasped  said  plugs  by  the  rubber  handles  for 
the  purpose  of  extracting  them,  and  in  this  position  received  the 
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the  handles  is  concerned,   whether  the  connection  was  made  at 
the  back  or  front  of  the  cylinder.      Had  the  gravamen  of  the 
diarge  in  the  complaint  been,  and  the  evidence  established,  that 
appellant  seized  the  wires  instead  of  the  handles,  without  knowl- 
edge of  danger,  and  without  contributory  negligence  on  his  par^ 
with  only  the  meager  instructions  given  him  by  his  master,  a 
Duch  more  serious  question  involving  the  negligence  of  the  re- 
spondent in  failing  to  fully  instruct  the  appellant  as  to  the  exact 
point  where  the  connection  with  the  dynamo  was  made,  and  the 
effect  of  contact    with   the  wires,   would   be  presented.      These 
features,  however,  must  be  eliminated,  as  they  are  not  in  issue. 
It  is  inferable  from  the  evidence,  and  appellant  frankly  admits 
Irr  his  counsel,  that  he  knew  it  was  dangerous  to  handle  the  wires, 
icd  testified   that   the   injury  was  inflicted  by  contact  with  the 
kindle?.     It  is  clear  respondent  was  not  in  law  required  to  give 
him  instructions    as   to  any  matter  fully  within  his  knowledge. 
Truiiile  r.  North   Star  Woolen  Mills,  57  Minn.  52,  58  X.   W. 
S32.    The  nature  of  the  bums  upon  appellant's  hands,  the  failure 
to  show  any  accumulation  of  dust  or  other  foul  matter  upon  the 
iiandles  which  could  transmit  an  electric  current  over  them,  aa 
well  as  the  fact  that  it  was  apparently  impossible  for  such  an 
accumulation  to  exist  in  view  of  the  nature  of  the  handles  and 
the  <hape  of  the  hand  shields,  and  the  further  fact  that  the  rubber 
forming  a  part  of  such  handles  and  shields  was  not  fused,  tak- 
ing also   into   consideration   the  evidence  that  like  handles  did 
not,  under  identical  conditions,  transmit  electricity,  is  convincing 
tiiat  the  current  of  electricity  causing  the  grave  injury  complained 
of  was  not  transmitted  over  or  through  such  handles.     This  con- 
ciusion  is  strongly  re-enforced  by  the  evidence  of  a  number  of 
witnesses  to  the  effect  that  immediately  after  the  injury  the  wires 
srta^hed  to  each  of  the  handles  were  partially  covered  with  freshly 
homed  flesh,  which  accumulation  is  now  apparent  thereon.     It 
is  perfectly  clear  that,  after  appellant  had  fallen  to  the  floor,  the 
bamed  fle^h  could  not  be  placed  upon  the  wire  by  its  coming  in 
contact  with  his  right  hand,  as  this  plug,  immediately  after  the 
injnry^  was  found  hanging  suspended  from  its  socket,  about  five 
f«et  above  the  floor.     It  also  appears  appellant  was  in  an  agitated 
frame  of  mind  on  the  night  in  question  (a  discussion  of  the  de- 
tails  of  which  seems  unnecessary^;  that  for  the  Erst  time  during 
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his  emploTment  he  at  midnight,  contrary  to  a  cust(«n  which  he 
had  always  followed,  and  against  his  instructions,  partially  pulled 
the  plugs  from  the  cylinders,  and  left  them  suspended  in  such  a 
manner  as  to  make  it  possible  for  him  to  grasp  the  wire  instead 
of  the  handles. 

Upon  a  careful  examination  of  the  record  we  are  of  the  opinion 
that  it  conclusively  appears  this  injury  was  not  caused,  as  alleged, 
by  the  transmission  of  electricity  throng  or  over  the  rubber 
handles,  nor  by  any  act  or  omission  on  the  part  of  the  defendant 

Order  affirmed. 


K^UTB  Stitdioats  v.  Wichita  Gas,  Electbio  Iioht  & 

PowBB  Co. 

Kantat  Supreme  Court  —  Jfay  7,  190^, 

69  Kan.  284,  76  Fae.  834. 

Leahe  EcBTKAimTTo  CoHprnnoN  betwkkn  Ritai.  Eixctbio  CoicPAinzs  — 
PuBLIO  PoLICT.  —  A  corporation,  engaged  in  tlM  biuineM  of  generAtiiig 
and  fumiahing  electricity  for  public  and  private  ue,  leaaed  to  a  riTal 
oorporatioD  in  the  city,  for  a  period  of  ten  years,  maebiuery  and  appli- 
anccB  used  in  generating  electricity,  obligating  itself  by  tbe  proTJeioiit 
of  said  tease  not  to  engage  in  the  business  of  furnishing  electric  light  aud 
power  to  public  or  private  consumers  in  the  city  during  said  period,  and 
not  to  dispose  of  any  of  Ita  property,  machinery,  or  applioncea  retained 
by  it  for  producing  or  generating  in  said  city  electric  light  and  powar. 
Held,  in  an  action  on  said  lease  to  recover  rents  from  the  lessee,  that  tiM 
lease  is  in  contravention  of  public  polic^f.  and  that  no  action  to  lecorat 
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of  business  at  the  city  of  Wichita.  By  the  terms  of  the  contract 
or  lease  the  former  leased  to  the  latter  for  a  period  of  ten  yearb, 
it  an  annual  rental  of  $3,000,  payable  semi-annually,  certain 
machinery  and  appliances,  in  the  city  of  Wichita,  adapted  to  and 
used  by  the  lessor  for  the  purpose  of  generating  electricity  for 
light,  heat,  and  power.  On  the  20th  day  of  March,  1900,  the 
Eeene  Syndicate,  a  corporation,  purchased  of  the  lessor,  the 
Wichita  Electric  Railway  &  Light  Company,  the  property  included 
m  and  covered  by  said  lease,  and  also  its  interest  in  said  lease, 
taking  a  written  assignment  thereof.  The  lessee,  the  Wichita  Gas, 
Electric  Light  &  Power  Company,  being  in  default  of  three  years' 
rent  in  August,  1900,  the  Eeene  Syndicate,  as  assignee  of  the 
Wichita  Electric  Railway  &  Light  Company,  commenced  its  action 
in  the  District  Court  of  Sedgwick  county  to  recover  the  rent,  the 
amount  claimed  due  it  from  the  lessee.  The  petition  of  plaintiff 
presented  seven  causes  of  action,  and  attached  thereto  was  a  copy 
of  the  said  written  contract  or  lease.  The  first  six  causes  of  action 
were  each  a  specific  claim  for  recovery  upon  one  of  the  semi- 
annual payments  of  rent  Each  cause  of  action  made  reference 
to  said  contract  or  lease,  and  made  it  a  part  thereof.  The  seventh 
and  last  cause  of  action  in  the  petition  was  by  plaintiff  intended 
to  state  a  claim  for  recovery  of  defendant  upon  a  quantum  meruit 
for  the  use  of  the  machinery  delivered  to  defendant  under  the 
lease,  and  by  defendant  received  and  used.  This  last  or  seventh 
cause  of  action  made  reference  to  the  preceding  causes  of  action, 
adopted  portions  of  each,  and  made  them  a  part  thereof,  which 
adoption  had  the  effect  to  include  also  in  the  seventh  cause  of 
action  the  contract  or  lease  attached  to  and  made  a  part  of  the 
petition.  The  seventh  cause  of  action  became  thereby  also  an 
action  for  recovery  on  the  contract  or  lease,  and  not  a  cause  of 
action  for  recovery  on  a  quantum  meruit,  as  was  contemplated  by 
plaintiff.  Defendant  filed  a  demurrer  to  the  petition,  which  was 
Buatained  by  the  court  Plaintiff  elected  to  stand  upon  its  petition, 
and  judgment  was  entered  against  it  for  costs.  Plaintiff  brings 
error. 

Does  the  petition  on  its  face  disclose  a  cause  of  action  —  a 
right  of  plaintiff  to  recover  from  defendant?  It  is  charged  by 
defendant  that  the  petition  discloses  the  contract  or  lease  sued 
upon  to  be  against  public  policy  and  void.     The  District  Court 
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found  the  contract  sued  upon  to  be  void  for  that  reason.  Whether 
or  not  the  petition  on  its  face  disclosed  the  contract  or  lease  to 
be  against  public  policy  and  void  is  the  only  question  before  us 
for  our  determination.  The  petition  of  plaintiff,  by  its  aver- 
ments, in  addition  to  embodying  the  facts  above  stated  with  ref- 
erence to  location,  corporate  existence,  the  execution  of  the  lease, 
the  leasing  of  the  machinery  for  the  term  and  consideration  men- 
tioned, and  the  assigning  of  the  lease  by  the  lessor  to  plaintiff, 
may  fairly  be  said  to  also  disclose,  by  its  averments,  that  the  lessor 
and  the  lessee,  at  the  time  the  lease  was  entered  into,  were  rival 
public  utility  corporations,  in  the  city  of  Wichita,  engaged  in 
generating  and  furnishing  electricity  for  public  and  private  use 
for  light,  heat,  and  power.  The  petition  also,  in  substance,  avers 
that  the  assignor  of  plaintiff,  the  Wichita  Electric  Railway  & 
Light  Company,  had  delivered  to  defendant  all  the  property  de- 
scribed in  the  lease,  under  and  by  virtue  of  said  lease,  and  had 
duly  performed  all  the  conditions,  agreements,  and  stipulations 
in  said  lease  to  be  by  it  performed.  The  contract  or  lease,  attached 
to  and  made  a  part  of  the  petition,  and  upon  which  the  action  for 
recovery  is  based,  contains  the  following  language :  "  The  said 
first  party  hereby  binds  and  obligates  itself  not  to  engage  in  the 
business  of  furnishing  electric  light  and  power  to  private  or 
public  consumers  within  the  city  of  Wichita,  during  the  period 
covered  by  this  agreement,  except  for  the  purpose  of  operating  the 
street  railway  now  owned  by  the  first  party,  and  said  first  party 
furthermore  agrees  not  to  dispose  of  any  of  the  apparatus,  ma- 
chinery, appliances,  etc.,  retained  by  it,  for  producing  or  gen- 
orating  electric  light  and  power  in  said  city  of  Wichita."  The 
above  language  quoted  from  the  contract  or  lease,  applied  to  and 
construed  with  the  averments  of  the  petition  of  which  the  con- 
tract or  lease  formed  a  part,  fairly  discloses  that  the  lessor  obli- 
gated itself  not  to  engage  in  the  business  of  furnishing  electric 
light  and  power  to  private  and  public  consumers  within  the  city 
of  Wichita  dnrinp:  the  period  of  ten  years  covered  by  the  lease, 
and  further  agreed  that  during  said  period  of  ten  years  it  would 
not  dispose  of  any  of  its  machinery  or  appliances,  retained  by  it, 
for  the  purpose  of  being  used  to  generate  electric  light  and  power 
in  the  city  of  Wichita.  The  effect  of  which,  if  carried  out,  would 
be  that  the  lessor,  for  said  period  of  ten  years,  would  abandon 
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the  exercise  of  its  corporate  power  to  generate  and  furnish  electric 
light  and  power  for  public  and  private  use  in  the  city  of  Wichita, 
withdraw  itself  from  the  field  of  competition  with  the  lessor,  its 
former  competitor  in  the  business,  for  said  period  of  ten  years, 
and  refrain  from  the  sale  of  property  to  others  who  might  thereby 
become  competitors  of  the  lessor  in  the  said  field  of  competition 
daring  said  period  of  ten  years.    But  it  is  not  necessary,  for  the 
determination  of  this  case,  to  inquire  whether  the  effect  of  the 
agreement  between  the  lessor  and  the  lessee  was  in  fact  detri- 
mental to  the  city  of  Wichita  or  its  citizens.     The  inquiry  should 
be,  and  the  true  rule  is,  that  agreements  which,  in  their  neces- 
sary or  contemplated  operation  upon  the  actions  of  the  parties 
to  them,  tend  to  restrain  their  natural  rivalry  and  competition, 
and  thus  to  result  in  the  disadvantage  of  the  public  or  of  third 
parties,  are  against  the  principles  of  sound  public  policy,  and  con- 
^Mjuently  void.    Atcheson  v.  Mallon,  43  N.  Y.  147,  3  Am.  Rep. 
678. 

In  Western  Wooden-Ware  Ass'n  v.  Starkey,  84  Mich.  76,  47 
X.  W,  604,  11  L.  E.  A.  603,  22  Am.  St  Rep.  686,  an  action  to 
enjoin  the  association  from  engaging  in  a  certain  business,  and 
from  using  certain  premises  in  carrying  on  said  business,  in  vio- 
lation of  a  contract  with  plaintiff,  which  contract  provided  that 
the  association  would  not  engage  in  or  carry  on  the  business  in 
controversy  for  a  period  of  five  years,  and  would  not  within  said 
period  use  the  said  premises  or  sell  them,  or  permit  them  to  be 
sold  or  used,  without  the  consent  of  plaintiff,  the  court  denied 
the  injunction,  and  held  the  contract  void  as  against  public  policy. 
Referring  more  particularly  to  that  feature  of  the  case  wherein 
the  association  had  contracted  not  to  use  or  permit  the  premises 
to  be  used,  nor  sell  the  premises  for  use,  in  competition  with 
plaintiff,  an  element  in  that  case  not  unlike  one  of  the  elements 
in  the  case  at  bar,  Mr.  Justice  Long,  speaking  for  the  court,  said : 
"  In  the  present  case  the  defendants  were  not  only  to  remain  out 
of  such  business  for  the  full  time  specified,  but  the  premises 
which  had  been  used  to  carry  on  the  manufacturing  by  them, 
though  not  sold  and  conveyed  under  the  contract,  could  not  be 
again  used  for  such  time  by  them  or  any  other  party  for  the  same 
business.     I  do  not  think  it  needs  the  citation  of  authorities  to 
show  that  contracts  of  this  nature  have  frequently  been  condemned 
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by  the  courts  and  held  void  as  unreasonable  restraints  of  trade, 
and  therefore  void  on  the  ground  of  public  policy."  Among  the 
contracts  declared  illegal  under  the  common  law  because  opposed 
to  public  policy,  were  contracts  in  general  restraint  of  trade,  and 
contracts  between  individuals  to  prevent  competition  and  keep  up 
the  price  of  articles  of  utility. 

It  is  well  settled  that  in  the  law  of  contracts  the  first  purpose 
of  the  court  is  to  look  to  the  welfare  of  the  public,  and,  if  the 
enforcement  of  the  agreement  would  be  detrimental  to  its  interest^ 
no  relief  should  be  granted  to  the  party  injured,  and  that  even 
though  it  might  result  beneficially  to  one  of  the  parties  who  made 
and  violated  the  agreement.  In  Gibbs  v.  Baltimore  Oas  Co.,  180 
U.  S.  396,  9  Sup.  Ct.  653,  32  L.  Ed.  979,  the  court  said: 

"  Courts  decline  to  enforce  contracts  which  impose  a  restraint,  though  onlr 
partial,  upon  business  of  such  character  that  restraint  to  any  extent  will  be 
prejudicial  to  the  public  interest." 

The  rule  that  contracts  and  agreements,  when  contrary  to  pub- 
lic policy,  will  not  be  enforced,  is  one  of  the  great  preservatives 
of  a  State.  It  has  been  the  uniform  rule  of  this  court,  and  indeed 
of  all  courts,  to  hold  that  contracts  tainted  with  illegality  are  abso- 
lutely void.  Hawley  v.  Coal  Co.,  48  Kan.  593,  30  Pac.  14; 
Hitmen  v.  Newman,  35  Kan.  709,  12  Pac.  144.  Plaintiff,  the 
assignee  of  the  lessor,  the  Wichita  Electric  Railway  &  Light  Com- 
pany, is  in  no  better  position  to  recover  than  the  lessor,  as  the 
illegal  consideration  appears  upon  the  face  of  the  contract  or  lease. 
Bank  v.  King,  44  N.  Y.  87;  Setter  v.  Alvey,  15  Kan.  157. 
Whether  plaintiff  could  maintain  an  action  against  defendant  on 
a  quantum  meruit  or  otherwise,  independently  of  the  contract, 
need  not  be  here  considered.  That  question,  in  the  view  we  have 
taken  of  the  seventh  cause  of  action  of  the  petition,  is  not  in  the 
record  before  us.  The  contract  or  lease  sued  upon  being  in  con- 
travention of  public  policy,  no  action  for  a  recovery  upon  it  can  be 
maintained. 

The  judgment  of  the  District  Court  will  be  affirmed.  All  th& 
justices  concurring. 
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Bernieb  v.  St.  Paul  Gaslight  Co. 

Minnesota  Supreme  Court  —  May  20,  1904. 

92  Minn.  214,  99  N.  W.  778. 

Isnnr  fbom  Eudctrio  Wibb  While  Paintino  Pole  —  Assumption  or  Risk 

—  CORTSIBUTOBT  NSOUOENCB  —  EXFEBT  EVIDENGE  —  DAMAGES.  —  This 

ifl  an  action  to  recover  for  personal  injuries  sustained  by  the  plaintiff  by 
reason  of  the  negligence  of  the  defendant  in  failing  to  keep  certain  elec* 
trie  wires  properly  insulated  near  which  the  plaintiff  was  required  to 
work.    Held  that 

1.  The  question  of  the  plaintiff's  assumption  of  the  risk,  and  his  alleged  con- 
tributory negligence,  were,  under  the  evidence,  for  the  jury. 

1  Expert  evidence  as  to  how  long  before  the  plaintiff's  injury  the  defect  in 
the  insulation  of  the  vKres  occurred  was  admissible. 

3.  An  award  of  $3,250  for  the  loss  of  the  entire  thumb  of  plaintiff's  left  hand 
and  the  loss  of  the  index  finger  of  his  right  hand  was  not  excessive. 
(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  a  judgment  for  plaintiff.    Affirmed, 

Samuel  A.  Anderson  (Mart  M.  Monaghiui,  for  counsel),  for 
respondent 

George  W.  Buffingion  {Frederick  Y.  Brown,  of  counsel ),  for 
appellant. 

Opinion  by  Stakt^  C.  J. : 

On  June  12,  1903,  the  plaintiff,  a  minor  twenty  years  old,  was 

in  the  employ  of  the  defendant,  and  while  painting  one  of  its 

poles,  upon  the  cross-arms  of  which  electric  wires  were  strung, 

he  received  an  electric  shock  which  resulted  in  the  loss  of  the  index 

finger  on  his  right  hand  and  the  whole  of  his  thumb  on  his  left 

hand.     He  brought  this  action  to  recover  damages  for  his  injury, 

which  he  claims  was  caused  by  the  defendant's  negligence.     The 

specific  acts  of  negligence  charged  in  the  complaint  are  that  two 

of  the  wires  which  were  heavily  charged  with  electricity,  between 

which  the  plaintiff  was  obliged  to  go  and  be  in  painting  from  the 

top  of  the  pole  to  a  point  below  the  wires,  were  too  close  together 

for  safety;  that  the  defendant  negligently  permitted  the  wires 

near  the  place  where  it  was  necessary  for  the  plaintiff  to  be  while 

doing  his  work  to  become  bare  of  insulation,  and  so  exposed  that 


Expert  Erideaee. »  See  Citizens  Telephone  Co,  v.  ThomaSj  post,  and  note 
thereunder. 
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any  person  touching  the  wires  at  the  exposed  places  would  receive 
a  heavy  shock  of  electricity;  and,  further,  that  the  defendant 
neglected  to  instruct  and  warn  the  plaintiff  of  the  dangerous 
character  of  the  place  in  which  he  was  required  to  work.  The 
complaint  further  alleged,  in  effect,  that  the  plaintiff,  while  lower* 
ing  himself  with  due  care  between  the  two  wires  for  the  proper 
execution  of  the  work  he  was  required  to  do,  received  a  shock  from 
the  wires  by  reason  of  their  defective  insulation  and  their  doee 
proximity  to  each  other;  that  to  save  himself  from  falling  he 
involuntarily  grasped  the  wires,  and  thereby  received  the  injuiy 
complained  of.  The  answer,  so  far  as  here  material,  was  a  gen- 
eral denial.  The  trial  of  the  action  resulted  in  a  verdict  for  the 
plaintiff  for  $3,250,  and  the  defendant  appealed  from  an  order 
denying  its  blended  motion  for  judgment  notwithstanding  the  ver- 
dict, or  for  a  new  trial. 

The  evidence  fairly  sustains  the  finding  of  the  jury  to  the 
effect  that  the  defendant  was  guilty  of  negligence  in  the  premises, 
which  was  the  direct  cause  of  the  plaintiff's  injury.  No  claim 
to  the  contrary  is  made  on  this  appeal,  but  it  is  earnestly  contended 
by  the  defendant  that  the  plaintiff  must  be  held,  as  a  matter  of 
law,  to  have  assumed  the  risk  of  injury  to  himself  while  working 
at  the  place  assigned  to  him.  The  rule  as  to  the  assumption  of 
risks  by  an  employee  is  so  definitely  settled  by  the  decisions  of 
this  court  that  it  is  only  necessary  to  briefly  state  it.  It  is  this: 
If  the  instrumentalities  or  the  place  for  the  performance  of  the 
servant's  duties  are  defective  or  unsafe,  and  the  servant  not  only 
knows  this,  but  also  knows,  understands,  and  appreciates,  or  ought 
in  the  exercise  of  ordinary  prudence  to  understand  and  appreci- 
ate, the  risks  to  which  such  defect  or  unsafe  place  expose  him, 
he  assumes  the  risks  incident  to  the  use  of  such  defective  instru- 
mentalities or  unsafe  place.  Blom  v.  Park  Association;  86  Minn. 
237,  90  N.  W.  397.  The  servant,  however,  does  not  assume  the 
risks  arising  out  of  the  negligence  of  the  master,  and,  in  the 
absence  of  notice,  actual  or  constructive,  to  the  contrary,  the  ser- 
vant has  a  right  to  presume  that  the  master  has  discharged  his 
duty  as  to  providing  safe  instrumentalities  and  place  for  the 
work.    Delude  v.  Ry,  Co,,  55  Minn.  63,  56  N.  W.  461. 

If  we  accept,  as  we  must  for  the  purpose  of  this  appeal,  the 
most  favorable  view  for  the  plaintiff,  of  the  evidence  relevant 


T> 
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to  this  question  of  the  assumption  of  risks,  the  following  facts 
were  established:  The  plaintiff  was  a  minor  twenty  years  old  at 
tlie  time  lie  was  injured,  and  had  then  been  in  the  service  of  the 
defeodant  for  about  one  month.  His  work  was  painting  the  de- 
fendint's  electric  light  poles.  For  some  four  years  prior  to  his 
emploviDent  by  the  defendant  he  worked  for  a  telephone  company, 
ererdiig  poles,  putting  up  cross-arms,  and  stringing  new  wires. 
He  had  also  worked  for  one  month  in  the  shop  of  an  electric 
flgnmaker.  He  knew  that  the  defendant  had  an  electric  depart- 
ment, and  that  its  wires  were  for  the  purpose  of  conveying  elec- 
tricity, but  he  did  not  fully  understand  the  danger  of  working  in 
dose  proximity  to  live  wires.  He  had  never  before  worked  around 
or  among  live  wires.  He  was  not  instructed  or  warned  as  to  the 
condition  of  the  wires  among  which  he  was  to  work,  except  that 
HHne  time  before  the  accident  the  foreman  of  the  defendant  told 
ium  that  on  some  poles  the  plaintiff  was  then  about  to  paint 
there  were  some  wires  which  were  charged,  but  that  he  would 
send  a  crew  to  change  the  wires  and  place  them  out  on  the  cross- 
arms  away  from  the  poles,  so  that  the  plaintiff  could  go  on  with 
bis  work.  The  wires  were  so  placed  out  from  the  poles.  At  the 
time  the  plaintiff  was  injured  he  climbed,  with  the  aid  of  climbers 
or  ipnrs,  to  the  top  of  the  pole,  which  had  three  cross-arms  upon 
which  wires  were  strung.  In  doing  so  he  passed  safely  between 
the  two  wires  in  question,  and  began  painting  the  pole  at  the  top, 
and  worked  downward.  When  he  got  down  to  the  third  arm  and 
between  the  wires,  it  was  necessary  to  change  his  safety  belt 
While  in  this  position,  and  so  occupied,  he  received  a  shock,  and, 
b  attempting  to  take  hold  of  the  cross-arm  to  prevent  his  falling, 
his  hands  came  in  contact  with  a  portion  of  the  wires,  whereby 
he  received  the  injuries  stated  in  his  complaint.  He  became 
onconscions,  and  on  recovering  his  senses  he  discovered  that  a 
ftrip  from  four  to  six  inches  in  length  of  the  insulation  on  each 
wire  was  gone.  Upon  the  whole  evidence  bearing  upon  the  ques- 
tion of  the  plaintiff's  assumption  of  the  risks,  we  are  clearly  of 
the  opinion  that,  in  view  of  his  age,  experience,  and  all  the  facts 
disclosed  by  the  evidence,  the  question  was  one  of  fact  for  the  jury. 
Counsel  for  the  defendant  cites  and  relies  upon  the  case  of 
Anderson  r.  Nelson  Lumber  Co,,  67  Minn.  79,  69  N.  W.  630, 
in  rapport  of  his  claim  ihst  the  plaintiff  in  this  case  assumed 
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the  risk.  In  that  case  the  instrumentality  was  an  unguarded  cir- 
cular aaw  making  some  three  or  four  thousand  revolutions  per 
minute,  and  the  operator  who  was  injured  by  the  saw  was  a  man 
twenty-two  years  old,  who  had  had  three  or  four  years'  experience 
as  a  sawyer,  and  was  familiar  with  machinery.  It  was  held  u 
a  matter  of  law,  upon  the  facts  stated,  that  the  dangers  were  obvi- 
ous, and  that  the  plaintiff  must  have  known  and  appreciated  the 
risks.  The  facts  in  the  case  cited  are  so  radically  different  from 
the  facts  in  the  one  here  under  consideration  that  it  is  not  in  point 
The  question  of  the  plaintiff's  contributory  negligence  in  this 
case  was  also  a  question  for  the  jury.  The  plaintiff  offered  the 
testimony  of  a  competent  witness,  who  examined  the  defective 
wires  in  question  forty-eight  hours  after  the  plaintiff's  injury, 
and  he  was  permitted  to  testify,  over  the  defendant's  objection, 
that  the  wires  were  not  insulated  at  a  point  near  the  pole  on  the 
third  cross-arm;  and,  further,  gave  his  opinion  that  the  wires 
had  been  in  that  condition  for  some  months.  The  ruling  of  the 
trial  court  in  receiving  this  evidence  is  assigned  ae  error.  Ths 
first  reason  uiged  in  support  of  this  claim  of  error  is  that  tbe 
testimony  related  to  a  period  of  time  too  remote  from  the  aooi- 
dent,  and,  further,  that  the  probable  length  of  time  the  wires  had 
been  hare  of  insulation  was  not  a  proper  question  for  expert  evi- 
dence. The  plaintiff  testified  that  he  noticed  the  absence  erf 
insulation  on  the  wires  immediately  after  he  was  injured,  and  it 
became  important,  as  bearing  on  the  question  of  the  defendant! 
eidence  tending  to  show  hoi 
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he  has  the  abili^  to  succeed  in  some  profession  or  business  not 
mrohing  manual  labor,  it  will  be  years  before  be  can  qualify 
kimself  for  tbe  cbange ;  and  if,  perchance,  he  is  successful  in  such 
Kv  field  of  labor,  it  will  not  restore  his  disfigured  and  crippled 
kuds  to  their  original  strength  and  shapeliness.  We  are  of  the 
•pnion  that  tbe  damages  awarded  by  the  jury  are  not  excessive, 
kt  only  fairly  compensatory. 
Order  affirmed. 


MiMPHiB  CoNSOL.  Gas  &  Elscthic  Co  v.  Speebs. 

TennesBee  Supreme  Court  —  May  2S,  1904. 

113  Texin.  S3,  81  S.  W.  595. 

Liisurr  or  Elbctbic  Compant  —  Contbol  or  Wires  —  Sign  —  Death 
or  HoBSK.  —  An  electric  company,  furnishing  electric  current  for  illumi- 
MtiBg  a  Bign,  and  having  no  interest  in,  or  control  over  the  wires  or 
tpplianoes  eonneeted  with  the  sign,  is  not  liable  for  the  death  of  a  hone 
bitehed  to  the  sign  post  by  means  of  a  steel  chain  and  receiving  a  deadly 
iboek  therefrom. 

Error  by  defendant  from  judgment  for  plaintiff.     Reversed. 
Wright,  Peters  &  Wright,  for  plaintiff  in  error. 
Carulhers  Ewing,  for  defendant  in  error. 

Opinion  by  Beabd,  C.  J. : 

The  evidence  in  this  case  tends  very  strongly  to  show  that  the 
horse  of  defendant  in  error  was  killed  by  an  electric  shock,  while 
Rinding  hitched  to  a  post  in  front  of  the  business  house  of  one 
Roberts  in  Memphis.  This  post  supported  an  illuminated  sign, 
'  naed  by  Koberts  to  advertise  his  business.  The  sign  was  lighted 
by  electricity,  which  passed  to  it  through  wires  which  were  incased 
in  a  lead  pipe.  These  wires  were  an  extension  of  those  in  Roberts' 
boose. 

In  hitching,  the  defendant  in  error  threw  a  small  steel  chain 
aroond  the  post  and  fastened  its  two  ends  to  the  bit  in  the  horse's 
month.  This  chain  came  in  contact  with  a  metal  clamp,  the  pur- 
pose of  which  was  to  support  and  fasten  the  Jead  pipe  to  this  post 

The  teBtijnosr^  tended  also  to  show  that  through  some  defect 
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in  construction,  or  from  a  lack  of  perfect  insulation,  of  thew 
mrea,  electricity  escaped  from  them,  and  was  commuDicated  to 
the  horse,  through  the  chain  which  held  him,  in  sufficient  quanti^ 
to  cause  his  death.  The  contention  of  the  plaintiff  in  error  was 
that,  even  if  this  were  true,  yet  it  was  in  no  way  responsible. 
To  make  good  this  contention,  it  offered  testimony  to  show  that 
all  the  wiring  about  the  premises  of  Boberts  was  done  under  bia 
order ;  that  the  wires  were  his  property  and  under  his  ezdunTC 
control ;  that  under  an  ordinance  of  the  city  of  Memphis  it  made 
a  connection  with  these  wires  only  after  an  inspection  of  them 
by  the  electrician  and  the  board  of  underwriters  of  tbe  city  of 
Memphis,  and  a  certificate  from  both  that  they  were  in  good  con- 
dition to  receive  the  current;  and  that  the  sole  relation  which  it 
had  to  these  wires  was  to  furnish  the  electricity  and  receive  pay- 
ment  for  it.  This  testimony  was  excluded  hy  the  trial  judge, 
and  when  he  came  to  charge  the  jury  he  said  to  them,  in  sab- 
stance,  that,  if  thej  found  that  the  horse  was  killed  by  electrici^ 
furnished  to  Eoberta  by  plaintiff  in  error  over  a  defective  wire, 
then  they  should  find  for  plaintiff. 

In  both  respects  there  was  error.  If  it  be  true  that  the  faeti 
were  as  this  rejected  testimony  indicated,  we  cannot  conceive  oS 
.any  rule  of  law,  which  holds  the  gas  and  electric  company  lisblB 
for  this  loss.  It  is  true  that  electricity  is  a  subtle,  and,  unlsM 
controlled,  a  dangerous,  agent;  yet  we  do  not  see  bow  this  fact 
fixes  responsibility  on  this  company,  when  it  simply  furnished 
the  electric  current  to  the  wires  of  Roberts,  over  which  it  had 
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be  searched  in  vain  for  a  case  where  a  gas  company  had  been 
lield  liable  under  such  conditions,  or  for  a  sound  rule  of  law  which 
Toold  sanction  placing  such  liability  on  the  company. 

We  understand  that  liability  for  an  injury  occasioned  through 
ladi  t  defect  depends  upon  the  interest  in  or  control  over  the 
qypliance  in  which  the  defect  exists,  and  if  there  is  neither  inter- 
est nor  control,  there  would  be  none.  In  the  illustrations  given, 
liule  it  is  the  gas  which  inflicts  the  injury,  yet  it  would  have 
ken  harmless,  save  for  the  defect  in  the  pipes,  which  were  the 
property  of  and  exclusively  under  the  dominion  of  the  owner  of 
Ae boose  in  which  they  were  located;  and  this  must  be  equally 
true  as  to  an  electric  company  furnishing  its  product  under  like 
dicamstances.  We  can  perceive  no  reason  for  a  distinction  be- 
treen  the  two  cases,  and  no  principle  upon  which  either  could 
kbeld  liable  for  injuries  sustained  by  an  escape  of  the  destructive 
igency  of  its  creation,  without  fault  or  negligence  on  its  part 

Tbe  circuit  judge,  in  excluding  the  testimony  as  to  the  owner- 
Aip  and  control  of  the  defective  wires  by  another  than  the  plain- 
tiff in  error,  as  v^ell  as  in  his  charge,  was  controlled  by  the  case 
dUaymUe  Gas  Co.  v.  Thomas'  Adm'r  (Ky),  75  S.  W.  1129. 
Vbile  the  opinions  of  that  court  are  entitled  to  the  highest  respect, 
jet  ve  are  not  able  to  coincide  with  its  reasoning  in  that  case.  The 
iinnder  view,  we  think,  is  that  of  the  Court  of  Appeals  of  Colo- 
ndo,  as  expressed  in  Naiional  Fire  Ins.  Co.  v.  Denver  Gas  d 
ikefric  Co.,  7  Am.  ElectL  Cas.  715,  63  Pac  949. 

In  each  of  these  cases,  the  company  furnishing  the  electric  cur- 
rent had  no  interest  in  or  dominion  over  the  wires,  the  defect 
in  which  permitted  the  current  to  escape,  so  as  to  inflict  the  injury 
complained  of.  In  the  Kentucky  case  the  court  rested  its  con- 
clufion  upon  the  dangerous  nature  of  the  agency  supplied.  "  Con- 
ridering,''  said  the  court  "  the  dangerous  character  of  the  force 
produced  by  tbe  gas  company,  there  was  a  duty  imposed  on  each 
[that  i*,  the  furnisher  and  receiver]  to  see  that  the  wires  into 
which  it  was  sent  were  properly  insulated.  The  danger  was 
euctlv  the  same,  whether  the  wire  was  owned  bv  one  or  both  of 
diese  corporations.'' 

Pressed  to  its  legitimate  conclusion,  we  think  this  ailment 
would  make  an  electric  or  a  gas  company  an  insurer  against  defects 
in  appliances  over  whidi  thejr  bsd  no  control,  and,  to  avoid  lia- 
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bility,  would  impose  upon  them  the  duty  of  continued  inspection 
of  the  wires  and  pipes  of  every  customer  supplied  with  tbeii 
products.  This  would  be  a  burden  which  no  such  company  could 
bear  and  live ;  and  it  also  would  be  a  source  of  annoyance  to  its 
customers,  which  they  would  not  long  submit  to. 

We  prefer  to  place  this  court  in  line  with  that  of  Coloradoy 
which  holds  that  there  is  no  liability  when  there  is  no  control  over 
the  wires  and  no  knowledge  of  the  defect  which  was  the  c 
of  the  injury. 

Judgment  reversed,  and  cause  remanded. 


Fish  t.  Kiklik  Gray  Electhio  Co. 

jSoutA  Dakota  Supreme  Court — June  8,  190i. 
IB  S.  Dak.  122,  99  N.  W.  1092. 
Electkic  Company  —  Dutt  to  Repaib  Lights  —  Irjuiit  to  Thod  Hfr 
SON.  —  An  electric  company,  under  a  contract  U>  furnish  the  ftppli- 
uicea  and  properly  and  safely  suspend  and  hang  an  arc  light  in  a  ehnnk, 
and  to  keep  said  light  and  appliances  in  a  good  and  safe  condition  Mid 
repair,  is  liable  for  damages  for  the  death  of  a  party  attending  thechnnA 
where  by  reason  of  its  failure  to  repair  stud  light,  after  notice,  it  M 
and  injured  said  party. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Affirmed. 

Wilbvr  S.  Glass  for  appellant 
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\a  while  attending  church  in  the  city  of  Watertown  by  the  fall- 
Of  of  an  electric  arc  light  lamp  suspended  from  the  ceiling. 
Terdict  and  judgment  were  in  favor  of  the  plaintiff,  and  from 
Ae  order  denying  a  new  trial  the  defendant  has  appealed. 

A  demurrer  to  the  complaint  was  interposed,  which  was  over- 
nled  by  the  court,  and  its  ruling  thereon  is  assigned  as  error> 
od  will  be  first  considered.  The  plaintiff,  in  her  complaint, 
ApSj  in  substance,  that  the  defendant  is  a  corporation  engaged 
k  the  business  of  furnishing  electricity  for  electrical  lights  to 
W  used  in  dwelling  houses,  churches,  etc.,  in  the  city  of  Water- 
iBwn;  that  prior  to  the  injury  alleged  in  the  complaint  the  defend- 
nt  entered  into  a  contract  with  the  trustees  of  the  Methodist 
Qmrch  to  furnish  the  appliances  and  properly  and  safely  suspend 
ttd  hang  a  certain  arc  light  in  said  church,  and  it  was  further 
freed  by  the  said  defendant  to  keep  the  said  light  and  the  appli- 
iMes  incident  thereto  in  a  good  and  safe  condition  and  repair, 
wi  to  furnish  the  necessary  carbons  therefor ;  that  under  and  by 
Vtne  of  the  said  contract  and  agreement  it  became  and  was 
[le  duty  of  the  said  defendant  to  not  only  properly  suspend  said 
li^t  to  be  used  in  the  lighting  of  the  said  church,  but  it 
home  and  was  its  duty  to  keep  the  said  light  and  all  the  appli- 
incident  thereto  in  a  good  and  safe  condition  and  repair; 
in  the  trustees  of  the  said  church  paid  the  defendant  for  said 
coe  tnd  attention  to  said  light,  and  relied  upon  it  to  comply  with 
Ike  agreement  and  keep  and  maintain  the  light  in  a  good  and 
■fe  condition ;  that  prior  to  the  injury  set  forth  the  said  light 
feoime  out  of  repair,  unsafe,  and  insufficient  for  the  purpose  for 
jriuch  it  was  to  be  used,  of  which  the  defendant  company  was 
a  short  time  prior  to  the  injury  complained  of,  and  the 
I  company  was  requested  to  make  the  necessary  repairs ;  that 
ni  the  defendant's  servants  pretended  to  repair  the  said  light, 
negligently  and  carelessly  failed  and  neglected  to  properly 
the  same;  that  on  or  about  the  2d  day  of  June,  1901, 
the  plaintiff  was  attending  services  in  the  said  church,  and 
ioot  any  knowledge  on  her  part  of  the  unsafe,  insecure,  or 
prous  condition  of  the  said  light  or  of  its  appliances,  and 
hout  any  n^ligence  on  her  part,  and  while  sitting  under  the 
1  light,  by  reason  of  the  negligence  of  the  said  defendant  the 
*  fell  upon  her  wiihont  anjr  warning,  thereby  painfully  and 
fn/f  Injaring  her. 
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It  is  contended  by  the  appellant,  among  other  things,  that  ihe 
complaint  is  insufficient  for  the  reason  that  it  is  not  alleged  that 
the  defendant  waB  the  owner  of  the  church  or  the  owner  of  the 
arc  light  which  caused  the  injury.  We  are  of  the  opinion  that 
the  contention  of  the  appellant  ie  untenable.  It  wiU  be  noticed 
that  it  is  alleged  in  the  complaint  that  the  defendant  agreed  with 
the  church  authorities  to  hang  and  care  for  the  said  light,  fur- 
nish it  with  carbons,  keep  it  in  order,  and  supply  it  with  the 
necessary  electricity  to  produce  the  required  light,  for  a  consid- 
eration paid  by  the  said  church  authorities.  Notwithstanding  the 
church  and  the  arc  light  were  owned  by  the  church  society,  the 
electricity,  as  we  have  seen,  was  furnished  by  the  defendant, 
and  the  hanging,  care,  and  custody  of  the  light  were  under  the 
control  and  management  of  the  defendant.  For  reasons  more 
fully  hereinafter  stated,  we  are  of  the  opinion  that  the  court  ruled 
correctly  in  overruling  the  demurrer  to  the  complaint. 

On  the  trial  it  was  shown  that  the  defendant  originally  far- 
nished  the  arc  light,  and  superintended  the  hanging  of  the  same, 
but  that  a  year  or  more  prior  to  the  injury  complained  of  tlie 
light  and  the  machinery  in  connection  therewith  in  the  churdi 
became  the  property  of  the  church.  It  was  also  shown  that  under 
the  contract  between  the  authorities  and  the  defendant  the  defend- 
ant agreed  to  furnish  the  required  electricity  for  said  light,  and 
also  agreed  to  keep  the  said  light  and  the  machinery  connected 
therewith  in  good  order,  furnish  carbons,  etc     It  was  furtfaw 
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i^iuery  is  only  answerable  to  his  employers  for  want  of  care  or 
(kill  in  the  eze<;ution  thereof^  and  he  is  not  liable  to  third  parties 
for  accidents  or  injuries  which  may  occur  after  the  completion 
■nd  delivery  of  the  machinery,  as  laid  down  in  Losee  v.  Cluie 
tt  al..  51  N.  Y.  494,  10  Am.  Rep.  638,  and  Loop  v.  Litchfield. 
42  \.  Y.  351,  1  Am.  Rep.  513.  In  the  former  case  an  action 
vu  instituted  for  damages  resulting  from  injuries  caused  by  the 
explosion  of  a  steam  boiler  against  the  party  who  manufactured 
the  same.  The  Court  of  Appeals  of  New  York  held  that  the  action 
could  not  be  maintained,  for  the  reason  that  the  boiler  had  been 
mionfactured  and  delivered  to  the  party  operating  it,  and  the 
defendant  was  not,  therefore,  liable  to  the  party  injured.  It  will 
be  observed  in  that  case  that  the  steam  boiler  had  been  delivered 
ind  accepted  by  the  party  who  was  operating  the  same,  and  that 
the  person  injured  was  a  third  party  having  no  connection  with 
the  defendant,  and  to  whom  the  defendant  owed  no  duty.  In  that 
ease  the  court  says : 

"Hkj  contracted  with  tbe  compaoj,  and  it  did  what  waa  done  by  them 
lor  it  and  to  iU  satisfaction,  and  when  the  boiler  was  accepted  thej  ceased 
to  \vn  any  farther  control  over  it  or  its  management,  and  all  responsibility 
Iw  what  was  done  with  it  oerolved  upon  the  company  and  those  having 
^rge  of  it,  and  the  case  falls  within  tbe  principle  decided  by  the  Court  of 
A]>p«ili  in  Tht  Mayor,  etc..  of  Albany  v.  CunltfJ,  2  N.  Y.  165,  which  is  that 
tie  mere  architect  or  builder  of  a  work  is  answerable  only  to  his  employer 
[  lor  (DT  want  of  care  or  sliiil  in  the  execution  thereof,  and  he  is  not  liable 
lot  accidents  or  injuries  which  may  occur  after  the  execution  of  the  work." 

We  are  of  the  opinion  that  the  principle  established  by  the 
rases  which  we  have  just  cited  is  not  applicable  to  the  case  at  bar. 
In  the  case  before  us  the  defendant  not  only  furnished  and  sus- 
pended the  electric  arc  light,  but  it  had  agreed  to  keep  the  same 
in  good  repair,  to  supply  the  necessary  carbons  and  electricity 
necessary  for  its  proper  use.  The  defendant,  with  full  knowl- 
edge of  the  dangerous  character  of  the  force  it  supplied,  was  bound 
to  use  the  same  with  a  care  commensurate  with  the  danger  of  its 
employment;  and  if  the  injury,  as  found  by  the  jury,  was  caused 
by  the  defendant's  negligence  in  its  care  and  management  of  the 
light,  it  is  liable  to  tbe  plaintiff  for  the  injuries  sustained.  As 
we  have  seen,  the  defendant's  duty  did  not  cease  upon  suspend- 
ing the  arc  light  and  its  acceptance  by  the  church  trustees,  but 
continued  by  reason  of  its  agreement  to  furnish  carbons,  and  to 
keep  the  light  in  good  repair,  and  to  supply  the  electricity  required 
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for  the  same.  The  case  of  Thomds,  Administrator,  v.  May8viUe:iZ 
Gas  Co.  (Ky.),  7  Am.  Electl.  Cas.  588,  56  S.  W.  163,  53  L.  R.  jia 
A.  147,  establishes  the  principle  which,  in  our  opinion,  8honld:l« 
control  in  this  case.    In  that  case  it  was  held :  ^v 

"A  corporation  which  generates  and  sends  electricity  into  the  wires  of  %  ^^ 
street  railway  company  is  chargeable  with  the  duty  to  see  that  such  wires 
are  properly  insulated,  and  it,  as  well  as  the  street  railway  company,  ii  liable  '"' 
for  failure  to  perform  that  duty,  if  a  person  is  killed  because  the  wires  sre:.^ 
not  properly  insulated." 

In  that  case  the  street  railway  company  operated  an  electrie.>7r 
car  line,  and  the  defendant  gas  company  was  engaged  in  the,:c 
business  of  furnishing  gas  and  electricity.  The  defendant,  under  ^^ 
a  contract  with  the  street  railway  company,  supplied  the  elee-*:; 
tricity  necessary  for  operating  the  car  line,  but  the  defendant  had l^. 
no  interest  in  the  railway  company.  The  railway  company  not  ^. 
only  operated  its  own  road,  but  owned  the  wires  through  which  the  ... 
electricity  passed.  A  third  party  came  into  contact  with  one  of  ,,.. 
the  wires  by  reason  of  its  want  of  insulation,  and  was  thereby-... 
killed.  His  administrator  brought  the  action  against  not  only  .- 
the  railway  company,  but  also  the  gas  company  that  furnished.^ 
the  electricity.  A  judgment  having  been  directed  in  favor  of  the^ 
gas  company,  the  plaintiff  took  an  appeal.     Judgment  was  b]80.J 

■ 

rendered  against  the  street  railway  company,  from  which  no  appeal , " 
seems  to  have  been  taken.  The  question,  as  stated  by  the  Supreme  ' 
Court,  is,  was  the  defendant  gas  company  responsible  for  the." 
death  of  the  plaintiff's  intestate,  if  such  death  was  the  result  of, " 
negligence  of  the  said  company  in  failing  to  keep  the  wires  charged  * 
by  the  gas  company  with  electricity  properly  insulated?  The 
court  held  the  gas  company  liable,  and  reversed  the  ruling  of  ■ 
the  lower  court  in  directing  a  verdict  in  favor  of  that  company. " 
It  does  not  appear  from  the  statement  of  facts  in  that  case  that  ' 
the  gas  company  was  under  any  contract  to  keep  the  wires  in  " 
proper  condition,  but  the  court  held,  notwithstanding  that  fact,  ""' 
that  it  was  its  duty  to  see  that  they  were  properly  insulated,  and  ""' 
that  the  public  were  properly  protected  from  the  dangerous  ele-  ' 
ment  furnished  by  the  company.  The  case  at  bar,  as  will  have  ' 
been  observed,  presents  some  stronger  elements  against  the  defend-  ^ 
ant  than  was  shown  in  that  case.  In  the  case  at  bar  the  defendr  *' 
ant  not  only  furnished  the  electricity  necessary  for  operating  tlie "" 
arc  light,  but  it  obligated  itself  to  keep  the  same  in  repair  and  '■ 
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in  good  order.     Clearly,  under  such  a  contract,  it  was  liable  for 

inj  mjury  resulting  from  its  negligence  in  suspending,  care,  and 

management  of  such  light.     The  case  of  Excelsior  Light  Company 

r.  Siceet,  57  N.  J.  La^  224,  30  Atl.  553,  is  somewhat  analogous 

to  the  case  at  bar.      It   i^as  an  action  against  an  electric  light 

nrnpany  for  damages  for  injuries  resulting  from  the  fall  of  one 

of  its  lamps  suspended  in  a  street  of  the  city,  caused  by  the  n^ 

ligence  of  the  defendant.     In  that  case  the  electric  light  company 

(nrsed  the  wire  and   the  electric  light  lamp,  and  furnished  the 

dectricity  for  lighting  the  same.     The  court  affirmed  the  judg- 

nefit  of  the  court  belo\7  holding  the  electric  light  company  respon- 

flUe  for  its  negligence   in  causing  the  injury  to  plaintiff,  who 

vas  injured  by  the  fall  of  the  lamp  while  passing  along  the  street 

nder  the  same.      Of  course,  the  fact  that  the  electric  light  com- 

ptnj  owned  the  arc  light  as  well  as  operated  the  same  had  some 

influence  upon  the  decision  of  the  appellate  court.     But  it  would 

seem  that  the  court  would  have  taken  a  similar  view  had  it  been 

ehown  that  the  city  owned  the  electric  light  lamp,  and  that  the 

electric  light  company  was  under  a  contract  to  keep  it  in  good 

order  and  furnish  carbons  and  electricity  necessary  for  lighting 

the  same.     As  was  stated  in  Thomas,  Administrator,  v.  Maysville 

Gus  Company,  supra,  the  question  presented  here  is  a  new  one, 

upon  which  no  decisions  have  heretofore  been  made.    But  we  are 

of  the  opinion   that,  where  an  electric  light  company  not  only 

famishes  the  electricity,  but  contracts  to  furnish  the  carbons  and 

keep  the  light  in  proper  repair  and  order,  such  company  is  liable 

for  injuries  caused  by  the  negligence  in  the  suspension  and  man- 

ifement  of  such  light.     As  before  stated,  electricity  is  an  exceed- 

inglv  dangerous  element,  and  must  necessarily  be  under  the  control 

of  persons  who  are  familiar  with  the  management  of  electrical 

Kichinery  and  appliances. 

Neither  the  church  authorities  nor  persons  in  attendance  upon 
dLurch  services  were  presumed  to  know  whether  the  electrical 
lamp  was  in  order  or  properly  suspended.  But  it  was  the  duty 
of  the  company  to  know  and  see  that  the  lamp  was  so  properly 
Rispended,  and  kept  in  good  working  order.  It  is  true  that  in 
Ai?  case  the  cause  of  the  falling  of  the  electric  lamp  was  not 
toinctly  shown,  but  there  was  evidence  tending  to  prove  that 
tike  upper  part  of  the  lamp  hecame  overheated,  and  that  the  small 
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cottoD  cord  bj  which  the  same  was  suspended  was  burned  off  or 
charred  bo  that  it  became  so  weakened  that  it  was  not  able  to  sus- 
tain the  lamp  suspended  b;  it,  and  we  think  that  the  jury  was 
fulij  warranted  in  finding  such  to  be  the  fact  from  the  evidence 
introduced,  as  it  evidently  did.  That  the  lamp  was  out  of  order 
and  working  badly  immediately  prior  to  its  fall  was  clearly  ^own. 
Aa  we  have  seen,  the  company  was  notified  that  the  lamp  was  out 
of  order  and  was  working  badly,  and  that  it  attempted  to  repair 
the  same  by  sending  en  experienced  workman  to  make  such  repair. 
That  he  failed  to  remedy  the  difficulty  is  also  shown  by  the  evi- 
dence. In  our  opinion,  the  evidence  was  amply  sufficient  to  justify 
the  verdict  of  the  jury,  and  the  motion  for  a  new  trial  was  prop- 
erly denied. 

The  order  denying  a  new  trial  is  affirmed. 


RicHuoKD  &  P.  Electbic  Ry.  Co.  v,  Rubin. 
Virginia  Supreme  Court  of  Appealt  —  June  16,  1904. 
3  St.  By.  Rep.  870,  102  Va.  809,  47  S.  E.  834. 
1.  Due  Cabe  ir  MxiirTZNAncE  or  Tbouxt  Wius  ctidrb  Teuphokx  Wm8-~ 
Question  for  Jubt.  —  It  is  tor  the  jury  to  M.y  whether  a  street  railm; 
company  used  due  care  in  stringiag  its  wires  imder  the  wires  of  a  tela- 
phone  company  when  a  fire  in  a  store  is  caused  by  the  telephone  wire 
connecting  with  the  store,  causing  a  contact  with  the  trolley  wire  strung 
underneath,  or  as  to  whether  the  breaking  was  due  to  a  storm  so  severe 
R  to  be  an  "  act  of  God." 
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4.  COXTEXBUTORT    NEGUQENCE    —    FAILUBE    TO    ADOPT   DEVICE    PREVEWTIVE    OF 

Such  Accwksts.  —  It  was  not  contributory  negligence  for  plaintiff  to 
fail  to  adopt  a  device  to  be  attached  to  telephone  wires  entering  a  house, 
to  guard  against  the  admission  of  an  unusual  flow  of  electricity. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  action  for 
damages.     Affirmed. 

Wtlliam  L.  Royall,  for  plaintiff  in  error. 

P.  V.  Coghill  and  Z).  L.  Pulliam,  for  defendant  in  error. 

Opinion  by  Buchanan,  J. : 

Harry  J.  Rubin  instituted  his  action  of  trespass  on  the  case  to 
recover  damages  for  the  burning  of  his  stock  of  goods,  alleged  to 
have  been  caused  by  the  negligence  of  the  Richmond  &  Petersburg 
Electric  Railway  Company.  Upon  the  trial  of  the  cause  there  was 
a  verdict  and  judgment  for  the  plaintiff,  and  to  that  judgment  the 
railway  company  obtained  this  writ  of  error. 

The  first  error  assigned  is  the  action  of  the  trial  court  in  re- 
fusing to  give  the  defendant  company's  instruction  numbered  4, 
which  is  as  follows : 

"  II  the  jury  believe  from  the  evidence  that  the  fire  which  consumed  plain- 
tiff's store  was  not  caused  by  defendant's  agents  moving  the  poles  of  the  Long 
Distance  Telephone  Company  of  Virginia,  or  otherwise  weakening  the  wires 
of  the  said  Long  Distance  Telephone  Company  so  that  one  or  more  of  them 
broke  and  fell  upon  the  wires  of  the  defendant,  and  took  up  and  carried  from 
them  electricity  to  plaintiff^s  store,  thereby  setting  fire  to  it;  and  if  they 
further  believe  from  the  evidence  that  when  defendant,  in  constructing  it? 
railway  line,  reached  the  turnpike  where  its  wires  had  to  intersect  with  the 
wires  of  the  Long  Distance  Telephone  Company  of  Virginia  it  found  the  line 
of  the  said  telephone  company  properly  constructed  and  with  wires  as  good 
and  as  strong  as  are  usually  used  in  the  construction  of  long  distance  tele' 
phone  lines  in  the  country;  and  if  they  further  believe  from  the  evidence  that 
defendant  in  running  its  wires  under  the  wires  of  said  Long  Distance  Tele- 
phone Company,  placed  them  far  enough  from  those  wires  to  avoid  risk  of 
contact  between  them  by  reason  of  said  telephone  wires  sagging  from  natural 
causes  —  then  they  are  instructed  that  defendant  was  under  no  obligation  to 
erect  guard  wires  or  other  safeguards  between  its  wires  and  the  -wires  of  said 
telephone  company.  And  if  they  further  believe  from  the  evidence  that  the 
wires  of  said  Long  Distance  Telephone  Company  of  Virginia  were  broken  by  <i 
sleet  caused  by  a  storm  so  violent  and  extraordinary  that  the  history  of 
climatic  variations  and  other  conditions  in  this  region  afforded  no  reasonable 
warning  of  it,  and  that,  being  thus  broken,  they  fell  on  the  defendant's  wirei, 
and  took  up  from  them  electricity,  which  they  carried  to  plaintiff's  store, 
and  thereby  set  it  on  fire,  then  they  are  instructed  that  defendant  is  not  liable 
for  its  eleetrieity  being  so  carried  to  plaintiff's  store,  and  their  verdict  should 
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be  for  defenduit,  onleBB  the  wire  broke  &t  «  pkce  where  defendant'e  agents 
ent  and  mended  the  Bsme." 

By  this  instruction  the  court  waa  asked  to  tell  the  jury,  among 
other  things,  that,  as  a  matter  of  law,  the  defendant  company,  in 
ninning  its  wires  under  the  telephone  wires,  was  under  no  obliga- 
tions to  erect  guard  wires,  or  other  Bafeguards,  between  its  wires 
and  the  telephone  wires,  provided  the  distance  between  them  was 
sufficient  to  avoid  contact  between  them  by  reason  of  the  sagging 
of  the  telephone  wires,  if  they  believed  die  telephone  line  was 
properly  constructed,  and  its  wires  as  good  and  as  strong  as  are 
generally  used  in  the  construction  of  long  distance  telephone  lines 
in  the  country.  It  is  true,  as  insisted  by  counsel  for  the  defend- 
ant company,  that  in  the  construction  and  maintenance  of  its 
wires  under  the  tele^^one  wires  it  was  only  required  to  exercise 
reasonable  or  ordinary  care.  But  what  is  reasonable  or  ordinary 
care  is  to  be  graduated  and  determined  by  the  danger  under  all 
the  circumstances  of  the  case.  The  danger  to  persons  and  property 
from  permitting  a  telephone  wire  to  come  into  contact  with  a 
trolley  wire  heavily  charged  with  electricity  is  very  great,  and 
the  care  required  to  avoid  such  contact  must  be  commensurate 
with  the  danger.  1  Thompson  on  Negligence  (2d  ed.),  §§  797, 
804 ;  Joyce  on  Electricity,  §  445. 

The  fact  that  the  defendant  company  had  legislative  authority 
to  operate  an  electric  railway  did  not  lessen  its  duty  to  exercise  a 
degree  of  care  proportionate  to  the  danger  to  be  avoided.    A  steam 
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Whether  or  not  the  defendant  had  exercised  the}  proper  degree 
of  care  in  guarding  its  wires  from  coming  into  contact  with  the 
telephone  wires  was  a  question  for  the  jury,  to  be  determined  by 
all  the  facts  and  circumstances  of  the  case,  under  the  instructions 
of  the  court.  The  question  of  negligence  or  due  care  is  one 
peculiarly  within  the  province  of  the  jury,  and  cannot  be  estab- 
lished as  a  matter  of  law  by  a  state  of  facts  about  which  reason- 
ably fairminded  men  may  differ.  Carrington  v.  Ficklinfs  Exrs., 
32  Gratt.  670 ;  Kimball  &  Fink  v.  Friend's  Admr.,  96  Va.  140, 
etc.,  27  S.  E.  Rep.  901. 

The  question  of  whether  or  not  the  breaking  of  the  telephone 
wire  and  its  contact  with  the  trolley  wire  were  caused  by  a  storm 
so  extraordinary  in  its  character  as  to  amount  to  an  "  act  of  Gk)d," 
upon  which  the  court  was  asked  to  instruct  in  the  latter  part  of 
instruction  No.  4,  was  properly  submitted  to  the  jury  by  other 
instruction  given  by  the  court. 

The  second  assignment  of  error  is  the  giving  of  instruction 
"AA"  by  the  court  on  its  own  motion.  The  objection  made  to  it 
is  that  it  left  to  the  jury  to  say  whether  or  not,  under  all  the 
facts  and  circumstances  of  the  case,  the  defendant  had  exercised 
due  care  in  guarding  its  wires  from  contact  with  the  wires  of  the 
telephone  company.  That  was  a  question  for  the  jury,  as  we  have 
seen  in  considering  the  defendant's  instruction  No.  4,  and,  as 
instruction  "AA"  properly  submitted  that  question  to  them,  there 
was  no  error  in  giving  it 

The  third  error  assigned  is  the  refusal  of  the  court  to  give  the 
defendant's  instruction  No.  10.  By  that  instruction  the  court  was 
asked  to  tell  the  jury  that,  if  the  right  of  the  defendant  to  erect 
its  wires  at  the  point  where  they  intersected  with  the  telephone 
line  was  prior  to  that  of  the  telephone  company,  it  was  under  no 
obligation  to  put  up  a  guard  wire  between  its  wires  and  the  tele- 
phone wires,  and  that,  if  they  further  believed  that  the  telephone 
wires  fell  upon  the  wires  of  the  defendant,  and  took  from  them 
electricity  which  was  carried  to  and  destroyed  the  plaintiff's  store, 
the  defendant  was  not  responsible  for  the  fire  and  loss  thus  caused, 
unless  the  telephone  wires  broke  where  the  defendant's  agents  cut 
and  mended  the  same. 

This  instruction  was  properly  rejected.  It  was  wholly  imma- 
terial to  the  plaintiff's  right  of  recovery  whether  the  defendant 
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company  or  the  telephone  company  had  the  prior  or  superior  right 
in  erecting  their  respective  wires.  It  was  the  duty  of  both  to  ex- 
ercise due  care  to  see  that  their  wires  did  not  come  in  contact* 
and,  if  the  defendant  failed  to  do  this,  it  was  liable  for  the  con- 
aeqaences  of  its  negligence.  1  Thompson  on  Negligence,  §  805 ; 
Joyce  on  Electricity,  §  517. 

The  refosal  of  the  court  to  give  the  defendant's  instructions 
nizmbered  5,  6,  7,  8,  and  9  is  assigned  as  error.  Instructions  5, 
6,  and  7  define  the  measure  of  the  defendant's  duty  in  guarding 
against  its  wires  and  those  of  the  telephone  company  coming  into 
contact,  and  are  in  conflict  with  what  we  have  seen,  in  discussing 
the  defendant's  instruction  No.  4,  is  the  correct  rule  on  the  sub- 
ject, and  were,  therefore,  properly  refused. 

By  instruction  No.  8  the  court  was  asked  to  tell  the  jury  that 
the  law  presumed  that  the  telephone  company,  in  erecting  its  line, 
used  all  the  ordinary  precautions  for  making  its  wires  safe,  so  that 
they  would  not  cause  injury  to  its  clients  and  customers.  The 
manner  in  which  the  telephone  line  had  been  constructed  was 
before  the  jury,  and  artificial  presumptions  do  not  generally  come 
into  play  where  the  evidence  shows  the  conditions  under  which  an 
accident  occurs.  1  Thompson  on  Negligence,  §  482.  The  in- 
ftmction  was  properly  refused. 

By  instruction  No.  9  the  court  was  asked  to  instruct  the  jury 
that  if  they  believed,  from  the  evidence,  that  at  the  time  of  the 
accident  there  was  in  common  use  a  device  to  be  attached  to  tele- 
phone wires  entering  houses,  which  was  an  effectual  guard  against 
file  admission  of  an  unusual  and  dangerous  flow  of  electricity,  and 
that  the  plaintiff  had  failed  to  use  such  device,  then  the  plaintiff 
was  guilty  of  contributory  negligence,  and  could  not  recover. 

"As  there  is  a  natural  presumption  that  every  one  will  act  with 
due  care  (in  the  absence  of  evidence  to  the  contrary),"  say  Shear- 
man &  Red  field  in  their  work  on  Negligence,  §  92,  "  it  cannot  be 
imputed  to  the  plaintiff  as  negligence  that  he  did  not  anticipate 
culpable  negligence  on  the  part  of  the  defendant  or  a  stranger. 
He  has  the  right  to  assume  that  every  one  else  will  obey  the  law 
(including  not  only  the  common  law,  but  also  statutes  or  city 
ordinances),  and  to  act  upon  that  belief."  Ordinarily  prudent 
men  would  scarcely  think  it  necessary,  when  they  have  telephones 
placed  in   their  houses,  to  use  devices  to  prevent  their  property 
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from  being  destroyed  by  an  unusual  and  dangerous  flow  of  elee- 
trieity,  transmitted  to  the  telephone  wire  by  the  negligence  of  an 
electric  railway  company  in  allowing  its  heavily  charged  wires 
to  come  into  contact  with  the  telephone  wire.  Clearly^  the  failure 
of  the  plaintiff  to  guard  against  such  a  contingency  was  not  COQ- 
tributory  negligence  as  a  matter  of  law,  as  the  defendant's  instruc- 
tion made  it. 

The  next  assignment  of  error  is  to  the  action  of  the  court  in 
giving  its  own  instruction  "  BB  "  and  the  instructions  "A,"  "  B," 
"  C,"  "  D/'  and  "  E,"  asked  for  by  the  plaintiff.  The  objection 
made  to  each  and  all  of  these  instructions  is  that  they  made  the 
jury  the  judges  of  whether  or  not  the  defendant  exercised  reason- 
able care  in  guarding  against  contact  between  its  wires  and  those 
of  the  telephone  company.  This  was  manifestly  a  question  for 
the  jury,  for  the  reasons  given  in  discussing  the  defendant's  in- 
struction No.  4. 

In  stating  his  case  to  the  jury,  plaintiff's  counsel  made  certain 
statements  as  to  what  he  expected  to  prove,  which  were  objected 
to  by  the  defendant  on  the  ground  that  there  were  no  averments 
in  the  declaration  which  authorized  such  proof.  The  action  of  the 
court  in  permitting  such  statement  to  be  made  is  assigned  as  error. 

There  is  no  merit  in  this  objection,  as  the  averments  in  the 
declaration  clearly  entitled  the  plaintiff  to  put  in  evidence  the 
facts  which  his  counsel  stated  he  expected  to  prove. 

Another  assignment  of  error  is  to  the  action  of  the  court  in 
allowing  the  following  question  to  be  asked,  upon  the  ground  that 
it  was  leading,  viz. :  "As  an  expert,  state  whether  or  not,  if  a  tele- 
phone wire,  which  was  a  copper  one,  had  been  spliced  with  an  iron 
wire,  would  it  not  have  been  a  defective  way  to  have  done  it  f  '* 
When,  and  under  what  circumstances,  a  leading  question  may  be 
put,  is  in  the  discretion  of  the  trial  court,  and,  as  a  general  rule, 
is  a  matter  which  cannot  be  assigned  as  error.  1  Greenleaf  on 
Evidence  (Eedfield's  ed.),  §  435.  But,  if  it  could  be,  no  injury 
resulted  to  the  defendant  in  allowing  the  question  to  be  asked, 
since  the  witness  had  already  testified  that  an  iron  wire  and  a 
copper  one  would  not  splice  well. 

During  the  examination  of  a  witness,  who  was  put  upon  the 
stand  by  the  plaintiff,  he  was  asked  if  he  was  not  summoned  by 
the  defendant.    He  answered  that  he  did  not  know.    The  clerk  of 
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the  court  was  then  called  upon  to  see  if  the  witness  was  not  so  sum- 
monedy  whereupon  the  counsel  for  the  defendant  admitted  that  he 
WIS,  but  afterward  moved  the  court  to  strike  out  the  admission. 
The  court  overruled  the  motion,  and  this  is  assigned  as  error. 

The  plaintiff  was  entitled  to  have  the  fact  admitted  in  evidence 
IS  tending  to  show  that  the  defendant  thought  the  witness  was 
worthy  of  credence  by  having  him  summoned,  and  the  court  prop- 
erly refused  to  strike  out  the  admission. 

Another  error  assigned  is  the  refusal  of  the  court  to  allow  the 
witness  Tud^er  to  answer  a  question  propounded  to  him  as  an 
expert  Tlie  witness  was  asked  on  one  day  of  the  trial  whether  or 
not  a  certain  kind  of  fuse  was  in  common  use,  and  answered  that 
he  did  not  know.  On  the  next  day  he  was  put  upon  the  stand, 
tnd  asked  if  he  had  made  inquiries  about  its  use,  and  whether  or 
not  he  could  make  any  statement  in  addition  to  that  made  on 
the  day  before  as  to  the  fuse  being  in  general  use  in  February, 
1902.  The  question  was  objected  to,  and  the  court  refused  to 
tllow  it  to  be  answered,  upon  the  ground  that  the  witness's  expert 
knowledge  on  the  subject  was  not  of  such  a  character  as  to  fit  him 
to  answer  the  question. 

The  court's  ruling  was  plainly  right ;  but,  if  it  were  not,  the  ex- 
ception could  not  be  considered,  since  the  bill  of  exceptions  does 
not  show  what  the  answer  of  the  witness  would  have  been  if  he  had 
been  permitted  to  answer.     He  may  have  known  no  more  on  the 
^object  on  that  day  than  he  did  the  day  before.    A  judgment  will 
iK)t  be  reversed  because  evidence  has  been  excluded  or  rejected  by 
the  trial  court,  unless  its  materiality  be  made  to  appear.     Union 
Central  Life  Ins.  Co.  v.  Pollard,  94  Va.  146,  157,  26  S.  E.  Rep. 
421,  36  L.  R.  A.  271,  64  Am.  St  Rep.  715 ;  Kimball  &  Fink  v. 
Carter,  95  Va.  77,  80,  27  S.  E.  Rep.  823,  38  L.  R.  A.  570. 

The  refusal  of  the  court  to  strike  out  certain  answers  of  Nun- 
nally  and  Martin,  witnesses  for  the  plaintiff,  because  the  answers 
were  immaterial,  is  assigned  as  error.  It  is  unnecessary  to  decide 
whether  or  not  the  court  erred  in  not  excluding  the  evidence  in 
questions,  as  it  is  clear  that  it  could  not  have  affected  the  verdict 
of  the  jury. 

The  remaining  assignment  of  error  is  the  refusal  of  the  court  to 
set  aside  the  verdict  because  not  warranted  by  the  evidence.    There 
were  two  theories  as  to  the  cause  of  the  fire  which  destroyed  the 
10 
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plaintiff's  goods.  One  —  that  of  the  defendant  —  was  that  tbrf 
storehouse  caught  on  fire  from  the  stove  which  was  in  it^  and  then" 
was  some  evidence  tending  to  sustain  that  contention,  but  the  giea' 
weight  of  evidence  tended  to  show  that  there  had  been  no  fire  ii^ 
the  store  for  some  hours  prior  to  the  accident,  and  that  the  build,: 
ing  did  not  catch  on  fire  from  that  source.  The  other  theory  wai 
that  the  storehouse  was  set  on  fire  by  the  telephone  wire  wh^i  ii 
fell  upon  or  came  in  contact  with  the  defendant's  wires.  The  evi 
dence,  which  covers  more  than  200  pages  in  the  printed  record 
sustained  that  theory,  and  fully  justified  the  jury  in  readiiiig  thii 
conclusion  they  did. 

Upon  the  whole  case  we  are  of  opinion  that  there  is  no  error  ir 
the  record  to  the  prejudice  of  the  plaintiff  in  error,  and  that  thi 
judgment  of  the  Circuit  Court  should  be  afiirmed. 


Pabsons  v.  Chableston  Consol.  Ry.,  Gas  &  Elbctbio  Oa 

ET  AL. 

South  Carolina  Supreme  Court  —  June  25,  1904, 

69  S.  Car.  305,  48  S.  E.  2S4. 


1.  TkLEPHONB  WlBES  ACROSS  ELECTRIC  RAILWAY  WIRES  —  FAILURE  TO 

Electric  Wire  Insulated  —  Sufficienct  of  Complaint.  —  In  an  aetta 
against  an  electric  railway  company  for  death  caused  by  contact  wltt 
a  telephone  wire  which  had  fallen  across  a  defectively  insulated  wire  of 
the  defendant,  the  complaint  alleged  that  the  wires  of  the  defendant  friN^ 
which  the  fatal  current  was  transmitted  to  the  telephone  wire  were  d^ 
fectively,  insufficiently,  carelessly,  and  negligently  insulated,  and  tfat 
said  defendant,  its  agents  and  servants,  were  well  aware  of  said  waat 
of  insulation,  or  could  have  been  aware  of  the  same  by  the  exerciw  of 
proper  diligence.  It  was  held  that  the  complaint  was  not  demurrable,  aad 
that  a  good  cause  of  action  was  stated  and  that  it  was  not  neceanxf 
to  allege  actual  knowledge  of  the  fallen  wire  or  diligence  in  discoTering  it, 

2.  Degree  of  Care.  —  The  rule  as  to  the  degree  of  care  in  the  use  of  elee* 

tricity  is  the  same  as  in  the  use  of  steam  and  other  agencies  —  the  care 
must  be  proportionate  to  the  danger.  In  determining  the  danger  it  is 
the  duty  of  those  in  control  to  have  in  view  all  the  surroundings,  inehid* 
ing  the  conti^niity  of  other  wires,  and  their  liability  to  fall  and  oome  1m 
contact  with  the  dangerously  charged  wire. 


Care  Required  of  Eleetrio  Companiea.  —  See  Quest  v.  Bdiaon  Wmmif^ 
nating  Co.,  poet,  and  note  thereunder. 
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X  Sake.  —  The  failure  to  adopt  all  usual  appliances  and  methods  to  prevent 
contaet  and  harmful  discharge  of  electric  current  through  other  wires  is 
a  bfeseh  of  duty  to  the  public 

Appeal  by  the  Charleston  Consolidated  Railway,  Gas  &  Eleo- 
trie  Company  from  an  order  overruling  a  demurrer.    Affirmed. 

Mordecai  &  Gadsden,  for  appellant 
Sathans  &  S  inkier,  for  respondent 

Opinion  by  Woods,  J. : 

The  plainti£F,  administratrix  of  Edward  Parsons,  alleges  that 
kr  intestate's  death  was  caused  by  coming  in  contact  with  a  wire 
if  the  defendant  Gordon  Telephone  Company,  which,  having 
ftllen  across  the  wire  of  the  Charleston  Consolidated  Railway, 
Gis  t  Electric  Company,  was  highly  charged  with  electricity. 
He  liability  of  the  telephone  company  is  not  involved  in  this 
ippetL  In  the  complaint  it  is  alleged  that  the  wires  of  the 
Chrleston  Consolidated  Railway,  Gas  &  Electric  Company,  from 
lUch  the  fatal  current  was  transmitted  to  the  telephone  wire, 
**wcre  defectively,  insufficiently,  carelessly,  and  negligently  in- 
slited,  and  the  said  defendant,  its  agents  and  servants,  were  well 
trare  of  said  want  of  insulation,  or  could  have  been  aware  of  the 
■me  by  the  exercise  of  proper  diligence."  The  Charleston  Con- 
nlidated  Railway,  Gas  &  Electric  Company  interposed  the  fol- 
kviiig  demurrer  to  the  complaint : 

*That  the  same  does  not  state  facts  sufScient  to  constitute  a  cause  of  ac- 
tion sgainst  the  defendant  Charleston  Consolidated  Railway,  Gas  &  Electric 
GmpsBj,  in  that  there  is  no  allegation  in  the  complaint  either  that  the  said 
Chsrfeston  Consolidated  Railway,  Gas  &  Electric  Company  had  notice  of  the 
tet  that  a  wire  of  the  Gordon  Telephone  Company  had  broken  and  fallen 
one  of  its  wires  between  Meeting  and  Anson  streets,  or  that  sufficient 
of  time  had  elapsed  after  the  breaking  of  the  said  wire  and  the  falling 
rf  tke  same  oTer  the  wire  of  this  defendant  for  the  same  to  have  been  dis- 
wnnd  by  the  Charleston  Consolidated  Railway,  Gas  &  Electric  Company  by 
4m  £hgenoe  or  proper  care." 

From  an  order  overruling  the  demurrer,  the  Charleston  Con- 
»Iidated  Railway,  Gas  &  Electric  Company  appeals. 

By  the  demurrer,  appellant,  in  effect,  submits  to  the  court  this 
preposition :  Admitting  that  the  wires  of  the  Charleston  Consoli- 
iited  Railway,  Gas  &  Electric  Company  were  strung  helow  the 
tde^ione  wires,  and  ^^  de£ectiveljr,  insuSciently,  carelessly^  and 
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□egligently  insulated/'  and  that  that  fact  was  known  to  the 
Charleston  Consolidated  Bailway,  Gas  &  Electric  Company,  or 
could  have  been  known  to  it  by  the  exercise  of  proper  diligence, 
yet  that  company,  as  a  matter  of  law,  would  be  exempt  from  lia- 
bility for  death  of  a  pedestrian,  who,  without  fault,  came  in  con- 
tact with  a  telephone  wire  which  had  fallen  acroea  the  negligently 
insulated  wire,  and  received  the  deadly  charge  from  it,  unless  the 
Charleston  Consolidated  Railway,  Gas  &  Electric  Company  had 
notice  that  the  telephoiie  wire  had  fallen  across  its  wire  to  the 
street,  or  a  sufficient  Icngtli  of  time  had  elapsed  after  the  fall  and 
contact  for  the  company  to  discover  it  by  the  exercise  of  due 
diligence.  The  extent  to  which  wires  conveying  deadly  electric 
currents  should  be  insulated  or  otherwise  guarded  must  be  de- 
cided by  the  jury  under  the  facts  of  each  case.  No  rule  of  law 
can  be  laid  down  on  the  subject,  Bridger  v.  Railroad  Company, 
25  S,  0.  24.  The  rule  as  to  the  degree  of  care  in  the  use  of 
electricity  is  the  same  as  in  the  use  of  steam  and  other  agencies  — 
the  care  must  be  proportionate  to  the  danger.  In  determining  the 
danger  it  is  the  duty  of  those  in  control  to  have  in  view  all  the 
surroundings,  including  the  contiguity  of  other  wires,  and  th^ 
liability  to  fall  and  come  in  contact  with  the  dangerously  charged 
wire.  As  said  by  tJie  Supreme  Court  of  New  Jersey  in  Anderson 
V.  Jersey  City  Electric  lAght  Co.,  7  Am.  Electl.  Caa.  557,  43  All 
Rep.  655 : 

"  Care,  in  this  aeiue,  meant  more  than  mere  mechanical  akill.    It  inelnta 
eircumapection    and    foresight   with    regard    to    reasonably    probable    oodUb- 
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Electric  Light  Co.  (X.  J.  Sup),  7  Am.  Eleetl.  Cas.  557,  43  Atl. 

Rep.  654 ;  Perham  v.  Portland  General  Electric  Co.  (Ore.),  7  Am. 

Heed.  Cas.  487,  53  Pac.  Rep.  14,  40  L.  R.  A.  799,  72  Am.  St. 

Eep.  730 ;  Koplan  v.  Boston  Gas  Co.,  177  Mass.  15,  58  N.  E. 

Bep.  183.  Hence,  when  the  plaintiff  states  that  the  discharge  of 
the  fatal  current  from  appellant's  heavily  charged  wire  through 
the  telephone  wire  was  due  to  defective  and  negligent  insulation, 
a  good  cause  of  action  is  stated.  Having  held  that  a  good  cause 
of  action  is  stated  against  appellant,  without  regard  to  its  actual 
knowledge  of  the  fallen  wire  or  its  diligence  in  discovering  it,  it 
follows  that  the  demurrer  cannot  be  sustained. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


Steindobff  v.  St.  Paul  Gaslight  Co. 

Miime90ta  Supreme  Court  —  July  1,  1904, 

92  Minn.  496,  100  N.  W.  221. 

KnuCT3fCE  —  Question  op  Fact  —  Death  from  Uninsulated  Wibe.  —  1. 
It  is  only  in  exceptional  cases,  where  the  evidence  is  of  such  a  oonclu- 
nye  character  that  only  one  reasonable  inference  can  be  drawn  from  it, 
that  the  question  of  negligence  is  one  of  law  for  the  court. 

2.  The  plaintiff's  intestate  was  killed  while  working  on  the  roof  of  a 
building  by  the  defendant's  uninsulated  electric  wire,  which  was  strung 
along  the  street  in  close  proximity  to  the  roof,  but  not  touching  it.  This 
action  was  brought  to  recover  damages  for  his  death.  The  trial  court  at  the 
close  of  the  plaintiff's  case  directed  a  verdict  for  the  defendant.  Held, 
that  the  questions  as  to  the  negligence  of  the  defendant  and  the  contrib- 
utory negligence  of  the  intestate  were  questions  of  fact,  and  should  have 
been  submitted  to  the  jury. 
(Syllabus  by  the  Court) 

Appeal  by  plaintiff  from  order  directing  verdict  for  defendant. 
Beversed. 

H.  A.  Loughran  and  John  C.  Mangan,  for  appellant. 
How,  Taylor  &  Mitchell,  for  respondent. 

Opinion  by  Stakt,  C.  J. : 

The  plaintiff's  intestate  was  killed  on  September  28,  1903,  by 
eoming  in  contact  with  the  uninsulated  part  of  one  of  the  defend- 
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ant's  electric  wires.  This  action  was  brought  to  recover  damages 
for  his  deatli,  on  the  ground  that  it  was  caused  proximately  bj  tho 
n^ligenoe  of  the  defendant  in  permitting  its  wire  to  become  and 
to  remain  uninsulated.  When  the  plaintiff  rested  her  case,  the 
defendant's  counsel  moved  the  court  to  direct  a  verdict  for  the 
defendant  on  three  grounds :  First,  that  tbei'e  is  no  evidence  of 
any  negligence  on  the  part  of  defendant ;  second,  that,  assuming 
there  is  such  evidence,  it  does  not  appear  that  such  n^ligence  was 
the  proximate  cause  of  the  injury;  third,  that  the  deceased  was 
guilty  of  negligence  contributing  to  the  injury.  The  trial  oonrt 
granted  the  motion  on  the  first  ground  stated,  and  so  instructed 
the  jury.  The  plaintiff  appealed  from  an  order  denying  her  mo- 
tion for  a  new  trial.  The  trial  court  took  the  case  from  the  jury, 
and  instructed  them  to  find  a  verdict  for  the  defendant  on  ths 
ground  that  the  evidence  showed  that  the  defendant  could  not  have 
reasonably  anticipated  that  any  person  would  come  in  contact  witli 
the  uninsulated  part  of  the  wire;  hence  it  was  not  negligent  to 
leave  it  uninsulated.  It  was  originally  insulated,  but  the  insola- 
tion corroded  or  wore  off  at  a  joint  in  the  wire  for  a  space  of  some 
four  inches  in  length.  There  was  evidence  tending  to  show  that 
this  condition  of  the  wire  had  existed  for  a  sufficient  length  ot 
time  before  the  accident  to  charge  the  defendant  with  notice  of  du 
defect.  The  principal  question,  then,  to  be  decided,  is  wbethei 
the  evidence  was  practically  conclusive  that  the  defendant  could 
not  have  reasonably  anticipated  that  any  person  would  come  is 
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28,  1903,  in  retinning  a  box  gutter  on  the  north  side  of  Lieder- 
tafel  Hall,  in  the  city  of  St  Paul.    The  gutter  was  approximately 
fiix  inches  wide  and  four  and  three-quarter  inches  in  depth.     The 
edge  of  the  cornice  was  six  inches  from  the  outside  edge  of  the 
gutter.     One  of  the  defendant's  electric  wires,  one-fourth  of  an 
inch  in  diameter,  and  of  high  voltage,  was  strung  along  the  street 
parallel  to  the  hall  at  a  distance  of  seventeen  and  one-quarter 
inches  from  the  outside  of  the  cornice,  and  twenty-two  and  one- 
half  inches  from  the  outside  of  the  gutter,  and  25  inches  above  the 
cornice.     The  uninsulated  part  of  the  wire  was  at  a  joint  therein 
about  midway  of  the  length  of  the  hall.    The  method  pursued  by 
Mr.  Steindorff  and  his  fellow  workman,  Mr.  Kuntze,  was  to  shape 
pieces  of  tin,  about  twenty  feet  long  and  twenty-eight  inches  wide, 
for  the  gutter,  before  they  were  brought  on  the  roof,  and  then  to 
lay  the  shaped  pieces  in  the  gutter,  bend  the  edge  of  the  sheets  of 
tin  over  the  outside  edge  of  the  cornice  about  four  inches,  and 
fasten  it  with  nails.    In  driving  the  nails  to  fasten  the  tin,  the  men 
kneeled  in  the  gutter,  and  worked  toward  each  other;  starting 
each  from  an  end  of  the  sheet  of  tin.     Steindorff  was  engaged  in 
driving  nails  through  the  tin  into  the  edge  of  the  cornice,  and 
using  his  hammer  in  his  right  hand ;  and  Kuntze,  about  ten  feet 
away,  was  facing  him,  and  also  at  work.     Kuntze's  attention  was 
attracted  by  the  fact  that  Steindorff's  hammering  had  ceased,  and, 
looking  toward  him,  he  saw  Steindorff  rising  from  his  knees,  and 
apparently  in  great  distress.    He  ran  to  him,  and  threw  his  arms 
around  him  to  prevent  his  falling  off  the  building,  thereby  receiv- 
ing an  electric  shock  himself.     Both  men  fell  on  the  roof  of  the 
building.    Steindorff  was  dead.    He  had  caught  the  exposed  joint 
presumably  with  his  left  hand.     The  joint  had  been  in  the  same 
uninsulated  and  exposed  condition  for  a  long  time  prior  to  the 
accident,  and  its  dangerous  condition  might  have  been  readily 
ascertained  by  the  exercise  of  proper  care. 

To  appreciate  the  dangerous  proximity  of  this  defective  wire 
to  the  cornice  and  gutter  of  the  hall,  we  must  keep  in  mind  the 
space  the  average  man  occupies,  and  the  length  of  his  arm  and 
body.  He  would  occupy  a  space  of  some  thirteen  inches  in  width. 
Working  on  his  knees  in  the  gutter,  his  hands  and  arms  would  be 
nearly  on  a  level  with  the  exposed  joint  of  the  wire,  and  within 
seventeen  and  one-quarter  inches  of  it  when  nailing  the  tin  to  the 
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oatBide  of  the  cornice  —  a  bighly  dangeroiiB  place  in  which  to 
work.  The  defendant,  in  the  exercise  of  ordinary  care,  must  hare 
known  that  there  was  a  fair  probability  that  the  gutter,  cornice, 
the  roof  of  the  hall  would  have  to  be  repaired  as  time  went  on,  and 
that,  to  make  the  repairs,  it  would  be  necessary  for  workmen  to  go 
upon  the  gutter  and  cornice  in  close  proximity  to  the  defective 
wire ;  that  is,  within  a  tittle  more  than  half  of  the  length  of  a 
man's  arm.  Ought  the  defendant,  then,  to  have  reasonably  an- 
ticipated that  such  workmen  might  come  in  contact  with  the  wire  I 
Ib  it  practically  conclusive  from  the  evidence  that  the  question  can 
only  be  anawered  in  the  negative  ?  We  are  of  the  opinion  that 
this  case  is  not  one  in  which  the  evidence  and  the  inferences  to  be 
drawn  therefrom  are  of  sudi  a  conclusive  character  as  to  the  qnes- 
tion  of  the  defendant's  alleged  negligence,  or  the  contributoi; 
negligence  of  plaintiff's  intestate,  that  only  one  reasonable  in- 
ference can  be  drawn  from  them.  Much  less  can  it  be  said  that 
the  only  reasonable  inference  whi<^  can  be  drawn  from  the  evi- 
dence is  that  the  defendant  was  not  negligent.  We  therefore  hcJd 
that  the  evidence  was  such  that  the  cause  should  have  been  sub- 
mitted to  the  jury.  As  there  is  to  be  a  new  trial,  we  announce  this 
conclusion  without  any  detailed  discussion  of  the  facts  or  the 
evidence;  deeming  this  to  be  the  fair  and  wise  course  in  cases 
where  there  must  be  a  new  trial 

Order  reversed  and  a  new  trial  granted. 
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<m  which  the  trolley  wire  was  also  stning  —  held,  that  he  assumed  the 
risk,  after  becoming  acquainted  with  the  relative  localities  and  distances 
of  trolley  pole  and  wires,  and  their  dangerous  possibilities^  even  though 
not  warned  of  this  specific  danger. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff  in 
an  action  for  damages.     Reversed. 

Corliss,  Andrus,  Leete  &  Joslyn,  for  appellant. 

A.  J.  Sawyer  &  Son  (/.  C.  Knowlton,  of  counsel),  for  appellee. 

Opinion  by  Montgomeby,  J. : 

This  action  is  brought  by  the  plaintiff,  as  administratrix  of  the 
estate  of  Herbert  J.  Harrison,  deceased,  who  met  his  death  while 
employed  by  the  defendant  as  motorman  on  its  electric  car.  The 
principal  question  discussed  in  this  court  is  whether  there  was 
evidence  tending  to  show  culpable  neglect  on  the  part  of  the  de- 
fendant, and  whether  there  was  contributory  negligence  on  the 
part  of  the  deceased  and  his  coemployees,  and  whether  the  deceased 
Mumed  the  risk  of  the  conditions  of  the  employment  as  they 
existed.  For  an  understanding  of  the  case  a  full  statement  of  facts 
is  essential,  and  we  adopt  the  statement  given  by  the  counsel  for 
the  defendant,  with  such  slight  variations  as  the  record  makes 
essential : 

For  some  years  the  defendant  company  operated  an  electric 
railway  between  Ann  Arbor  and  Detroit  by  what  may  be  termed 
the  "  direct  trolley  current  system,"  and  plaintiff's  employment 
began  while  this  current  was  used.  Later  the  defendant  acquired 
the  necessary  right  of  way  from  Ann  Arbor  to  the  city  of  Jack- 
son. In  order  to  operate  an  electric  line  for  that  distance  it  was 
at  least  commercially  necessary  to  install  a  new  system  of  trans- 
mitting electric  power  or  current  along  the  line,  which  is  known  as 
the  "  high-tension  system."  The  system  is  a  method  of  generating 
at  the  power  house  a  large  volume  or  current  of  electricity,  but 
with  a  comparatively  low  voltage,  and  converting  it  into  a  small 
current  or  volume  with  an  exceedingly  high  voltage,  and  carrying 
it  out  along  the  line  on  small  wires  to  be  taken  off  at  different 
points  called  "  substations."  At  these  substations  the  current  is 
reconverted  into  the  large  volume  again,  with  a  pressure  adjusted 
to  the  requirements  of  the  trolley  wire.  The  method  of  transmis- 
sion  of  the  current  may  be  likened  somewhat  to  transmitting  water 
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through  pipes.  If,  for  instance,  the  water  passing  through  a  four- 
inch  pipe  is  to  be  sent  through  an  inch  pipe,  the  current  or  pres- 
sure in  a  small  pipe  must  be  many  times  greater  than  in  the  large 
pipe.  If  the  pressure  in  the  small  pipe  is  greater  than  can  be 
used  at  the  other  end,  then  it  can  be  discharge<f  in  a  four-inch 
pipe,  when  the  current  or  pressure  would  be  brought  back  to  what 
it  is  in  the  four-inch  pipe  at  the  other  end,  less  the  friction.  From 
the  foregoing  it  will  be  seen  that  no  more  actual  power,  or  even 
pressure,  is  used  to  propel  cars  than  would  be  used  by  the  direct 
trolley  current*  In  fact,  the  same  direct  trolley  current  is  used 
as  before,  but  the  surplus  power  carried  along  the  line  in  a  dif- 
ferent form  and  manner  until  it  is  necessary  to  use  it  on  the  trolley 
wire.  The  ordinary  mode  of  transmission  of  high  potential  cur- 
rents is  by  what  is  called  the  "  multiphase  system."  Technically, 
this  consists  of  "  the  use  of  two  or  more  alternating  currents  of 
equal  period,  but  differing  in  phase."  "  Differing  in  phase  ^ 
means  that  the  two  alternations  or  current  waves  do  not  come 
together,  but  one  after  or  at  a  different  time  from  the  other.  The 
three-phase  system  is  used  by  the  defendant  Three  wires  are 
strung  along  in  the  form  of  an  equilateral  triangle,  each  substation 
being  fed  from  a  set  of  these  wires.  Theoretically,  in  each  of  these 
triangular  sets  of  wires,  one  of  them  at  any  given  moment  of  time 
is  dead,  but,  as  it  is  so  only  for  an  infinitesimal  part  of  a  second, 
it  is  for  all  practical  purposes  very  much  alive  at  all  times  and 
dangerous,  carrying  a  voltage  of  upwards  of  22,000.  To  establish 
this  system  it  was  necessary  to  set  a  new  line  of  poles.  The  high- 
tension  wires  were  carried  on  two  cross-arms,  one  above  the  other, 
the  longer  one  being  at  the  top,  carrying  four  of  these  small  wires, 
and  the  lower  one  carrying  two.  These  six  wires  formed  two 
triangles,  with  one  of  the  points  of  each  downwards.  Below  these 
cross-arms  on  the  same  pole  is  an  arm  long  enough  to  extend  a 
little  past  the  center  of  the  railway  track,  so  as  to  carry  suspended 
from  it  two  trolley  wires  six  inches  apart  and  eighteen  and  one- 
half  feet  above  tlie  rails.  The  northerly  trolley  wire  is  used  by  the 
cars  going  west,  and  the  southerly  by  the  cars  going  east.  From 
the  poles  to  the  center  of  the  track  it  was  six  feet  four  and  one- 
half  inches.  The  trolley  arm,  therefore,  would  have  to  be  some 
three  or  four  inches  longer  in  order  to  carry  the  farther  trolley 
wire.     The  lowest  high-tension  wires  are  between  twenty-six  and 
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twenty-seven  feet  above  the  rail,  and  between  four  and  five  feet 
to  the  fiide  of  the  center  of  the  tracL  The  poles  carrying  these 
▼ires  and  trolley  arms  were  thirty-five-foot  poles  as  a  rule,  except 
in  places  where,  to  avoid  trees  and  buildings,  it  became  necessary 
to  carry  the  high-tension  wires  to  avoid  contact.  The  undisputed 
testimony  is  that  the  thirty-five-foot  pole  is  the  standard  height  for 
oirying  high-tension  wires  in  suburban  railway  construction. 

In  August,  1901,  the  reorganization  of  the  line  was  begun.  The 
▼ork  of  stringing  the  wires  commenced  about  the  middle  of  No- 
rember  of  that  year,  and  was  completed  about  the  middle  of  Feb- 
nutiy  following,  but  a  portion  of  the  high-tension  system  was  put 
in  operation  January  12,  1902,  being  something  over  a  month  be- 
fore the  entire  work  was  completed.  While  the  work  of  setting 
new  poles  and  stringing  the  high-tension  wires  was  going  on,  the 
defendant  also  reorganized  its  power  house,  and  built  its  sub- 
sutions,  and  pnt  in  the  new  machinery  and  appliances  for  gen- 
eraUng  and  handling  the  high-potential  currents  as  well  as  the 
necessary  transformers  and  converters.  The  entire  work  was  done 
by  Westinghouse,  Church,  Kerr  &  Co.,  under  the  supervision  of 
its  superintendent,  Mr.  Charles  Biley.  It  is  not  believed  that 
there  will  be  any  dispute  over  the  matters  contained  in  this  pre- 
liminary statement,  nor  that  it  will  be  necessary  to  go  further  into 
the  details  of  construction  in  order  to  give  a  correct  understanding 
of  the  general  conditions  of  the  railway  at  the  time  of  the  accident 
which  is  the  origin  of  this  suit 

Herbert  J.  Harrison  began  work  for  the  defendant  in  Septem- 
ber, 1900,  first  as  conductor,  then  as  a  motorman,  on  the  Ann 
Arbor  city  line,  on  which  he  remained  for  a  little  over  a  year. 
During  nearly  all  of  that  period,  if  not  all  of  it,  he  lived  at  Ink- 
ster,  Wayne  coimty,  and  most  of  the  time  went  to  Ann  Arbor  in 
the  morning  and  returned  in  the  evening,  riding  both  ways  over 
defendant's  main  line.  While  thus  going  back  and  forth  he  asked 
for  and  obtained  permission  to  ride  with  the  motorman,  and  re- 
ceived from  him  instructions  in  the  operation  of  the  large  suburban 
cars.  It  is  a  conceded  fact  that  he  thus  became  a  competent  motor- 
man.  It  should  also  be  said  that  Mr.  Harrison  was  a  man  of  good 
habits  and  careful  in  the  management  of  matters  put  in  his  charge. 
Mr.  Harrison  began  operating  suburban  cars  on  the  main  line  from 
Detroit  to  Jackson  scone  time  after. August  7,  1901,  which  was  the 


156  Amebican  Electbical  Cases.  [vol.  9 

time  he  left  tlie  Ann  Arbor  city  line.  It  may  have  been  immedi- 
ately afterward,  as  there  is  no  evidence  of  his  laying  oflf.  This 
would  be  about  the  time  the  work  of  laying  out  the  new  system 
began.  He  thus  had  an  opportunity  of  daily  observing  the  work 
of  setting  the  poles  and  stringing  the  wires  as  it  progressed.  More- 
over, the  general  headquarters  of  the  road  are  at  Ypsilanti.  The 
power  house  at  Yysilanti  was  a  general  rendezvous  of  the  conr 
ductors  and  motormen,  where  the  work  of  reconstructing  the  sys- 
tem and  the  coming  installation  of  the  high-tension  current  was 
a  matter  of  daily  discussion  and  inquiry  by  them.  Mr.  Harrison 
was  very  frequently  there,  and  made  many  inquiries  of  Mr.  Riley, 
superintendent  of  construction,  about  the  new  system.  He  asked 
how  high  the  voltage  was  to  be,  and  other  similar  and  most  natural 
questions  for  one  who  was  to  use  the  current.  Under  the  old  sys- 
tem it  was  usual,  if  the  trolley  wire  was  down  on  the  track,  to  pass 
a  rope  around  it  to  pull  it  off,  or  to  take  a  piece  of  dry  board  and 
push  it  away.  Harrison  asked  Riley  if  it  would  be  safe  to  put  a 
rope  around  a  high-tension  wire.  Riley  said,  "  No ;  keep  away 
from  it."  It  was  a  matter  of  common  knowledge  among  all  the 
employees  that  the  current  was  dangerous,  and  that  they  should  use 
the  utmost  care  to  prevent  making  a  contact  with  the  high-tension 
wires.  Harrison  himself  warned  one  of  the  men  to  be  very  carefuL 
The  trolley  poles  in  use  on  defendant's  line  are  eleven  and  one- 
half  feet  long.  Each  of  defendant's  cars  carry  an  extra  trolley 
pole  lashed  to  the  top  of  the  car,  to  be  used  in  case  the  one  in  use 
becomes  disabled.  One  of  the  duties  of  the  men  operating  the 
car  is  to  climb  on  the  top  of  the  car  to  change  the  trolley  pole 
whenever  it  becomes  necessary,  and  this  is  one  of  the  duties  about 
which  they  are  instructed.  All  the  men  were  well  informed  of 
and  understood  the  danger  of  contact  with  a  high-potential  current, 
and  were  warned  to  "  avoid  in  every  way  possible  from  getting  a 
shock."  On  the  night  of  March  11,  1902,  at  about  9  o'clock  in 
the  evening,  car  No.  6  was  coming  east  from  Jackson  in  charge  of 
Henry  J.  Pullen,  conductor,  and  Herbert  J.  Harrison,  motorman. 
About  three  miles  west  of  Chelsea,  the  trolley  jumped  from  the 
wire  twice.  Then  Pullen  gave  a  signal  to  Harrison  to  come  back 
and  see  what  was  the  trouble.  He  did  so,  and  discovered  that  the 
wheel  or  trolley  would  not  revolve.  The  night  was  dark,  and  it 
had  been  raining  hard,  so  it  was  decided  to  run  to  Chelsea  before 
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ehangiiig  the  trolley.  When  they  arrived  there  they  climbed  upon 
the  car  to  change  poles.  The  pole  which  had  been  in  use  was  al- 
lowed to  stand  nearly  upright,  and  Pullen  took  hold  of  it  while 
Harrison  loosened  the  burrs  or  nuts  which  held  the  pole  in  the 
socket.  It  is  customary  to  first  loosen  the  pole,  and  then  both  per- 
mms  lift  it  out,  and  both  take  hold  of  the  new  one  and  place  it  in 
the  socket.  On  this  occasion  Harrison  loosened  the  burrs  until 
Pullen  said  he  thought  it  would  oome  out.  Harrison  said,  ''  Wait 
a  minute,''  and  then  straightened  up  and  took  hold  of  the  trolley. 
They  both  lifted,  but  could  not  get  it  out.  Harrison  said,  "  I  will 
have  to  loosen  it  a  little  more,"  and  proceeded  to  do  so.  Pullen 
still  had  hold  of  the  pole,  and  was  twisting  it  and  lifting,  and 
said  again,  ^^  It  is  loose  enough  now,  Herby,"  and,  without  waiting 
for  Harrison  to  help  him,  he  lifted  it,  and  he  said,  "  It  gave  way 
all  at  once ;  it  just  shot  right  up."  Then  there  was  a  flash,  and 
diat  was  all  Pullen  could  remember  of  the  transaction. 

The  socket  is  a  part  of  the  revolving  stand  on  the  top  of  the  car. 
It  has  a  very  strong  spring  attachment  which  will  cause  the  trolley 
pole  to  stand  upright,  or  nearly  so,  when  the  trolley  is  taken  off  the 
wire.  In  removing  the  trolley  pole  the  trolley  stand  is  left  so  that 
the  pole  can  swing  back  lengthwise  of  the  car.  When  in  that  posi- 
tion there  is  no  possible  way  of  making  the  pole  swing  sidewise 
while  it  remains  in  the  socket.  While  the  trolley  pole  is  standing 
upj  it  is  quite  close  to  the  trolley  wire.  It  does  not  reach  as  high 
as  the  lowest  high-tension  wire,  and  it  is  between  four  and  five 
feet  to  the  side  of  it.  It  cannot  be  brought  nearer  any  of  the 
high-tension  wires  until  taken  out  of  the  socket.  The  trolley  stand 
Kas  a  ground  connection,  so  that  in  removing  the  trolley  pole  care 
most  be  taken  not  to  make  contact  with  the  trolley  stand  and  at 
the  same  time  with  the  trolley  pole  after  the  latter  is  removed 
from  the  socket.  If  such  a  contact  be  made,  then  if  the  trolley 
pole  touches  either  the  trolley  wire  or  the  high-tension  wires  a 
dangerous,  and  perhaps,  fatal,  shock  will  be  received.  It  was  the 
claim  of  the  plaintiff,  and  the  testimony  was  such  as  to  warrant 
a  finding  of  fact  by  the  jury,  that  the  trolley  pole  came  in  contact 
with  the  high-tension  wires,  and  by  this  means  the  death  of  Harri- 
son was  cansed. 

It  appears  from  the  measurements  which  the  defendant  pre- 
lented  in  the  case  that,  when  the  trollex  stand  was  revolved  so  that 
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the  trolley  pole  would  run  at  right  angles  with  the  car,  the  trolley 
could  be  raised  within  one  foot  six  and  one-half  inches  of  the 
nearest  high-tension  wire,  which  was  between  four  and  five  feet 
to  the  side  of  tlie  center  of  the  car.  The  lowest  high-tension  wire 
is  between  six  and  seven  feet  higher  than  the  trolley  wire,  which  is 
five  feet  eleven  inches  above  the  running  board,  which  is  on  top 
and  the  highest  part  of  the  car.  It  was  shown  that  the  distance 
from  the  trolley  to  the  nearest  high-tension  wire  is  fully  as  great 
on  the  defendant's  road  as  that  of  any  other  road  in  the  country. 
The  overhead  construction  of  the  road  is  fully  as  good,  if  not  bet- 
ter, than  any  other  seen  by  the  defendant  Riley,  who  is  personally 
familiar  with  over  fifty  electric  railways  using  the  high-tension 
system.  The  same  witness  also  testified  that  the  distance  the  poles 
were  set  from  the  center  of  the  track  is  the  standard  set.  Another 
expert,  Alfred  C.  Marshall,  who  is  chief  engineer  of  the  Rapid 
Railway  System,  stated  that  the  thirty-five-foot  pole  is  the  ap- 
proved standard.  There  was  no  proof  offered  tending  to  show  a 
faulty  construction  of  any  kind,  nor  was  it  claimed  that  there  is 
any  overhead  construction  any\\^here  in  the  country  where  the  dis- 
tance between  the  high-tension  wires  and  trolley  is  greater. 

In  our  view  of  the  case,  the  question  of  first  importance  is 
whether  the  deceased  assumed  the  risk  of  the  conditions  as  they 
existed.  The  general  rule  upon  the  subject  of  assumed  risk  is 
too  well  settled  in  this  State  to  make  it  necessary  to  quote  from 
the  decided  cases  at  any  great  length.  The  employee  is,  as  mat- 
ter of  law,  held  to  have  assumed  the  risk  of  all  such  dangers 
incident  to  the  employment  as  he  knows  to  exist  or  should  have 
acquainted  himself  with.  Railway  Co,  x\  Smithson,  45  Mich. 
221,  7  K  W.  791 ;  Rafjon  v.  Railway  Co.,  97  Mich.  265,  56  N. 
W.  612,  37  Am.  St.  Rep.  336;  Balhojf  v.  Railroad  Co.,  116 
Mich.  606,  65  N.  W.  592;  Bauer  v.  American  Car  and  Foundry 
Co.  (Mich.),  94  X.  W.  9;  Bradburn  v.  Railway  Co.  (Mich.), 
96  N.  W.  929.  The  rule  is  recognized  by  plaintiff's  counsel, 
but  it  is  contended  that  in  the  present  ease  the  plaintiff  should 
not  be  held  to  have  assumed  the  risk,  for  the  reason  that  Ilarrison 
was  not  informed  that  the  high-tension  wire  came  within  one  foot 
and  six  inches  of  the  end  of  the  trolley  pole  when  placed  on  a 
direct  line  from  the  trolley  stand,  and  that  tlie  trolley  pole  was, 
therefore,  in  danger  of  coming  in  contact  with  the  high-tension 


Mich.]       Habbison  v.  Detroit,  Y.  A.  A.  &  J.  Ry.  Ck).  159 

wire  while  the  attempt  was  being  made  to  remove  the  pole;  that 
it  was  not  shown  that  Harrison  was  instructed  or  knew  that  it  was 
dangerous  to  remove  the  trolley  pole  on  the  side  of  the  car  toward 
the  high-tension  wire ;  that  he  was  not  instructed  that,  if  the  trolley 
pole  came  within  one-half  inch  of  the  high-tension  wire,  electricity 
would  ara 

Were  instructions  of  this  diaracter  essential  before  it  be  said 
that  the  deceased  assumed  the  risk  ?  He  knew  of  the  fact  that  con- 
tact between  the  trolley  pole  and  the  high-tension  wire  would  be 
exceedingly  dangerous.  Indeed,  contact  between  the  pole  and  the 
trolley  wire  with  a  pole  removed  from  the  socket  was  dangerous 
only  in  less  degree.  He  certainly  knew  that  this  wire  was  near 
enough  to  be  reached  by  the  trolley  pole  upon  its  being  removed 
from  the  socket  Knowing,  as  he  did,  of  the  high  voltage  in  the 
conducting  wires,  it  would  seem  obvious  that  during  the  term 
of  his  employment  he  should  have  noticed  that  they  were  near 
enou^  to  come  in  contact  with  this  pole  if  the  pole  was  directed 
toward  them.  The  occasion  for  special  instruction  that  this  pole 
of  ten  and  one-half  feet  in  length  would  reach  that  distance  in 
whatever  direction  it  was  extended  is  not  manifest  And  that  the 
distance  from  the  car  to  the  hi^-tension  wire  could  be  as  easily 
estimated  by  deceased  and  his  coemployees  as  by  any  alter  ego  of 
the  defendant  is  equally  manifest  This  being  so,  it  would  be 
understood  by  him,  as  well  before  any  instruction  in  that  regard 
as  after,  that  if  this  trolley  pole  was  removed  in  the  manner  in 
which  it  was  on  this  occasion  it  was  likely  to,  or  at  least  might, 
come  in  contact  with  this  high-tension  wire.  It  is  undoubted  that, 
knowing  this,  he  knew  that  any  such  contact  was  almost  sudden 
death  to  one  in  whose  hands  the  trolley  pole  was  at  the  time. 
It  seems  clear  to  us,  therefore,  that  the  danger  was  obvious,  and 
that  it  was  one  assumed  by  the  deceased. 

The  suggestion  that  he  did  not  have  knowledge  that  electricity 
would  arc  is  of  little  force.  The  testimony  shows  that  electricity 
ires  when  a  conductor  like  the  trolley  pole  in  question  in  this  case 
b  brought  either  in  contact  with  the  high-tension  wire  or  within 
hilf  an  inch  of  it.  If  the  case  were  one  in  which  in  the  perform- 
uice  of  the  duty  of  the  employee  it  became  necessary  for  him  to 
bring  this  conducting  trolley  pole  within  half  an  inch  of  the  high- 
tension  wire  in  the  ordinary  dischaigfe  of  his  duty,  a  different  ques- 
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tion  might  be  presented.  But  the  suggestion  that  he  mi^t  make 
nice  calculations  as  to  carrying  this  pole  within  half  an  inch  of 
this  dangerous  current,  but  would  be  guilty  of  negligence  himself, 
or  at  least  held  to  have  assumed  the  risk^  if  the  pole  came  in  actual 
contact  with  the  wire,  is  without  forca 

PlaintifPs  counsel  cite  us,  as  sustaining  their  contention  that 
this  was  a  case  for  instruction,  Smith  v.  Peninsular  Car  Works, 
60  Mich.  501,  27  N.  W.  662,  1  Am.  St.  Rep.  542 ;  Ribich  v.  Lake 
Superior  Smelting  Co.,  123  Mich.  401,  82  N.  W.  279,  48  L.  R  A. 
649,  81  Am.  St.  Rep.  215 ;  Walker  v.  Railway  Co.,  104  Mich.  606, 
62  N.  W.  1032.  In  the  Smith  and  Riblich  cases  the  duty  whidi 
was  neglected  by  the  master  was  that  of  notifying  the  employee 
of  a  latent  danger  which  consisted  of  properties  of  substances  with 
which  he  was  bound  to  deal,  which  might  be  unknown  to  an  ordi- 
nary workman.  In  the  present  case  the  properties  of  this  high- 
tension  wire  were  unquestionably  known  to  the  deceased.  No 
further  instruction  was  required  as  to  that  The  contention  of 
plaintiff  gets  down  to  this :  that  he  should  have  been  told  the  pre- 
cise location  of  this  wire  with  reference  to  the  top  of  the  car,  and 
that  the  wire  could  be  reached  by  a  pole  of  the  length  of  the  trolley 
pole.  These  facts  were  open  to  his  observation  and  to  the  obser- 
vation of  every  employee  who  passed  over  this  road.  The  case  of 
Walker  v.  Railway  Co.,  supra,  was  one  in  which  the  danger  to 
the  injured  party  arose  out  of  a  want  of  knowledge  of  conditions 
which  were  not  obvious.  In  the  present  case  we  think  the  danger 
was  obvious  and  it  was  assumed,  and  upon  this  ground  a  verdict 
should  have  been  directed  for  the  defendant.  We  find  it  unneces- 
sary to  discuss  the  other  questions  in  the  case. 

The  judgment  will  be  reversed,  and  new  trial  ordered.  The 
other  justices  concurred. 
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Habteb  v.  Colfax  Electbic  Light  &  Poweb  Co. 

Iowa  Supreme  Court  —  July  13,  1904. 
124  Iowa  500,  100  N.  W.  508. 

1.  Caii  Requibed  bt  Euccnuo  CoiiPAirr.  —  An  electric  company  is  held  to 
tlie  highest  degree  of  care  in  the  construction,  inspection,  repair,  and 
operation  of  its  plant  and  machinery,  but  it  is  not  an  insurer  against  all 
iccidents,  nor  is  it  responsible  in  the  absence  of  some  showing  of  want 
of  care. 

t  PusuMFnoif  OP  Negligengb.  —  Where  a  guest  in  a  hotel  was  injured  by 
•a  electric  light  wire  falling  on  him  and  thereby  giving  him  a  shock,  and 
the  wiring  was  not  done  by  the  defendant  who  furnished  the  electricity, 
negligenoe  will  not  be  presumed. 

3.  £zpEBT  Etideivgb.  —  In  an  action  to  reooyer  for  injuries  received  by  com- 
ing in  contact  with  an  electric  wire,  experts  should  not  be  permitted  to 
itate  that  locomotor  ataxia  might  result  from  such  a  shock  as  plaintiff 
claims  he  received,  where  there  was  no  evidence  that  he  had  any  symp- 
toms of  tills  trouble. 

Appeal  by  defendant  from  verdict  and  judgment  for  plaintiff. 
Reversed. 

0.  M.  Tripp,  for  appellant 

Opinion  by  Deemeb,  C.  J. : 

The  action  was  originally  brought  against  the  defendant  and 
one  Martha  Croft,  who  it  is  claimed  owned  a  hotel  in  Colfax 
bown  as  the  "  Mason  House,"  and  operated  in  connection  there- 
with the  bathroom  in  which  plaintiff  claims  he  received  his  injury. 
The  verdict  was  against  both  these  defendants,  but  the  trial  court 
sustained  a  motion  for  a  new  trial  as  to  defendant  Croft,  and 
rendered  judgment  against  the  electric  light  and  power  company 
alone,  and  the  appeal  is  by  that  company. 

The  negligence  charged  is  that  defendants,  and  each  of  them, 
carelessly  and  negligently  suffered  and  permitted  the  said  electric 
light  wires  and  the  lamp  attached  thereto  to  be  insecurely  fastened 
to  the  ceiling  of  the  room  in  which  said  injury  occurred,  and  in 
using  and  permitting  the  use  of  the  wires  as  aforesaid,  the  same 
beinir  unsuitable  and  unsafe  by  reason  of  defective  insulation; 
that  said  defendants,  and  each  of  them,  were  further  negligent  in 


Car«  Required  of  Eleetrioal  Compaiiles.  —  See  (hiest  v.  Edison  Illumi' 
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not  keeping  the  fastenings  of  the  lamp  and  the  wires  connected  it 
therewith  in  good  repair  and  of  sufficient  strength  for  the  pur-  .gj 
poses  for  which  they  were  used ;  in  permitting  the  said  wires  to  ^j 
become  of  inadequate  strength  and  unsafe  for  the  purpose  for  .^ 
which  they  were  used ;  in  carrying  and  permitting  to  be  carried  ^^ 
over  sfCid  wires  dangerous  currents  of  electricity,  without  having  ., 
said  wires  properly  insulated ;  in  failing  to  exercise  reasonable  ^^ 
care  in  seeing  that  said  wires  and  the  fastenings  thereof  were  kept 
in  good  repair  and  in  a  safe  condition,  in  that  said  wires  and  said 
fastenings    were    originally    insufficient,    unsuitable,    improper, 
dangerous,  and  unfit  for  use,  and  were  so  known  to  the  defendants  ^ 
and  each  of  them.     The  trial  court  submitted  the  questions  of 
insecure  fastening  of  the  electric  light  wire  to  the  ceiling  of  the  : 
bathroom  and  the  passage  of  a  dangreous  current  of  electricity  *" 
over  improperly  insulated  wires  to  the  jury,  and  said,  in  effect^ 
that  if  the  wires  and  lamps  in  the  bathroom  were  not  safely  and 
properly  insulated  or  secured,  and  defendant  conducted  a  danger- 
ous current  of  electricity  over  and  through  said  wires,  knowing  the 
dangerous  character  of  the  current,  and  that  if  such  wires  and  ^ 
lamps  fell  upon  and  injured  the  plaintiff,  then  the  defendant  com-  '- 
pany  would  be  guilty  of  negligence,  notwithstanding  the  wires  and  *- 
fixtures  were  not  owned  by  the  company.     It  also  instructed  that  '*■ 
from  the  fact  that  the  accident  occurred,  and  the  nature  thereof,  '^• 
the  presumption  arose  that  the  defendant  was  guilty  of  negligence,  -^ 
and  that  the  burden  was  upon  the  defendant  to  rebut  such  pre-   ■ 
sumption.     Plaintiff  testified  that  he  went  to  the  bathroom  to  take  ^ 
a  bath,  and  that  after  he  had  undressed,  and  while  standing  under  = 
the  electric  light  wire,  it  fell  down  upon  him,  burned  his  back,    • 
his  hands,  and  his  feet,  and  gave  him  a  shock  which  rendered  him 
unconscious.     He  said  that  the  floor  was  wet  and  sloppy,  and  that    : 
his  body  was  covered  with  prespiration.     He  did  not  know  of  his 
own  knowledge  how  the  wire  was  fastened  to  the  ceiling,  nor  did 
he  pretend  to  speak  of  the  character  of  the  insulation  upon  the    • 
wires.     This,  in  addition  to  testimony  as  to  extent  of  character    « 
of  plaintiff's  injuries,  and  some  opinions  of  experts,  regarding  the    * 
character  of  electricity  necesaarv  to  produce  such  injuries  as  plain*    ■; 
tiff  complained  of,  was  practically  all  there  was  to  his  case.    True,    >, 
he  introduced  one  witness  who  was  in  the  room  the  second  day    jj 
after  the  alleged  accident,  and  saw  the  electric  wire  lyinsr  on  the    ^, 
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floor  of  the  bathroom,  and  who  about  ten  days  afterward  was  in 
^  bathroom  again,  and  took  hold  of  a  wire  he  found  there,  and 
fdt  the  effects  of  electricity,  but  who  said  that  the  wire  was  the 
kind  ordinarily  used  for  electric  lighting  purposes.  The  defend- 
ant's evidence  showed  that  the  bathroom  was  in  charge  of  a  man 
k  the  name  of  James,  who  rented  the  same  from  the  Crofts.  The 
defiendint  also  produced  the  electric  light  wire  which  was  in  the 
kthioom  when  it  is  claimed  plaintiff  was  injured,  and  showed 
tint  it  was  all  properly  insulated.  It  also  showed  that  it  did  not 
fnnish  the  wire  or  fixtures  for  the  Mason  Hotel,  and  that  they 
kkmged  to  the  proprietors  thereof.  It  further  showed  that  its 
sptem  was  such  as  to  require  transformers  or  converters ;  that  it 
kid  one  at  the  Mason  House,  properly  equipped,  which  reduced 
die  current  from  1,100  volts  on  the  primary  wires  to  52  on  the 
scondary,  which  ran  from  the  transformer  into  the  hotel;  that 
dus  transformer  was  in  good  condition ;  and  that  it  had  no  knowl- 
edge of  defects  of  any  kind  in  the  wiring  of  the  hotel. 

It  is  shown  beyond  controversy  that,  if  such  a  current  as  the 
primary  wires  carried  had  been  conveyed  into  the  hotel,  it  would 
kre  burned  out  the  fuse  in  the  transformer,  and  extinguished  all 
tke  li^ts  in  the  hotel ;  that  it  would  also  have  burned  out  the 
fuses  in  the  rosettes,  which  are  ordinarily  attached  to  the  ceiling 
wlwieTer  a  light  is  intended  to  drop  therefrom.  It  further  ap- 
pears that  none  of  the  lights  in  the  hotel  were  extinguished  save 
the  one  in  the  bathroom ;  that  none  of  the  fuses  were  burned  out, 
Hid  that  the  transformer  was  in  good  condition  after  the  accident. 
The  testimony  from  the  experts  all  shows  that  it  was  impossible 
to  form  what  is  known  as  a  *'  ground  "  beyond  the  transformer 
wkich  would  carry  any  greater  current  of  electricity  than  ordi- 
atrily  passed  over  the  secondary  wires,  which  was  fifty-two  volts, 
prorided,  of  course,  that  the  transformer  was  in  good  condition. 
There  was  some  testimony  from  the  defendant  that  the  wire  in  the 
htthroom  was  held  in  place  by  a  screw  hook  instead  of  a  rosette, 
tnd  that  this  screw  hook  broke  or  pulled  out,  and  let  the  wire 
down  upon  the  plaintiff.  It  is  further  shown  that  fifty-two  volts 
^»f  electricity  would  not  produce  the  injuries  of  which  plaintiff 
complained,  nor  any  serious  injuries  of  any  kind.  It  is  also 
dwwn  that  there  was  a  meter  in  the  Mason  TTotel,  which  would 
have  been  burned  out  had  buj^  such  current  as  the  plaintiff  com* 
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plains  of  passed  over  the  secondary  wires.  Further  it  was  show 
that  it  was  impossible  for  a  current  of  1,100  volts  to  pass  by  il 
duction  through  the  converter  so  as  to  produce  a  dangerous  eurrei 
on  the  secondary  wires. 

This  was  practically  all  the  evidence  in  the  case,  and,  aside  froi 
some  rulings  on  evidence,  the  only  questions  for  our  determinati0 
are,  does  it  show  negligence  on  the  part  of  the  defendant  compaiq 
and  was  the  court  right  in  giving  the  instructions  to  which  we  hai 
referred?  As  there  is  no  showing  that  the  defendant  compan 
did  the  wiring  of  the  hotel  or  furnished  any  of  the  electric  lij^ 
wires  or  fixtures  used  therein,  it  was  not,  of  course,  responsib] 
for  the  fall  thereof.  It  owed  the  plaintiff  no  duty  in  this  respeo 
It  did,  however,  owe  to  the  owner  of  the  property,  and  to  an 
person  rightfully  upon  the  premises,  the  duty  of  not  sending  inl 
the  hotel  a  deadly  or  dangerous  current  of  electricity.  Handlinj 
as  it  did,  a  dangerous  element,  it  was  held  to  the  highest  degn 
of  care  in  the  construction,  inspection,  repair,  and  operaticm  i 
its  plant  and  machinery;  but  it  was  not  an  insurer  against  a 
accident.  Nor  was  it  responsible  in  the  absence  of  some  shown) 
of  want  of  care.  There  is  absolutely  no  showing  that  defendai 
knew  that  it  was  sending  a  dangerous  current  of  electricity  inj 
the  hotel.  If  it  maintained  its  transformer  in  good  conditio 
and  sent  into  the  hotel  no  more  than  fifty-two  volts  of  electricit; 
which  the  evidence  shows  would  not  have  been  dangerous,  and  tl 
accident  occurred  by  reason  of  a  short  circuit  created  by  the  ti 
of  the  wire  upon  the  plaintiff,  the  defendant  would  not  be  i 
sponsible,  unless  it  knew  or  should  have  known  of  the  conditil 
of  the  wire,  and  that  through  a  fall  upon  some  one  it  was  like 
to  produce  a  short  circuit,  which  would  injure  the  person  who 
body  might  form  it. 

Tlie  maxim  res  ipsa  loquitur  does  not  apply  to  such  a  case 
this,  for  there  is  no  evidence  that  the  accident  was  due  to  a  da 
gerous  current  knowingly,  or  even  negligently,  sent  into  the  hot 
by  the  defendant  company.  The  testimony  shows  that  the  neg 
^nce  was  primarily  that  of  a  third  person  in  wiring  the  hon 
in  such  a  manner  as  that  the  fixtures  were  likely  to  fall  and  inJB 
some  of  its  occupants.  Plaintiff's  theory  seems  to  be  that  wh 
the  wire  fell  upon  him  a  short  circuit  was  created,  which  did  t 
damage  complained  of.     This  was  due,  not  to  defendant  sendi]] 
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i  dangerous  current  into  the  house^  but  to  something  over  which 
it  had  no  control,  and  for  which  it  was  not  responsible. 

The  trial  court  was  in  error  in  submitting  the  case  to  the  jury 
<m  the  theory  that  defendant  sent  a  dangerous  current  into  the 
liouse  knowing  it  to  be  dangerous,  for  the  reason  that  there  was 
no  evidence  to  sustain  any  such  instruction.     It  also  erred  in 
iofamitting  the  case  to  the  jury  on  the  theory  that  under  the  cir- 
emnstances  shown  a  presumption  of  negligence  on  the  part  of  the 
eompany  arose  which  it  was  its  duty  to  rebut     This  rule  does  not 
apply  where  the  negligence  of  a  third  person  intervenes.     The 
eridence  shows  without  dispute  or  question  that  if  defendant  had 
aent  into  the  hotel  such  a  current  of  electricity  as  it  is  claimed  it 
did,  it  would  have  burned  out  the  fuses  in  the  transformer,  de- 
ftroyed  the  meter,  burned  out  all  the  fuses  in  the  fixtures,  and 
destroyed  the  lights.     None  of  these  things  occurred,  however. 
The  only  possible  theory,  then,  on  which  a  recovery  may  be  had 
is  that  the  wire  coming  in  contact  with  plaintiff's  body,  he  at  the 
time  standing  on  a  wet  floor,  formed  a  short  circuit,  and  that  he 
was  injured  by  reason  thereof.    That  phase  of  the  case  was  not 
'    sobmitted  to  the  jury.     Should  we  concede  that  it  was  the  duty 
of  the  defendant  to  inspect  electric  wiring  and  fixtures  in  the 
hotel  —  a  matter  of  much  doubt,  and  which  we  do  not  at  this  time 
decide  —  there  was  no  evidence  that  defendant  failed  to  make  this 
inspection,  no  evidence  as  to  when  the  hotel  was  wired,  and  no 
evidence  that  defendant  knew  there  was  a  wire  in  the  bathroom. 
But  as  the  case  was  not  submitted  on  that  theory,  we  need  not 
further  speculate  as  to  defendant's  liability  thereunder.     Unless 
we  accept  as  proof  of  negligence  the  fact  that  the  accident  hap- 
pened under  the  circumstances  already  narrated,  there  is  nothing 
in  the  case  tending  to  show  liability  on  the  part  of  the  company. 
Under  the  facts  disclosed  we  do  not  think  this  presumption  obtains. 
But,  if  it  did,  it  is  thoroughly  demonstrated  that  defendant  did 
not  knowingly  send  into  the  hotel  a  current  of  dangerous  voltage. 
Indeed,  we  are  of  the  opinion  that  plaintiff  could  not  have  re- 
ceived the  shock  he  claims  to  have  had  without  some  evidence 
thereof  being  found  in  the  other  fixtures  or  lights  of  the  hotel. 
And,  as  we  have  said,  none  of  them  were  disturbed.     The  meter 
remained  intact,  and  the  transformer  continued  to  perform  its 
fonctioiis.     None  of  the  lights  in  the  hotel  were  in  any  manner 
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aSected,  and  none  were  extinguished  save  the  one  in  the  bath- 
room, which  fell  to  the  floor.  The  testimony  shows  that  it  was 
a  physicial  impossibility  for  these  things  to  exist  if  such  a  current 
as  plaintiff  claims  passed  through  him.  If  defendant  sent  into 
the  building  no  more  than  a  current  of  fifty-two  voltage,  and  plain- 
tiff received  his  injuries  through  a  fall  of  a  wire  for  which  de- 
fendant was  in  no  manner  responsible,  then  defendant  cannot  be 
held  liable  for  the  injuries  received.  Oriffin  v.  Jackson  Light 
Company  (Mich),  7  Am.  Electl.  Cas.  657,  87  N.  W.  888,  55  L 
R.  A.  319,  92  Am.  St.  Rep.  496;  National  Co.  v.  Derwer  Co. 
(Colo.  App.),  7  Am.  Electl.  Cas.  715,  63  Pac.  949.  The  testi- 
mony shows  that  the  primary  wires  of  the  defendant  company 
were  all  in  good  condition  at  the  time  the  accident  is  said  to  have 
occurred,  and  that  defendant  was  not  negligent  with  respect 
thereto.  The  case  in  some  of  its  aspects  is  not  unlike  that  of 
Martinek  v.  Swift  &  Co.  (Iowa),  98  N.  \V.  479,  in  which  we  held 
that  no  negligence  of  the  defendant  was  shown.  See,  also,  Knowlr 
ton  V.  D.  M.  Edison  Co.,  8  Am.  Electl.  Cas.  800,  117  Iowa,  456, 
90  N.  W.  818. 

This  disposes  of  the  case,  but  it  is  well  to  say  that  some  errors 
were  made  in  rulings  on  evidence  which  should  not  be  repeated 
on  a  retrial.  For  example,  some  of  the  hypothetical  questions  put 
to  plaintiff's  experts  were  not  supported  by  the  testimony.  For 
inatanco,  experts  were  permitted  to  state  that  locomotor  ataxia 
might  result  from  such  a  shock  as  plaintiff  claims  he  received. 


UlSN.]       GiLBEBT  ET  AL.  V.  DuLUTH  GeNEBAI.  ElEC.  Ca  167 

eJeetrieity  received  as  the  result  of  the  crossing  of  a  primary  and  second 
ary  wire  installed  by  defendant.     It  appears  the  former  carried  2,200 
Toltage  of  electricity,  and  the  latter  connected  with  the  electric  fixtures 
at  the  residence  of  deceased. 

Evidence  to  the  effect  that  such  wires  were  strung  on  the  same  cross* 
ann,  16  inches  apart,  upon  poles  100  feet  distant  from  each  other,  that 
they  had  been  crossed  two  weeks  before,  and  again  found  to  be  crossed 
a  few  hours  after  the  accident,  coupled  with  evidence  tending  to  show 
that  such  wires  were  permitted  to  sag  four  feet  between  poles,  and  that 
the  insulating  material  was  worn  off  at  the  point  of  contact,  taken  in 
eonneetion  with  other  evidence  introduced,  is  sufi3cient  to  support  a  ver- 
dict in  an  issue  charging  defendant  with  negligence  in  the  construction 
and  maintenance  of  its  wires. 

1  ELBcnac  Companies  —  Degree  of  Care  Required.  —  Electric  companies 
are  bound  to  use  reasonable  care  in  the  construction  and  maintenance  of 
their  lines  and  apparatus.  This  care  varies  with  the  risks  to  be  appre* 
bended  from  negligence.  Where  the  wires  carry  strong  and  dangerous 
enrrents  of  electricity,  and  the  result  of  negligence  may  be  exposure  to 
death  or  serious  accident,  a  high  degree  of  care  is  required.  Under  such 
circumstances  "  reasonable  care  "  and  a  high  *'  degree  of  diligence  "  may 
be  deemed  to  be  synonymous. 

1  Ihnnr  or  Parties  Instaixing  Electric  Light  Fixtures  —  Contributoet 
Neougekce.  —  Parties  installing  electric  light  fixtures  in  houses  are  not 
bound  to  anticipate  that  electric  light  companies  furnishing  electricity  to 
the  public  will  be  negligent  in  either  the  construction  or  maintenance  of 
their  respective  systems  connecting  therewith,  and  the  installation  of  a 
defectioe  electric  socket  by  plaintiff's  intestate  at  his  place  of  residence 
did  not  constitute  such  negligence  as  will  preclude  a  recovery  herein. 

i  Evidence  —  OpiinoNs  or  Fhtsicians.  —  Opinions  of  physicians,  based 
upon  facts  assumed  in  a  certain  hypothetical  question,  held  admissible. 
Other  errors  assigned  do  not  constitute  reversible  error. 
(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  a  judgment  for  plaintiffs,  and  from 
an  order  denying  a  motion  for  a  new  trial.     Affirmed. 

Francis  W.  Sullivan,  for  appellant. 

Davis,  HoUister  &  Wilson,  for  respondents. 

Opinion  by  Douglas,  J. : 

Appeal  from  an  order  of  the  District  Court  denying  the 
motion  of  defendant  to  set  aside  the  verdict  of  the  jury  and 
to  direct  judgment  in  favor  of  defendant,  as  well  as  for  a  new 
trial. 

This  action  was  brought  by  the  administratrix  and  administra- 
tor of  the  estate  of  Samuel  V.  Gilbert,  deceased,  to  recover  dam- 
ages arising  from  the  alleged  negligence  of  appellant  resulting 
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in  the  death  of  said  Gilbert.  At  3  o'clock  in  the  morning  of  April 
28,  1903,  the  deceased,  accompanied  by  his  wife,  went  into  his 
bathroom,  and  took  hold  of  an  electric  light  fixture  with  one  hand 
and  a  water  faucet  with  the  other.  A  blue  Same  and  sparks  were 
immediately  noticeable  at  the  point  of  contact  with  the  electric 
light  fixture,  and  be  fell  backward  dead.  Both  hands  were 
burned,  and  in  appearance  resembled  fleeh  seared  with  a  hot  iron. 
He  was  in  perfect  health  at  the  time.  An  autopsy  disclosed  that 
Buch  bums  may  have  been  caused  by  electricity.  The  blood  was 
fluid,' not  coagulated;  and,  slight  hemorrhages  had  occurred  in  the 
lining  membrane  of  the  stomach  and  also  in  the  nostrils  or  bron- 
chial tubes.  It  is  conceded  these  conditions  are  commonly  present 
in  cases  of  death  by  electricity.  Physicians  called  at  the  trial 
stated  that  they  were  unable,  from  the  appearance  of  the  deceased, 
to  form  an  opinion  as  to  the  cause  of  death,  but  each  testified, 
against  appellant's  objections,  upon  the  assumption  set  forth  in 
the  following  question,  that  in  his  judgment  death  resulted  from 
a  shock  of  electricity : 

"  Q.  Now  ftaaumiDg,  however,  that  on  the  morning  before  he  died,  or  of  hit 
death,  he  received  an  electric  shock  by  coining  in  contact  with  an  electric 
light  fixture  and  at  the  same  time  patting  his  hand  upon  a  water  fixture  tot 
to  complete  the  circuit,  taking  that  fact  together  with  the  conditions  that 
you  found  there  at  the  aufopay,  what  is  ;our  opimon  as  to  the  eanae  M 
death  T" 

Appellant  was  engaged  in  the  business  of  furnishing  dectrie 
light  to  the  deceased  and  other  patrons,  and  to  convey  such  elec- 
tricity strung  wires  upon  poles  about  100  feet  apart  in  the  streeta 
of  the  city  of  Duluth.     Two  weeks  prior  to  this  accident  two  of 

thi?so  wires  werp  fnimd  to  be  crossed,  but  evidence  was  offered 
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wire  at  this  point  of  contact.     Five  hundred  voltage  is  sufficient 
to  cause  death.    Secondary  wires  ordinarily  carry  a  voltage  of  not 
to  exceed  100.     On  the  morning  of  the  28th,  while  such  wires 
were  crossed,  another  party  in  the  basement  of  the  house  occupied 
by  the  deceased  received  a  terrific  shock  and  was  knocked  down 
upon  touching  an  electric  fixture  with  his  hand,  which  was  en- 
cased in  a  heavy  glove.     The  glove  was  badly  burned.    We  are  of 
the  opinion  the  admission  of  the  evidence,  as  well  as  the  evidence 
tending  to  show  that  such  wires  were  crossed  at  7  o'clock  on  the 
morning  of  the  accident,  was  not  error.     While  the  conditions 
existing  after  an  occurrence  are  ordinarily  inadmissible  as  tend- 
ing to  show  a  prior  state  of  facts,  still  such  conditions  are  often 
extremely  material,  and  almost  conclusive.     Evidence  was  offered 
tending  to  show  that  the  insulated  material  upon  the  primary  wire 
was  so  badly  worn  as  to  indicate  that  it  had  been  in  this  condition 
a  number  of  days,  which  fact,  independent  of  otheif  considerations, 
made  such  evidence  material,  as  it  tended  to  show  the  wires  had 
been  crossed  for  considerable  time  before  the  accident 

It  appears  from  the  record  that  electric  wires  are  ordinarily 
hung  with  a  slack  of  five  inches  for  every  100  feet,  for  the  pur- 
pose of  allowing  for  changes  in  temperature.  The  weight  of  evi- 
dence indicates  that  one  inch  of  slack  in  a  wire  will  produce  four 
inches  of  sag  between  poles  100  feet  apart.  These  wires  were 
strung  by  appellant  sixteen  inches  apart  upon  a  single  cross-arm. 
The  evidence  offered  was  conflicting,  but  tended  to  show  the  sag 
at  the  point  of  contact  to  be  from  two  to  four  feet.  There  was 
sufficient  sag  so  that  the  primary  wire  swung  under  and  looped 
back  over  the  secondary  wire.  It  is  conceded  that  the  weight  of 
the  wire  gradually  increases  the  sag,  and  requires  that  such  wires 
be  shortened  from  time  to  time.  A  rising  temperature  increases 
the  length  of  wire,  and,  conversely,  cold  shortens  it.  For  this 
reason  a  slack  of  four  or  five  inches  is  necessary  between  posts 
100  feet  apart. 

Respondents  based  their  cause  of  action  upon  three  distinct  acts 
of  negligence.  They  were  tersely  stated  in  the  charge  of  the  court 
ts  follows: 

"  Negligence,  if  any,  may  have  been  with  respect  to  the  original  construc- 
tion in  placing  the  wires  too  dose  together,  or  it  may  have  been  in  placing 
or  allowing  the  wires  to  become  too  slack  as  suspended  from  the  cross-arm, 
or  it  may  ha^e  been  only  in  allowing  the  wires  to  become  and  remain  crossed^ 
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Although  there  may  have  been  no  oegligenoe  in  the  other  partJeulars.  A\- 
though  the  construction  And  maintenance,  including  the  auipeosion  of  Um 
wirei,  may  have  been  all  that  reaionable  care  could  require,  there  maj  itill 
hare  been  negligence  if  the  wires  were  permitted  to  I>eoame  croaaed,  and  to 
remain  ao  for  an  unreaeonable  length  of  time,  no  matter  what  the  eame." 

We  are  of  the  opinion  the  evidence  clearlj  Buataina  the  verdiet 
of  the  jury  in  finding  deceased  came  to  his  death  from  a  shock  ' 
of  electricity;  that  such  electricity  passed  into  his  house  from 
the  primary  wire  over  the  secondary  wire  referred  to;  and  that 
the  questions  involving  the  negligence  of  appellant  either  in  string- 
ing the  wires  dangerously  close  together,  or  in  permitting  them  to 
become  too  slack,  or  in  allowing  them  to  remain  crossed  for  in 
unreasonable  length  of  time,  were  fairly  submitted  to  the  jury 
for  determination. 

Evidence  was  offered  tending  to  show  the  wires  were  permitted 
to  sag  approximately  four  feet;  that  they  had  been  crossed  two 
weeks  before,  and,  after  a  high  wind,  were  crossed  on  the  morning 
deceased  came  to  his  death.  Taken  in  connection  with  the  fact 
that  wires  carrying  deadly  current  were  strung  but  sixteen  inches 
apart,  we  are  of  the  opinion  the  evidence  supports  the  verdict. 
The  fact  that  a  high  wind  was  blowing  the  night  before  cannot  be 
pleaded  as  an  excuse,  as  the  court  will  take  notice  that  high  winds 
are  to  be  expected  in  that  climate. 

In  our  judgment,  the  court  did  not  err  in  allowing  the  physi- 
cians to  answer  the  question  above  set  forth.  Independent  of 
knowledge  that  the  deceased  received  a  shock  of  electricity,  the 
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dents  and  injury,  and  the  neglect  so  to  do  will  be  regarded  as  proof  of  cul- 
pable negligence.*'  Second.  "  It  is  due  to  the  patrons  of  the  defendant  elec- 
tric company  that  it  shall  be  required  to  exercise  a  high  degree  of  care  in 
the  construction,  extension,  and  care  of  its  wires  and  poles,  to  the  end  that 
•lid  patrons  may  not  be  injured  by  having  a  high  and  dangerous  current  of 
electricity  turned  into  the  electric  light  fixtures  in  the  houses  of  said  patrons. 
In  all  cases  where  the  danger  to  be  apprehended  is  great,  care  and  watchful- 
must  be  commensurate  to  the  danger." 


Elsewhere  the  trial  court  charged  the  jury: 

"In  the  construction,  maintenance,  and  operation  of  the  wires  in  question 
it  is  the  duty  of  the  defendant  to  exercise  ordinary  reasonable  care  to  pre- 
feat  injury  to  persons  who  might  have  occasion  to  use  the  current  therefrom 
for  lighting  purposes.    By  '  ordinary  and  reasonable  care '  is  meant  such  care 
IS  an  ordinary,  prudent,  and  careful  person,  having  in  mind  the  dangers  to 
be  apprehended,  would  exercise  under  the  same  circumstances.     The  precau- 
tions necessary  to  be  taken  in  the  exercise  of  reasonable  and  ordinary  care 
vary  with  the  circumstances  of  each  particular  case  and  the  degree  of  hazard 
connected  therewith;  greater  precautions  being  necessary  in  the  case  of  great 
hazard,  and  less  in  cases  where  there  is  little  danger." 

However,  appellant  was  not  charged  with  negligence  arising 
from  the  failure  to  adopt  and  use  all  means  readily  obtainable 
and  known  to  science  for  the  prevention  of  accidents;  therefore 
the  language  used  in  the  first  request,  though  perhaps  too  broad 
as  an  abstract  proposition,  is  not  strictly  appropriate  to  the  issue, 
and,  in  our  judgment,  did  not  mislead  the  jury.  In  Hoye  v. 
Railway  Company,  46  Minn.  269,  48  N.  W.  1117,  the  following 
language  is  used: 

"Reasonable  care  is  all  that  is  required;  but  this  must  be  proportionate 
to  the  risks  to  be  apprehended  and  guarded  against." 

The  rule  adopted  therein  as  well  as  in  the  case  at  bar  is  more 
broadly  stated  in  Keasbey  on  Electric  Wires,  §  245,  as  follows: 

"  Electric  companies  are  bound  to  use  reasonable  care  in  the  construction 
and  maintenance  of  their  lines  and  apparatus.  This  care  varies  with  the 
danger  which  would  be  incurred  by  negligence.  In  cases  where  the  wires 
carry  strong  and  dangerous  currents  of  electricity,  and  the  result  of  negligence 
might  be  exposure  to  death  or  serious  accident,  the  highest  degree  of  care  is 
required." 

Taking  the  charge  as  an  entirety,  we  are  of  the  opinion  the 
court  did  not  err.  Under  such  circumstances  reasonable  care  re- 
quires the  exercise  of  a  high  degree  of  diligence.  Ciiy  Electric 
8t  Ry.  Co.  V.  Conery,  6  Am.  Electl.  Cas.  217,  61  Ark.  391,  33 
S.  W.  426,  31  L.  R  A.  570,  54  Am,  St.  Rep.  262 ;  Denver  Con- 
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solidated  Elec.  Co.  v.  Simpson  (Colo.  Sup.),  5  Am.  Electl.  Cas. 
278,  41  Pac.  499,  31  L.  R.  A.  566;  Haynes  v.  Raleigh  Gas.  Co. 
(N.  C),  6  Am.  Electl.  Cas.  264,  19  S.  E.  344,  26  L.  R.  A.  810, 
41  Am.  St.  Rep.  786;  Alton  R.  R.  Co.  v.  Foulds,  7  Am.  Electl. 
Cas.  648,  81  111.  App.  322 ;  Fitzgerald  v.  Edison  Light  Co.,  8  Am. 
Electl.  Cas.  584,  200  Pa.  540,  50  Atl.  161 ;  Mather  v.  Rillston, 
156  U.  S.  391,  15  Sup.  Ct.  464,  39  L.  Ed.  464.  See,  also,  Hoye 
V.  C,  M.  &  St.  P.  Ry.  Co.,  46  Minn.  269,  48  N.  W.  1117. 

Evidence  was  offered  showing  that  the  electrical  appliances  in 
the  house  occupied  by  the  deceased  were  placed  there  by  experts 
employed  by  him,  and  were  defective  in  this :  That  the  socket  of 
the  electrical  fixture  which  deceased  grasped  at  the  time  of  his 
death  was  not  properly  insulated  in  all  its  parts,  and  that  the 
absence  of  proper  insulation  rendered  it  possible  for  a  tremendous 
electrical  current  to  pass  through  such  fixtures  upon  coming  in 
contact  with  his  hand  at  a  moment  when  with  his  other  hand  he 
touched  a  metallic  ground  connection.  It  is  urged  this  was  negli- 
gence on  the  part  of  deceased  and  precludes  a  recovery.  We  are 
of  the  opinion  this  contention  cannot  be  sustained.  House  fixtures 
are  not  constructed  with  a  view  of  connecting  wires  with  death- 
dealing  currents.  It  appears  from  the  record,  secondary  wires 
ordinarily  carry  a  voltage  of  but  100,  or  one-fifth  the  amount  of 
a  deadly  current,  and  one  twenty-second  part  of  the  voltage  which 
the  evidence  tends  to  show  passed  over  the  wire  in  question  and 
throusrh  tlie  body  of  the  deceased.  The  deceased  was  not  an  elec- 
trical  expert,  and,  unlike  appellant,  he  was  not  engaged  in  a  busi- 
ness which  charged  him  with  special  knowledge  in  the  premises. 
We  cannot  say  he  was  guilty  of  negligence  in  not  anticipating  that 
primary  and  secondary  wires  might  become  crossed  in  the  streets, 
and  that  it  was  his  duty  to  take  precaution  to  guard  against  dan- 
ger therefrom.  Xeither  can  we  say  that  his  failure  to  do  so  was 
the  proximate  cause  of  his  death.  On  the  other  hand,  appellant 
was  charged  with  ordinary  care  in  each  of  the  particulars  sub- 
mitted to  the  jury,  and  we  are  of  the  opinion  that  the  evidence 
sustains  the  implied  finding  that  it  did  not  exercise  such  care; 
and  also  that  other  errors  assigned  are  without  prejudice  to  the 
substantial  rights  of  appellant,  and  do  not  constitute  reversible 
error. 

Order  affirmed. 
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People  ex  eel.  New  Yoke  Edison  Co.  v.  Feitneb  et  al. 

New  York  Supreme  Court,  Special  Term,  Oneida  County  —  August,  1904, 

45  Misc.  12,  90  N.  Y.  Supp.  826. 

Taxatiof  —  Assessment  of  Switches,  Wibes  and  Metebs.  —  Switches, 
wires  and  meters  owned  by  an  electric  illuminating  company  and  in- 
stalled on  real  property  belonging  to  different  individuals  to  whom  the 
company  are  furnishing  electricity  are  not  assessable  as  real  estate  to 
the  electric  illuminating  company;  where  they  are  so  assessed  such  assess* 
ment  is  void  and  illegal  and  may  be  attacked  at  any  time  without  filing 
the  preliminary  objections. 

Motion  to  confirm  referee's  report  made  in  the  proceeding  to 
feview  assessment    Modified. 

Beardsley  &  Hemmens,  for  relator. 

John  J.  Delany,  Corporation  Counsel,  for  respondents. 

Opinion  by  McCall,  J. : 

This  is  a  motion  to  confirm  a  referee's  report  made  in  a  pro- 
<!eeding  to  review  an  assessment  fixed  against  the  Edison  Electric 
Illuminating  Company  for  the  year  1900,  up  to  and  including 

TAXATION  OF  EIJSCTBIG  GOBPORATION8. 


!•  Property  Taxable. 

2.  Taxation  of  Franchises. 

3*  Taxation  of  <}ross  Reeeipts. 

4L  Ideense  Tax  on  Poles. 

5.  Exemption  of  Villase  Idshtins  Plant. 

O.  ZSxemptions  —  Wlien  Eleotrio  Company  Is  Mannfaotnrer. 

1.  Property  Taxable.  —  Electric  light  wires,  lamps,  and  poles  connected 
with  the  machinery  at  an  electric  light  plant  are  personal  property  for  the 
purposes  of  taxation.  Shelhyville  Water  Co.  v.  People  em  refl.  Craddick,  4  Am. 
Electl.  Cas.  559,  140  111.  545.  So  are  dynamos,  switchboards,  poles,  and  wires. 
yievcport  Illuminating  Co,  v.  Taw  AaaeaeorSf  6  Am.  Electl.  Cas.  659.  Switches, 
wires,  and  meters  owned  by  an  electric  illuminating  company  and  installed 
on  real  property  belonging  to  different  individuals  to  whom  the  company  are 
furnishing  electricity  are  not  assessable  as  real  estate  to  the  electric  illumi- 
nating company.  People  ex  rel.  New  York  Edieon  Co,  v,  Feitner  (reported 
ease). 

But  in  Re  Toronto  Ry.  Co.,  25  Onl.  App.  135,  it  was  held  that  the  wires, 
poles,  and  rails  of  an  electric  railway  company  are  taxable  as  real  estate 
when  erected  in  the  highway. 

Tangible  property  of  an  electric  light  company,  situated  in  or  under  public 
waters,  and  being  a  part  or  continuation  of  its  system  in  the  public  streets 
and  operated  by  it  under  its  special  franchise,  cannot  be  assessed  for  purposes 
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the  second  Monday  in  January,  1901 :  First,  upon  the  personal 
property  or  capital  stock  of  the  company;  and,  second^  upon  the 
cables  and  conduits  owned  by  the  company,  assessed  as  real  estate. 
To  the  personal  assessment  as  established  by  the  respondents 
herein  objections  were  filed  by  the  relator  within  the  prescribed 
limit  of  time,  and  it  conceded  that  to  the  assessment  of  conduits, 
cables^  etc.,  as  real  estate,  no  objections  were  filed.  The  assess- 
ment on  the  personalty  made  by  the  commissioners  amounted  to 
$1,664,850.  The  assessment  upon  the  cables  and  conduits  of  the 
company  amounted  to  $80,000.  When  the  matter  was  reached 
for  a  hearing  under  the  writ  to  review  the  commissioner's  action 
in  establishing  the  foregoing  assessments  an  order  of  reference 
was  entered,  directing  the  referee  — 

"  To  take  and  report  to  this  court  with  all  convenient  speed  (with  his  find- 
ings of  fact  and  conclusions  of  law,  which  shall  constitute  a  part  of  the  pro- 
ceedings upon  which  the  determination  of  the  court  shall  be  made)  evidence 
upon  the  following  points,  to  wit:  First,  whether  the  foundation,  sub  and 
super  structures,  cables,  conduits,  pipes,  wires,  and  connections  assessed  as 
the  real  estate  of  the  relator  were  owned  by  it,  and  were  situated  wholly  or 
in  part  upon  private  property,  and  not  in,  upon,  under,  or  above  any  street, 
highway,  public  place,  or  public  water;  second,  all  the  other  issues  of  law 

of  taxation  by  the  commissioners  of  taxes  of  the  city  of  New  York.  People 
ex  rel.  Edison  Electric  Illuminating  Co,  v.  Commiaaionera  of  Taxes  and  AssmM- 
ments,  58  Misc.  249,  110  N.  Y.  Supp.  833. 

2,  Taxation  of  Franohises.  —  The  franchise  of  an  electric  light  com- 
pany invests  such  company  with  an  easement  in  the  streets,  and  is  real  prop- 
erty  subject  to  local  taxation.  Stockton  Gas  d  Electric  Co,  v.  San  Joaquin 
County,  post,  143  Cal.  313,  83  Pac.  54.  See  also  Patterson  d  Passaic  (7as  Jl 
Elect.  Co.  V.  State  Board  of  Assessors,  8  Am.  Electl.  Cas.  403. 

But  in  the  case  of  People  ex  rel.  Edison  Electric  Illuminating  Co.  v.  As- 
sessors of  Brooklyn,  10  App.  Div.  599,  46  N.  Y.  Supp.  388,  it  was  held  that  the 
value  of  an  electric  light  company's  franchise  is  not  subject  to  local  taxation. 

3.  Taxation  of  Gross  Reoeipts.  —  The  power  delegated  to  municipal- 
ities to  collect  license  taxes,  even  for  revenue  purposefl,  cannot  be  construed 
to  include  a  tax  upon  gross  receipts  of  an  electric  light  company.  City  of 
Scranton  v.  Scranton  Electric  L.  d  H,  Co,,  post,  33  Pa.  Super.  Ct.  431.  In  the 
case  of  Commonirralth  v.  Brush  Electric  Light  Co.,  204  Pa.  St.  249,  53  Atl. 
1096.  an  electric  lijrht  company  was  taxed  upon  its  entire  receipts,  includini^ 
those  derived  from  selling  electric  power  for  manufacturing  purposes  and  from 
sales  of  electric  supplies.  The  court  said :  "  By  section  23  of  the  Act  of 
June  1,  1889  (P.  L.  420),  electric  light  companies  are  taxed  eight  mills  upon 
the  gross  receipts  from  their  business.  The  appellant,  such  a  company,  claims 
exemption  from  this  tax  upon  certain  items  in  its  gross  receipts,  because  they 
are  not  derived  from  electric  lighting.  They  are  for  electric  power  furnished 
to  individuals  and  corporations  for  manufacturing  purposes,  and  for  sales 
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and  fact  arising  herein  upon  the  assessment  of  the  personal  property  (capital 
stoek  and  surplus)  of  said  relator/'  etc. 

Acting  within  the  scope  of  the  authority  so  vested  in  him,  the 
learned  referee  proceeded  to  take  testimony;  and  it,  together  with 
his  findings  on  the  facts  and  his  conclusions  as  to  the  law,  he  has 
presented  to  the  court  in  his  report,  which  we  now  have  before 
us,  and  which  shall  go  to  constitute  a  part  of  the  proceedings  upon 
which  the  determination  of  the  court  shall  be  made.  As  to  the 
conclusion  reached  by  the  learned  referee  upon  the  question  of 
the  assessment  on  the  personalty  of  the  relator,  reducing  the  same 
to  $364,580,  both  sides  seemingly  acquiesce  —  the  relator  in  ask- 
ing for  the  confirmation  of  so  much  of  the  referee's  report  as 
refers  to  that  feature,  and  the  respondents  by  asserting  in  their 
brief  they  will  not  urge  that  any  error  has  been  committed  by 
the  referee  in  this  regard.  So,  therefore,  the  court  accepts  that 
portion  of  it,  and  makes  it  its  determination.  I  regret  to  say  that 
I  am  wholly  at  opposites,  and  cannot  agree  with  the  learned  referee 
on  the  question  of  the  $80,000  assessment  levied  on/  the  conduits, 
cables,  etc,  of  the  relator  as  real  estate.  He  has  practically  found 
that  in  January,  1901,  in  some  12,000  cases  throughout  our  city, 

of  electric  supplies,  such  as  lamps,  drop  lights,  fans,  etc.  The  contention  of 
the  appellant  is  that,  as  it  is  incorporated  as  an  electric  light  company,  only 
its  gross  receipts  from  electric  lighting  are  taxable.  But  such  are  not  the 
words  of  the  statute.  They  are  clear  and  unambiguous,  as  they  must  be,  if 
the  commonwealth  is  entitled  to  the  taxation  imposed.  Boyd  v,  Boyd,  57  Pa. 
98.  The  tax  is  not  to  be  paid  upon  the  gpross  receipts  from  electric  lighting, 
but  upon  the  gpross  receipts  from  the  business  of  the  company.  For  the  pur- 
pose of  enlarging  and  swelling  the  volume  of  its  business,  it  furnishes  not 
only  electric  light,  but  electric  power  to  manufacture,  and  sells  electric  sup- 
plies. Having  so  extended  its  business  beyond  the  mere  furnishing  of  light 
by  electricity,  the  company  has  largely  increased  its  revenue,  and  it  would  be 
a  strained  construction  of  the  words  of  the  statute,  if  the  gross  receipts  from 
its  business  should  be  interpreted  as  meaning  only  its  gpross  receipts  from 
electric  lighting,  simply  because  it  is  called  an  electric  light  company.  It  i^ 
tAxed  on  what  it  does.  The  statute  imposes  the  tax  not  upon  a  portion  of  its 
receipts,  those  derived  from  a  particular  commodity  it  supplies  to  the  public, 
but  upon  all  of  its  receipts  from  its  general  business  conducted  under  itts 
franchises.  Having,  under  what  it  regards  as  its  franchises,  not  questioned 
by  the  commonwealth,  enlarged  its  business  by  extending  the  same  beyond  the 
mere  furnishing  of  light,  and  having  realized  largely  increased  revenue  from 
so  doing,  its  plea  for  abatement  of  the  tax  claimed  by  the  State  is  ungracious, 
and  cannot  avail  it  in  the  fact  of  the  statute  declarin&r  what  it  shall  pay." 

4.  Ideease   Tax   on   Poles. —A    municipality    may    impose   a   reasonable 
license  fee  upon  poles  maintained  in  the  streets  by  electric  light  companies. 
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on  private  properties  not  owned  by  this  relator,  but  belonging  to 
dijBferent  individuals  to  whom  the  company  was  furnishing  elec- 
tricity, they  (the  company)  had  switches,  wires,  and  meters;  and 
then,  applying  the  doctrine  of  Herkimer  County  Light  £  Power 
Co.  V.  Johnson,  37  App.  Div.  257,  55  N.  Y.  Supp.  924,  and 
People  ex  rel.  National  Starch  Co.  v.  Waldron,  26  App.  Div.  527, 
50  N.  Y.  Supp.  523,  which  he  asserts  is  conclusive  in  the  case 
at  bar,  he  determines  that  these  switches,  wires,  and  meters  are 
real  estate,  subject  to  assessment  as  such,  and,  although  he  finds 
the  value  of  same  to  be  but  about  $24,000,  yet,  because  no  objec- 
tion had  originally  been  taken  to  the  action  of  the  commissioners 
in  fixing  the  amount  at  $80,000,  he  (the  referee)  is  prohibited 
from  entering  upon  the  question  of  the  quantum  of  the  assess* 
ment,  and  hence  the  original  amount  must  stand.  I  cannot  find 
myself  in  consonance  with  either  of  these  views. 

In  my  judgment,  under  the  facts  revealed  by  this  record,  the 
declaring  of  these  mere  incidents  to  the  conduct  of  this  relator's 
business  to  be  real  estate  —  situated,  as  the  learned  referee  reports 
them  to  have  been,  not  upon  property  owned  by  it,  but  upon  the 
lands  of  the  individuals  to  whom  it  was  supplying  electricity 

Lancaster  v,  Edison  Electrio  Illuminating  Co.,  2  Am.  Electl.  Cas.  116,  8  Pa. 
Co.  Ct.  Rep.  178.  But  when  a  municipality  enters  into  a  contract  with  an 
electric  light  company  for  the  furnishing  of  light  for  said  municipality,  and 
signs  the  contract  for  the  same,  subject  to  the  supervision  of  the  police  de- 
partment of  the  city  or  the  city  engineer,  it  gives  the  right  to  erect  poles 
and  wires  sufficient  to  furnish  such  light,  and  cannot  afterwards  impose  a  tax 
or  levy  for  police  regulation  on  any  poles  or  wires  used  exclusively  for  the 
purpose  of  carrying  out  said  contract;  but  the  municipality  has  a  right  to 
levy  a  tax  for  the  purpose  of  police  regulation  on  all  wires  and  poles  not 
kept  for  the  exclusive  use  of  the  city  contract,  yew  Castle  v.  Electrio  lUumi- 
nating  Co.,  IC  Pa.  Co.  Ct.  Rep.  603. 

A  reasonable  compensation  may  be  charged  an  electric  company  for  the 
right  to  use  the  poles  of  another  electric  company  already  occupying  the 
streets.  Toledo  Electric  8t.  R.  Co.  v.  Western  Electric  Light^  etc.,  Co.,  10 
Ohio  Cir.  Ct.  Rep.  531 ;  Hauss  Electric  Lighting  Power  Co.  v,  Jones  Bros. 
Electric  Co.,  3  Am.  Electl.  Cas.  75,  23  Ohio  Wkly.  L.  Bui.  137.  The  extent 
of  such  use  must  \ye  definite.  Citizens*  Electric  Light,  etc.,  Co.  r.  Sands,  4 
Am.  Electl.  Cas.  58,  95  Mich.  551. 

In  the  case  of  West  Coushohocken  Borough  v.  Coushohocken  Electrio  Light 
rf  Power  Co.,  post,  29  Pa.  Super.  Ct.  7,  an  action  was  brought  to  recover  a 
license  tax  placed  on  electric  light  poles  by  an  ordinance.  It  was  held  that 
the  question  as  to  the  reasonableness  of  the  tax  was  one  for  the  court. 

5.  Exemption   of  Village   IiiKlitinK  Plant.  — Where  an   incorporated 

village  was  authorized  by  statute  to  maintain  an  electric  plant  for  lightin|^ 

its  streets  and  for  furnishing  electric  powex  to  parties  residing  without  the 
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—  was  a  pure  fiction,  without  support  of  any  law  that  I  have  been 
able  to  find  or  apply.  What  is  and  what  is  not  real  estate  may 
perhaps  be  a  somewhat  unsettled  question,  but,  in  my  judgment, 
it  is  carrying  theory  too  far  to  make  the  holdings  of  a  citizen 
real  estate  while  a  municipality  is  predicating  a  tax  upon  it,  and 
then,  after  that  operation  is  complete,  to  have  that  which  was 
declared  tangible  enough  for  that  purpose  in  every  other  aspect 
utterly  fail  to  stand  any  other  test,  and,  as  far  as  substantiality  is 
concerned,  vanish  into  thin  air.  In  applying  the  doctrine  of  the 
two  cases  quoted  above,  I  am  of  opinion  that  the  learned  referee 
failed  to  differentiate  between  the  case  where  these  wires,  switches, 
and  meters  were  upon  the  property  owned  by  the  relator,  when 
it  may  well  be  this  doctrine  would  have  considerable  force,  and, 
on  the  other  hand,  where  they  are  found  (as  in  the  case  at  bar) 
to  have  been  installed  upon  properties  not  owned  by  relator,  but 
by  the  citizens  to  whom  they  were  supplying  their  product.  Cer- 
tainly such  a  doctrine  cannot  be  applied  in  such  a  case.  These 
effects  must  be  clearly  denominated  personalty  if  the  ownership 
is  to  be  found  in  the  relator.  And  being  such,  this  case  shows 
they  have  already  been  taxed  for  same.     If  they  are  to  be  called 

corporate  limits,  it  was  held  that  the  part  of  the  plant  used  for  lighting  the 
poblic  streets  and  buildings  was  devoted  to  a  public  use,  but  otherwise  as  to 
the  part  used  to  furnish  electric  light  and  power  outside  the  corporate  limits 
and  to  private  parties.  It  was  also  held  that,  where  the  property  was  put  to 
a  mixed  use,  partly  public  and  partly  private,  with  no  way  of  telling  how 
much  was  put  to  either  use,  the  whole  was  taxable.  Village  of  Stoanton  v. 
Totrn  of  Highgate,  81  Vt.  152,  69  Atl.  6C7. 

6.  Ezemptioaa  —  Wlien  Eleotrio  Company  la  Mannf aotnrer.  —  An 
electric  light  company  is  a  manufacturing  corporation  within  the  meaning  of 
the  New  York  statute  for  taxation  of  corporations,  which  exempts  manufac- 
turing corporations  from  taxation.  People  ex  rel.  Brush  Electric  Manufactur- 
ing Co,  V.  Wemple,  4  Am.  Electl.  Cas.  563,  129  N.  Y.  543 ;  People  ex  rel,  Edi- 
$€m  Electric  Light  Co.  v.  Campbell,  6  Am.  Electl.  Cas.  653,  88  Hun,  527. 
This  is  also  true  within  the  meaning  of  a  statute  authorizing  such  corpora- 
tions to  consolidate.  Beggs  v,  Edison  Electric  Illuminating  Co.,  3  Am.  Electl. 
Cas.  504,  96  Ala.  295. 

The  operating  of  an  electric  light  plant  is  manufacturing,  so  that  a  right 
of  way  may  be  condemned.  Lamhorn  v.  Bell^  4  Am.  Electl.  Cas.  573,  18  Colo. 
346. 

In  Pennsylvania  it  has  been  held  that  an  electric  light  and  power  company 
is  not  a  manufacturing  corporation  so  as  to  exempt  it  from  taxation  under 
the  statute  of  1885.  Commonwealth  v,  Edison  Electric  L.  d  P.  Co,,  5  Am. 
Electl.  Cas.  857  note,  32  Atl.  419;  Same  v.  Northern  Electric  L.  d  P,  Co.,  3 
Am.  Electl.  Cas.  857  note,  145  Pa.  St.  106;  Same  v.  Edison  Electric  Light 
Co,,  3  Am.  Eleetl.  Cas.  867  note,  146  Pa.  St.  131;  Same  v.  Brush  Electric 
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fixtures  that  are  attached  to  the  realty  in  auch  a  way  as  to  forbid 
their  removal  without  damaging  or  working  injury  to  the  fee, 
and  the  intention  was  to  make  them  fixtures,  then,  in  all  accepted 
law,  they  belong,  not  to  this  relator,  but  to  the  owner  of  the  fee 
of  the  several  properties  upon  which  they  have  been  placed.  In 
either  event  this  assessment  cannot  stand.  It  was  a  void  and 
illegal  assessment,  and,  being  such,  it  did  not  require  that  objec- 
tions to  same  should  be  filed,  but.  is  subject  to  attack  at  any  time 
without  the  filing  of  preliminary  objections.  It  therefore  fol- 
lows that  so  much  of  the  report,  findings,  and  conclusions  of  llie 
referee  as  fixes  the  assessment  of  the  relator  as  to  its  perscmalty 
at  $364,508  should  be  confirmed,  and  that  portion  of  same  as 
establishes  as  valid  the  assessment  of  $80,000  on  the  cables,  etc., 
as  real  estate,  is  not  approved,  but  is  set  aside,  and  ihe  said  aaaesa- 
ment  as  originally  fixed  by  the  respondents  herein  is  vacated  and 
set  aside. 

Ordered  accordingly. 

Ugkl  Co.,  3  Am.  ElectL  Cm.  857  note,  146  Pa.  St.  147.  The  lut  two  eum 
also  bold  that  the  stock  of  an  electric  ligbt  company  iaaned  to  the  owners  of 
patents  in  consideration  of  the  excliuiTe  use  of  their  patented  appU«nees 
within  the  company's  territory  is  not  invested  in  "patent  rights"  so  as  to 
exempt  it  from  taxation  under  the  statute  of  1886.  But  it  was  held  in  Bouth- 
era  EUetrio  L.  d  F.  Co.  v.  Philadelphia,  191  Pa.  St.  170,  43  Atl.  123,  that  the 
premises  of  an  electric  lighting  company  uaed  as  a  reserve  plant  are  exempt 
from  taxation,  being  used  for  manufacturing  purposes. 

The  Maryland  Court  of  Appeals  held,  in  the  ca«e  of  Fr^eriek  Shetrio  L.  A 
P.  Co.  V.  Mayor,  etc.,  0  Am.  Elect).  Cas.  644,  that  an  electric  company  w«a  not 
a  manufacturing  industry  within  the  meaning  of  an  ordinance  exemptiiig  fron 
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Whitten  v.  Nevada  Powek,  Light  &  Water  Co. 

VmUed  States  Circuit  Court,  D.  Nevada  ^  Sept.  24,  1904. 

132  Fed.  782. 

rft4iH  wr  Shock  fbom  Incandescent  Light  —  Sufficienct  of  Complaint. 
—  In  an  action  against  an  electric  light  company  for  the  death  of  an 
employee  of  a  patron  of  the  company,  resulting  from  a  shock  from  an 
incandescent  light,  the  complaint  alleged  that  the  defendant  was  engaged 
to  furnish  the  residence  of  M.  with  electricity  for  lighting  purposes;  that 
it  was  the  duty  of  the  defendant  to  have  and  maintain  a  safe  plant, 
machinery,  poles,  wires,  and  other  appliances  for  the  safe  and  proper 
generation,  storing,  and  distribution  of  electricity,  to  inspect  and  examine 
the  same  from  time  to  time,  and  at  all  times  to  keep  the  same  in  good 
repair  and  safe  condition;  that  said  defendant  negligently  failed  to  dis- 
charge its  said  duties  hereinbefore  alleged,  so  that  when  deceased,  an 
employee  of  M.,  took  into  his  hands  an  incandescent  light  bulb  he  re- 
eeiTed  a  deadly  current  of  electricity,  and  was  instantly  killed,  through 
the  wrongful  act,  neglect,  and  default  of  defendant,  as  aforesaid.  It  was 
held  that  the  complaint  was  too  general  in  the  allegations  of  defendant's 
duty  and  breach  of  duty,  and  was  demurrable. 

At  law.    Demurrer  to  complaint 


is  an  action  to  recover  damages  for  the  death  of  William  Whitten, 
alleged  to  have  been  caused  by  the  wrongful  act,  neglect,  and  default  of  the 
defendant.  The  fifth  paragraph  of  the  complaint  reads  as  follows:  "That 
■aid  defendant  at  all  times  mentioned  in  this  complaint,  and  for  a  time  long 
prior  to  the  date  of  the  death  of  said  deceased,  was  engaged  in  the  business 
of  generating,  producing,  and  distributing  electricity  and  supplying  the  same 
for  light  and  other  purposes,  at  said  county  of  Washoe,  to, the  general  public 
for  hire  and  for  a  profit.  That  said  corporation  defendant,  in  consideration 
of  a  required  compensation,  to  wit,  ten  cents  per  thousand  watts  for  all  elec- 
tricity used,  was,  on  the  day  of  the  death  of  said  William  Whitten,  and  for 
more  than  six  months  prior  thereto,  engaged  in  supplying  J.  E.  Monroe  with 
electricity  for  lighting  purposes  at  his  residence,  to  wit,  No.  716  North  Center 
street,  in  said  city  of  Reno,  and  county  of  Washoe.  That  it  was  the  duty  of 
said  company,  in  so  furnishing  said  electricity,  at  all  times  to  have  and  main- 
tain a  safe  plant,  machinery,  poles,  wires,  conduits,  converter  boxes,  ground- 
ing devices,  transformers,  ground  detectors,  lamps,  sockets,  insulators,  and 
other  appliances  for  the  safe  and  proper  generation,  storing,  and  distribution 
of  electricity  throughout  said  city  of  Reno  and  to  the  said  premises  of  the 
said  Monroe,  and  also  to  inspect  and  examine  the  same  from  time  to  time, 
and  at  all  times  to  maintain  and  keep  the  same  in  good  repair  and  in  good 
and  safe  condition,  so  that  the  said  Monroe  and  his  family  and  the  occupants 
of  his  house,  and  each  and  all  persons  lawfully  in  and  about  the  same,  might 
safely  use  the  said  electricity  upon  said  premises  without  danger  of  damage, 


Imjwiiea  front  Goataet  wltli  laeandesoeat  Idghts.  —  See  Peters  v. 
Ljfnehhurg,  etc..  Light  Co.,  post,  and  note  thereunder. 
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injury,  or  death  to  them  or  to  either  or  any  of  them.  That  the  aaid  William 
Wbitt«n,  at  said  time  of  his  death,  to  wit,  on  the  afternoon  of  the  24tli  day 
of  February,  1904,  and  for  one  hour  prior  thereto,  was  actually  engaged  at 
the  instance  of  said  Monroe,  and  for  his  benefit,  ill  cutting  a  door  through  one 
of  the  interior  walU  on  the  upper  floor  of  said  residence,  and  for  said  Berriee* 
the  said  Monroe  promised  and  agreed  to  pay  said  William  Whitten  at  the 
rate  of  three  and  one-half  dollars  per  day.  That  at  said  time,  to  wit,  during 
the  afternoon  of  said  24th  day  of  February,  1B04,  and  prior  thereto,  the  said  de- 
fendant negligently  failed  to  discharge  its  said  duties  hereinljefore  allied,  m 
that  at  the  time  aforesaid  when  the  said  William  Whitten  took  into  hi*  hand* 
a  six  teen-candle  power  incandescent  electric  liglit  bulb  or  lamp  in  the  tohd  on 
said  premises  where  he  was  then  engaged  in  cutting  said  door,  for  Uie  purpose 
of  inspecting  his  said  work,  and  without  any  carelessness  or  Diligence  of  any 
kind  whatever  on  his  part  or  on  the  part  of  said  Monroe,  be  received  into  and 
upon  and  through  his  body  a  severe  and  deadly  charge  and  current  of  elec- 
tricity, whereby  he,  the  said  William  Whitten,  was  then  initantly  killed, 
through  the  wrongful  act,  neglect,  and  default  of  defendant,  a«  aforesaid." 

The  defendant  interposed  a  demurrer  to  the  complunt  upon  two  grounds: 
"(I)  That  said  complaint  does  not  state  facta  sufficient  to  eonatituto  a  cans* 
of  action  against  this  defendant,  in  tbisi  (a)  That  it  does  not  appear  from 
said  complaint  that  the  death  of  the  said  William  Whitten,  deceased,  was 
caused  by  any  negligent  act  or  omission  on  the  part  of  this  defendant,  (b) 
That  it  is  not  shown  by  said  complaint  how,  or  in  what  respect,  or  by  what 
act  or  omisaion,  tbia  defendant  wrongfully,  negligently,  or  by  default  caused 
the  death  of  the  said  William  Whitten.  (c)  That  said  complaint  fails  to 
show  any  negligent  act  or  omission  causing  the  death  of  the  said  William 
Whitten.  (d)  That  the  death  of  the  said  William  Whitten  is  not  shown  to 
have  been  caused  by  the  negligence,  wrongful  act,  or  default  of  this  defendanL 
<e)  That  it  does  not  appear  therefrom  that  this  defendant  was  guilty  of  any 
wrongful  act,  neglect,  or  default  causing  the  death  of  the  aaid  WilUaiB 
Whitten.  (f)  That  it  appears  from  said  complaint  that  the  said  William 
Whitten  was  inatantaneously  kHlr-d.  (g)  That  it  does  not  appear  fnnn  tM 
complaint  that  it  was  neceaaary.  or  not  a  negligent  act  on  his  part,  to  taka 
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fendant.  (f)  That  said  complaint  is  so  uncertain  and  indefinite  that  this 
defendant  is  unable  to  ascertain  therefrom  what  act  or  omission  of  it  caused 
the  death  of  the  said  William  Whitten,  and  the  defendant  is  unable  to  answer 
the  same,  (g)  That  said  complaint  is  so  uncertain  that  it  does  not  give 
Botiee  to  this  defendant  of  any  negligent  act  or  omission,  or  how,  or  in  what 
respect^  this  defendant  by  any  negligent  act  or  omission  caused  the  death  of 
the  said  William  Whitten." 

Mctek  &  Farrington,  for  plaintiff. 
Cheney,  Massey  &  Smith,  for  defendant. 

Opinion  by  Hawley,  District  Juge  (orally) : 

It  will  be  observed  that  the  portion  of  the  fifth  paragraph  of 
the  complaint,  which  relates  to  the  duty  of  the  defendant  in  the 
several  particulars  therein  named,  does  not  contain  any  eviden- 
tiary or  ultimate  fact.  Such  averments  are  generally  held  to 
be  wholly  insufficient  unless  connected  with  a  statement  of  the 
facts  from  which  the  law  raises  the  duty.  This  general  principle 
is  too  well  settled  to  require  extended  discussion.  14  Enc.  of  PI. 
k  Pr.  332y  and  authorities  there  cited. 

In  Breese  v.  Trenton  R.  Co.  (N.  J.  Sup.),  19  Atl.  204,  tho 
court,  in  considering  an  averment  of  like  character,  said: 

**  But  this  description  of  the  duty  of  the  company  is  not  the  statement  of 
a  fact.  It  adds  no  force  whatever  to  the  case  laid  in  the  record,  and  therefore 
nay,  without  loss,  be  always  omitted;  for  it  is  simply  and  exclusively  the 
pleader's  aTcrment  of  the  legal  efficacy  of  the  facts  stated.  Obviously,  such 
eunsti  uction  can  have  no  effect  on  the  mind  of  the  court.  *  •  *  The  fault 
of  these  counts  is  that  they  do  not  show,  by  a  statement  of  facts,  that  the 
doty  which  they  assert  has  been  violated  has  any  existence.  The  rule  upon 
the  subject  is  thus  stated  by  Addison  in  his  work  on  Torts:  'The  decisions,' 
obeenFes  Lord  Campbell,  'show  that  the  allegation  of  duty  in  declaration  is 
IB  all  caaea  immaterial,  and  ought  never  to  be  introduced;  for  if  the  par- 
ticular facts  set  forth  raise  the  duty,  the  allegation  is  unnecessary,  and,  if 
they  do  not,  it  will  be  unavailing.'  If  the  particular  facts  stated  in  the  decla- 
ration do  not  raise  the  duty,  it  cannot  be  established  by  other  facts  not  stated. 
The  declaration  therefore  must  stand  or  fall  by  the  facts  stated.  Negligence 
rreatea  no  cause  of  action  unless  it  expresses  or  establishes  some  breach  of 
duty.- 

Clyne  v.  Helmes,  61  N.  J.  Law,  358,  361,  39  Atl.  767;  City 
of  Chicago  v.  Selz,  202  111.  545,  547,  67  N.  E.  386 ;  McCune  v. 
Norwich  Gas  Co.,  30  Conn.  521,  79  Am.  Dec.  278 ;  Eewison  v. 
City  of  New  Haven,  34  Conn.  136,  91  Am.  Dec.  718. 

There  are  nmmeroua  authorities  whicli  hold  that  a  complaint 
in  tort  allying  negligence  must  have  the  requisite  definitness  to 
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mform  the  defendant  of  the  cause  of  action,  and  the  particular 
act  or  omission  constituting  the  tort  King  v.  Electric  By.  Co. 
(Del.  Super.),  41  Atl.  976;  Railroad  Co.  v.  Eistler  (Ohio),  64 
N.  E.  130;  Taite  v.  Boorum  (Sup.),  74  N.  Y.  Supp.  874;  5 
Euc.  of  Fl.  &  Fr.  863.  The  debatable  question  is  whether  or  not 
the  subsequent  avermeut  in  clause  5  is  sufficient  This  question 
is  important,  and  its  determination  requires  careful  considera- 
tion. It  is  contended  hy  the  defendant  that  this  averment  is  weak- 
ened by  the  use  of  the  words  "  hereinbefore  alleged  "  at  the  com- 
mencement of  the  averment,  and  by  the  words  "  as  aforesaid  " 
at  the  end  of  the  averment  There  is  much  force  in  this  state- 
ment It  is  not  so  clear,  definite,  and  certain  as  it  might  have 
been  made.  But,  independent  of  this  criticism,  it  is  contended 
that  this  portion  of  the  complaint  does  not  state  any  specific  act 
of  negligence,  or  any  fact  which  would  constitute  a  cause  of  action 
under  any  recognized  rule  of  State  codes  or  common-law  plead- 
ings which  requires  the  pleader  to  state  specifically  what  acts 
caused  the  injury  complained  of.  The  defendant,  in  support  (^ 
this  position,  cites  Bliss  on  Code  Fl.,  §  211a,  where  the  author 
said: 

"  Negligence  u  one  of  the  fActs  to  be  pleaded.  It  is  not  >  conclusion  of  U«, 
but  a.  conclusion  of  fact;  an  issuable,  a  substantive  fact,  to  be  iufenwl  from 
eTidential  facts.  Tbe  pleader  may  not  say  that  be  was  injured,  as,  that  bis 
arm  was  broken  by  the  negligence  of  defendant;  but  be  must  state  ipeeiflcally 
what  acts  caused  the  injury,  adding  the  negligence  aa  creating  the  liablli^; 
the  latter  to  be  stated  in  a  general  way." 
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thus  be  seen  that  in  applying  the  different  rules  we  must  keep 
a  close  and  watchful  eye  upon  the  ease  in  hand,  and  by  parity 
of  reasoning  ascertain  which  rule  should  be  applied.     This  task 
is  not  always  an  easy  one.     It  often  becomes  difficult  to  draw, 
with  any  degree  of  clearness,  the  dividing  line  which  separates 
one  case  from  another.     The  real  question  is  whether  the  par- 
ticular language  used  in  the  averment  can  be  sustained  by  the 
application  of  any  settled  rule  of  law  with  reference  to  the  suffi- 
ciency of  the  pleadings  in  actions  of  this  kind  and  character.    In 
the  consideration  of  this  question  the  court  must  constantly  keep 
in  mind  the  necessity  of  requiring  pleadings  to  set  forth  facts 
in  such  an  intelligent  manner  as  to  inform  the  opposite  party  of 
the  grounds  upon  which  the  pleader  relies  to  sustain  his  cause  of 
action  or  defense. 

In  Pomeroy's  Rem.  &  Rem.  Rights  (2d  ed.),  §  554,  the  author 
said: 

'"The  Tery  object  and  design  of  all  pleading  by  the  plaintiff,  and  of  all 
pleading  of  new  matter  by  the  defendant,  ia  that  the  adverse  party  may  be 
informed  of  the  real  cause  of  action  or  defense  relied  upon  by  the  pleader, 
and  may  thus  have  an  opportunity  of  meeting  and  defeating  it,  if  possible, 
at  the  triaL  Unless  the  petition  or  complaint  on  the  one  hand,  and  the  an- 
swer on  the  other,  fully  and  fairly  accomplishes  this  purpose,  the  pleading 
would  be  a  useless  ceremony,  productive  only  of  delay,  and  the  parties  might 
better  be  permitted  to  state  their  demands  orally  before  the  court  at  the  time 
of  the  trial." 

The  gist  of  the  complaint  is  embodied  in  the  latter  portion  of 
clause  5,  wherein,  after  stating  how  Whitten  was  engaged,  and 
doing  what  he  had  the  right  to  do,  it  alleged  that  "  he  received 
into  and  upon  and  through  his  body  a  severe  and  deadly  charge  and 
current  of  electricity,  whereby  he,  the  said  William  Whitten,  was 
then  instantly  killed,  through  the  wrongful  act,  neglect,  and  default 
of  defendant."  If  this  does  not  constitute  an  act  of  negligence 
and  breach  of  duty  upon  the  part  of  the  defendant,  then  the  com- 
plaint fails  to  properly  state  a  cause  of  action,  and  the  demurrer 
should  be  sustained.  There  are  many  cases  which  hold  that  the 
inference  or  presumption  arising  from  an  injury  is  one  of  fact; 
that  it  pertains  to  evidence,  rather  than  the  pleading;  that  under 
certain  circumstances  and  conditions  the  most  the  injured  party 
could  do  would  be  to  prove  the  injury  and  the  immediate  cause 
thereof;  that  this  would  in  such  cases  cast  upon  the  defendant  the 
obligation  to  explain  or  show  due  care  and  diligence,  and  that 
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while  negligence,  under  general  rules,  must  be  alleged  and  proven, 
it  may,  in  exceptional  cases,  be  inferred  from  the  testimony  as 
to  how  the  injury  was  caused,  without  the  plaintiff  having  in  his 
complaint  put  his  finger  directly  on  the  particular  defect,  care- 
lessness, or  negligence  which  caused  the  injury. 

In  PaHon  v.  Texas  £  Pacific  Ry.  Co.,  179  U.  S.  658,  663,  21 
Sup.  Ct.  277,  45  L.  Ed.  361,  the  court  said : 

"  That  while  in  the  case  of  a  passenger  the  fact  of  an  accident  carries  with 
it  a  presumption  of  negligence  on  the  part  of  the  carrier  —  a  presumption 
which,  in  the  absence  of  some  explanation  or  proof  to  the  contrary,  is  ■oA- 
cient  to  sustain  a  verdict  against  him,  for  there  is  prima  facie  a  breach  of  his 
contract  to  carry  safely,  *  *  *  a  different  rule  obtains  as  to  an  employee. 
The  fact  of  accident  carries  with  it  no  presumption  of  negligence  on  the  part 
of  the  employer,  and  it  is  an  affirmative  fact  for  the  injured  employee  to 
establish  that  the  employer  has  been  guilty  of  negligence." 

This  distinction  between  the  character  of  the  cases  must  not  be 
overlooked.  The  rules  applicable  to  one  are  not  always  applicable 
to  the  other.  This  is  not  a  case  between  master  and  servant.  The 
other  class  of  cases  will  be  referred  to. 

In  21  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  512,  it  is  said: 

**  Negligence  is  never  presumed  from  the  mere  fact  of  injury,  yet  the  man- 
ner of  the  occurrence  of  the  injuries  complained  of  or  the  circumstaneee 
surrounding  may  well  warrant  an  inference  or  presumption  of  negligence." 

In  1  Shear.  &  Red.  on  Neg.  (4th  ed.),  §  59,  the  author  said: 

'*  It  is  not  that  in  any  case  negligence  can  be  assumed  from  the  mere  fact 
of  an  accident  and  an  injury,  but  in  these  cases  the  surrounding  circumstaneee 
which  are  necessarily  brought  into  view  by  showing  how  the  accident  occurred 
contain,  without  further  proof,  sufficient  evidence  of  the  defendant's  duty,  and 
of  his  neglect  to  perform  it.  The  fact  of  the  casualty  and  the  attendant  cir- 
cumstances may  themselves  furnish  all  the  proof  of  negligence  that  the  in- 
jured person  is  able  to  offer,  or  that  it  is  necessary  to  offer.  The  accident,  the 
injury,  and  the  circumstances  under  which  they  occurred,  are  in  some  catev 
sufficient  to  raise  a  presumption  of  negligence,  and  thus  cast  upon  the  de- 
fendant the  burden  of  establishing  his  freedom  from  fault." 

In  section  60  the  author  said : 

"  Proof  of  an  injury  occurring  to  defendant  as  the  proximate  result  of  an 
act  which,  under  ordinary  circumstances,  would  not,  if  done  with  due  care, 
have  injured  any  one,  is  enough  to  make  out  a  presumption  of  negligence. 
When  a  thing  which  causes  injury  is  shown  to  be  under  the  management  of 
the  defendant,  and  the  accident  is  such  as,  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  management  use  proper  care,  it  afforde 
reasonable  evidence,  in  the  absence  of  explanation  by  the  defendant,  that  the 
accident  arose  from  a  want  of  care." 
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Several  authorities  are  cited  which  sustain  these  rules.  See, 
also,  Oleeson  v.  Railroad  Co.,  140  U.  S.  436,  443,  11  Sup.  Ct 
859,  35  L.  Ed.  458 ;  The  Joseph  B.  Thomas,  86  Fed.  658,  662, 
30  C.  C.  A.  333,  46  L.  R.  A.  58 ;  Snyder  v.  Wheeling  Electrical 
Co.,  7  Am.  Electl.  Cas.  473,  43  W.  Va.  661,  667,  28  S.  E.  733, 
39  L  R  A.  499,  64  Am.  St.  Rep.  922 ;  Boyd  v.  Electric  Co., 
(Or.),  7  Am.  Electl.  Cas.  605,  66  Pac.  576,  57  L.  R.  A.  619; 
Shafer  v.  Lacoch,  168  Pa.  497,  504,  32  AtL  44,  29  L.  R.  A.  254; 
Bamowsky  v.  Helson,  89  Mich.  523,  525,  50  N.  W.  989,  15  L. 
R.  A.  33. 

In  notes  to  2  Thomp.  on  Neg.,  p.  1246,  it  is  said : 

**  Negligence  on  the  part  of  the  defendant  is  the  gist  of  the  action,  and  must 
be  charged  in  the  plaintiff's  petition.  It  is  not,  however,  absolutely  necessary 
that  it  should  be  averred  in  terms,  if  such  facts  are  stated  as  will  raise  a  pre- 
mmption  of  negligence." 

In  Cunningham  v.  Los  Angeles  By.  Co.,  115  Cal.  561,  566.  47 
Pac,  453,  the  court  said : 

"The  demurrer  to  the  complaint  was  properly  overruled.  While  the  negli 
genee  was  averred  in  general  terms,  such  mode  of  presenting  the  facts  is  suflS- 
eicBt  in  this  character  of  action,  where,  as  a  general  thing,  the  more  specific 
facta  are  more  largely  within  the  knowledge  of  the  defendant  than  that  of  the 
plaintiff;  and  the  complaint  cannot,  therefore,  be  held  open  to  the  objection 
of  Qnoertainty." 

See,  also,  Bailroad  Co.  v.  Jones,  83  Ala.  376,  382,  3  So.  902. 

In  Railroad  Co.  v.  Hicks  (Ind.  App.),  37  N.  E.  43,  it  was  held 
that  in  an  action  of  n^ligence,  where  a  legal  duty  is  shown,  and 
its  breach,  a  general  allegation  that  the  acts  done  or  omitted  were 
80  done  or  omitted  negligently  is  sufficient  to  sustain  the  charge. 

In  Railway  &  Illuminating  Co.  v.  Foulds,  81  111.  App.  322, 
the  court  said : 

"When   appellant  wired  the  basement  or  cellar  of  appellee's  house,  and 
agreed  to  furnish  him  light  for  hire,  it  well  knew  it  was  dealing  in  an  ele- 
ment,  delivered  in  a  current  of  high  voltage,  such   as  was  carried  on  its 
prinaary  wires,  which  was  almost  certain  to  bring  death  to  the  person  who 
turned  on  the  lamp  if  there  was  a  ground  of  the  current  on  the  circuit.    Hence 
the  law  imposes  upon  it  the  duty  to  exercise  a  high  degree  of  care  and  skill 
in  the  delivery  of  the  element  it  had  contracted  for.    If  the  injury  itself  fur- 
aishea  a  presumption  of  negligence  so  as  to  require  the  defendant  to  show,  by 
evidenee,  that  it  has  been  guilty  of  no  negligence  that  caused  it,   then  it 
togically  follows  that  all  that  is  necessary  to  be  averred  in  the  declaration  to 
entitle  the  plaintiiT  to  recover  for  the  injury  is  the  agreement,  a  negligent 
breach  of  it,  and  the  result;  also  that  the  plaintiff  has  not  by  any  neglect  on 
bis  part  contributed  to  the  result.*' 
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In  Denver  Consol.  Electric  Co.  v.  Lawrence,  8  Am.  Electl.  Cas. 
617,  31  Colo.  301,  309,  73  Pac  39,  42,  where  the  facts  are  eub- 
stantiallj  identical  with  the  case  at  bar,  the  court  said : 

"  The  pUintiff,  while  attempting  to  do  that  which  ereiy  patron  ot  tlie  com- 
palif  muBt  do  to  make  use  of  the  electric  light,  received  into  hii  bodj  a 
current  o(  elcctricitj,  burning  his  hands  and  feet,  and  permanently  injuring 
faim.  Such  injuries  are  not,  under  ordinary  circumstances,  received  by  per- 
sona who  turn  on  an  incandescent  lamp,  if  the  company  supplying  the  current 
baa  not  been  aegligent.  The  defendant,  when  it  contracted  with  the  father 
of  the  plaintiff  to  sell  electricity  for  light,  contracted  to  keep  its  plant  and 
appliances  in  such  condition  that  no  greater  volume  of  electricity  would  be 
carried  into  the  house  than  was  necessary  for  its  proper  lighting.  The  quan- 
tity of  electricity  required  for  lighting  purposes  in  residences  is  not  snffiolmt. 
If  it  pass  through  the  body,  to  cause  the  injuries  described  by  the  plaintiff  In 
his  complaint.  It  follows,  therefore,  that  the  plaintiff  must  have  received  s 
very  much  greater  quantity  of  electricity  than  the  company  contracted  to 
supply.  The  court  therefore  did  not  err  in  overruling  the  demurrer  to  the 
complaint,  nor  in  overruling  the  objectionB  to  the  introduction  of  teBtlmony." 

The  complaint  in  the  present  case  is  almost  verbaiim  with  the 
complaint  in  the  Colorado  case  last  cited,  the  only  difference  being 
in  relation  to  the  party  who  was  injured,  and  the  effect  of  the 
injury.  It  ought,  however,  to  be  said  that  the  laws  of  Colorado 
do  not  provide,  like  the  statutes  of  this  State,  that  tlie  objectioni 
here  raised  could  be  taken  advantage  of  by  a  demurrer,  but  that 
such  objections  must  be  made  by  motion  to  make  the  com|daint 
more  specific.  It  may,  therefore,  be  presumed  that,  if  a  motion 
had  been  made  to  strike  out  the  general  clause  as  to  al!  tlie  duties 
of  the  defendant  as  alleged  in  the  complaint,  it  would  have  been 
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breach  of  duty  is  expressed  in  regard  to  it  It  ought  at  leasf 
to  be  so  specific  as  to  point  out  some  one  particular  breach  of 
duty,  one  act  of  negligence,  and  it  may  add  as  many  others  as  the 
pleader  thinks  can  be  proven.  The  objectionable  feature  of  the 
complaint  is  that  it  should  have  stated  the  plaintiff's  cause  of 
action  by  distinct  averments,  and  not  left  it  to  the  court  to  deduce 
the  existence  of  one  fact  from  the  statement  of  another. 

It  follows  from  the  views  herein  expressed  that  the  pleader 
should  draft  his  complaint  with  reference  to  what  he  expects  to 
prove  in  support  of  the  allegations  he  makes.  Touching  these 
matters,  he  must  state  the  ultimate  facts  upon  which  he  relies 
in  as  clear,  concise,  direct,  and  specific  a  manner  as  the  circum- 
stances of  his  case  will  permit  If  he  cannot  be  specific,  the  neg- 
ligence may  be  stated  generally,  if  in  sufficient  terms  to  impart 
knowledge  to  the  defendant  of  what  it  will  be  called  upon  to 
answer.  There  would  naturally  be  a  difference  in  the  allegations 
of  a  complaint  charging  negligence  against  an  electric  company 
where  the  injury  was  caused  by  the  wires  falling  to  the  ground 
and  a  case  of  negligence  in  conveying  an  electric  current  over 
its  wires  into  a  building,  but  in  both  the  fact  of  breach  of  duty 
must  be  alleged.  A  careful  examination  of  the  declarations  re- 
ferred to  by  the  court  in  Snyder  v.  Wheeling  Electrical  Co.,  7  Am. 
Hectl.  Cas.  473,  43  W.  Va.  661,  664,  28  S.  E.  733,  39  L.  R  A. 
499,  64  Am.  St  Eep.  922,  and  Anderson  v  Electric  Light  Co. 
(N.  J.  Sup.),  43  Atl.  654,  will  furnish  some  guide  as  to  the  form 
of  declaration  in  such  cases. 

In  the  light  of  the  authorities  discussed  at  the  argument  and 
the  views  herein  expressed,  the  complaint  can  readily  be  amended 
80  as  to  remove  the  objectionable  features  thereof.  For  the  rea- 
sons last  stated  —  in  the  interest  and  protection  of  good  and  safe 
pleadings  —  I  shall  sustain  the  demurrer,  and  give  plaintiff  ten 
days  to  amend  the  complaint 
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Alexandbb  v.  Kanticokb  Light  Co. 

Pumtylvania  Supreme  Court — Oct.  10,  X90i. 
209  Pa.  S71,  08  AU.  1068. 

1.  Eunuo  Light  Coupamt  —  Dutt  io  InscLAn  Wibxs.  —  It  U  the  tm- 

perative  duty  of  an  electric  light  company  to  perfeetl;  insnUte  ita  wire* 
at  all  points  wher«  persons  have  a  right  to  be,  on  business  or  pleaaorc, 
and  to  use  the  utmost  care  to  keep  the  Insulation  perfect. 

2.  BAiti  —  Res  Ipsa  Loquitur.  —  When  the  foregoing  rule  is  obaerred  the 

presumption  is  that  patrons  will  not  be  injured;  but  when  a  patron  ia 
shocked  from  handling  an  electric  tight  bulb,  the  presumption  ii  that 
the  rule  has  been  disregBrded. 

3.  Judicial  Nonet.  —  It  is  within  the  common  knowledge  of  mankiod,  and 

therefore  a  matter  of  judicial  notice,  that  electricity  can  be  safely  con- 
ducted and  used  as  an  agent  for  the  production  of  light,  heat,  or  power. 

Appeal  by  plaintiff  from  order  refusing  to  strike  off  a  nonsuit 
Reversed. 

Before  Mitchell,  C.  J.,  and  Dean,  Fell,  Bbowr,  Mestsizat, 
PoTTBE,  and  Thompson,  JJ. 

Edmund  O.  Btdler  and  H.  A.  Fuller,  for  appellant 

James  L.  Morris  and  Woodward,  Darling  £  Woodward,  for 
appellee. 

Opinion  by  Beows,  J. : 

The  premises  of  the  appellant,  the  proprietor  of  a  china  otore 
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to  show  goods  to  a  customer,  and,  while  handling  in  the  usual 
way,  an  ordinary  incandescent  light  bulb,  suspended  from  the 
ceiling  by  a  flexible  extension  cord,  was  severely  shocked  and  seri- 
ously injured.  From  the  facts  submitted,  it  appeared  that  when 
he  was  shocked  the  electric  wires  on  his  premises  were  charged 
with  a  higher  voltage  than  they  should  have  carried,  but  the  cause 
of  this  was  not  shown  to  have  been  any  specific  negligence  of  the 
defendant.  Four  theories  were  advanced  as  to  what  the  negligence 
was,  and  four  possible  causes  assigned  for  the  accident.  The 
learned  trial  judge,  having  been  of  opinion  that  the  doctrine  of 
res  ipsa  loquitur  did  not  apply,  and  that  the  burden  of  showing 
iflirmatively  the  cause  of  the  accident  was  upon  the  plaintiff, 
directed  the  entry  of  a  nonsuit  and  refused  to  take  it  off,  for  the 
reason  that,  as  plaintiff  had  not  shown  the  cause  of  the  accident, 
the  jury  would  have  had  to  guess  at  it  if  the  case  had  been  sub- 
mitted to  thenoL 

Though  electricity  is  the  most  powerful  and  dangerous  ele- 
ment known  to  science,  it  has  become  part  of  the  commercial, 
industrial,  business,  and  domestic  life  of  the  world,  working  the 
wonders  of  the  age.  It  can  neither  be  seen  nor  heard,  and  is  as 
deadly  as  it  is  invisible  and  silent ;  but,  though  such  are  its  quali- 
ties, the  same  science  that  discovered  it  can  control  it  in  the  end- 
less variety  of  uses  to  which  it  has  been  put,  and  neither  death  nor 
danger  need  be  encountered  from  it,  if  properly  guarded  against 
by  those  whose  duty  it  is  to  have  it  safely  conducted  to  the  points 
at  which  it  becomes  only  a  useful  and  harmless  agency.  The 
appellee  was  incorporated  for  the  purpose  of  furnishing  light  by 
electricity  to  the  public  and  individuals  in  the  borough  of  Nanti- 
coke.  It  entered  into  a  contract  with  the  appellant  to  furnish 
him  with  such  light,  and  part  of  its  contract  —  the  implied 
part  —  was  that  it  would  do  so  safely.  Apart  from  any  repre- 
sentation by  the  superintendent,  who  assured  him,  according  to 
his  testimony,  that  the  electric  light  would  be  perfectly  harmless, 
as  there  "  was  not  power  enough  in  it  to  kill  a  mosquito,"  it  was 
the  implied  contract  between  the  appellant  and  tlie  company  that 
it  would  supply  his  premises  with  a  safe  electric  current  for  light- 
ing them  by  lamps  which  it  furnished.  By  this  it  is  not  to  be 
understood  that  the  company  became  an  insurer  to  its  patron 
against  all  danger  in  the  use  of  its  electrical  appliances  on  his 
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premiees,  but  simply  that  it  had  contracted  with  him  to  protect 
him  from  injury  by  exercising  the  hi^est  d^p^e  of  care,  skill, 
and  diligence  in  the  construction  and  maintenance  of  its  plant 
and  appliances.  In  Fitzgerald  v.  Edison  Electric  Illuminating 
Co.,  8  Am.  ElecU.  Cas.  584,  200  Pa.  540,  50  AU.  161,  86  Am. 
St  Kep.  732,  in  which  a  painter  went  upon  the  roof  of  a  house 
in  the  lawful  exercise  of  his  business,  and  was  killed  by  coming 
into  contact  with  a  defectively  insulated  wire,  we  said,  throng 
the  present  chief  justice: 

"  Wires  cbarged  with  an  electric  current  ma;  be  hkrmleM,  or  they  nwj 
be  io  the  bigheet  degree  dangerouB.  The  difference  in  this  reepect  la  not 
apparent  to  ordinary  observation,  and  the  public,  therefore,  while  pr«aumed 
to  know  that  danger  may  be  present,  are  not  bound  to  know  its  degree  in  any 
particular  case.  The  company,  however,  which  uses  such  ■  dangeroua  agent, 
is  bound  not  only  to  know  the  extent  of  the  danger,  but  to  use  the  very  hi^ieat 
Atgttt  of  care  practicable  to  avoid  injury  to  every  one  who  may  be  lawfully 
in  proximity  to  its  wires,  and  liable  to  come  accidentally  or  otherwiae  in  con- 
tact with  them.  The  defendant,  in  accord  with  the  common  praetiM  of 
electric  companies,  recognized  this  obligation  by  insulating  ita  dangerous  wire. 
But  the  duty  is  not  only  to  make  the  wire  safe  by  proper  insulation,  but  to 
keep  it  so  by  constant  oversight  and  repair." 

That  it  is  the  imperative  duty  of  an  electric  light  company  to 
perfectly  insulate  its  wires  at  all  points  where  persona  have  a 
right  to  be,  on  business  or  pleasure,  and  to  use  the  utmost  care 
to  keep  the  insulation  perfect,  has  been  repeatedly  held  in  other  ju- 
risdictions. Among  the  cases  announcing  this  rule  are  Schweitztir 
V.  Citizens'  Electric  Co.  (Ky.),  1  Am.  Electl.  Cas.  571,  52  S. 
S.'iQ:   M<:LawjhUn   v.   Lovisrille   Ehdric  Light   Co.. 
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as  was  sustained  by  the  present  appellant ;  but,  on  the  other  hand, 
when  such  injury  does  occur,  the  presumption  is  that  the  rule 
had  been  disregarded.  This  is  manifestly  reasonable,  for  it  is 
within  the  common  knowledge  of  mankind,  and  therefore  a  mat- 
ter of  judicial  notice,  that  electricity  can  be  safely  conducted  and 
used  as  an  agent  for  the  production  of  light,  heat,  or  power.  The 
rule  on  this  subject  is  nowhere  more  clearly  stated  than  in  Scott 
V.  London,  etc..  Dock  Co.,  3  Hurl.  &  C.  696 : 

"Where  the  thing  is  shown  to  be  under  the  management  of  the  defendant 
or  his  aerrants,  and  the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  management  use  proper  care,  it  affords 
ntsonable  evidence,  in  the  absence  of  explanations  hj  the  defendants,  that 
the  accident  arose  from  want  of  care." 

To  say  that  one  injured  as  the  appellant  was  cannot  recover 
unless  he  affirmatively  proves,  in  the  first  instance,  the  specific 
act  of  negligence  of  the  company  which  caused  the  injury,  would 
in  many  cases  be  a  denial  of  a  right  to  recover  at  all,  no  matter 
how  n^ligent  the  company  might  be.  Against  patent  dangers, 
<^  against  those  as  to  which  he  may  have  been  warned,  the  user 
of  electricity  must,  of  course,  guard  himself,  and  if  he  dallies 
with  them  —  taking  hold,  by  way  of  illustration,  of  an  appliance 
emitting  sparks,  or  handling  an  uninsulated  wire  after  having 
been  warned  not  to  do  so  —  he  voluntarily  places  himself  in  peril, 
and  cannot  recover,  if  injured;  but  when,  as  here,  no  danger  was 
seen,  and  there  was  no  reason  to  think  it  was  lurking  in  the  com- 
pany's appliances,  its  patron  took  the  lamp  in  his  hand,  and  was 
eeverely  shocked  and  injured,  the  only  reasonable  presumption 
instantly  is  that  something  was  wrong,  over  which  the  company 
had  exclusive  control.  The  user  of  electricity,  though  having 
knowledge  of  its  dangerous  character,  has  no  knowledge  of  how 
this  danger  can  be  controlled.  He  relies  upon  the  company  to 
control  it,  and  when  this  appellant  took  the  lamp  in  his  hand  he 
had  a  right  to  do  so  without  a  thought  that  it  had  not  been  con- 
trolled. What  did  he  know  of  what  it  was  necessary  for  the  com- 
pany to  do,  as  a  dealer  in  electricity,  to  protect  its  customers 
from  the  danger  of  its  commodity  ?  He  is  not  presumed  to  know 
anything.  As  a  rule,  the  man  who  takes  in  his  hand  an  electric 
lamp  or  telephone  receiver,  starts  an  electric  fan,  or  uses  any 
other  appliance  which  he  has  a  right  to  use  under  his  contract 
with    an    electric    company,    is    helpless    if    the    invisible    and 


I 


192  Amebican  Electeical  Cases.  [voi-  9 

dangerous  current  has  not  been  properly  controlled  by  the  com- 
pany's officers  and  employees,  who  are  conclusively  presumed  to 
know  how  to  control  it- 
One  of  the  cases  cited  by  appellant  in  support  of  his  contention 
that  there  was  a  presumption  of  appellee's  negligence,  which  it 
was  bound  to  rebut,  is  Alton  Railway  &  Illuminating  Co.  v. 
FovMs,  81  111.  App.  322.  There  the  wife  of  the  plaintiff  below 
went  into  a  cellar  to  turn  on  an  electric  light,  and,  on  taking  hold 
of  the  lamp,  received  a  shock  and  was  killed.  At  the  trial  the 
plaintiff  did  not  show  by  any  specific  evidence  how  the  increased 
voltage  that  caused  his  wife's  death  had  got  on  the  wire.  In 
affirming  the  judgment  on  the  verdict  in  his  favor,  the  court  said : 

"When  appellant  wired  the  basement  or  cellar  of  appellee's  house,  and 
agreed  to  furnish  him  light  for  hire,  it  well  knew  it  was  dealing  in  an  ele- 
ment that,  delivered  in  a  current  of  high  voltage,  such  as  was  carried  on  its 
primary  wires,  was  almost  certain  to  bring  death  to  the  person  who  turned 
on  the  lamp,  if  there  was  a  ground  of  the  current  on  the  circuit;  hence  the 
law  imposes  upon  it  the  duty  to  exercise  a  high  degree  of  care  and  skill  in 
the  delivery  of  the  element  it  had  contracted  for.  If  the  injury  itself  fur- 
nishes a  presumption  of  negligence,  so  as  to  require  the  defendant  to  show 
by  evidence  that  it  has  beein  guilty  of  no  negligence  that  caused  it,  then  it 
logically  follows  that  all  that  is  necessary  to  be  averred  in  the  declaration 
to  entitle  the  plaintiff  to  recover  is  the  agreement,  a  negligent  breach  of  it, 
and  the  result;  also  that  the  plaintiff  has  not  by  any  neglect  on  his  part 
contributed  to  the  result." 

There  are  a  number  of  cases  upon  which  the  appellant  could 
place  greater  reliance  as  to  the  high  degree  of  care  required  of  an 
electric  light  company,  and  as  to  the  presumption  of  negligence 
in  case  of  injury  to  its  patrons  in  the  ordinary  use  of  its  appli- 
ances, but  reference  will  be  made  to  only  two  of  them : 

In  Denver  Consolidated  Electric  Co,  v,  Lawrence,  8  Am.  Electl. 
Cas.  617,  73  Pac.  39  (Supreme  Court  of  Colorado),  which  was 
an  action  against  the  company  for  injuries  caused  by  an  electric 
shock  to  plaintiff  while  turning  on  a  light  in  his  home,  in  holding 
that  it  was  proper  to  charge  that  the  plaintiff  was  not  required  to 
point  out  the  specific  negligence  which  caused  the  accident,  the 

court  said : 

"  Ordinarily  the  allegations  of  duty  and  a  breach  thereof  are  not  suflScient. 
but,  if  the  duty  results  from  the  facts  stated,  then  the  allegations  of  duty  may 
be  discarded  as  surplusage,  and  the  complaint  held  to  be  sufficient.  If  the 
allegations  of  the  complaint  concerning  the  relationship  of  the  parties  and 
the  character  of  the  injuries  received  make  out  a  prima  facie  case  of  liability, 
tlien  the  complaint  is  good  as  against  a  g^neiaV  demuTTer.    We  think  the 
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complaint  does,  from  the  very  character  of  the  accident  as  set  forth  therein, 
ctll  upon  the  defendant  to  make  defense  to  the  case  of  negligence  in  supplying 
electricity  to  the  residence,  which  the  facts,  as  charged,  make  out.    The  busi- 
ness of  the  defendant  is  that  of  selling  electricity  to  the  people  of  Denver  — 
a  bosiness  so  fraught  with  peril  to  the  public  that  the  highest  degree  of  care 
which  skill  and  foresight  can  obtain,  consistent  with  the  practical  conduct 
of  its  affairs  under  the  known  methods  and  present  state  of  its  particular 
art,  is  demanded.    Denver  Consolidated  Electric  Co.  v.  Simpson,  5  Am.  Electl. 
Cas.  278,  21  Colo.  371,  41  Pac.  499,  31  L.  R.  A.  566.     The  plaintiff,  while 
attempting  to  do  that  which  every  patron  of  the  company  must  do  to  mak^ 
ttie  of  the  electric  light,  received  into  his  body  a  current  of  electricity,  burn- 
ing his  hands  and  feet  and  permanently  injuring  him.    Such  injuries  are  not, 
onder  ordinary  circumstances,  received  by  persons  who  turn  on  an  incan- 
descent lamp,  if  the  company  supplying  the  current  has  not  been  negligent. 
The  defendant,  when  it  contracted  with  the  father  of  the  plaintiff  to  sell  elec- 
tricity for  light,  contracted  to  keep  its  plant  and  appliances  in  such  condition 
that  no  greater  volume  of  electricity  would  be  carried  into  the  house  than 
was  neeeosary  for  its  proper  lighting.     The  quantity  of  electricity  required 
for  lighting  purposes  in  residences  is  not  su£Bcient,  if  it  pass  through  the 
body,  to  cause  the  injuries  described  by  the  plaintiff  in  his  complaint.     It 
follows,  therefore,  that  the  plaintiff  must  have  received  a  very  much  greater 
qoantitj  of  electricity  than  the  company  contracted  to  supply.     The  court 
therefore  did  not  err  in  overruling  the  demurrer  to  the  complaint,  nor  in 
OTerruling  the  objections  to  the  introduction  of  testimony.     The  company 
iasists  that  it  is  not  an  insurer,  and  that  its  obligation  is  that  of  using  ordi- 
nary care.    We  are  not  prepared  to  say  that  it  is  an  insurer,  but  the  patrons 
of  the  company  have  the  right  to  presume  that  they  will  not  be  injured  in 
attempting  to  use  that  which  the  company  sells,  and  that  it  will  do  all  that 
human  care,  vigilance,  and  foresight  can  reasonably  do,  consistent  with  the 
practical  operation  of  its  plant,  to  protect  those  who  use  its  electric  light." 

The  other  ease  is  Royal  Electric  Co.  v.  Heve,  Rapports  Judi- 
dares  de  Quebec,  11  Banc,  Roi.  436.  The  facts  in  that  case  are 
singiilarlv  analogous  to  those  in  the  present  one;  and  there,  as 
here,  on  the  trial,  different  theories  were  advanced  as  to  the  specific 
negligence  of  the  company  which  caused  the  injury.  One  was 
accepted  hy  the  court  below  as  correct,  but  the  appellate  court 
thought  another  more  probable.  The  case,  however,  was  disposed 
of  without  regard  to  either;  Hall,  J.,  delivering  the  judgment 
of  the  Court  of  King^s  Bench,  saying : 

"  But,  in  my  opinion,  it  is  a  matter  of  indifference,  legally  speaking,  where 
this  current  originated.  The  appellants  should  be  held  responsible  for  it 
onder  any  circumstances.  They  deal  in  a  commodity  of  a  recognized  dan- 
cerous  character,  the  control  of  which  is  a  matter  of  technical  knowledge  and 
experience,  and  entirely  uncomprehended  by  the  general  public.  When  a 
company  like  the  appellants'  organized  under  the  name  of  an  electric  com- 
pany, hold  themselves  out  to  the  public  as  dealers  in  and  suppliers  of  that 
commodity,  for  gain,  and  make  contracts  with  private  individuals  for  fur- 
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nishing  light  or  power  over  a  system  constructed  and  controlled  by  themselves; 
they  are  bound  to  deliver  it  in  a  form  and  under  conditions  of  safety  for  the 
person  and  property  for  whose  use  the  company  charge  and  receive  compen- 
sation;  and  they  are  also  bound,  in  the  discharge  of  their  part  of  the  contract, 
to  a  supervision  and  diligence  proportionate  to  the  peculiar  character  and 
danger  of  the  commodity  in  which  they  deal.  In  the  case  under  consideration, 
the  electric  company  not  only  had  stipulated,  but  had  exercised  the  right  j( 
supervision  of  their  system  within  the  premises  of  the  deceased.  As  to  that 
portion  of  the  system  outside  of  his  premises,  no  one  but  their  own  employees 
had  even  the  right  of  examination  or  interference.  If  their  transformer  waa 
defective,  or  could  become  dangerous  from  the  moisture  of  an  ordinary  rain 
storm,  it  was  their  business  to  have  discovered  and  removed  the  cause  of 
danger.  If  their  system  of  wiring  came  within  an  inch  of  the  wire  of  an- 
other company  —  even  if  on  a  dead  wire  —  common  prudence  would  have  sug- 
gested their  interference,  either  by  a  protest  against  the  other  company,  or 
by  the  removal  of  their  own  wires,  while  it  is  in  evidence  that  the  proximity 
of  the  two  systems  had  existed  for  months  prior  to  this  accident.  The  faet 
that  guy  wires  become,  from  accident,  live  wires  of  the  most  dangerous  char- 
acter, is  one,  unfortunately,  of  too  frequent  occurrence  to  be  overlooked  or 
ignored  in  the  exercise  of  the  constant  supervision  which  an  electric  system 
exacts,  and  which  the  public  has  the  right  to  enforce.  The  implied  contract 
between  the  appellants  and  deceased  was  that  they  should  supply  his  premises 
with  a  safe  electrical  current  for  lighting  purposes  by  the  lamps  which  they 
furnished.  They  failed  in  this  respect,  and  in  the  use  of  their  lamp  he  re- 
ceived a  current  of  electricity  by  which  he  was  instantaneously  killed.  The 
presumption  is  that  it  came  over  the  same  system  and  from  the  same  source 
as  that  by  which  his  ordinary  supply  was  delivered  to  him  by  appellants. 
The  burden  of  proof  is  upon  them  to  show  the  contrary.  This  they  have 
failed  to  do,  and  the  judgment  holding  them  responsible  for  the  accident 
should  be  confirmed." 

To  these  utterances,  reason  responds,  and  they  must  therefore 

be  the  law. 

The  presumption  that  the  appellee  was  negligent  is  not  conclu- 
sive. The  accident  may  have  been  due  to  causes  over  which  it 
had  no  control,  and,  if  so,  not  being  an  insurer,  it  is  not  liable. 
But  the  presumption  is  that  it  was  blamable,  and  it  can  escape 
liability  for  appellant's  serious  injury  only  by  persuading  a  jury 
that  it  had  performed  its  duties  as  we  have  here  defined  them. 

As  the  burden  was  upon  the  defendant  to  show  that  it  had  not 
been  negligent,  the  last  assignment  of  error  is  sustained.  The 
rest  need  not  be  considered. 

Jugment  reversed  and  procedendo  awarded. 
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Crowe  v.  Nanticokb  Light  Co. 

Pennsylvania  Supreme  Court  —  Oct,  10,  1904, 
209  Pa.  580,  58  Atl.  1071. 

1.  NnuGKNCB  —  Bx8  Ipsa  Loquttub.  —  In  an  action  by  plaintiff  to  reeover 

for  the  death  of  her  husband,  caused  by  a  shock  from  an  incandescent 
li^t,  it  is  error  to  charge  that  the  burden  was  upon  the  plaintiff  of 
proving  the  specific  negligence  of  the  defendant. 

2.  ELEcnac  Light  Cohpant  —  Cabe  Required.  —  It  was  also  error  to 

charge  that  the  defendant  was  not  bound  to  have  ''an  equipment  or 
plant  containing  the  most  modem  and  recent  appliances,  but  only  such 
as  were  in  common  and  general  use  at  that  time  for  like  purposes." 

3.  Ikjvkt  fbom  Incandescent  Light  —  Liability  of  Lessee  —  Question 

FOB  JuBT.  —  In  an  action  by  plaintiff  to  recover  for  the  death  of  her 
husband,  caused  by  a  shock  from  an  incandescent  light,  it  appeared  that 
the  defendant  had  leased  its  plant,  held  that,  under  the  evidence,  the  de- 
fendant's liability  was  a  question  for  the  jury. 

Appeal  by  plaintiff  from  judgment  for  defendant.     Reversed. 

Before  Mitchell,  C.  J.,  and  Dean,  Fell,  Brown,  Mestbezat, 
PoTTEB,  and  Thompson,  JJ. 

Edmund  0.  Butler,  for  appellant 

James  L.  Morris  and  John  M.  Oarman,  for  appellee. 

Opinion  by  Brown,  J. : 

On  the  evening  of  August  19,  1898,  the  same  time  that  the 
appellant  in  the  preceding  case  (58  Atl.  1068)  was  injured,  the 
husband  of  this  appellant  was  shocked  to  death  while  using  an 
incandescent  light  furnished  by  the  same  company,  the  present 
appellee.  The  case  was  taken  from  the  jury  by  the  learned  trial 
judge,  and  a  verdict  directed  for  the  defendant.  In  his  charge 
he  instructed  them  that  the  burden  was  upon  the  plaintiff  of  prov- 
ing the  specific  negligence  of  the  defendant  which  caused  the 
death  of  her  husband,  and  stated  that  it  was  not  bound  to  have 
"  an  equipment  or  plant  containing  the  most  modem  and  recent 
appliances,  but  only  such  as  wero  in  common  and  general  use  at 
that  time  for  like  purposes."  Tn  these  instructions  there  wa*? 
error,  as  appears  from  what  we  have  said  in  the  former  case,  and 
need  not  repeat  here,  as  to  the  burden  of  proof,  and  the  very  high 

Imjmriea  froat  Inoandesoent  Idslits.  — See  Peters  v.  Lynchburg,  etc,. 
Light  Co.,  poet,  and  note  thereunder,  coHating  the  cases  in  this  volume. 
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degree  of  care,  skill,  and  diligence  required  of  the  light  company 
in  the  construction  and  maintenance  of  its  plant  and  appliance^ 
for  the  purpose  of  furnishing  light  to  its  customers. 

The  court  was  further  of  opinion  that  the  People's  Electric, 
Light,  Heat  &  Power  Company,  as  lessee  of  the  appellee,  was 
liable  to  the  plaintiff,  if  there  was  any  negligence  that  caused  her 
husband's  death,  and  the  instruction  to  the  jury,  in  directing  a 
verdict  for  the  defendant,  was  that  the  lessor  was  not  liable  for 
the  wrongful  acts  of  its  lessee.  As  a  general  proposition  this  was 
undoubtedly  correct,  but,  under  the  evidence  showing  that  the 
contract  of  the  deceased  at  the  time  he  was  killed  was  still  with 
the  appellee  to  furnish  him  light;  that  in  the  very  month  of  his 
death  that  company,  upon  notification  by  another  customer  of 
electrical  disturbances,  had  remedied  them  temporarily;  and  that 
bills  for  light  furnished  in  August,  October  and  November;  1898, 
had  been  received  by  the  appellant  from  the  appellee,  made  out 
to  her  as  the  debtor  to  it  as  the  creditor,  payments  for  which  were 
made  by  her  at  its  ofBce  to  its  clerk,  who  receipted  for  the  pay- 
ments in  its  name  —  it  was  not  for  the  court,  but  for  the  jury, 
to  say  whether  the  appellee  could  shelter  itself  under  a  lease  bear- 
ing date  June  28,  1898,  but  which  was  not  recorded  until  Janu- 
ary 10,  1900,  of  which  the  deceased  knew  nothing,  and  of  whidi 
the  plaintiff  had  no  notice  until  the  statutory  period  within  which 
she  was  bound  to  bring  her  action  had  expired. 

The  eleventh,  twelfth,  thirteenth  and  fourteenth  assignments 
of  error  are  sustained. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


McCabe  v.  Naebaoansett  Electric  Lighting  Co. 

Rhode  Island  Supreme  Court  —  Oct,  15,  1904, 
26  R.  I.  427,  69  Atl.  112. 

1.  Death  from  Shock  fbom  Incandescent  Light  —  Neoligencb  —  Faildbb 

TO  Repair  Transformer.  —  Failure  to  keep  a  transformer  in  repair, 
thereby  allowing  a  current  of  2,000  volts  to  enter  premises  instead  of  104 
volts,  resulting  in  the  death  of  plaintifTs  intestate  from  contact  with  in- 
candescent  light,  constitutes  negligence. 

2.  Assumption  of  Risk.  —  Plaintiff's  intestate  did  not  assume  the  risk  of 

injury  resulting  from  the  unauthorized  and  unexpected  discharge  of 
2,000  volts  when  the  defendant  had  agreed  to  furnish  only  104  volts. 
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OOKTBiBCTOBT  NEGLIGENCE.  —  Where  it  appears  that  a  current  of  104 
volts  is  harmless,  even  to  one  standing  on  a  wet  floor,  plaintiff's  intes- 
tate cannot  be  said  to  have  contributed  to  the  defendant's  negligence  in 
■ending  2,000  volts  into  the  premises. 

Petition  of  defendant  for  new  trial.     Oranted. 

Before  Tilxinghast,  Dubois,  and  Blodoett,  J  J. 

P.  Henry  Qvinn,  David  8.  Baker,  and  Lewis  A.  Waterman,  for 
dntiff. 

Vincent,  Bass  &  Bamefield,  and  Edward  D.  Bassett,  for  de- 
lta. 

Opinion  by  Blodgett,  J.: 

This  is  an  action  on  the  case  for  the  recovery  of  damages  for 

death  of  the  plaintiff's  intestate,  Thomas  E.  McCabe,  her  late 

id,  on  September  16,  1903,  from  an  electric  shock,  alleged 

luTe  been  caused  by  the  negligence  of  the  defendant.     At  the 
the  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of 
19,000,  and  the  case  is  now  before  us  on  the  defendant's  petition 
§m  a  new  trial. 

Briefly  stated,  the  undisputed  facts  are  as  follows :    The  plain- 
iS's  intestate  was  at  the  time  of  the  accident  the  proprietor  of 
i  aUble  at  Riverpoint,  and  in  the  month  of  August  his  premises 
bid  been  wired  for  electricity,  which  was  furnished  by  the  de- 
Imdant  corporation.     The  company  sent  out  from  its  station  in 
Providence  a  current  of  2,000  volts,  which  was  stepped  up  or  con- 
certed by  transformers  into  11,000  volts,  and  was  carried  at  that 
foltage  to  the  substation  at  Apponaug,  and  then  at  the  substation 
It  Apponaug  it  was  stepped  down  again  or  transformed  into  2,000 
folts,  and  at  that  voltage  was  sent  throughout  the  town  of  War- 
wick and  the  Pawtuvet  Valley ;  and,  when  it  was  desired  to  send 
the  electricity  into  a  building  for  the  purpose  of  lighting  incan- 
descent lights,  it  would  be  further  converted  by  a  transformer  into 
t  current  of  104  volts,  and  thus  delivered  to  their  customers,  of 
whom  McCabe  was  one.     The  entire  building  had  been  wired,* 
and  the  light  which  caused  the  trouble  was  located  in  the  wash- 
room of  the  stable.     On  the  evening  of  September  16th,  at  about 
8.45  p.  M.,  one  McMann  went  to  the  stable  to  get  a  board.     To 
gei  this  board,  McCabe  went  to  the  washroom,  by  the  door  of 
which  stood  McMann.    What  happened  next  is  thus  told  by  the 
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latter:  "  Q.  6.  What  happened}  A.  Well,  he  went  in  there  to 
get  a  board  for  me.  I  had  a  window  broken  in  my  barber  shop 
that  night,  and,  as  I  say,  he  went  in  to  get  a  board  —  into  this 
Btoreroom ;  and  by  going  through  the  washroom  —  There  waa  a 
light  banging  there,  and  he  went  to  turn  this  light  on.  He  reached 
up  to  turn  the  light  on,  and  as  he  did  I  saw  a  Bpark  come  out  of 
one  of  his  bands  —  I  don't  remember  which  —  and  he  made  a 
grunt,  '  Oh ! '  and  lay  there  on  the  wire.  I  hollered  to  turn  the 
switch  off — to  my  brother,"  Peter  Maasie  waa  also  with  Mc- 
Mann  when  the  accident  happened.  He  testifies:  "When  be 
tamed  the  light  on  he  got  hold  of  the  wire  to  take  a  knot  out,  to 
work  in  the  back  room  with  it ;  and  as  he  did  I  saw  a  bine  flame 
coming  out  of  bis  arm,  and  I  grabbed  hold  of  him  to  pull  him 
away,  and  as  I  did  so  I  got  a  shock."  At  the  time  of  the  accident 
the  transformer  which  was  need  to  reduce  the  current  to  10*  volts 
for  the  McCabe  stable  and  a  few  other  buildings  in  the  immediate 
vicinity  had  burned  out,  which  resulted  in  letting  the  alternating 
current  of  2,000  volts  into  the  wiring  of  the  stable.  This  condi- 
tion was  not  known  to  the  defendant  company  or  to  any  one  prior 
to  the  accident  to  McCabe.  A  transformer,  such  as  the  one  in 
this  case,  is  made  up  of  two  coils  of  insulated  wire,  one  coil  having 
twenty  times  as  many  turns  of  wire  as  the  other  coil.  The  coil 
with  the  greater  number  of  turns  is  connected  with  the  hi^  volt- 
age or  "  primary  "  wires  which  come  from  the  substation  at  Ap- 
ponaug  to  the  transformer,  and  the  other  coil  is  connected  with 
the  low  voltage  or  "  secondary  "  wires  which  run  from  the  trans- 
former to  the  interior  of  the  building  lighted.  These  two  coils 
are  not  connected,  but  are  very  carefully  insulated  from  each 
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plaintiff's  intestate  had  contracted  to  receive,  a  current  of  only 
104  volts,  and  that  the  premises  in  question  were  property  wired 
and  insulated  for  a  current  of  that  voltage.     Neither  was  it  dis- 
puted that  a  current  of  not  more  than  300  volts  is  harmless,  that 
death  cannot  be  caused  by  a  current  of  less  than  500  volts,  and 
that  the  shock  which  caused  the  death  of  McCabe  was  approxi- 
mately 2,000  volts.     It  was  not  denied  that  the  transformer  from 
which  the  current  entered  McCabe's  premises  was  made  in  1893 ; 
that  it  was  never  inspected  by  the  defendant  after  having  been 
placed  in  position;  that  there  were  no  lightning  arresters  in  this 
vicinity,  no  fuses,  nor  groimding  of  the  secondary  wires ;  that  the 
oil  requisite  for  the  proper  action  of  the  transformer  had  not  been 
kept  replenished;  and  that  the  transformer  was  originally  made 
for  an  alternating  current  of  125  cycles,  which  had  been  changed 
to  a  current  of  sixty  cycles,  thereby  impairing  the  efficiency  of  the 
transformer;  and,  even  more  than  this,  that,  whereas  approxi- 
mately twenty  lamps  were  what  is  technically  termed  a  proper 
*'  load  "  for  a  transformer  of  such  a  type,  yet  here  more  than  sixty 
lamps  were  supplied  from  this  transformer,  of  which  lamps,  on 
an  average,  practically  thirty  were  simultaneously  in  use  at  night. 
It  would  serve  no  useful  purpose  to  recite  all  the  testimony  in 
detail  upon  these  points,  and  we  are  content  to  say  that  all  these 
facts  are  abundantly  established  by  the  evidence,  and  many  of 
them  are  so  established  from  the  lips  of  the  witnesses  for  the  de- 
fense.    Thus  the  testimony  of  the  witness  Fenner,  the  superin- 
tendent of  the  defendant's  lines  in  the  territory  in  which  McCabe's 
premises  were  located,  is  as  follows :     "  C-Q.  74.  You  had  there 
an  old  transformer?     A.  Yes,  sir.     C.-Q.  75.  No  grounds?     A. 
No,  sir.    C.-Q.  76.    No  fuses  ?    A.  No,  sir.    C.-Q.  77.    No  light- 
ning arresters  in  that  vicinity?    A.  No,  sir."    And  the  testimony 
of  James  E.  Cole,  an  engineer  with  eighteen  years'  experience  in 
electrical  affairs,  the  chief  inspector  of  the  engineering  depart- 
ment of  the  city  of  Boston,  called  by  the  defendant  as  an  expert 
witness,  upon  cross-examination,  was  thus  given :     "  C.-Q.   130. 
If  this  transformer  was  kept  filled  with  oil,  would  it  have  been 
as  apt  to  burn  out?    A.  No,  sir.     C.-Q.  131.  From  any  source? 
A.  No,  sir.     C.-Q.  132.  Would  you  say  it  was  a  good  practice  to 
put   upon   that  transformer  —  a   one  hundred  twenty-five  cycle 
transformer  —  sixty-four  lights,  over  thirty  of  which  were  lighted 
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continuously  almost  every  evening?  A.  As  you  state  it,  no  sir. 
C.-Q.  133.  That  would  be  apt  to  weaken  the  transformer?  A. 
Yes,  sir;  it  would.  C.-Q.  134.  So  it  would  more  easily  bum  out  ? 
A.  It  would.  C.-Q.  135.  The  secondaries  —  groimding  them  is 
the  best  means  of  preventing  too  great  a  current  from  going  into 
a  building  over  the  secondary  wires,  is  it  not  t  A.  I  think  I  know 
what  you  mean,  and  I  will  answer  it  the  way  you  mean.  It  is  the 
best  way  I  know  of.  C.-Q.  98.  Now,  are  fuses  in  common  use  on 
transformers  t  A.  They  are.  C.-Q.  100.  They  are  in  use  by  all 
electric  lighting  companies,  are  they  not  ?  A.  No,  sir.  C.-Q.  101. 
Practically  all,  so  far  as  you  know  i  A.  Yes,  sir.  C.-Q.  102.  And 
you  think  it  is  something  that  should  be  there  ?     A.  I  do.    C.-Q* 

103.  And  it  helps  to  save  the  transformer?     A.  It  does.     C.-Q* 

104.  It  helps  to  keep  it  from  burning  out?  A.  It  does.  C.-Q. 
109.  Lightning  arresters  were  in  common  use  in  1903  ?  A.  They 
were.  C.-Q.  110.  Very  common  use?  A.  Fairly  common;  yes, 
sir,  very  common.  C.-Q.  114.  Was  there  any  material  difference 
of  opinion  in  the  year  1903  as  to  the  grounding  of  secondaries,  as 
a  means  of  safety  to  life?  A.  I  do  not  know.  C.-Q.  115.  Do 
you  think  so  ?  A.  I  think  that  probably  a  majority  were  in  favor 
of  grounding  them  at  that  time.  C.-Q.  116.  The  vast  majority, 
were  they  not?  A.  I  should  not  say  vast.  I  should  say  the 
greater  majority.  C.-Q.  117.  The  fire  underwriters  recommended 
it?  A.  Permitting  and  recommending  it;  yes,  sir.  C.-Q.  118. 
And  this  electric  association,  say  back  in  1889,  recommended  it? 
A.  In  their  final  report  they  did;  yes,  sir.  C.-Q.  119.  Away 
back  in  1899  ?  A.  Yes,  sir."  And  the  testimony  of  the  witness 
William  C.  Woodward,  the  electrical  engineer  for  the  defendant 
for  the  last  four,  years,  is  as  follows,  upon  cross-examination: 
"  C.-Q.  140.  Now,  what  inspection  of  your  transformers  do  you 
have?  A.  After  they  are  placed  in  shape?  None.  C.-Q.  141. 
Absolutely  none?  A.  No,  sir.  C.-Q.  142.  They  are  left  there 
until  they  bum  out  ?  A.  Until  they  are  removed  for  some  cause. 
C.-Q.  143.  Until  some  customer  says  there  is  trouble  with  their 
line,  or  wlion  n  man  has  been  killed  ?  A.  When  a  report  of  trouble 
comes  it  is  investigated,  and,  if  the  transformer  is  faulty,  it  is 
removed.  C-Q.  144.  But  up  to  that  time  no  inspection  is  made, 
and  it  may  consist  of  trouble  with  the  light,  or  some  complaint 
of  somebody  having  had  a  shock?    A.  It  may.     C.-Q.  162.     In 
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October,  1903,  didnH  you  testify  that  the  grounding  of  the  trans- 
fonner  is  the  only  device  and  the  best  device  to  save  human  life  ? 
A.  I  did."     And  finally,  the  testimony  of  the  witness  Walter  K. 
Eaton,  an  electrical  engineer  for  eighteen  years  for  the  Electric 
Lighting  Ck)mpany  of  Cambridge,  Mass.,  called  by  the  defendant 
as  an  expert,  upon  cross-exainination  as  to  the  alleged  overloading 
of  the  transformer  supplying  the  McCabe  premises,4and  which  was 
conceded  to  be  a  twenty-light  transformer,  is  as  follows :    "  C.-Q. 
38.    If  the  saloon  had  eight  lights,  the  barber  shop  had  three,  and 
in  addition  to  that  there  was  a  hosehouse  which  was  lighted  all 
the  evening,  every  evening  five  lights,  a  livery  stable  which  had 
five  or  six  lifted  every  evening  —  that  makes  a  total  of  twenty- 
one  or  twenty-two  —  and  in  addition  to  that  there  was  a  residence 
with  nineteen  lights,  and  another  residence  and  an  office  with 
twenty-five  lights,  and  a  bam  with  two  lights,  how  many  light 
transformers  would  you  say  it  would  take  to  supply  that  number 
of  lights  ?     A.  I  should  put  up  a  fifty-light  transformer.     C.-Q. 
39.  Would  that  supply  if  the  transformer  was  a  one  hundred  and 
twenty-five  cycle  ?    A.  Yes,  sir.    C.-Q.  41.  And  you  would  have 
a  sixty-cycle  current  on  it  ?     A.  Yes,  sir." 
The  third  and  fourth  grounds  are  as  follows: 

"  Third.  Because  the  testimony  shows  that  the  plaintiff's  intestate  assumed 
the  risk  of  the  injury.  Fourth.  Because  the  testimony  shows  that  the  plain- 
tilTB  intestate  was  guilty  of  contributory  negligence." 

To  these  it  is  sufficient  to  reply  that  he  did  not  assume  the  risk 
of  injury  resulting  from  the  unauthorized  and  unexpected  dis- 
charge of  a  current  of  2,000  volts,  when  the  defendant  had  agreed 
to  furnish  him  a  current  of  but  104  volts.  Inasmuch  as  the  evi- 
dence is  not  disputed  that  a  current  of  but  104  volts  was  harmless, 
even  to  use  standing  on  a  wet  floor,  McCabe  cannot  be  said  to  have 
in  any  way  contributed  to  the  defendant's  act  in  sending  a  current 
of  2,000  volts  into  his  premises. 

The  fifth  and  sixth  exceptions  are  as  follows: 

"  Fifth.  Because  the  court  erred  in  permitting  the  witness  Duffy  to  tes- 
tify as  a  general  expert  in  electrical  matters.  Sixth.  Because  the  court 
erred  in  permitting  the  witness  Duffy  to  testify  as  to  the  custom  of  hanging 
lights,  in  answer  to  question  193,  page  4S,  of  the  record." 

We  are  of  the  opinion  that  the  witness  was  sufficiently  qualified 
to  oxpress  an  opinion  upon  the  matters  in  question.  And  we  here 
observe  that  the  record  shows  an  abundance  of  evidence,  to  the 
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Bsme  effect  as  the  testimony  given  hy  Duffy,  from  expert  witnesaea 
whose  qualifications  were  and  are  unquestionable. 
The  seventh  exception  is  as  follows: 

"  Seventh.  Becauae  the  court  erred  in  permitting  tbe  «xpert  witneaa  WU- 
Ijun  L.  Robb  to  teatifj  regarding  the  reoommeDdktiona  of  tbe  Amerieui  In- 
stitute of  £lectrical  Engineere,  in  answer  to  question  £32,  page  07,  of  tbe 

As  an  answer  tending  to  show  the  familiarity  of  the  witness  as 
an  expert  with  the  condition  of  the  art,  as  theoretically  stated  1^ 
a  body  of  scientists  engaged  in  the  investigation  of  the  practical 
application  of  electricity  to  the  affairs  of  human  life,  we  think  the 
question  was  a  proper  question,  and  overrule  the  exception. 

The  eighth  ground  of  exception  is  not  pressed. 

The  ninth  ground  of  exception  was  the  alleged  error  of  the 
court  in  refusing  to  charge : 

"  If  the  light  was  installed  under  the  direction  of  plaintiflfa  intestate,  and 
such  installation  was  dangerous  and  contributed  to  tbe  accident,  then  the 
plaintiff's  intestate  was  responsible  for  the  result  of  such  fanl^  installa- 
tion." 

It  is  sufficient  to  say  that  the  evidence  indubitably  showed  that 
the  premises  were  wired  and  insulated  for  a  current  of  only  104 
volts,  and  that  for  that  purpose  they  were  properly  wired  and 
insulated,  and  that  the  premises  in  question  were  not  wired  and 
insulated,  or  intended  or  designed,  for  a  current  of  2,000  volts. 
It  accordingly  follows  that  the  instruction  in  question  should  have 
been  denied,  as  irrelevant  to  the  issues  and  the  testimony  as 
presented. 
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resembles   in   this   respect  the  case  of  fichnahle   v.   Providence 
Public  Market,  24  R  I.  478 ;  53  AtL  634,  which  was  an  action 
by  a  father  for  damages  for  the  loss  of  service  by  reason  of 
the  wrongful  death  of  his  minor  son.     Obviously,   then,   when 
the  fact  of  liability  is  established,  the  question  of  damages  be- 
eomes  as  nearly  a  question  of  arithmetical  computation  as  the 
eiieomstances  of  the  case  as  disclosed  by  the  evidence  will  per- 
mit; and   consequently  the  rule  of  damages  differs  from  that 
which   obtains   in   other   tort    actions  —  such,    for    example,    as 
slinder,   libel,  assault,  and  false  imprisonment.     It  is  obvious, 
too^  that  the  loss  sustained  by  the  plaintiff  here  is  the  present 
value  of  the  net  result  remaining  after  his  personal  expenses  are 
deducted  from  his  income  or  earnings.     To  ascertain  this,  it  is, 
of  Qonrse,  necessary  to  ascertain  first  the  gross  amount  of  such 
prospective  income  or  earnings;  then  to  deduct  therefrom  what 
the  deceased  would  have  to  lay  out,  as  a  producer,  to  render  the 
service  or  to  acquire  the  money  that  he  might  be  expected  to  pro- 
dnee,  compnting  such  expenses  according  to  his  station  in  life, 
kis  means  and  personal  habits ;  and  then  to  reduce  the  net  result 
»  obtained  to  its  present  value.     Central  Railroad  v.  Rouse,  77 
Gt.  393,  3  S.  E.  307;  Harrison  v.  Sutter  Street  Railway  Co.,  116 
CtL   156,   47   Pac.   1019;   Ohio  &  Mississippi  Railway  Co.  v. 
Tmght,  Adm.,  122  Ind.  288,  23  N.  E.  774.     In  the  case  at  bar 
there  was  no  evidence  offered  for  the  consideration  of  the  jury  as 
to  such  personal  expenses  of  the  deceased ;  and  even  if  it  be  con- 
ceded that  the  amount  awarded  was  justified  by  the  evidence  as 
die  gross  amount  of  the  prospective  income  of  the  deceased,  on 
which  we  express  no  opinion,  it  follows  that  this  result  must  have 
ken  reached  by  the  jury,  even  if  uninfluenced  by  the  observations 
rfihe  plaintiff's  counsol  in  his  argument,  without  the  presentation 
•f  evidence  as  to  the  personal  expenses  of  the  deceased,  as  above 
sited,  and  hence  is  incorrectly  reached. 

The  liability  of  the  defendant  corporation  in  this  case  being 
deirly  established  by  the  evidence,  we  are  of  the  opinion  that  both 
ptrties  are  entitled  to  the  benefit  of  the  judgment  of  a  jury  upon 
the  amount  of  damages  sustained,  which  are  to  be  competent  ac- 
©rding  to  the  rule  above  laid  down.  The  case  will  therefore  be 
mnitted  to  the  common  pleas  division  for  a  new  trial  upon  the 
sade  question  of  the  amount  of  damages  to  which  the  plaintiff 
IE  entitled. 
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Meeuan  v.  Holyokb  Stbeet  Railway  Co. 

Mataokuaettt  Supreme  Judicial  Court  —  Oct.  IB,  1904, 

180  Mom.  SU,  72  N.  E.  01. 

1.  firjTTXT  TO  EucTSio  LiNKUAH  —  Absuuftuik  or  Ribk  —  Dun  n>  \m- 

wtBVCT.  —  An  electric  lineman  employed  by  an  electric  street  nulway 
company  was  injured  while  aaaisting  in  tlie  adjOBtment  of  a  cable  on  tto 
arm  of  a  pole  erected  for  that  purpose.  While  so  engaged  he  atood  npon 
the  platform  of  a  tower  wagon,  Juat  underneath  the  arm  on  which  Um 
cable  rested,  with  one  foot  on  the  brace  supporting  the  arm  and  the  other 
foot  on  the  rail  attached  to,  but  two  feet  higher  than,  the  platfora;  h* 
toolc  hold  of  the  arm  with  his  left  hand  and  grasped  the  cable  with  Ua 
right  to  help  lift  it  over  the  inner  pin  ao  that  it  could  be  aet  in  Um 
groove  of  the  insulator  on  the  outside  pin  and  tied.  It  waa  held  that 
the  nature  of  the  work  did  not  require  that  be  be  inatrueted  aa  to  the 
best  method  of  performing  it;  that  since  the  plaintiff  had  been  employed 
for  several  weeks  in  placing  such  cables  along  the  line  of  the  defendants 
tracks  and  waa  familiar  with  the  method  of  performing  the  work,  he  ia 
chargeable  with  knowledge,  and  must  be  presumed  to  have  realized  and 
appreciated  any  danger  incidental  to  the  process,  and  to  have  assnmad 
the  risks  of  his  employment 

2.  ExPEBT  Tebtiuont.  —  The  process  of  stringing  a  cable  wire  on  the  arna 

of  poles  erected  for  that  purpose  is  so  plain  and  simple  Uiat  it  Is  wdl 
within  the  scope  of  common  observation  and  knowledge,  and  ia  not  i 
subject  in  respect  to  which  opinion  evidence  or  expert  teatimony  is  ad- 
missible. 

Exceptions  by  plaintiff  to  verdict  directed  in  favor  of  the  de- 
fendant.    Overruled. 

R.  P.  Stapleton  and  Wm.  H.  McClintoeJc,  for  plaintiff. 
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But  to  find  the  defendant  liable  for  a  failure  to  give  proper 
notions  the  danger  must  have  been  such  that  the  plaintiff 
d  be  presumed  to  have  been  ignorant  of  it.  There  were  no 
»led  risks,  and  whatever  danger  there  was  arose  from  the 
bilitj  of  falling,  while  handling  the  wire,  from  the  place 
e  he  was  required  to  work.  Neither  was  he  being  urged  in 
rork  so  that  it  could  fairly  be  claimed  that  his  attention  was 
icted  by  such  a  command,  and  on  which  he  would  have  a  right 
[y  as  a  possible  excuse  that  would  relieve  him  from  the  impu- 
1  of  n^ligence.  It  appears  that  wh^i  the  cable  was  firmly 
Q  and  ready  to  be  adjusted  the  order  was  given  to  the  plaintiff 
jj^p  *  *  *  jjfj.  ^Yie  wire  over."  To  do  this  he  knew 
it  would  be  necessary  for  him  to  stand  on  the  platform  of  the 
r  wagon,  which  was  just  underneath  the  arm  on  which  the 

rested,  and  from  this  position  he  then  voluntarily  placed 
Blf  with  one  foot  on  the  brace  which  supported  the  arm  on 
ride  of  the  pole  and  the  other  foot  on  the  rail  attached  to, 
wo  feet  higher  than,  the  platform,  and  while  taking  hold  of 
rm  with  his  left  hand  he  grasped  the  cable  with  his  right  hand 
Ip  lift  it  over  the  inner  pin  so  that  it  could  be  set  in  the  groove 
e  insulator  on  the  outside  pin  and  tied.  He  also  must  have 
n  something  of  its  weight  and  the  strain  to  which  it  was  sub- 
i,  for  he  had  helped  to  place  it  in  position  upon  the  top  of 
rm ;  and  the  fact  that  at  this  point  of  the  line,  and  nearly  at  a 

angle  with  its  former  course,  there  was  a  sharp  turn  in  the 
tion  in  which  the  cable  was  to  be  extended,  and  which  might 

it  more  difBcult  of  attachment  to  the  arm,  was  a  matter  of 
ion  observation.  The  physical  requirements  of  his  work  did 
revent  him  from  releasing  his  grasp,  nor  was  he  required  by 
rder,  or  from  the  nature  of  his  employment,  to  retain  it,  when 
doing  his  personal  safety  might  be  put  in  peril.  If  the  cable 
ufficiently  slackened,  it  was  plainly  apparent  that  its  weight 
I  be  likely  to  cause  it  to  fall ;  and  in  taking  the  position  as- 
1  by  him  he  could  easily  have  perceived  that  if,  from  any 
,  the  cable  was  not  held  securely  until  fastened  to  the  pin, 
uld  recoil,  and,  if  he  then  retained  his  grasp,  he  might  be 
n  to  the  ground.  As  all  these  conditions  were  open  and 
e,  no  instructions  at  this  time  would  have  afforded  to  him 
nrther  information  as  to  the  nature  of  the  work,  or  the  way 
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Meehan  v.  Holyoke  Street  Railway  Co. 

Masaaohtiaetts  Supreme  Judicial  Court  —  Oct.  18,  1904, 
186  Mass.  511,  72  N.  E.  61. 

1.  IHJUBT  TO  Electric  LiifKMAN  —  Assumption  of  Risk  -^  Dutt  to  Ih* 

8TBUCT.  —  An  electric  lineman  employed  by  an  electric  street  railwaj^ 
company  was  injured  while  assisting  in  the  adjustment  of  a  cable  on  tb* 
arm  of  a  pole  erected  for  that  purpose.  While  so  engaged  he  stood  upon 
the  platform  of  a  tower  wagon,  just  underneath  the  arm  on  which  tb* 
cable  rested,  with  one  foot  on  the  brace  supporting  the  arm  and  the  othor 
foot  on  the  rail  attached  to,  but  two  feet  higher  than,  the  platform;  ho 
took  hold  of  the  arm  with  his  left  hand  and  grasped  the  cable  with  his 
right  to  help  lift  it  over  the  inner  pin  so  that  it  could  be  set  in  tho 
groove  of  the  insulator  on  the  outside  pin  and  tied.  It  was  held  thmt 
the  nature  of  the  work  did  not  require  that  he  be  instructed  as  to  the 
best  method  of  performing  it;  that  since  the  plaintiff  had  been  employed 
for  several  weeks  in  placing  such  cables  along  the  line  of  the  defendant's 
tracks  and  was  familiar  with  the  method  of  performing  the  work,  he  ia 
chargeable  with  knowledge,  and  must  be  presumed  to  have  realized  and 
appreciated  any  danger  incidental  to  the  process,  and  to  have  assumed 
the  risks  of  his  employment. 

2.  EzPEBT  Testimony.  —  The  process  of  stringing  a  cable  wire  on  the  arms 

of  poles  erected  for  that  purpose  is  so  plain  and  simple  that  it  is  well 
within  the  scope  of  common  observation  and  knowledge,  and  is  not  % 
subject  in  respect  to  which  opinion  evidence  or  expert  testimony  is  ad- 
missible. 

Exceptions  by  plaintiff  to  verdict  directed  in  favor  of  the  de- 
fendant.    Overruled. 

R.  P.  Stapleton  and  Wm.  H.  McClintock,  for  plaintiff. 
Brooks  &  Hamilton,  for  defendant. 

Opinion  by  Bbaley,  J.: 

The  plaintiff  rests  his  right  to  recover  on  the  ground  that  the 
defendant's  negligence  consisted  either  from  putting  him  to  work 
in  a  dangarous  place  without  warning  him  of  the  danger  to  which 
he  was  exposed,  or  in  moving  the  wire  by  an  improper  method. 
We  assume,  in  our  decision  of  the  case,  there  was  evidence  for  the 
consideration  of  the  jury  that  Connors  was  intrusted  with  and 
exercised  superintendence  over  the  plaintiff  at  the  time  of  the  acci- 
dent.   Knight  v.  Overman  Wheel  Co.,  VIA:  Mass.  455,  54  N.  E. 

Expert  ETidenoe.  —  See  Citizens  Telephone  Co,  v,  Thomas,  post^  and  note 
thereunder. 
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890.    But  to  find  the  defendant  liable  for  a  failure  to  give  proper 
matructions  the  danger  must  have  been  such  that  the  plaintiff 
would  be  presumed  to  have  been  ignorant  of  it.     There  were  no 
eoncealed  risks,  and  whatever  danger  there  was  arose  from  the 
possibility  of  falling,  while  handling  the  wire,  from  the  place 
where  he  was  required  to  work.    !N'either  was  he  being  urged  in 
Ids  work  so  that  it  could  fairly  be  claimed  that  his  attention  was 
distracted  by  such  a  command,  and  on  which  he  would  have  a  right 
to  rely  as  a  possible  excuse  that  would  relieve  him  from  the  impu- 
tation of  n^ligence.     It  appears  that  when  the  cable  was  firmly 
drawn  and  ready  to  be  adjusted  the  order  was  given  to  the  plaintiff 
"to  help     ♦     ♦     *     lift  the  wire  over."     To  do  this  he  knew 
that  it  would  be  necessary  for  him  to  stand  on  the  platform  of  the 
tower  wagon,  which  was  just  underneath  the  arm  on  which  the 
eaUe  rested,  and  from  this  position  he  then  voluntarily  placed 
himself  with  one  foot  on  the  brace  which  supported  the  arm  on 
that  side  of  the  pole  and  the  other  foot  on  the  rail  attached  to, 
bat  two  feet  higher  than,  the  platform,  and  while  taking  hold  of 
the  arm  with  his  left  hand  he  grasped  the  cable  with  his  right  hand 
to  help  lift  it  over  the  inner  pin  so  that  it  could  be  set  in  the  groove 
of  the  insulator  on  the  outside  pin  and  tied.    He  also  must  have 
known  something  of  its  weight  and  the  strain  to  which  it  was  sub- 
jected, for  he  had  helped  to  place  it  in  position  upon  the  top  of 
the  arm ;  and  the  fact  that  at  this  point  of  the  line,  and  nearly  at  a 
right  angle  with  its  former  course,  there  was  a  sharp  turn  in  the 
direction  in  which  the  cable  was  to  be  extended,  and  which  might 
make  it  more  difficult  of  attachment  to  the  arm,  was  a  matter  of 
common  observation.    The  physical  requirements  of  his  work  did 
not  prevent  him  from  releasing  his  grasp,  nor  was  he  required  by 
any  order,  or  from  the  nature  of  his  employment,  to  retain  it,  when 
by  so  doing  his  personal  safety  might  be  put  in  peril.    If  the  cable 
was  sufficiently  slackened,  it  was  plainly  apparent  that  its  weight 
would  be  likely  to  cause  it  to  fall ;  and  in  taking  the  position  as- 
sumed by  him  he  could  easily  have  perceived  that  if,  from  any 
cause,  the  cable  was  not  held  securely  until  fastened  to  the  pin, 
it  would  recoil,  and,  if  he  then  retained  his  grasp,  he  might  be 
thrown  to  the  ground.     As  all  these  conditions  were  open  and 
visible,  no  instructions  at  this  time  would  have  afforded  to  him 
any  further  information  as  to  the  nature  of  the  work,  or  the  way 
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in  which  it  was  to  be  performed,  that  he  did  not  already  possess, 
and  the  defendant  owed  no  duty  to  instruct  where  instructions 
were  unnecessary.  Dovmey  v.  Sawyer,  167  Mass.  418,  32  N.  R 
664 ;  SttuiH  v.  West  End  8t.  By.  Co.,  163  Mass.  391,  393,  40 
N.  E.  180. 

Under  the  second  claim  of  liability  the  plaintiff  argued  that  he 
had  a  right  to  have  this  issue  submitted  to  the  jury.  If  some  other 
way  than  the  simple  process  finally  used  to  place  the  cable  in  posi- 
tion would  have  been  better  and  more  safe,  yet  the  plaintiff  had 
been  assisting  in  putting  up  the  cable  for  more  than  two  weeks 
before  the  accident,  and  during  this  time  about  three  miles  of  wire 
had  been  strung,  and  his  testimony  discloses  that  he  was  substan- 
tially familiar  with  the  manner  in  which  it  was  raised  and  at- 
tached to  the  arms  of  the  poles,  and  there  is  nothing  to  show  that 
the  method  employed  to  adjust  it  to  the  arm  of  this  pole  differed 
from  that  previously  followed.  The  acting  superintendent  was 
using  a  method  already  in  use  by  the  defendant,  and  with  which 
the  plaintiff  was  familiar ;  and,  if  he  considered  the  way  in  which 
the  work  was  being  done  unsafe,  he  was  not  obliged  to  continue  in 
its  employment  as  a  lineman,  but,  if  he  chose  to  go  on,  he  accepted 
that  way  with  whatever  risk  attached  to  it.  Ooodes  v.  B.  &  A.  R. 
Co.,  162  Mass.  287,  288,  38  N.  E.  500.  Although  he  also  testified 
he  was  not  told  and  that  he  did  not  know  it  was  dangerous  to  move 
the  cable  from  one  pin  to  the  other,  yet  under  the  circumstances 
he  cannot  be  excused  in  the  exercise  of  ordinary  care  from  being 
chargeable  with  such  knowledge,  and  must  be  presumed  to  have 
realized  and  appreciated  any  danger  incidental  to  the  process. 
MouUon  V.  Gage,  138  Mass.  390;  Lothrop  v,  Fitchburg  B.  Co., 
150  Mass.  423,  425,  23  N.  E.  227;  Ooldthwait  v.  HaverhiU  & 
Oroveland  St.  By.  Co.,  160  Mass.  554,  556,  36  N.  E.  486;  Stdli- 
van  V.  Simplex  Electrical  Co,,  178  Mass.  35,  59  IsT.  E.  645 ;  Lodi 
V.  Moloney,  184  Mass.  240,  68  N.  E.  229;  Oavin  v.  Fall  Biver 
Automatic  Tel  Co.,  185  Mass.  78,  69  N.  E.  1055. 

The  remaining  exception  relates  to  the  exclusion  of  the  evidence 
of  a  witness  called  by  the  plaintiff,  who  from  his  large  experience 
in  stringing,  moving,  and  repairing  similar  wire,  was  asked  to 
give  his  opinion  of  what  would  be  the  proper  way  to  move  the 
cable,  and  whether  the  method  adopted  was  improper.  Even  if  it 
is  conceded  that  the  witness  was  qualified  to  give  an  opinion,  this 
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eridence  was  excladed  properly.  Where  the  issue  to  be  tried 
involves  technical  or  mechanical  knowledge  not  commonly  under- 
stood, such  evidence  is  admissible  to  enable  a  jury  to  draw  correct 
inferences,  and  to  form  a  reliable  judgment  of  the  effect  of  the 
testimony ;  but  the  process  of  stringing  a  cable  wire  on  the  arms  of 
poles  erected  for  that  purpose  is  so  plain  and  simple  that  it  is  well 
within  the  scope  of  common  observation  and  knowledge,  and  can 
be  intelligently  comprehended  by  a  jury  without  the  aid  of  opinion 
evidence.  Oliver  v.  North  End  8t.  By.  Co.,  170  Mass.  222,  49 
X.  K  117 ;  Flynn  v.  Boston  Electric  Light  Co.,  171  Mass.  395, 
50  X.  E.  937 ;  Edwards  v.  Worcester,  172  Mass.  104,  51  N.  E. 
447;  Spillane  v.  Fitchburg,  177  Mass.  87,  68  N.  E.  176,  83  Am. 
St.  Rep.  262. 

As  the  plaintiff  has  failed  to  prove  any  act  of  negligence  on 
the  part  of  the  defendant,  his  exceptions  mnst  be  overruled.  So 
ordered. 


Reynolds  v.  Nabraoansett  Electblc  Lighting  Co. 

Rhode  Island  Supreme  Court  —  Oct.  28,  1904. 
26  R.  I.  457,  59  Atl.  393. 

1.  Tbanspobmeb  —  Res    Ipsa   Loquptub.  —  A    transformer,    being   wholly 

under  the  control  of  an  electric  light  company,  its  breaking  down  or 
fonctual  derangement  is  inferentially  evidence  of  negligence,  thus  casting 
upon  the  company  the  burden  of  rebutting  the  same. 

2.  Same  —  Death  fbom  Incaivdescent  Light  —  EvroENCE.  —  In  an  action 

to  recover  for  death  caused  by  shock  received  while  turning  on  an  incan- 
descent electric  light,  evidence  that  the  transformer  which  failed  was 
made  by  a  reputable  manufacturer  is  insufficient  to  rebut  the  presumption 
of  negligence,  where  it  is  not  shown :  How  long  it  was  in  service  ?  What 
was  its  condition  at  the  time  of  its  installation? 

3.  Wnn^o  OF  BriLoiNO.  —  It  is  not  necessary,  in  the  ordinary  wiring  of  » 

building  for  incandescent  electric  lighting,  and  in  the  arrangement  of 
lamps  therein  for  that  purpose,  to  anticipate  and  prepare  for  the  access 
of  dangerous  or  deadly  currents  upon  the  failure  of  apparatus  wholly 
imder  the  control  of  an  electric  lighting  company. 

4.  GuofVTSDJSQ  or  Secondary  Wires  —  Instructions.  —  A  requested  instruc- 

tion that  "  it  would  not  be  negligence  for  the  defendant  to  omit  the 
grounding  of  the  secondary  wires,  if  they  were  not  permitted  to  do  so," 
properly  refused  as  being  too  broad. 


^ITlHac  of  B»ildlmga  for  Eleotrie  IdsHta.  —  See  Eerzog  v.  Municipal 
EUcirie  Light  Co,,  ante,  and  note  thereunder. 
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5.  ImxBioK  WisiNo  —  InsTBccnoNS.  —  Ad  ioBtnietion  that  "  th«  defendant 
had  the  right  to  assume  that  the  interior  wiring  was  properly  dooB,  and 
that  the  lamps  in  the  altar  were  placed  and  arranged  in  a  manner  that 
would  insure  the  greatest  degree  of  safety,"  is  too  broad.  An  electric 
light  company  has  the  right  to  assume  that  the  interior  wiring  has  bam 
properly  dons. 


Petition  hj  defendant  for  new  triaL     Oranted  for  t 
of  damages. 

•  , Before  Stiness,  C.  J.,  and  Tillinohabt  and  Dubois,  JJ. 

'  JJavid  8,  Baker  and  Lewis  A.  Waterman,  for  plaintiff. 

Walter  B.  Vincent,  for  defendant. 
>« 

Opinion  by  Dubois,  J. : 

This  is  an  action  of  the  case,  brought  by  the  widow  and  next 
of  kin  of  Nathaniel  T.  Reynolds,  deoeaBed,  to  recover  damages 
for  his  death,  which  is  allied  to  have  been  caused  by  the  wron^ 
ful  act,  neglect,  and  default  of  the  defendant  The  deoeased  was 
killed  in  the  cellar  of  the  Masonic  building,  in  East  Greenwich, 
R.  I.,  while  attempting  to  turn  on  an  incandescent  electric  li^t» 
by  an  electric  current  furnished  by  the  defendant,  who  cansed 
it  to  enter  a  transformer,  outside  of  the  building  in  an  alternating 
current  of  about  2,000  volts,  for  the  purpose  of  being  there  trans- 
formed into  a  current  of  about  104  volts  before  entering  the 
building.  The  accident  occurred  through  a  burning  out,  break- 
ing down,  or  other  weakened  condition  of  the  transformer,  which 
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failed  was  made  by  a  reputable  manufacturer.  But  the  questions : 
Who  purchased  it,  and  when?  How  long  was  it  in  servioe,  and 
whaX  was  its  service  ?  What  was  its  condition  at  the  time  of  its 
installation  at  the  place  where  it  gave  out  ?  Was  it  worn  out,  or 
saddenly  disabled?  Was  it  ever  inspected  after  its  last  installa- 
tion? —  and  others  as  pertinent  remain  unanswered.  We  are  led 
to  the  conclusion  that  the  jury  were  right. 
As  to  the  alleged  errors  of  the  court : 

The  defendant  requested  the  court  to  charge :  "  The  def end- 
tnt  was  not  resjwnsible  for  any  accident  occurring  from  defects 
in  the  interior  wiring  or  arrangement  of  lamps,  if  that  work  was 
iK)t  done  by  defendant,  and  the  defendant  had  no  control  over 
it"  The  court  so  charged,  but  added :  "  Unless  the  de- 
fendant was  also  guilty  of  negligence  in  the  outside  wiring, 
or  in  its  connection  with  the  inside  wiring."  We  see  no 
€rror.  Interior  wiring  for  and  arrangement  of  incandescent 
lamps  sufficient  to  safely  carry  104  volts  of  electricity  cannot  be 
considered  defective  simply  because  they  could  not  control  nearly 
ttienty  times  that  force  or  amount  It  is  not  necessary,  in  the 
«riinary  wiring  of  a  building  for  incandescent  electric  lighting, 
nd  in  the  arrangement  of  lamps  therein  for  that  purpose,  to 
atieipate  and  prepare  for  the  access  of  dangerous  or  deadly  cur- 
Pttts  of  electricity  through  its  wires  subsequent  upon  the  failure 
(rf  apparatus  wholly  under  the  control  of  an  electric  lighting 
company.  The  installer  of  an  interior  electric  lighting  incandes- 
cent plant  is  not  an  insurer  against  accidents  caused  by  the  impo- 
ation  upon  it  of  burdens  beyond  its  control,  and  far  in  excess 
rf  its  normal  cai)acity.  There  was  no  evidence  tending  to  show 
that  the  accident  occurred  in  consequence  of  defects  in  the  interior 
wiring  or  arrangement  of  lamps,  and  so  the  request  could  well 
bre  been  refused ;  but,  as  given,  there  is  no  valid  objection  to  the 
nodification. 

T^  second   request  to  charge,   as  modified,   is   substantially 
fimilar  to  the  first,  and  for  the  same  reasons  we  find  no  error. 

The  fourth  request  to  charge,  refused  by  the  court,  was  as  fol- 
lows: "  It  would  not  be  negligence  for  the  defendant  to  omit 
Ae  gnmnding  of  its  secondary  wires,  if  the  desirability  of  such 
gnmnding,  as  a  means  of  safety,  was  in  dispute  among  electri- 
cititt."  It  was  not  error  upon  the  part  of  the  presiding  justice 
14 
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to  refuse  this  request.  The  court  bad  aufficiently  charged  the  jury 
upon  that  point. 

The  defendant's  fifth  request  to  charge  that  "  it  would  not  be 
negligence  for  the  defendent  to  omit  the  grounding  of  the  sec- 
ondary wires,  if  they  were  not  permitted  to  do  so,"  was  properly 
refused  by  the  court.    The  request  as  framed  was  too  broad. 

The  seventh  request  of  the  defendant  to  charge,  "  The  defend- 
ant was  not  responsible  for  the  action  of  lightning  up(m  the  trans- 
former, and  was  not  bound  to  employ  a  doubtful  or  disputed 
means  for  preventing  an  increased  voltage  upon  the  interim 
wires,"  was  properly  refused  by  the  court,  who  had  correctly  stated 
the  law  upon  this  point  in  his  charge  to  the  jury.  A  judge  may 
well  refuse  to  give  undue  emphasis  to  one  portion  of  bis  cbai^ 
over  another  in  the  form  of  requests  to  charge. 

The  defendant  also  requested  the  court  to  charge :  "  The  de- 
fendant had  the  right  to  assume  that  the  interior  wiring  wu 
properly  done,  and  that  the  lamps  in  the  cellar  were  placed  and 
arranged  in  a  manner  that  would  insure  the  greatest  dc^jee  ai 
safety."  This  request  was  rightly  refused.  The  rule  attempted 
to  be  laid  down  is  altogether  too  broad.  The  defendant  had  the 
right  to  assume  that  the  interior  wiring  was  properly  done,  anA 
that  the  lamps  in  the  building,  including  those  in  the  cellar,  wen 
properly  placed,  and  arranged  in  a  manner  that  would  with  reaaov 
able  safety  receive  and  use  an  electric  current  of  about  104  voltti 

The  seventh  objection  is  that  the  alleged  special  question  pio> 
pounded  to  the  jury  is  not  a  question  at  all,  and  the  answer  of  the 
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in  this.  Stftodard  life  and  annuity  tables,  showing  at  different 
^es  the  probable  duration  of  life  and  the  present  value  of  a  life 
■onnitj,  have  been  held  to  be  competent  evidoice,  Vicksburg, 
dc.  B.  Co.  V.  Putnam.  118  U.  S.  654,  7  Sup.  Ct.  1,  30  L.  Ed. 
257;  Savter,  Adm'r.  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  66  N.  Y.  60, 
23  Am.  Rep.  18 ;  Copson  v.  N.  Y.,  N.  H.  &  H.  B.  B.,  171  Mass. 
!33,  50  X.  R  613. 

The  defendant  also  claims  that  the  damages  awarded  are  ex- 
ctffiire.  The  amonnt  awarded  is  $18,600.  The  decedent's  age 
it  the  time  of  his  decease  was  fifty-one  years,  and  up  to  the  time 
of  His  death  be  was  in  perfect  health,  and  was  a  man  of  unusual 
irtivity.  His  expectation  of  life,  according  to  the  actuaries'  table, 
Tu  19.50  years,  and,  under  the  American  experience  table,  20.02 
jcais.  Thns  he  bad  every  expectation  of  reaching  the  scriptural 
limit  of  three  score  years  and  ten.  Can  we  say  that  the  jury 
oTerralned  such  a  lifet  We  must  assume  that  the  verdict  of  the 
puj  was  based  upon  the  evidence,  and  was  reached  by  a  proper 
qiplication  of  the  rule  governing  the  measure  of  damages  in  such 
cans.  The  mle  as  stated  in  the  case  of  McCabe,  Adm'x,  v.  Narror 
geitett  Electric  lAghting  Company  (recently  decided  by  this 
onrt),  59  AtL  112,  is  to  ascertain  first  the  gross  amount  of  the 
prospective  income  or  earnings  of  the  deceased,  then  to  deduct 
tSierefrom  what  be  would  have  to  lay  out,  as  a  producer,  to  render 
tie  service  or  to  acquire  the  money  that  he  might  be  expected  to 
produce,  computing  such  expenses  according  to  his  station  in  life, 
hs  means  and  personal  habits,  and  then  to  reduce  the  net  result 
»  obtained  to  its  present  value.  In  other  words,  to  find  his  net 
income  or  earnings  from  facts  in  evidence,  and  not  by  guesswork, 
in  order  to  apply  the  annuity  tables  thereto  and  ascertain  Its 
present  value.  There  was  no  evidence  offered  in  this  case  to  the 
jury  as  to  such  personal  expenses,  and  therefore  the  jury  were 
deprived  of  its  aid  in  reaching  a  verdict.  We  are  of  the  opinion 
that  the  parties  hereto  are  entitled  to  the  benefit  of  the  judgment 
of  a  jury  upon  the  amount  of  damages  sustained,  to  be  computed 
in  accordance  with  the  foregoing  rule. 

Case  remitted  to  the  Common  Pleas  Division  for  a  new  trial 
(oldy  npon  the  question  of  the  amount  of  the  plaintifPa  damages. 
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HoBOEEN  Land  &  Ihpbovbusnt  Co,  v.  Urited  Eubotbio  Co. 

OF  New  Jebset, 

Hew  iferaey  Supreme  Court  —  Nov.  7,  1904. 

71  N.  J.  L.  430,  58  Atl.  1088. 

Elbctbio  Light  CoifPAniEs  —  Duty  to  Inspect  Afpakatdb  Ihstaixcd  n 
Oteebs  befobk  TuBttno  on  Cubbknt.  —  An  electric  companj,  befon 
HDding  ita  current  for  lighting  purposes  through  the  apparatus  inatalltd 
in  a  building  by  other  partieB,  is  bound  on  its  own  responsibility  ta  tntJw 
reasonable  inspection  of  the  apparatus  to  see  whether  it  is  fit  for  use 
(Syllabus  by  the  Court.) 

Rule  to  ahow  cause  on  verdict  for  plaintiff.     Rule  discharged. 

Before  tbe  Chief  Justice  and  HBirDBicEsoiT,  Ptrmr,  and 
Dixon,  JJ, 

Edward  A.  Day,  for  plaintiff. 

Bedle,  Edwards  <£  Thompson,  for  defendant 

Opinion  by  Drxon,  J. : 

In  May,  1900,  Verdon  applied  to  tbe  North  HucIboq  Ta^% 
Heat  &  Power  Company  to  install  an  electric  meter  in  the  saloon 
of  whicb  be  waa  tenant  on  the  comer  of  Fourteenth  and  Hndson 
streets,  in  Hoboken,  for  tbe  purpose  of  furnishing  him  with  light 
Tbe  company  contracted  with  an  independent  and  competent  elec- 
trician to  install  the  meter,  and  be  did  so  on  June  9,  1900.  The 
company  began  at  once  to  supply  tbe  electric  current,  and  on 
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negligence  against  the  electric  company  for  transmitting  its  current 
through  the  defective  apparatus. 

At  the  trial  in  the  Hudson  Circuit  the  presiding  justice  in- 
structed the  jury  that  three  propositions  must  be  established  in 
order  to  warrant  a  recovery  by  the  plaintiff:  First,  that  the 
dectrician  failed  to  make  a  proper  connection  between  the  feed 
wire  and  the  binding  post ;  second,  that  the  fire  resulted  from  the 
improper  connection;  and,  third,  that  between  the  time  when  the 
meter  was  installed  and  the  time  of  the  fire  the  company  should 
have  discovered  and  remedied  the  defect.  Under  these  instruc- 
ticms  a  verdict  for  the  plaintiff  was  rendered,  the  propriety  of 
which  is  now  in  question. 

Respecting  the  first  two  propositions  submitted  to  the  jury 
there  can  be  no  dispute.  Evidently  they  were  essential  to  the 
plaintiff's  claim,  and  there  was  testimony  supporting  the  finding 
of  the  jury  regarding  them.  But  the  third  proposition  is,  on  the 
evidence,  open  to  debate.  There  was  at  the  trial  no  evidence  tend- 
mg  to  show  that  during  the  forty  days  which  elapsed  between 
the  installation  of  the  meter  and  the  fire  anything  occurred  to 
suggest  a  defect  in  the  apparatus,  or  that  in  so  short  an  interval 
the  apparatus,  if  properly  installed,  was  likely  to  become  de- 
fective, or  that  there  was  any  usage  of  electric  light  companies  to 
inspect  the  work  of  independent  electricians  before  transmitting 
their  current  through  it.  Under  these  circumstances  negligence 
on  the  part  of  the  company  could  be  predicated  only  on  the  gen- 
eral hypothesis  that  the  company  was  not  justified  in  assuming 
thit  the  independent  contractor  had  properly  done  his  work,  but 
WIS  charged  with  a  direct  responsibility  regarding  the  exercise  of 
iae  care  and  skill  in  the  preparation  of  the  apparatus  for  use. 
The  question  before  us  is,  therefore,  was  it  lawful  to  permit  the 
jury  to  base  a  verdict  on  that  hypothesis?  An  electric  current 
sufficiently  powerful  to  furnish  light  is  so  dangerous  to  persons 
md  property  that,  if  introduced  into  a  building,  and  not  controlled, 
it  would  ordinarily  be  deemed  in  law  a  nuisance.  As  such  it 
would  render  the  party  introducing  it  responsible  for  all  damage 
done  by  it,  without  regard  to  the  degree  of  care  and  skill  exer- 
Qsed,  and  even  though  the  fault  of  an  independent  contractor 
hid  permitted  the  defect  throujrh  which  the  damage  resulted.  Cuff 
t,  N^u^rlr  ^jr,K^.^.  Co.,  35  N.  J.  Law,  17,  10  Am.  Rep. 
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205;  Id.,  35  N.  J.  Law,  674.  But  in  the  case  of  a  corporation 
organized  under  our  statutes  (P.  L.  1896,  pp.  277,  322)  to  supply 
electricity  for  light,  heat,  and  power  this  responsibility  must  be 
modified,  for  the  production  of  the  current  is  thus  legalized,  and 
hence  cannot  be  regarded  as  per  se  a  nuisance.  Beseman  v.  Pennr 
sylvania  B.  B.  Co.,  50  N.  J.  Law,  235, 13  Atl.  164;  /d.,  52  N.  J. 
Law,  221,  20  Atl.  169.  This  modification,  however,  should  go 
no  further  than  is  necessary  to  bring  the  rule  of  responsibility 
into  harmony  with  the  legislation.  Salmon  v.  Delaware,  L.  &  W. 
B.  B.  Co.,  38  N.  J.  Law,  5,  20  Am.  Rep.  356.  There  is  nothing 
in  the  statutes  which  need  relieve  these  companies  from  responsi* 
bility  for  the  exercise  of  due  care  and  skill  in  the  introduction 
of  their  current,  and  since,  outside  of  the  statutes,  that  respon- 
sibility would  rest  directly  upon  the  party  using  such  an  agency, 
notwithstanding  the  intervention  of  an  independent  contractor, 
there  appears  no  reason  why  it  should  not  still  be  considered  an 
inevitable  obligation.  It  is  a  general  doctrine  of  the  law  that, 
where  there  is  a  direct  personal  obligation  imposed  upon  a  party, 
that  obligation  cannot  be  evaded  by  employing  some  one  else  to  ful- 
fill it.  Actual  fulfillment  is  necessary.  Hole  v.  8.  8.  Bailway 
Co.,  6  H.  &  N.  488 ;  Marvin  8afe  Co.  v.  Ward,  46  N.  J.  Law, 
19,  25 ;  Khron  v.  Brock,  144  Mass.  516,  11  N.  E.  748 ;  Steamship 
Company  v.  Ingebregsten,  67  N.  J.  Law,  400,  31  Atl.  619.  These 
considerations  lead  to  the  conclusion  that  the  electric  company 
was  bound  to  exercise  due  care  and  skill  either  in  installing  the 
apparatus  by  its  own  agents  or  in  examining  to  see  that  it  had 
been  properly  installed  by  others.  The  New  York  Court  of  Ap- 
peals enforced  this  doctrine  in  Schmeer  v.  Gas  Light  Co.,  147 
N.  Y.  529,  42  N.  E.  202,  30  L.  R.  A.  G53,  where  it  was  held  that 
the  defendant  was  required,  before  it  permitted  gas  to  be  turned 
into  pipes  newly  installed  by  other  parties,  to  exercise  reasonable 
care  and  skill  in  inspecting  the  pipes  so  as  to  ascertain  whether 
they  were  in  proper  condition  for  use.  The  application  of  that 
doctrine  to  the  case  in  hand  sustains  the  verdict,  for  the  evidence 
warranted  the  jury  in  finding  that  reasonable  inspection  of  the  - 
apparatus,  as  it  was  left  by  the  electrician,  would  have  discovered  ' 
the  loose  wire  in  the  binding  post,  and  reasonable  care  and  skill 
would  have  remedied  the  defect  at  once. 
The  rule  for  a  new  trial  should  \>e  d\ae\v«LTgb^ 
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CoTBAL  Electric  Co.  v.  Street  Lighting  District  No.  1 

OF  WOODBRIDGE  Tp. 

Hew  Jeney  Supreme  Court  —  "Nov.  7,  IBOJ^. 

71  N.  J.  L.  403,  58  AtL  1080. 

OHrrBACT  FOB  Street  Liohtino  —  Action  fob  Coicpensation.  —  An  elec- 
tric lighting  company  furnished  electric  current  for  street  lighting  under 
t  written  contract.  The  defense  was  that  the  lights  were  not  of  the 
power  required  by  the  contract.  It  appeared  that,  after  the  tests  upon 
which  the  defense  relied  were  made,  the  defendant  paid  for  the  lighta 
furnished  up  to  the  ensuing  first  of  January  at  the  full  contract  rate. 
It  did  not  appear  that  any  objection  as  to  the  character  of  the  lights  fur- 
nished thereafter  was  made  by  the  defendant;  and  there  was  no  proof  of 
tabsequent  tests  during  the  existence  of  the  contract.  Two  of  the  three 
lifting  commissioners  testified  that  the  contract  was  satisfactorily  per- 
fonned. 

Held,  that  it  was  error  to  refuse  to  charge  that  the  plaintiff  could  re- 
eorer  under  the  common  counts  in  assumpsit. 
(Syllabus  by  the  Court.) 

Rnle  to  show  cause  on  verdict  for  defendant.     Rule  made 

obsoluie. 

Before  Gummere,  C.  J.,  and  Garrison  and  Swayze,  JJ. 
Neilson  Abeel,  for  plaintiff. 
Malcolm  MacLear,  for  defendant. 

Opinion  by  Swayze,  J. : 

This  action  was  brought  to  recover  compensation  for  lighting 
the  streets  of  Woodbridge.  The  declaration  contained  a  count 
opon  a  contract  in  writing,  a  copy  of  which  was  annexed  to  and 
made  part  of  the  declaration,  and  also  the  common  counts  in 
indebitatus  assumpsit.  By  the  written  contract  the  plaintiff 
agreed  to  erect,  maintain,  and  operate  for  the  term  ending  with 
the  first  Tuesday  in  June,  1903,  156  or  more  incandescent  street 
lamps,  of  25  candle  power  each ;  and  the  defendant,  in  considera- 
tion of  the  fulfillment  by  the  party  of  the  first  part  of  the  cove- 
nants, terms,  and  conditions  of  the  contract,  agreed  to  pay  $16 
per  lamp  per  year.  There  was  a  provision  that  the  plaintiff 
should  use  due  care  and  diligence  to  cause  each  lamp  to  be  lighted, 
and  kept  continuously  lighted,  and,  in  case  any  lamp  should  fail 
to  bum,  the  plaintiff  should  forfeit  ten  cents  per  lamp  per  night, 
and  a  further  provision  for  a  pro  rata  reduction  for  each  useless  or 
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suspended  lamp  during  the  suspension  of  lighting  caused  by  un- 
avoidable accident  or  breakage  of  machinery.  The  proofs  show 
that  the  lighting  had  been  paid  for  to  January  1,  1903,  and  the 
suit  was  for  the  price  for  lighting  from  January  1,  1903,  to  May 
31,  1903.  The  defense  was  a  failure  to  supply  lights  of  25 
candle  power.  There  was  no  denial  that  lights  were  furnished 
in  accordance  with  the  contract  in  other  respects.  The  proof  was 
that  tests  made  on  November  7,  November  14,  and  November  24^ 
and  December  20,  1902,  in  different  parts  of  the  town,  showed 
that  the  voltage  was  less  than  220  volts;  that  some  30  lamps 
which  were  examined  were  found  to  be  marked  24  candle  power 
at  220  volts ;  that  8  lamps  were  tested  and  found  to  give  less  than 
25  candle  power  at  the  actual  voltage  as  ascertained  by  the  tests. 
It  does  not  seem  to  have  been  disputed  that  the  lamps  would  have 
given  a  light  of  25  candle  power  with  suflScient  voltage.  The 
real  ground  of  the  defendant's  complaint  was  that  the  voltage  was 
insufficient.  The  tests  were  made  by  an  expert  employed  by  one 
of  the  three  lighting  commissioners,  and  reports  of  the  result  were 
made  to  him.  He  seems  not  to  have  called  the  attention  of  his 
fellow  commissioners  to  the  alleged  defects,  and  both  of  them 
testified  that  the  contract  was  carried  out  by  the  plaintiff  to  their  * 
satisfaction.  The  case  was  tried  as  if  the  sole  issue  were  whether 
the  plaintiff  had  fully  performed  its  contract,  and  the  court  sub- 
mitted that  question  to  the  jury.  The  court  charged :  "  If  you 
conclude  that  this  company  has  not  performed  its  contract  —  has 
not  furnished  light  of  the  power  which  it  agreed  to,  but  has  fur- 
nished light  much  less  in  power  —  although  you  may  think  it 
harsh,  it  cannot  recover  anything."  No  exception  was  taken  to 
the  charge,  but  at  its  close  the  court  was  asked  to  charge  that  the 
plaintiff  was  entitled  to  recover  under  the  common  counts,  and 
this  request  was  denied.  There  was  a  verdict  for  the  defendant, 
and  this  rule  was  allowed. 

The  question  we  have  now  to  determine  is  not  whether  the 
proper  construction  of  the  contract  required  the  plaintiff  to  fur- 
nish merely  lamps  of  25  candle  power,  or  to  furnish  a  current  of 
sufficient  voltage  to  produce  a  light  equivalent  to  25  candles;  nor 
is  it  whether  the  plaintiff's  agreement  in  this  respect  is  a  con- 
dition, the  exact  and  literal  performance  of  which  is  necessary 
to  justify  any  recovery  whatever.     We  have  merely  to  decide 
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f      whether  the  light  was  furnished  during  the  first  five  months  of 
1903  under  such  circumstances  that  the  law  will  imply  a  contract 
to  pay  what  it  was  reasonably  worth.     If  so,  the  plaintiff  was 
injured  by  the  refusal  to  permit  a  recovery  under  the  common 
counts.     We  think  the  evidence  on  the  part  of  the  defendants 
indicated  either  a  departure  from  the  terms  of  the  contract,  or  an 
acceptance  by  the  lighting  commissioners,  on  behalf  of  the  district, 
of  Buch  performance  as  the  plaintiff  was  then  giving.     We  base 
this  conclusion  upon  the  fact  that  the  tests  were  made  in  Novem- 
ber and  December,  1902,  the  results  known  to  at  least  one  of  the 
commissioners,  and  the  contract  price  thereafter  paid  to  January 
1,  1903.     The  necessary  inference  is  either  that  the  commis- 
sioners accepted  the  performance  as  a  complete  performance,  or 
assented  to  an  incomplete  performance,  and  valued  it  at  the  con- 
tract price.    After  January  1, 1903,  no  further  tests  seem  to  have 
been  made,  and  no  complaints  made  to  the  company  of  the  char- 
acter of  the  service.     The  commissioner  who  had  had  the  tests 
made  in  November  and  December  was  not  produced  as  a  witness. 
The  company,  having  received  pay  at  the  contract  rate  for  the 
service  rendered  in  November  and  December,  had  the  right  to 
assume  that  they  would  be  paid  for  the  same  service  during  the 
ensuing  months.     From  the  fact  that  no  objection  or  complaint 
was  made  to  them  by  the  lighting  commissioners,  and  that  two 
of  the  three  now  express  their  satisfaction  with  the  service  ren- 
dered, we  think  it  would,  to  say  the  least,  be  a  permissiblt  inference 
for  a  jury  that  the  services  were  accepted  by  the  defendants, 
whether  they  were  in  compliance  with  the  contract  or  not.     If  so, 
the  law  implies  a  contract  to  pay  their  reasonable  value.     Bozarth 
0.  Dudley,  44  N.  J.  Law,  304,  43  Am.  Rep.  373;  Feeney  v. 
Bardsley,  66  N.  J.  Law,  239,  49  Atl.  443.     The  lighting  com- 
missioners were  empowered  by  statute  (G«n.  St.,  p.   3669,  pi. 
452)  to  make  contracts  for  the  district  for  maintenance  of  street 
lights,  and  the  district  can  be  held  on  the  implied  assumpsit. 
Wentink  v.  Freeholders  of  Passaic,  63  N.  J.  Law,  65,  48  Atl.  609. 
We  express  no  opinion  upon  the  question  whether  the  tests  made 
in  November  and  December,  1902,  by  the  expert  would  be  suffi- 
cient to  show  a  failure  of  complete  and  exact  performance  in  the 
1903. 
The  rule  should  be  made  absolute. 
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Naglb  v.  Hake. 

Wiioonain  Supreme  Court  —  Nov,  15,  1904, 
123  Wis.  266,  101  N.  W.  409. 

1.  I5JUBT  TO  Infant  —  Telephone  Wire  Acboss  Eleotbio  Light  Wnc  — 
Negligence  of  House  Moveb.  —  In  an  action  to  recover  for  personal  in- 
juries suffered  by  an  infant  by  accidentally  coming  in  contact  with  a 
telephone  wire,  charged  with  a  heavy  current  of  electricity  from  an  elae- 
tric  light  wire,  the  telephone  wire  having  been  hung  on  the  side  of  a 
house  near  the  ground  by  a  house  mover,  held  to  be  sufficient  proof  of 
actionable  negligence  and  of  proximate  cause  to  take  the  case  to  the 
jury. 

B.  Same  —  Evidence  of  Custom.  —  Evidence  that  the  telephone  and  eleetrio 
light  companies  each  had  a  man  at  the  building  as  the  defendant  waa 
moving  it,  who  took  care  of  the  wires,  and  that  this  was  the  general 
custom,  was  incompetent  where  the  witness  had  not  shown  that  he  knew 
anything  about  a  general  custom.  Evidence  to  show  the  individual  cua- 
tom  of  the  defendant  was  also  incompetent. 

3.  Same  —  Evidence.  —  The  striking  out  of  evidence  as  to  whether  the  tele- 

phone wire  was  fastened  to  the  insulator  in  the  usual  way  was  not  preju- 
dicial, for  there  was  a  presumption,  in  the  absence  of  any  evidence,  that 
it  was  fastened  in  the  usual  way. 

Evidence  of  both  father  and  mother  of  the  infant  plaintiff  that  no  one 
told  them  the  wire  was  dangerous,  and  that  they  did  not  know  that  it 
might  become  dangerous  is  competent. 

Evidence  by  an  electric  engineer  as  to  the  voltage  carried  by  the  wires, 
as  to  the  effect  of  contact  between  the  wires,  as  to  insulation,  etc.,  was 
competent. 

4.  Same  —  Cboss-Examination.  —  Where  plaintiffs'  witness  had  testified 

that  the  electric  light  company  maintained  a  wire  at  a  certain  place  cov- 
ered with  weather  proof  insulation,  it  was  not  proper  to  ask  him  on  cross- 
examination  whether  additional  insulation  would  not  be  safer,  whether 
there  would  not  be  less  danger  in  case  of  contact  with  another  wire,  anJ 
whether  it  was  not  customary  to  place  guard  wires  over  such  wires  to 
prevent  contact. 
6.  Care  in  Handling  Wires  —  Instructions.  —  An  instruction  that  "The 
defendant  *  *  *  is  presumed  to  have  known  that  it  was  an  electric 
wire,  and  to  have  known  and  realized  the  dangerous  properties  of  elec- 
tricity, and  that  a  higher  degree  of  care  was  necessary  when  a  thing  on 
account  of  which  an  injury  may  be  caused  was  a  highly  dangerous  one, 
and  that  dead  electric  wires  may  be  enlivened  by  coming  in  contact  with 
a  charged  wire,"  was  proper. 

Appeal  bv  defendant  from  a  judgment  in  favor  of  plaintiff. 
Affirmed, 

Statement  of  facts  bv  Winslow,  J. : 

This  is  an  action  to  recover  damages  for  personal  injuries  suffered  by  the 
infant  plaintiff  by   accidentally  coming   in   contact  with   a  telephone  wire 
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duLTged  with  a  heavy  current  of  electricity.     There  is  very  little  dispute  as 
to  the  facts.     It  appeared  by  the  evidence  that  the  appellant,  Hake,  was  a 
bouM  mover  by  occupation,  in  Milwaukee;  that  about  June  20,  1901,  he  was 
moving  a  building  along  Walker  street,  which  is  a  street  running  east  and 
veft  on  the  south  side  of  said  city;   that  an  unused  telephone  wire   was 
ftretehed  across  Walker  street,  belonging  to  the  Julius  Andrae  &  Sons  Com- 
ptny,  a  manufacturing  corporation,  which  wire  came  from  the  north  and 
crooed  National  avenue,  another  east  and  west  street,  one  block  north  of 
Walker  street;  that  on  the  north  side  of  National  avenue  this  wire  was  fas- 
tened to  a  shop  building,  and  on  the  south  side  to  a  bracket  upon  a  pole,  and 
then  proceeded  along  Barclay  street  south  to  Walker  street;  that  as  this  wire 
crotaed  National  avenue  it  hung  a  few  inches  above  an  electric  light  wire 
iMSTiIy  charged  with  electricity,  belonging  to  the  Milwaukee  Electric  Rail- 
vay  t  Light  Company,  protected  only  with  a  coating  of  weather  insulation; 
that  the  plaintiff  was  a  boy  eight  years  of  age,  and  lived  with  his  parents  on 
the  west  side  of  Barclay  street,  between  National  avenue  and  Walker  street, 
and  near  the  latter  street;  that  when  Hake  reached  this  wire  with  his  build- 
iig  he  cut  it,  and  rolled  up  the  end  for  some  distance  in  a  coil  on  his  arm, 
and  hung  the  coil  on  a  nail  on  the  south  side  of  the  Nagle  house,  about  three 
and  one-half  to  four  feet  from  the  ground,  and  close  to  a  walk  used  by  the 
family;  that  this  coil  remained  so  hung  up  till  about  June  28,  when  the 
plaintiff  accidentally  touched  it  as  he  was  standing  near  the  house,  and  was 
▼erj  aeverely  burned,  and  received  injuries  from  which  he  suffered  for  a  long 
time.    It  further  appeared  from  the  evidence  that  the  wire  had  sagged  down 
vhere  it  crossed  National  avenue  until  it  rested  on  the  electric  light  wire,  and 
that  the  insulation  of  the  latter  wire  had  worn  off,  so  that  the  telephone  wire 
neeived  the  charge  of  electricity  conveyed  by  the  electric  light  wire.     The 
Jnlioa  Andrae  k  Sons  Company  was  also  made  defendant  originally,  but  on 
the  trial  the  action  was  dismissed  as  to  it. 

The  jury  returned  the  following  special  verdict:     "(1)  Was  Arthur  Nagle, 

tht  plaintiff,  injured  on  June  28,  1901,  by  receiving  an  electric  shock  from  a 

telephone  wire  left  by  the  defendant,  Hake,  hanging  by  the  side  of  the  house 

in  which  he  lived,  on  Barclay  street,  in  the  city  of  Milwaukee?    A,  (by  the 

Gonrt.    by   consent  of  counsel).    Yes.      (2)    Was   the   plaintiff's   injury   the 

natural  and  probable  result  of  a  want  of  ordinary  care  on  the  part  of  the 

defendant,  William  Hake,  in  breaking,  coiling  up,  and  hanging  said  wire  by 

the  side  of  the  plaintifTs  house  on  or  about  June  21,  1901?    A.  Yes.      (3) 

Ought  William  Hake,  as  a  man  of  ordinary  intelligence  and  prudence,  in  the 

performance  of  said  act,  to  have  foreseen,  in  the  light  of  the  attending  circum- 

ftanees,  that  he  had  done  something  which  would  be  likely  to  cause  a  per- 

■ooal  injury  of  some  kind  to  a  person  near  the  age  of  the  plaintiff?    A.  Yes. 

(4)  Ought  the  defendant,  Hake,  in  the  exercise  of  ordinary  care  and  pru- 
dence, to  have  foreseen,  in  the  light  of  the  attending  circumstances,  that  in 
cutting,  breaking,  coiling  up,  and  leaving  the  telephone  wire  as  he  did  at  th«3 
time  and  place  and  under  the  attending  circumstances,  a  personal  injury 
might  probably  and  naturally  be  caused  thereby  to  some  person?     A.  Yes. 

(5)  Did  want  of  ordinary  care  on  the  part  of  the  plaintifTs  father  contribute 
to  produce  the  injury  he  received?  i4.  No.  (6)  Did  want  of  ordinary  care 
cm  the  part  of  plaintifl^s  mother  contribute  to  produce  the  injury  he  received  ? 
A.  No.  (7)  What  sum  of  money  will  compensate  the  plaintiff  for  his  injury? 
A.  Twelve  bundrad  and  fifty  dollars;  five  hundred  dollars  to  he  deducted," 
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On  this  verdict  the  court  rendered  judgment  for  the  pUuntiffi  and  the  de- 
fendant  appeals. 

Hayt,  Doe,  Umbreit  &  01  well,  for  appellant. 
McElroy  &  Eschweiler,  for  respondent. 

Opinion  by  Winslow,  J. : 

The  assignments  of  error  are  very  numerous,  and  we  shall  not 
treat  each  one  separately,  but  shall  endeavor  to  classify  them,  and 
treat  each  class  sufficiently  in  detail  to  indicate  the  conclusions 
reached  on  all  of  the  assignments  separately. 

The  alleged  errors  in  refusing  to  grant  a  nonsuit,  and  in  re- 
fusing to  direct  judgment  for  the  defendant  notwithstanding  the 
verdict,  may  all  be  considered  and  disposed  of  together. 

It  is  said  that  there  is  no  proof  of  actionable  negligence,  nor 
of  proximate  cause  sufficient  to  take  the  case  to  the  jury.  With 
this  we  cannot  agree.  In  the  present  day  it  is  a  well-known  fact 
that  our  streets  are  full  of  electric  light  wires  crossing  and  re- 
crossing  each  other  in  every  direction,  and  that  some  of  these 
wires,  especially  those  transmitting  light  or  heat  or  power,  are 
charged  with  deadly  currents;  and  it  is  also  well  known  that 
when  such  a  wire  is  naked,  either  from  having  lost  its  insulation 
or  because  necessarily  in  that  condition,  like  a  trolley  wire,  and 
comes  in  contact  with  another  naked  wire,  the  second  wire  also 
becomes  charged  with  the  current.  It  requires  no  college  educa- 
tion to  know  these  general  facts.  Any  man  actively  participating 
in  the  affairs  of  the  world,  especially  in  a  business  which  every 
day  necessitates  the  removal  and  cutting  of  such  wires,  as  did 
the  defendant's  business,  must  be  presumed  to  know  something 
of  the  dangers  which  lurk  ever  near  the  handling  of  such  wires. 
From  the  very  fact  of  these  known  dangers  he  must  necessarily 
be  charged  with  a  higher  degree  of  caution  and  diligence  than 
one  who  is  dealing  with  sticks  and  stones  which  can  convey  no 
such  concealed  death  stroke.  As  has  been  said,  the  defendant 
was  a  house  mover.  His  business  required  the  examination  and 
cutting  or  other  disposal  of  electric  wires  almost  daily.  He 
necessarily  must  have  known  something  of  the  dangers  lurking 
about  them,  and  the  possibility  of  contact  with  a  highly  charged 
wire.  We  think  it  was  certainly  for  the  jury  to  say  whether,  in 
hanging  this  wire  on  the  side  of  t\ie  'Sa^e\io\vs»^,  rnXJox^t^^jdi  of 
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a  child,  and  leaving  it  there,  he  was  guilty  of  a  negligent  act,  and 
an  act  from  which  an  injury  to  another  was  to  be  anticipated  as  a 
natural  and  probable  result 

As  stated  in  the  statement  of  facts,  the  Julius  Andrae  &  Sons 
Company  was  originally  joined  as  defendant  in  this  action  on  the 
ground  that  they  were  negligent  in  leaving  the  unused  wire  with 
no  one  to  care  for  it  in  the  public  streets.     It  appears  that  after 
the  trial  had  proceeded  for  a  day  or  two  the  plaintiff  discon- 
tinued the  action  as  to  the  Andrae  &  Sons  Company,  and  the  de- 
fendant, Hake,  put  the  counsel  for  the  Andrae  Company  on  the 
stand,  and  examined  him  as  to  the  circumstances  and  reasons  of 
the  discontinuance.     From  this  examination  it  appeared  that  the 
Andrae  &  Sons  Company  paid  the  father  of  the  infant  plaintiff 
$500,  and  received  a  release  from  the  father  for  the  damages 
claimed  by  him  against  the  Andrae  &  Sons  Company.     It  further 
appeared  that  no  release  was  given  by  any  one  on  behalf  of  the 
plaintiff  for  damages  suffered  by  him,  nor  was  any  money  paid 
or  agreement  made  by  or  on  behalf  of  the  plaintiff  for  such  a 
release,  but  the  understanding  was  that  this  action  should  be  dis- 
missed, as  was  in  fact  done.     It  further  appeared  that  the  dis- 
missal was  without  prejudice,  and  that  there  was  nothing  to  pre- 
vent another  action  being  begun  by  the  plaintiff  against  the  Julius 
Andrae  &  Sons  Company.     The  defendant,  Hake,  was  allowed  to 
amend  his  answer  by  pleading  this  alleged  settlement  as  a  dis- 
charge of  all  claims  against  him,  and  claimed  that  a  verdict  should 
be  directed  on  this  ground.     The  court,  however,  held  that  the 
evidence  did  not  show  a  settlement  of  the  plaintiff's  claim  against 
Hake,  and  instructed  the  jury  that,  if  they  found  for  the  plaintiff, 
they  should  deduct  the  amount  paid  by  the  Andrae  Company 
from  the  amount  of  the  damages  found,  and  this  was  in  fact  the 
course  pursued  by  the  jury. 

We  have  been  unable  to  see  any  error  in  this ;  at  least  any  error 
prejudicial  to  the  appellant.  It  was  competent  for  the  father  to 
settle  his  own  individual  claim  for  damages  on  account  of  his 
son's  disablement,  and  the  fact  that  he  does  so  does  not  affect  the 
son's  separate  claim.  The  evidence  did  not  show  that  any 
money  was  paid  to  the  plaintiff,  or  to  any  one  on  his  behalf,  on 
account  of  his  injury,  or  that  any  agreement  of  release,  oral  or 
written,  was  made  by  the  plaintiff,  or  by  any  one  on  his  behalf. 


222  American  Electbical  Cases.  [vol.  9 

The  understanding  that  the  present  action  was  to  be  discontinued 
constituted  no  release.  It  might  have  been  commenced  again  at 
once,  so  far  as  appears  by  the  evidence.  We  do  not  even  reach 
the  question  of  the  effect  of  the  release  of  one  of  two  joint  tort- 
feasors because  there  has  been  no  attempt  made  by  any  one  to 
release  the  plaintiff's  cause  of  action  against  either  defendant. 

Upon  the  direct  examination  of  the  appellant  as  a  witness  in. 
his  own  behalf  he  stated  that  the  telephone  and  electric  light 
companies  each  had  a  man  at  the  building  as  he  was  moving  it^ 
who.  took  care  of  the  wires  in  the  street  in  the  way  of  the  building, 
and  either  raised  them  or  cut  them  and  put  them  back  again  after* 
wards.  He  was  then  asked  whether  that  was  the  usual  custom  ia 
moving  houses,  and  also  whether,  in  moving  houses,  he  ever  looked 
after  such  wires  himself;  and  objections  were  sustained  to  both 
questions.  It  has  not  been  easy  for  us  to  see  how  the  evidence 
would  have  been  material  in  any  event,  but  there  are  very  satis- 
factory answers  to  the  appellant's  contention  of  error  on  these 
rulings.  As  to  the  first  question,  the  witness  had  not  shown  that 
he  knew  anything  about  a  general  trade  custom,  and  he  must 
show  that  before  he  can  be  heard  to  testify ;  and  as  to  the  second 
question,  it  was  only  directed  to  the  individual  custom  of  the  ap- 
pellant himself,  and  this  was  very  clearly  incompetent. 

A  witness  named  Zarbock,  a  lineman  employed  by  the  Wiscon- 
sin Telephone  Company,  was  called  as  a  witness,  and  testified  to 
examining  the  wire  and  its  fastenings  after  the  accident,  and  on 
cross-examination  was  asked  whether  it  was  fastened  to  the  insu- 
lator on  the  south  side  of  National  avenue  in  the  usual  way,  and 
an  affirmative  answer  was  stricken  out.  We  have  been  unable  to 
see  what  substantial  bearing  this  answer  would  have  in  the  case, 
or  how  the  striking  of  it  out  was  in  any  way  prejudicial.  The 
presumption  would  be,  in  the  absence  of  any  evidence,  that  it  was 
fastened  in  the  usual  way,  and  this  is  as  far  as  the  answer  went. 
The  appellant  testified  that  Mrs.  Nagle  was  present  when  he  hung 
the  wire  on  the  house,  and  was  then  asked  whether  she  made 
objection  at  that  time,  and  the  question  was  ruled  out  on  an  ob- 
jection. It  had  before  appeared  that  both  the  father  and  mother 
knew  that  the  wire  was  hanging  there  before  the  injury,  the 
mother  having  testified  that  she  saw  Hake  roll  it  up,  and  a  few 
minutes  later  saw  it  hanging  on  the  house.     The  fact  of  their 
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howledge  of  the  whole  situation  is  all  that  is  really  material  on 
the  question  of  their  negligence,  and  this  fact  fully  appeared.     It 
would  not  have  been  made  any  stronger  by  showing  that  no  objec- 
tion was  made.     Both  father  and  mother  were  allowed  to  testify, 
against  objection,  that  no  one  told  them  the  wire  was  dangerous, 
and  that  they  did  not  know  that  it  might  become  dangerous.     We 
see  no  error  in  this  ruling.     If  the  negligence  of  the  parents  is 
to  be  imputed  to  the  child  (a  question  which  is  not  decided),  it 
was  proper  to  ascertain  what  their  knowledge  was  upon  the  sub- 
ject of  the  danger  lurking  in  this  wire;  not  that  their  statement 
of  ignorance  is  conclusive,  but  simply  that  it  is  proper  to  be 
shown  in  considering  the  question  of  negligence.     They  may  have 
been  negligently  ignorant,  but  this  was  properly  a  question  for  the 
jury  in  view  of  all  the  facts. 

An  electrical  engineer  employed  by  the  Electric  Railway  & 
Light  Company  was  allowed,  against  objection,  to  answer  a  num- 
ber of  questions  as  to  the  voltage  carried  by  the  electric  light  and 
trolley  wires  in  Milwaukee,  as  to  the  effect  of  contact  between 
wires,  as  to  the  insulation  of  wires  and  the  absence  of  guard  wires, 
and  other  facts  tending  to  show  the  condition  of  the  various  wires 
in  the  vicinity  at  the  time  of  the  accident.  We  are  not  able  to 
understand  how  it  can  be  reasonably  claimed  that  there  was  error 
in  these  rulings.  The  facts  thus  shown  throw  light  on  the  gen- 
eral situation  and  the  dangers  which  were  present.  Whether  the 
defendant  should  be  charged  with  knowledge  of  such  dangers,  or 
with  negligence  in  not  knowing  of  them,  was  a  question  for  the 

jury- 
One  of  the  plaintiff's  witnesses  who  had  been  called  to  testify 

that  the  Electric  Railway  &  Light  Company  maintained  a  wire  on 
the  north  side  of  National  avenue  covered  with  what  is  called 
"  weather  proof "  insulation  was  asked  on  cross-examination 
whether  additional  insulation  would  not  be  safer,  whether  there 
would  not  be  less  danger  in  case  of  contact  with  another  wire,  and 
whether  it  was  not  customary  to  place  guard  wires  over  such  wires 
to  prevent  contact.  Objections  to  these  questions  on  the  ground 
that  they  were  not  proper  cross-examination  were  sustained,  and, 
it  seems  to  us,  properly.  They  did  not  legitimately  bear  on  any- 
thing upon  which  the  witness  had  been  examined  in  chief. 

We  shall  spend  no  further  time  upon  rulings  on  evidence. 
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While  there  are  some  other  rulings  which  are  complained  of,  there 
are  none  of  them  of  sufficient  importance  to  justify  detailed 
treatment. 

The  defendant  asked  that  the  following  instruction  be  given  to 
the  jury,  and  assigns  error  on  the  refusal  to  give  it : 

"I  further  instruct  you  that  if  you  are  satisfied  by  the  evidence  in  thiB 
case  that  the  acts  of  the  defendant  Julius  Andrae  k  Sons  Company  in  leaving 
the  telephone  wire  in  question  suspended  in  the  manner  they  did  was  the 
proximate  cause  under  the  definition  and  instructions  already  given  you  on 
this  subject  of  the  accident  to  the  plaintiff,  it  is  then  your  duty  to  answer 
the  question  as  to  whether  the  acts  of  the  defendant  Hake  were  the  proximate 
cause  in  the  negative." 

Another  instruction  of  like  tenor,  except  that  it  referred  to  the 
acts  of  the  Milwaukee  Electric  Kailway  &  Light  Company,  was 
also  asked  and  refused,  and  exception  taken.  It  is  probably  suffi- 
cient to  say  with  regard  to  these  and  several  kindred  instructions 
that  they  express  simply  the  converse  of  a  proposition  fully  given 
by  the  court  The  court  very  carefully  defined  proximate  cause, 
and  charged  the  jury,  in  effect,  that,  in  order  to  find  that  the  negli- 
gence of  Hake  was  the  proximate  cause  they  must  be  satisfied  of 
the  necessary  facts  by  a  fair  preponderance  of  the  evidence ;  other- 
wise they  must  answer  the  question  whether  the  acts  of  Hake  were 
the  proximate  cause  in  the  negative.  Under  the  charge  no  doubt 
could  have  been  left  in  the  minds  of  the  jury  on  this  proposition, 
and,  such  being  the  fact,  it  was  not  error  to  refuse  to  give  an  in- 
struction stating  the  converse  of  the  proposition. 

The  court  gave  the  following  instruction : 

"The  defendant,  William  Hake,  in  breaking,  coiling,  and  hanging  the  dead 
or  uncharged  wire  on  June  20,  1901,  is  presumed  to  have  known  that  it  was 
an  electric  wire,  and  to  have  known  and  realized  the  dangerous  properties  of 
electricity,  and  that  a  higher  degree  of  care  was  necessary  when  a  thing  on 
account  of  which  an  injury  may  be  caused  was  a  highly  dangerous  one,  and 
that  dead  electric  wires  may  be  enlivened  or  become  charged  with  a  current 
of  electricity  by  coming  in  contact  with  a  charged  wire,  and  that  in  case  any 
person  touched  or  grasped  such  a  wire  it  would,  or  might  reasonably  be  ex- 
pected to,  endanger  the  life  or  limbs  of  any  person  touching  it." 

The  appellant  claims  this  instniction  to  be  erroneous  because 
it  requires  the  exercise  of  more  than  ordinary  care.  We  do  not 
so  understand  it,  nor  do  we  think  the  jury  could  have  so  under- 
stood it.  The  court  had  already  defined  ordinary  care  as  "  such 
care  as  the  mass  or  majority  of  mankind  exercise  under  the  same 
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or  similar  circumstances."  The  sentence  now  under  considera- 
tion is  elliptical,  in  that  it  does  not  in  terms  state  with  what  the 
care  required  in  handling  electric  wires  is  to  be  compared;  but 
we  think  none  could  mistake  the  idea  intended,  namely,  the  idea 
that  grater  care  is  required  in  handling  such  agencies  which  may 
be  charged  with  mysterious  and  sudden  death  than  in  handling 
ordinary  substances,  and  this  as  we  have  seen  is  a  correct  state- 
ment of  the  law. 

We  have  covered  all  of  the  assignments  of  error  which  seem  to 
ns  to  be  of  sufficient  significance  to  justify  special  treatment. 
We  have  carefully  examined  the  other  errors  claimed,  but  have 
found  no  errors. 

Judgment  affirmed. 


Stone  v.  Schenectady  Raii.way  Co. 

New  York  Appellate  Division,  Third  Department  —  Nov.  16,  1904. 

99  App.  Diy.  44,  90  N.  Y.  Supp.  742. 

BIE4CH  OF  Contract  to  Furnish  Electbic  Cubbent  —  Notice  to  At- 
T0E2?ET  Constitutes  Notice  to  Client.  —  Where  an  attorney  for  one 
of  the  parties  to  a  contract  for  electric  current,  upon  making  complaint 
to  the  other  party  thereto  that  the  latter  has  been  guilty  of  a  continuing 
breach  of  the  contract,  is  informed  by  such  other  party  that  he  will  direct 
the  immediate  discontinuance  of  such  breach,  and  such  order  is  carried 
into  effect,  the  attorney's  knowledge  of  the  discontinuance  of  the  breach 
will  be  imputed  to  the  client  and  the  latter  is  not  entitled  to  any  further 
notice  of  such  discontinuance. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff  and  from  an  order  denying  the 
defendant's  motion  for  a  new  trial.     Reversed. 

This  action  is  brought  for  damages  for  depriving  plaintiff  of  an  electric 
nurent  stipulated  for  by  contract  between  plaintiff  and  defendant.  Th^ 
bosiness  of  the  plaintiff  was  in  presenting  advertisements  at  night  upon  a 
sereen  by  use  of  the  stereopticon,  which  he  operated  by  electric  power.  The 
purpose  for  which  this  power  was  obtained  was  known  to  the  defendant  at 
the  time  the  contract  was  made,  or  at  least  soon  thereafter.  In  the  contract 
it  was  provided  that  the  defendant  might  cut  off  the  current  of  electricity 

BvMMh  of  Gomtimet  to  Fnmlsk  Current.  —  See  Wofford  d  Rathhone 
9.  BtieAel  Power  d  Irrigation  Co.,  ante. 
15 
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if  the  bills  presented  wen  not  paid  within  ten  dajt  niter  their  dnte.  Upon 
November  3d  the  Brst  bill  was  aent  to  the  plaintiff,  with  n  letter  anjing 
that  if  the  bill  were  not  paid  witbin  three  day*  the  electric  current  would  ha 
cut  off.  The  plaintiff  having  failed  to  pay  the  bill  within  that  time,  the  elM- 
tric  current  waa  cut  off,  under  the  protest  of  the  plaintiff.  This  rendered 
impoBsible  the  uae  of  the  etereopticon  and  the  pursuance  of  plaintiff'!  bnii- 
neaa,  and  therealter  the  stereoptieon  machine  which  the  plaintiff  was  nring 
was  taken  away  by  the  owners,  from  whom  be  had  it  under  oonditjonal  «ih. 
The  proof  of  the  damage  was  to  the  effect  that  the  plaintiff  had  twenty-one 
contracts  for  the  display  of  advertisementa,  for  each  of  which  be  waa  to  re- 
ceive £10  a  month,  and  that  tbe  expense  of  running  the  businen  would  be 
about  1950  a  year.  Plaintiff  thus  estimated  a  net  income  from  the  yeax  under 
those  contracts  of  about  {1,500.  The  current  remained  off  until  the  attomej 
for  the  plaintiff  interviewed  some  of  the  offlcera  of  the  defendant,  wherenpoN 
the  wires  were  again  connected,  and  the  meter  replaced.  The  trial  court 
charged  the  jury  that  they  might  give  the  plaintiff  damages  for  the  injury  to 
the  plaintiff's  bUBiness  for  the  time  during  which  he  was  deprived  of  Ute  um 
of  tbe  electricity  for  the  purpose  of  using  his  atereopticon.  Tbe  jury  n- 
turned  a  verdict  of  9300.  From  the  judgment  entered  upon  this  verdict,  tk» 
defendant  appeals.    Further  facts  appear  in  the  opinion. 

Before  Pabkeb,  P.  J.,  and  Smith,   Chase,   Chesteb,  and 

HOUQHTOS,   JJ. 

James  A.  Van  Voast,  for  appellant 
Loucks  £  Loucka,  for  respondent. 

Opinion  by  Smith,  J. : 

For  the  purposes  of  this  appeal  the  appellant  concedes  its  Ui- 
bility  for  the  breach  of  the  contract.  The  right  to  cut  off  the 
current  only  existed  after  the  expiration  of  ten  days  from  the 
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to  about  $1,500  a  year,  the  injurj  to  the  business  for  thirteen  days 
or  less  would  be  in  the  neighborhood  of  from  $50  to  $55.  From 
this  also  should  be  deducted  the  amount  confessedly  owing  by  the 
plaintiff  to  the  defendant  for  electricity  furnished,  which  would 
bring  the  amount  to  which  the  plaintiff  is  entitled,  in  the  most 
favorable  view  of  the  evidence,  to  a  sum  less  than  $50. 

It  is  claimed,  however,  that  the  plaintiff  was  not  notified  when 
the  current  of  electricity  was  restored,  and  that  he  is  entitled  to 
damages  from  the  time  the  current  was  cut  off  until  he  was  notified 
of  the  intention  of  the  company  to  furnish  him  electricity.  It 
appears,  however,  that  at  the  time  Mr.  Veeder,  who  was  acting  as 
the  attorney  for  the  plaintiff,  made  complaint  to  the  defendant, 
he  was  taken  to  the  office  of  Mr.  Peck,  defendant's  general  man- 
ager. Witness  Hanbridge  was  asked  this  question :  "  What 
did  Mr.  Peck  say  ?  A.  He  then  and  there  immediately  ordered 
them  connected,  pending  an  investigation  of  the  matter."  Mr. 
Peck  himself  swears  that  Mr.  Veeder  came  into  his  office  and 
claimed  that  an  injustice  had  been  done  to  his  client.  He  then 
eays:  "I  immediately  ordered  the  meter  replaced,  pending  an 
inTestigation.  I  ordered  the  wires  reconnected."  The  only  in- 
ference possible  from  this  evidence  is  that  the  order  was  made  in 
the  presence  of  Mr.  Veeder,  whose  knowledge  would  be  deemed 
the  knowledge  of  the  plaintiff.  It  was  unnecessary  to  give  further 
notice  to  plaintiff.  It  appears,  therefore,  that,  because  the  jury 
have  failed  to  give  effect  to  the  charge  of  the  court,  the  judgment 
tnd  order  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.     All  concur ;  Chesteb,  J.,  in  result. 


HtTDBOW  HrvEB  PowEB  Tbansmission  Company  V.  TJnited 

Traction  Company. 

"New  York  Appellate  Division,  Third  Department  —  Nov.  22,  1904. 

98  App.  Div.  508,  91  N.  Y.  Supp.  179. 

L  COWTBACT  FOB  ElECTBIC  CUBBENT  —  SUFFICIENCY  OF  COMPLAINT  IN  ACTION 

TO  Recoveb  BAUkNCE  DuE.  —  In  an  action  brought  by  a  power  company 
agminst  a  traction  company  to  recover  a  balance  alleged  to  be  due  for 
electric  current  furnished  to  the  traction  company  during  the  month  of 
August,  1903,  it  appears  that  the  parties  had  fentered  into  a  contract  by 
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tbe  terras  of  which  the  power  companj  undertook  to  tumiah  the  traction 
company  for  a  period  of  t«n  years  with  a  certain  araoont  of  electric  cur- 
rent for  each  year  for  the  sum  of  970,000  annually,  payable  in  monthly 
installments. 

The  contract  provided  that  "  if  by  reason  of  accident,  lack  of  water, 
or  other  matter  beyond  its  control,  the  power  company  shall  be  at  any 
time  unable  to  furnish  the  electric  energy  continuously  in  accordance 
with  the  terms  of  this  agreement "  compensation  for  the  deficiency  should 
be  raade  by  deducting  certain  specific  sums  from  tbe  monthly  paymentu, 
which  dednctiona  were  fixed  as  liquidated  damages  for  such  failure  on 
the  part  of  the  power  company. 

The  contract  also  provided  that  the  power  company  should  also  deliver 
to  the  traction  company  all  the  electrical  energy  in  excess  of  the  amount 
above  required,  that  the  power  company  could  produce  at  its  water-power 
plant,  provided  that  the  traction  company  should  not  be  obliged  to  re- 
ceive in  any  one  day  "  excess  electrical  energy  "  amounUng  to  more  than 
five  hundred  horse  power.  Provision  was  also  made  for  tbe  amounts  and 
times  and  manner  of  ascertaining  and  paying  for  the  same  by  the  traction 
company. 

The  third  paragraph  of  the  complaint  contains  an  allegation  of  tbs 
full  performance  of  the  contract  on  the  part  of  the  plaintilT.  but  the 
fourth  paragraph  thereof  contained  a  statement  that  the  plaintiff  had 
delivered  all  the  electrical  energy  that  it  was  required  to  deliver  during 
the  month  of  August,  1903,  "  less  certain  email  deficiencies."  The  fourth 
paragraph  then  proceeded  to  state  that  the  traction  company  estimated 
and  fixed  the  amount  of  such  deficiency  at  the  rate  provided  in  the  con- 
tract and  that  such  adjustment  was  accepted  by  the  power  company.  It 
was  held  that  since  it  appeared  that  the  deficienciea  mentioned  in  the 
fourth  paragraph  of  the  complaint  were  of  the  kind  for  which  the  con- 
tract permitted  deductions  to  be  made,  and  for  which  deductions  ha4 
actually  been  made,  the  statement  in  the  fourth  paragraph  of  tbe  com- 
plaint that  such  deficiencies  existed  did  not  qualify  and  render  nugatory 
tbe  allegation  in  the  third  paragraph  of  the  complaint  that  the  plaintiff 
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power  eompanj'B  obligations  nnlesa  the  traction  company  bad  fuUv 
perfortDcd  all  the  obligations  which  it  bad  assumed.  That  there  being 
BO  all«^tion  to  that  effect  in  the  ninth  defense,  sucb  defense  waa  de- 
nmrrable. 

In  the  tenth  defense,  wbieb  was  pleaded  as  a  counterclaim,  the  traction 
ewnpany  set  forth  the  contract  sued  upon  and  then  alleged  that  at  mid- 
night, September  10,  1903,  the  power  company  bad  ceased  to  deliver  any 
elKtrical  energy  whatever  to  the  traction  company  and  had  ever  since 
wilfully  refused  to  deliver,  and  had  wrongfully  continued  to  violate  all 
of  ita  obligations  under  the  contract;  that  tbe  traction  company  had  at 
all  times  fnlly  performed  the  contract  on  its  part;  that  performance  of 
the  contract  bjr  the  power  company  would  have  proved  very  profitable 
to  tbe  traction  company;  that  by  reason  of  such  breach  the  traction  com- 
pany had  suffered  damages  to  the  amount  of  $1,369,444.44,  which  amount 
it  set  ap  as  a  eonnterclaim.  It  was  Acid  (PAassK,  P.  J.,  dissenting)  that 
a  dmiiuTer  interposed  as  to  the  tenth  defense  on  the  ground  of  insuffl- 
dcney  aboold  be  overmled. 

T1>e  eleventh  defense  contained  in  tbe  answer,  which  was  not  pleaded 
u  a  counterclaim,  stated  facts  which  were  claimed  to  excuse  tbe  defcnd- 
uta'  faalt  in  not  paying  the  amount  which  tbe  contract  required  de- 
fendant to  pay  on  September  10,  IS03,  for  the  electrical  energy  delivered 
is  August,  1903.  It  averred  that  the  defendant  had  always  been  ready 
and  willing  to  perform  the  contract  on  its  part,  and  that  it  now  offered 
to  proceed  with  and  perform  tbe  same;  that  it  had  not  rescinded  the 
contract,  and  that  it  refused  so  to  do.  It  was  held  that  such  defense 
waa  not  dantirrable. 

Tbe  twelfth  defense,  as  snmmarized  by  Pabkeb,  P.  J.,  alleged,  among 
otber  things,  tbe  existence  of  an  unlawful  combination  between  tbe  plain- 
tiff and  two  otber  persons.  It  further  alleged  that  the  plaintiff  bad 
broken  contract  "A"  at  midnight  on  September  10,  1903,  to  defendant's 
great  and  serious  injury.  It  did  not  state  in  sucb  defense  what  contract 
"A"  was,  nor  whether  the  defendant  had  performed  on  its  part.  It  was 
heU  (pABKXB,  p.  J.,  dissenting)   that  such  defense  was  not  demurrable. 

Appeal  by  the  plaintiff  from  an  interlocutory  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant.  Affirmed  in  part,  re- 
ttrsed  in  part. 

Tbe  plaintiff,  the  Power  Company,  brings  this  action  agunst  the  defend- 
ttt  the  Traction  Company,  to  recover  damages  for  a  breach  of  contract  en- 
Ised  into  and  bearing  date  August  1,  1901.  The  defendant  interposed  a  long 
■in.1,  consisting  of  twelve  separate  defenses.  To  tbe  9th,  10th,  11th  and 
ISth  of  sncfa  defenses  tbe  plaintiff  demurred  separately,  substantially  on  the 
pvaaA  that  it  was  insufficient  in  law  upon  the  face  thereof.  Upon  the  trial 
<S  sndi  demurrers  the  defendant  attacked  the  plaintiff's  complaint  upon  the 
psBul  that  it  did  not  state  a  cause  of  action.  The  trial  judge  so  held,  and 
rtwLlun  overruled  tbe  demurrers.  From  the  interlocutory  judgment  entered 
tkmon  thia  appeal  is  token. 

Before  pABEBB,  P.  J.,  and  Smith,  Chase,  Chestbe,  and 

BOOOHTOH,  JJ. 
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Henry  W.  WiUiam  (Richard  Lockhart  Hand,  of  counfld),  for 
appellant. 

Patrick  C.  Dugan  (J.  8.  London,  E.  L.  Fursman,  and  Albert 
Hessberg,  of  counBel),  for  Tespondent. 

Opinion  by  Pabkeb,  P.  J. : 

I  do  not  concur  with  the  trial  judge  in  his  oonatruction  of  this 
complaint.  It  states  that  the  Power  Company  and  the  Traoticm 
Company,  on  or  about  August  1,  1901,  "  entered  into  a  contract 
in  writing,  bearing  date  on  that  day,  ready  to  be  produced  when 
and  where  this  court  may  direct,  whereby,"  etc,  and  thok  pro- 
ceeds to  give  the  substance  of  the  agreement  therein,  aa  it  under- 
stands  it ;  sets  forth  wherein  it  claims  the  Traction  Company  has 
broken  the  same;  states  the  balance  due  for  "energy**  delivered 
thereunder;  and  seeks  to  recover  such  balance  and  damages 
suffered  on  account  of  such  breach.  The  defendant  has  annexed 
to  its  answer  a  copy  of  a  contract,  which  it  alleges  therein  is  the 
same  one  to  which  the  complaint  refers. 

Upon  the  trial  it  argued  that  because  of  the  statement  in  the 
complaint  above  quoted,  that  such  contract  was  ready  to  be  pro- 
duced when  and  where  the  court  ordered,  the  contract  so  annexed 
to  its  answer  must  be  deemed  annexed  to  the  complaint,  and  must 
be  read  aa  a  part  of  the  complaint,  and  that,  when  so  read  into  the 
complaint,  the  facts  appearing  in  such  complaint  did  not  warrant 
a  recovery.     The  trial  judge  so  held.     It  is  not  claimed  that  the 
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But  an  admission  of  the  truth  of  the  statements  contained  in  a 
pleading  is  implied,  upon  a  demurrer,  only  for  the  purpose  of 
testing  the  sufficiency  of  that  pleading.     It  does  not  concede  their 
truth  for  any  other  purpose.    It  does  not  bar  the  one  who  demurs 
from  disproving  them  upon  the  trial,  nor  from  disputing  them 
when  his  own  pleading  is  being  analyzed  to  determine  its  suffi- 
ciency.   For  the  purpose  of  construing  the  defenses  to  which  the 
pltintiff  has  demurred,  all  the  statements  of  fact  in  them  con- 
tained are  to  be  taken  as  true ;  but  that  by  no  means  operates  to 
transfer  such  statements  or  facts  to  the  complaint  and  make  them 
a  part  thereof.    The  sufficiency  of  the  complaint  should  therefore 
be  determined  upon  the  facts  which  are  alleged  therein,  and  those 
iHiIy  should  be  considered. 

But  assume  that  every  provision  contained  in  the  contract  was 
q^ecifically  set  forth  in  the  complaint,  it  would  still,  in  my  jud^ 
ment,  sufficiently  set  forth  a  good  cause  of  action  against  the 
defendant.  By  that  contract  the  Power  Company  undertakes  to 
famish  to  the  Traction  Company  for  a  period  of  ten  years,  a 
certain  specified  amount  of  "  electrical  energy "  for  each  year, 
and  which  yearly  amount  is  specifically  distributed  among  the 
several  months  of  the  year  in  varying  proportions,  and  for  which 
the  Traction  Company  agrees  to  pay  the  sum  of  $70,000  annually, 
such  payment  to  be  distributed  among  the  several  months  of  the 
year  in  certain  specified  sums,  and  to  be  made  on  or  prior  to  the 
10th  of  each  succeeding  month.  The  performance  of  the  contract 
WIS  to  commence  on  July  1,  1902.  It  was  further  provided  by 
the  fourth  article  of  the  contract  that  "  if,  by  reason  of  accident, 
kck  of  water,  or  other  matter  beyond  its  control,  the  Power 
Company  shall  at  any  time  be  unable  to  furnish  the  electrical 
energy  continuously  in  accordance  with  the  terms  of  this  agree- 
ment/' the  deficiency  so  arising  in  the  energy  furnished  for  any 
month  should  be  compensated  for  by  deducting  from  the  amount 
agreed  to  be  paid  for  such  month  a  sum  equal  to  «««%oooo  ^f  ^  cent 
per  horse  power  per  hour  for  the  amount  of  such  deficiency  during 
the  period  of  its  occurrence,  and  such  amount  was  fixed  as  liqui- 
dated damages  for  the  failure  on  the  plaintiff's  part.  It  was 
further  provided  by  the  sixth  article  of  the  contract  that  the 
Power  Company  should  also  deliver  to  the  Traction  Company  all 
the  electrical  energy,  in  excess  of  the  amount  above  required,  that 


S82  AuEBicAN  Elkctbicai.  Cases.  [vol.  i 

the  Power  Compaoy  could  produce  at  its  water  power  plant,  pifr 
Tided  that  the  Traction  Company  should  not  be  obliged  to  recein 
in  any  one  day  "  excess  energy  "  amounting  to  more  than  SW 
horse  power.  Provision  was  also  made  for  the  amoonts  and  tinUi 
and  manner  of  ascertaining  and  paying  for  the  same  by  tlie  Tne- 
tion  Company. 

With  the  contract  so  annexed,  the  contention  is  as  follows:  In 
order  to  recover  against  the  Traction  Company  for  a  breach  of 
this  contract,  the  plaintiff  must  show,  and  hence  mast  aver  in  the 
complaint,  a  full  performance  on  its  part.  The  third  paragrajih 
contains  an  allegation  to  that  effect,  bat  the  fourth  paragraph  eat- 
tains  a  statement  that  it  delivered  all  the  energy  that  it  wu  re- 
quired to  deliver  during  the  month  of  August,  1903,  "  leas  certun 
small  deficiencies."  By  the  fourth  article  of  the  contract  defitden- 
cies  to  a  certain  extent,  viz.,  such  as  occurred  through  matter 
beyond  the  control  of  the  Power  Company,  were  permitted,  and 
provision  was  made  for  a  money  compensation  for  the  same.  And 
if  it  appeared  in  the  complaint  that  such  deficiencies  occnrring  in 
August  were  of  the  kind  eo  permitted,  then  their  existence  would 
not  necessarily  modify  the  averment  in  the  third  paragraph,  and 
be  a  concession  that  full  performance  had  not  been  made.  In 
that  event  both  averments  might  be  consistent  And  so  in  die 
originfll  complnint,  it  being  left  to  flpppflt  that  such  a  money  com- 
pensation might  ho  made  for  all  deficiencies,  a  concession  of  non- 
performance could  not  be  claimed  from  the  averments  in  its  fourth 
paragraph.  But,  now  that  the  full  terras  of  such  fourth  article 
are  found  in  the  complaint,  a  clear  admission  appears  in  its  fonrth 
paragraph   that   default   was   made   in   furnishing   the    requisite 
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the  $4,670.84,  which  the  contract  required  the  Traction  Company 
k)  pay  for  said  month  of  August ;  and  that  the  balance  only,  viz., 
$4,460.58,  is  the  amount  for  which  such  company  made  default 
on  September  10th,  and  for  which  this  action  seeks  to  recover. 

It  is  apparent,  therefore,  that  the  "  certain  deficiencies,**  con- 
ceded to  exist  in  that  paragraph,  were  of  the  kind  referred  to  in 
the  fourth  article  of  the  contract.  They  were  of  the  kind  for 
which  compensation  could  be  made  by  the  method  and  at  the  rate 
fixed  in  the  contract  The  complaint  shows  that  such  compensa- 
tion at  such  rate  was  actually  made  and  adjusted  by  the  parties 
Iiereto,  and  the  claim  for  the  balance  due  to  plaintiff  is  made  up 
on  such  adjustment.  Clearly  such  an  averment  is  entirely  con- 
sistent with  the  allegation  of  full  performance  contained  in  the 
third  paragraph  of  the  complaint.  That  general  allegation  is  not 
in  the  least  contradicted  or  qualified  by  the  allegations  of  para- 
graph 4,  even  though  it  is  not  specifically  stated  therein  that  such 
deficiencies  were  of  the  kind  referred  to  in  the  contract. 

The  further  claim,  that  no  averment  of  the  delivery  of  all  the 
'^  surplus  energy  "  referred  to  in  the  sixth  article  of  the  contract 
is  contained  in  such  complaint,  is  not  correct  It  is  fully  covered 
hj  the  allegations  contained  in  the  third  paragraph,  above  re- 
ferred to. 

I  conclude  that  the  criticism  of  the  complaint  is  not  sustained, 
and  that  it  becomes  necessary  to  examine  the  demurrers  to'  the 
several  defenses,  each  on  its  own  merits. 

As  to  the  ninth  defense,  it  sets  forth  the  contract  between  the 
partieis,  and  claims  that  by  its  terms  the  Traction  Company  had 
been  entitled,  ever  since  July  1,  1902,  to  have  delivered  to  it  by 
the  plaintiff,  in  addition  to  the  electrical  energy  provided  for  in 
article  1  of  such  contract,  all  that  the  plaintiff's  water  power  plant 
therein  referred  to  was  capable  of  producing.     It  then  proceeds 
to  aver  that  during  the  month  of  August,  1903,  it  produced  a 
large  amount  of  such  excess  energy,  which,  in  disregard  of  its 
obligation,  it  sold  and  delivered  to  other  parties,  and  failed  and 
refused  to  deliver  it  to  the  Traction  Company.     That  by  reason 
of  such  refusal  to  deliver  such  additional  electric  energy  during 
August,  1903,  the  Traction  Company  suffered  damages  to  the 
amount  of  $1,073.20,  and  it  asks  to  recover  such  damages  as  a 
ooTmterdaim  in  this  action.    These  are  all  of  the  material  allega- 
tioiifl  contained  in  such  defense. 
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It  appears  in  the  sixteenth  article  of  the  contract  that  the 
'^  agreement  is  an  entire  contract,  each  stipulation  thereto  being 
a  part  of  the  consideration  for  every  other."  It  further  appears 
in  such  contract  that  payment  for  such  excess  of  electrical  energy 
was  to  be  made  at  the  end  of  each  year,  and  that  the  Traction 
Company  shall  notify  the  Power  Company  by  mail  each  day  of 
any  "  excess  of  energy  used."  This  contract  being  entire^  and 
each  stipulation  being  dependent  upon  every  other,  evidently  the 
Traction  Company  could  not  recover  against  the  Power  Company 
for  a  breach  of  any  of  its  obligations,  unless  it  had  fully  performed 
all  the  obligations  which  it  had  assumed  on  its  part.  There  being 
no  allegation  to  that  effect  in  this  ninth  defense,  no  right  to  re- 
cover damages  against  the  plaintiff  for  a  breach  of  the  contract  is 
stated  therein.  Moreover,  this  defense  is  pleaded  solely  as  a 
coimterclaim,  and  for  the  same  reasons  as  hereinafter  stated  with 
reference  to  the  tenth  defense,  as  well  as  for  the  above  reason,  the 
demurrer  thereto  was  well  taken. 

The  tenth  defense  is  also  pleaded  entirely  as  a  counterclaim. 
It  sets  forth  the  contract,  and  then  charges  that  at  midnight  on 
September  10,  1903,  the  Power  Company  had  ceased  to  deliver 
any  "  electrical  energy  "  whatever  to  the  Traction  Company,  and 
had  ever  since  willfully  refused  to  deliver  any,  and  wrongfully 
continued  to  violate  all  the  obligations  of  the  contract  on  its  part. 
It  then  avers  that  the  Traction  Company  has  at  all  times  fully 
performed  the  contract  on  its  part.  It  then  avers  that  perform- 
ance of  the  contract  by  the  Power  Company  would  have  proved 
very  profitable  to  the  defendant ;  because  the  price  for  "  electrical 
energy  "  which  it  was  to  pay  under  the  contract  was  much  less 
than  it  could  otherwise  procure  it,  and  that,  therefore,  by  reason 
of  such  breach,  it  had  suffered  damages  to  the  amount  of  $1,369,- 
444.44,  and  it  asks  to  recover  that  amount  as  a  counterclaim 
against  the  plaintiff. 

The  plaintiff  claims  that  in  an  action  brought  by  it  to  recover 
damages  against  defendant  for  a  breach  of  the  contract  on  its  part 
the  facts  above  pleaded  cannot  be  used  to  sustain  a  counterclaim 
in  defendant's  favor.  The  demand  which  such  facts  would  create 
in  favor  of  defendant  "  would  not  tend  in  some  way  to  diminish  or 
defeat  the  plaintiff's  recovery."  Code  Civ.  Proc.,  §  501.  Evi- 
dently, if  the  facts  therein  stated  are  true,  and  the  plaintiff  has 
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failed  to  perform  the  contract  as  therein  alleged,  it  cannot  main- 
tain this  action ;  and  so  the  very  facts  which  are  relied  upon  and 
are  necessary  to  create  this  counterclaim  operate  as  a  full  and 
complete  defense  to  the  plaintiff's  claim  in  this  action^  and  show 
that  it  never  existed.  So  that,  if  the  plaintiff's  claim  can  be  estab- 
lished, the  counterclaim  must  fail;  and,  if  the  counterclaim  is 
proven,  the  plaintiff's  claim  cannot  exist  Such  conflicting  claims 
cannot  coexist,  and  hence  the  one  does  not  tend  to  diminish  or 
defeat  the  other.  Bellinger  v.  Craigue,  31  Barb.  634;  City  of 
Schenectady  v.  Furman,  61  Hun,  171,  16  N.  Y.  Supp.  724; 
Fnmly  v.  Eaton,  41  Barb.  409;  Walker  v.  Am.  Cent.  Ins.  Co., 
143  N.  Y.  167,  38  N.  E.  106.  See,  also,  Reilly  v.  Lee,  86  Hun, 
315,  32  N.  Y.  Supp.  976,  affirmed  166  N.  Y.  691,  60  N.  E.  1121. 
For  this  reason  the  coimterclaim  stated  in  the  tenth  defense  is 
not  well  pleaded,  and  the  demurrer  should  be  sustained. 

As  to  the  eleventh  defense,  it  is  not  pleaded  as  a  counterclaim. 
It  states  facts  claiming  to  excuse  the  defendant's  default  in  not 
paying  the  amount  required  by  the  contract  to  be  paid  by  the 
defendant  by  September  10,  1903,  for  the  "  energy  "  delivered  in 
August  previous ;  avers  that  it  has  always  been  ready  and  willing 
to  perform  the  contract  on  its  part,  and  now  offers  to  proceed  with 
and  perform  the  same.  It  also  states  that  it  has  not  rescinded  the 
eootract,  and  refuses  so  to  do. 

I  am  of  the  opinion  that  the  facts  therein  stated  tend  to  estab- 
lish an  equitable  defense  against  the  plaintiff's  claim  that  the  de- 
fendant had  rescinded  and  abandoned  the  contract  in  its  entirety ; 
and  that,  if  established,  would  warrant  equitable  relief,  at  least 
against  the  claim  for  the  prospective  profits  demanded  in  the 
complaint.  I  think  a  defense  to  that  extent  is  set  out,  and  hence 
the  demurrer  thereto  was  correctly  overruled. 

The  twelfth  defense,  although  it  charges  an  unlawful  combina- 
tion between  the  plaintiff  and  two  others,  seems  to  contain  no  facts 
which  even  tend  towards  a  defense  to  the  plaintiff's  demand  in 
this  action,  or  towards  a  counterclaim  thereto,  other  than  the  fact 
that  the  plaintiff  had  broken  contract  "A,"  so  called,  at  midnight 
on  September  10th,  to  defendant's  great  and  serious  injury.  It 
does  not  tell  in  this  twelfth  defense  what  contract  "A"  was,  nor 
whether  the  defendant  had  performed  on  its  part.  I  cannot  dis- 
cofver  that  it  sets  forth  any  defense,  nor  any  facts  constituting  a 
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1.  fcrJTW  TO  Ho«sr  sr  Cojitact  wtth  Tbouct  Wiib  n 

ffcif mo?r  or  Neghse^ck.  —  Is  ui  actkm  agmiaft  a  itml  n 
pftDv  for  in  juries  to  a  b:-rw  ranltiag  froai  eoatact  witib  a  f 
in  the  fitrwt.  it  was  b*M  that  a  ^ma  facte  caae  was  perfeef 
ing  that  one  of  defeu'iants'  vim.  charged  witib  cfailiieal  f 
eient  to  destroy  life.  wa«  down  npoa  a  pnblie  ki^vaj. 


1.  Imjvrlas  by  Eleetrleity. 

2.  Oomtaet  witk  IdTa  Wives  Im  1 
8.  Dspr^^  o'  ^'•n  ^  Street  Bailway 

Is  Brokam  aad  FallaA  Im  Straat. 

1.  laJaHas  by  Eleetrielty.  —  In  jury  bj  faHing  tiw 
HX,  Ry.  Co.  V.  Kariurighi  (Tenn.),  8  Am.  EleetL  Om 
763,  75  S.  W.  719;  Bollis  r.  Brooklyn  HeighiM  &  &  <^ 
,  118  N.  Y.  Supp.  4;  death  caused  by  defseCha 
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counterclaim ;  certainly  no  more  than  were  contained  in  the  niatli 
and  tenth  defenses,  which  we  have  seen  above  are  both  demumUb 

Hy  conclusion  is  that  the  demurrer  to  the  eleventh  defense  wt 
up  in  this  answer  was  properly  overruled,  and  that  the  demnrrei* 
to  the  ninth,   tenth,   and   twelfth   defenses  should   have  b«ai — 
sustained. 

My  Brethem,  however,  while  they  concur  in  my  coocluuoiu^ 
and  in  my  reasoning  concerning  the  ninth  and  eleventh  ptrt — 
graphs  set  up  in  the  answer,  do  not  agree  with  me  concerning  tb^ 
tenth  and  twelfth  paragraphs  therein  contained.    As  to  such  count- 
erclaim and  defense  they  are  of  the  opinion  that  the  demurrer  to 
each  should  be  overruled,  and  the  judgment  of  this  court  ia  rend- 
ered accordingly. 

InterlocutoTj  judgment  reversed  and  demurrer  mutained  aa  to  the  niitt 
defense,  and  overruled  br  to  the  tenth,  eleventh,  and  twelfth  defeiwea  ia  Ik* 
anawer,  with  leave  to  the  plaintiff  to  replf  to  such  coanterclaima  tbe  dtmvirm 
to  which  hsB  been  here  overruled,  and  with  leave  to  the  defendant  to  anaal 
the  ninth  paragraph  of  hia  anawer  aa  he  may  be  advised.  No  coata  to  eittv 
party.  All  concur,  except  Pabkeb,  P.  J.,  who  votes  to  anatain  the  plaintUh 
demurrer  aa  to  the  ninth,  tenth,  and  twelfth  defenaea;  and  Cuuiu  ui 
BoooHTON,  JJ.,  who  vote  to  overrule  the  demurrer  aa  to  all  tha  difflMft 
demurred  to. 


Cleaet  t.  St.  Loms  Tbahhit  Co. 

Jf usourt,  SI.  LouU  Court  of  Appeals  —  Hov.  t9,  ISOi. 
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2.  Sim  —  Effectt  of  General  Strike  upon  Street  Railway's  Liabilitt 
ra  Nbguqence.  —  The  prevalence  of  a  general  strike,  and  the  lawless- 
BOB  attending  such  a  situation  does  not  relieve  a  street  railway  company 
from  liability  for  negligence  in  permitting  a  dangerous  wire  to  be  in  the 
itieet 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Affirmed. 

BoyU,  Priest  &  Lehman,  for  appellant 

/.  F.  £  R.  H.  Merryman,  for  respondent. 

Opinion  by  Rbyburn,  J. : 

This  action  originated  before  a  justice  in  whose  court  judgment 
was  recovered  against  appellant  and  its  codefendant,  the  city  of  St. 

ff.  Skrtveport  Belt  Ry,  Co,,  2  St.  Ry.  Rep.  362,  112  La.  363,  36  So.  414; 
Ucjelist  injured  by  electric  shock  received  by  contact  with  stay  wire  from 
trollej  pole,  see  Walters  v.  Syracuse  Rapid  Transit  Co,,  2  St.  Ry.  Rep.  758, 
178  y.  E.  50,  70  N.  £.  98;  see  note  on  live  electric  wire  in  street,  2  St.  Ry. 
Icp.  758;  on  injuries  caused  by  electricity,  1  St.  Ry.  Rep.  332,  639,  642. 

Ai  to  injuries  to  pedestrian  from  contact  with  rail  charged  with  electricity, 

fee  Anderson  v,  Seattle,  Tacoma,  Inter  Urban  Ry.  Co,,  post,  3  St.  Ry.  Rep. 

9H,  36  Wash.  387,  78  Pac.  1013.    As  to  injuries  to  servant  while  painting 

inm  poles,  due  to  defective  appliances,  see  Smith  v.  Tunn  City  Rapid  Transit 

Co^  post,  5  St.  Ry.  Rep.  527,  112  N.  W.  1001.     As  to  injuries  to  telegraph 

lineman  from  contact  with  feed  wire,  see  Postal  Telegraph  Cable  Co,  v.  Likes, 

P^t,  225  111.  249,  80  N.  E.  136.    As  to  injuries  to  workman  from  discharge 

o/ electricity  from  feed  wire,  see  Carey  v.  Manhattan  Ry.  Co,,  5  St.  Ry.  Rep. 

'60,  50  N.  Y.  Misc.  335.     As  to  injuries  by  contact  with  wire  hanging  in 

ttreet  charged  with  electricity  from  an  electric  guy  wire  from  an  overhead 

trolley  system,  see  Miller  v.  Kenosha  Elect.  Ry.  Co,,  135  Wis.  68,   115  N. 

VT.  355. 

2.  CoBtmot  witk  IdT0  Wires  Im  Streets.^ The  rule  is,  as  established 
by  the  weight  of  authority,  that  the  falling  into  the  street  of  a  wire  so 
Aemvily  charged  with  electricity  as  to  be  a  source  of  danger,  is  of  itself  pre- 
sumptive proof  of  negligence  of  the  company  in  maintaining  the  wire;  unless 
such  proof  is  rebutted  a  person  injured  thereby  will  be  entitled  to  recover 
damages.     Chattanooga  Elec.  Co.  v.  Mingle,  7  Am.  Electl.  Cas.  594,  103  Tenn. 
667,  56  S.  W.  23.    See  also  0*Flaherty  v,  Nassau  Elec,  Ry,  Co,,  7  Am.  Electl. 
Cas.  535.  35  App.  Div.  74,  54  N.  Y.  Supp.  96;  NetDark  Electl,  L,  d  P,  Co.  v. 
Ruddy,  7  Am.  Electl.  Cas.  624,  62  N.  J.  L.  505,  41  Atl.  712;  Gannon  v.  Laclede 
Gas  Light  Co.,  7  Am.  Electl.  Cas.  508,   145  Mo.  502,  46  N.  W.  968.  47  N. 
W.  907   ( holding  that  where  a  fireman  in  the  discharge  of  his  duty  stepped  on 
a  fallen  electric  wire  of  the  defendant,  which  had  broken  and  was  lying  upon 
the  public  highway,  and  was  thereby  killed,  a  prima  lade  case  of  negligence 
on  the  part  of  the  defendant  was  made  out,  and  the  burden  rested  upon  the 
defendant  to  show  want  of  notice  or  other  valid  excuse)  ;  Snyder  v.  Wheeling 
Elec.  Co.,  7  Am.  Electl.  Cas.  473,  43  W.  Va.  661,  28  S.  E.  733  (holding  that 
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Loais,  btit  on  appeal  and  trial  anew  in  the  Circuit  Court  a  verdict 
wBs  returned  hj  the  jury  against  appellant,  the  city  being  dis- 
charged bj  nonsuit.  The  basis  of  plaintiff's  cause  of  action  was 
alleged  in  his  complaint  to  be  that  on  or  about  the  18th  day  of 
May,  1900,  defendant  negligently  allowed  its  trolley  wire,  charged 
with  electricity,  to  hang  down  so  that  it  came  into  contact  with 
plaintiflfe  horse  on  an  open  public  street  of  the  city  of  St.  Louis, 
killing  the  animal.  The  facts  developed  at  the  trial  were  that 
about  8  o'clock  in  the  morning  of  the  18th  of  May,  1900,  the 
plaintiff  drove  into  Eighth  street  from  Cass  avenue,  turning  south- 
ward on  the  defendant's  track,  when  he  heard  some  one  exclaim, 
"  Wire  down  !  "  and  he  pulled  to  the  right-hand  side  of  the  street, 

the  doctrine  of  res  ipsa  loquitur  is  applicable  where  a  wire,  charged  with  a 
deadly  current  of  electricit]',  fatU  from  its  proper  place  of  elevation  to  the 
etreet,  and  there  kilts  a  man  lawfully  passing  along  and  coming  in  contact 
with  itj;  Jones  v.  Union  Ry.  Co.,  7  Am.  Electl.  Cas.  447,  18  App.  Div.  267, 
46  N.  Y.  Supp.  321 ;  Dtvlin  v.  Beacon  Light  Co.,  7  Am.  Electl,  Caa  663,  192 
Pa.  St.  188,  43  Atl.  1062  (holding  that  an  electric  light  company  which  in 
making  alterations  in  its  line  allows  an  arc  wire  to  lie  upon  the  pavement  in 
a  much  traveled  part  of  a  city  without  guard  or  warning  to  paasersby,  ia 
prima  facie  negligent)  ;  Western  Union  Tel.  Co.  o.  Slate,  S  Am.  Electl.  Cas. 
210,  82  Md.  293,  33  Atl.  763;  l^rson  v.  Central  By.  Co.,  66  111.  App.  263; 
Clark  V.  Vassau  Elec.  Ry.  Co.,  6  Am.  Electl.  Caa.  234,  9  App.  Div.  Gl,  41  N. 
Y.  Bupp.  79  (holding  that  where  a  horse  stepped  on  the  rail  of  an  electric 
Rtreet  railway  and  immediately  felt  to  the  ground  in  a  dying  condition,  and 
the  driver,  touching  the  hames,  received  a  severe  shock,  it  is  prima  facif 
proof  of  defective  insulation,  and  bo  of  negligence  on  the  part  of  tb«  TBilway 
company)  ;  Suburban  Elec.  Co.  v.  Nugent,  6  Am,  Electl.  Cos.  238,  68  N.  J.  L. 
658,  34  Atl.  1069  (in  which  case  the  dead  body  of  a  policeman  waa  found  at 
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where  he  was  compelled  to  pass  a  small  wagon,  and  after  going 
on  further,  he  perceived  a  large  wagon  or  dray  drawing  near. 
He  was  on  the  right-hand  side  of  the  street,  and  was  watching  the 
Tehicle  to  see  if  it  was  going  to  pull  out  of  the  way,  and  when  he 
saw  that  it  was  not  going  to  move  he  was  forced  to  pull  to  the  left 
to  avoid  heing  struck  by  it,  and,  just  as  he  did,  the  wire  struck  his 
horse,  causing  the  damages.  That  the  wire  was  of  the  thickness 
of  a  lead  pencil,  dirty  and  dark,  and  he  did  not  perceive  it  until 
he  was  upon  it;  and,  looking  ahead,  he  had  not  seen  the  wire, 
although  it  was  a  light  day.  As  stated  by  appellant,  the  occur- 
rence was  pending  the  existence  of  the  general  street  car  strike 
affecting  defendant's  whole  system,  which  was  then  in  great  state 
of  disorder,  trolley  wires  being  down  all  over  the  city  by  reason 


upon  a  public  street,  was  the  simple  fact  that  it  was  found  so  broken  and  sus- 
pended, and  that  the  injury  by  shock  ensued.  It  was  held  that  such  evidence 
was  sufficient  to  establish  a  prima  facie  case,  and  that  it  imposed  upon  the 
defendant  the  burden  of  making  it  appear  that  the  unsafe  and  insecure  con- 
dition of  the  wire  was  not  due  to  any  negligence  upon  its  part.  The  doctrine 
of  res  ipsa  loquitur  applied  and  the  plaintiff  was  relieved  from  the  burden 
of  proving  the  non-existence  of  an  adequate  explanation  or  excuse. 

3.  Desx^e  o^  Cara  bj  Street  Railway  Compaay  Where  Trollej 
T¥ire  la  Broken  aad  Fallen  in  Street.  —  In  the  reported  case  it  is  held 
that  an  electric  railway  is  required  to  use  the  highest  degree  of  care  to  pro- 
tect persons  using  the  streets.  See  also  Woods  v.  Wilmington  City  Ry,  Co., 
post,  5  Pen.  (Del.)  369,  64  Atl.  246;  Oarretson  v.  Tacoma  Ry,  d  Power  Co,, 
50  Wash.  24,  96  Pac.  512. 

In  the  case  of  yeal  r.  WilmingMm  d  N.  C,  Elec,  Ry,  Co.  ( Del. ) ,  3  Penn.  467, 
53  Atl.  338,  it  appeared  that  a  guy  wire  supporting  an  electric  trolley  line 
had  fallen  and  became  charged  with  electricity.  The  plaintiff's  intestate, 
while  walking  along  the  highway,  came  in  contact  with  such  wire,  and  was 
killed.  The  defendant  company  had  notice  of  the  broken  wire  and  permitted 
it  to  remain  in  the  condition  it  was  in  at  the  time  of  the  accident  for  several 
hours.  It  was  held  that  the  defendant  was  bound  under  such  circumstances, 
to  exercise  such  care  to  prevent  injury  as  a  reasonably  prudent  man  would 
exercise  under  such  circumstances,  considering  the  dangerous  character  of  the 
wire,  the  existing  conditions  and  the  surrounding  circumstances;  that  a  trav- 
eler on  a  highway  is  entitled  to  assume  that  it  is  reasonably  safe,  and,  while 
required  to  use  reasonable  care  and  caution  to  avoid  danger,  is  not  required  to 
search  for  obstructions  and  dangers  therein;  that  where  the  proximate  cause 
of  the  death  of  the  plaintifl^s  intestate  was  the  defendant's  negligence  in  per- 
mitting a  guy  wire  to  fall  in  a  street  and  become  charged  with  electricity,  it 
was  immaterial  that  the  negligence  of  some  third  person  may  have  contrib- 
uted to  the  accident. 

As  to  care  required  of  electric  companies,  see  generally  note  to  Guest  v. 
Illuminating  Co,,  post. 
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of  such  strike,  and  at  this  particular  point  the  defendant  had  been 
unable  to  operate  its  cars  for  several  weeks.  That  conflict  in  the 
testimony  was  confined  to  the  length  of  time  this  wire  had  been 
down.  One  witness  deposed  the  wire  had  been  down  a  couple  of 
days,  and  that  he  had  given  notice  twice  by  telephone  to  the  Casa 
avenue  stable  of  defendant ;  other  witnesses  said  it  had  been  down 
only  since  morning. 

The  court  below  properly  refused  the  usual  imperative  instruc- 
tion at  close  of  the  testimony  tendered  on  plaintiff's  behalf,  as 
a  prima  facie  case  was  perfected  by  showing  that  one  of  defend- 
ant's wires,  charged  with  the  electrical  current  suflScient  to  destroy 
life,  was  down  upon  a  public  thoroughfare  and  highway  of  the  city 
of  St.  Louis,  and  the  burden  was  then  shifted  to  the  defendant  to 
establish  that  its  wire  was  down  by  no  fault  of  its  own.  Oannan 
V.  Gaslight  Co.,  7  Am.  Electl.  Cas.  609,  145  Mo.  502,  46  S.  W. 
968,  47  S.  W.  907,  43  L.  K.  A.  505.  The  prevalence  of  the  gen- 
eral strike,  suspending  operation  of  its  cars,  and  the  lawlessness 
attending  such  situations,  so  far  from  excusing  or  justifying  the 
perilous  condition  of  the  wire,  rather  aggravated  it,  and  lent  force 
to  the  charge  of  negligence  in  permitting  the  electric  power  to  be 
conducted  through  the  wire  at  a  period  when,  from  the  suspension 
of  the  system,  and  the  continued  cessation  of  its  cars,  such  motive 
power  had  not  been  for  a  long  period,  and  was  not  then,  required 
to  propel  them.  The  case  above  invoked  in  support  of  the  prin- 
ciple announced,  as  counsel  for  appellant  justly  says,  has  been  the 
subject  of  comment  and  criticism  in  succeeding  utterances  of  the 
same  tribunal,  but  its  controlling  force  has  not  been  impaired  nor 
qualified  by  any  subsequent  decision,  or  otherwise  than  in  the 
dissenting  opinions  accompanying,  upon  the  proposition  here  pre- 
sented, and  it  remains  decisive  of  such  proposition  at  the  present 
time.  Nor  can  we  accede  to  the  contention  that  plaintiff's  testi- 
mony exhibited  such  want  of  care  on  his  part  as  to  bar  any  re- 
covery. Whether,  under  the  emergency  confronting  him,  plaintiff 
exercised  ordinary  care  in  view  of  the  conditions  attending  his 
situation,  was  a  question  properly  referred  to  the  jury.  The 
charge  to  the  jury  was  made  up  of  an  elaborate  series  of  instruc- 
tions embracing  all  six  asked  by  defendant,  and  no  infirmity  has 
been  revealed  in  them  justifying  reversal. 

Judgment  affirmed.     All  concur. 
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Metropolitan  Street  Railway  Co.  v.  Gilbert. 

Kansas  Suj^reme  Court — Dee,  1,  190^. 

3  St.  By.  Rep.  254,  78  Pac  807. 

Eliciwcity  as  Motive  Powkb  —  Degree  or  Cabe.  —  A  steeet  railway 
that  employs  electricity  aa  a  motive  power  is  required  to  exercise  tht 
highest  degree  of  care  to  protect  persons  using  the  streets  from  the 
danger  of  being  injured  by  the  electric  current,  and  is  liable  for  any  dam- 
ages occasioned  by  its  failure  to  do  so. 
(Syllabus  by  the  Court.) 

Error   brought   by    defendant   from    judgment    for   plaintiff. 
Afjirmed, 

MiUer,  Buchan  £  Miller,  for  plaintiff  in  error. 

L.  W.  Keplinger,  C.  W.  Trickett,  M.  J.  Reitz,  F.  D.  Hviehr 
ings,  and  J.  W.  Dana,  for  defendants  in  error. 

Opinion  by  Mason,  J. : 

Edward  Gilbert  recovered  a  judgment  against  the  Metropolitan 
Street  Railway  Company  on  account  of  injuries  received  by  him 
through  coming  in  contact  with  the  end  of  a  broken  tel^raph  or 
telephone  wire  which  had  fallen  to  the  ground  upon  a  public  street 
tnd  had  become  charged  with  electricity  by  contact  with  the  wire 
of  the  railway  company.    The  company  brings  this  proceedings  to 
reverse  the  judgment.    Only  one  question  is  presented  —  whether 
it  was  error  for  the  trial  court  to  charge  the  jury  that  the  defend- 
ant was  bound  to  use  the  highest  degree  of  care  to  avoid  injuries 
to  persons  using  the   streets,   and  to  discover   and   remedy  the 
dangerous  condition  arising  from  the  falling  of  the  foreign  wire 
across  its  own.     Plaintiff  in  error  contends  that  it  should  have 
been  held  to  the  exercise  of  only  ordinary  diligence. 

Although  it  is  everywhere  recognized  that  it  is  the  duty  of  users 
of  electricity  to  employ  a  high  degree  of  diligence  to  prevent  its 
causing  injury  to  others,  in  many  cases  this  principle  is  treated 
merely  as  an  application  of  the  general  rule,  and  is  expressed  by 
the  formula  that  ordinary  care  is  required,  proportioned  to  the 
danger  to  be  guarded  against  But  the  peculiar  conditions  in- 
Tolved  in  cases  of  injury  by  electricity  have  given  rise  to  a  special 
doctrine,  somewhat  analogous  to  that  requiring  operators  of  rail- 
ways to  use  all  possible  skill  and  care  for  the  protection  of  pas- 
16 
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Bengers.  Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  375,  16  Pac. 
667,  5  Am.  St.  Rep.  754.  In  Thompson  on  Law  of  Electricity, 
it  is  said  (§  65) : 

"  It  may  be  doubted  whether  perions  or  corporatioiu  employing  lor  their 
OWD  private  ftdvantage  so  dangeroua  an  agency  as  electricity  ought  not  to 
be  regarded  as  guan-inaurerH,  as  toward  third  persona,  mgainat  any  lujuriona 
consequences  which  may  Qow  from  it.  It  may  be  doubted  whether  one  who 
collects,  or  rather  creates,  so  dangeroua  an  agency  on  his  own  land,  ought 
not  to  be  held  to  the  obligation  of  restraining  it  —  that  Is,  of  inauUting  it  — 
at  his  own  peril." 

The  reasoning  thus  suggested  was  employed  in  an  EDglish  cue 
{National  Telephone  Co.  v.  Baker.  L.  R.  1893,  2  Ch.  Div.  186, 
201)  in  support  of  a  ruling  that  an  electric  railway  compaoy 
might  be  liable  for  damage  caused  by  an  electric  current  which  it 
had  created,  irrespective  of  any  question  of  negligence.  No  court 
in  this  country  seems  to  have  gone  so  far  as  this,  but  the  require- 
ment of  the  use  of  extraordinary  care  has  been  generally  approved 
when  it  has  been  the  subject  of  discussion.  In  Croawell  on  the 
Law  Relating  to  Electricity  the  rule  derived  from  the  American 
cases  is  thus  state  (§  234)  : 

"If  but  little  danger  ia  incurred  —  aa,  for  inatanee,  when  the  wira  tmxtj 
only  a  harmless  electric  current;  auch,  for  instance,  aa  the  tek^raph  or  tele- 
phone current  —  only  ordinary  care  may  be  required ;  while  if  the  wires  tmrrf 
a  strong  and  dangerous  current  of  electricity,  so  that  negligence  will  be  lUcdr 
to  result  in  serioua  accidents,  and  perhaps  death,  or  if  a  harmless  wire  ii 
in  dangeroua  proximity  to  a  high-tension  wire,  a  very  high  degree  of  care, 
indeed  —  the  highest  that  liuman  prudence  ia  equal  to^ — in  necessarv.  Thll 
is  particularly  true  of  electric  light  and  electric  railwuy  wires,  which  cany 
a  high-tension  current  often  of  great  danger." 
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I  All  the  reasons  that  support  the  rigid  enforcement  of  this  rigid 
rule  against  the  carrier  of  passengers  by  steam  apply  with  double 
force  to  those  who  are  allowed  to  place  above  the  streets  of  a  city 
wires  charged  with  a  deadly  current  of  electricity,  or  liable  to 
become  so  charged.  The  requirement  does  not  carry  with  it  too 
kavy  a  burden.  Human  skill  can  easily  place  wires  and  poles 
fio  that  they  will  not  break  and  fall,  unless  subjected  to  some  strain 
that  could  not  be  anticipated;  and  it  can  as  readily  prevent  the 
possibility,  under  ordinary  circumstances,  of  the  contact  of  wires 
that  should  not  be  allowed  to  touch  one  another.  Haynes  v. 
Bdeigh  Oas  Co.,  5  Am.  Electl.  Cas.  264,  114  K  C.  203,  19  S.  E. 
844,  26  L.  R.  A.  810,  41  Am.  St.  Rep,  786.  "  Public  policy, 
from  sheer  necessity,  must  require  of  a  person  or  corporation 
using  the  current  of  electricity  in  high  tension  along  highways  a 
very  high,  if  not  the  highest  degree  of  care.''  Snyder  v.  Wheeling 
Electrical  Co.,  7  Am.  Electl.  Cas.  473,  43  W.  Va.  661,  28  S.  E. 
733,89  L.  R  A.  499,  64  Am.  St.  Rep.  922.  "  Very  great  care 
might  be  sufficient  as  to  the  wires  at  points  remote  from  public 
paasways,  buildings,  or  places  where  persons  need  not  go  for  work 
or  business ;  but  the  rule  should  be  different  as  to  points  where 
people  have  the  right  to  go  for  work,  business,  or  pleasure.  At 
the  latter  points  or  places  the  insulation  or  protection  should  be 
made  perfect,  and  the  utmost  care  used,  to  keep  it  so."  McLaugh- 
lin V.  Louisville  Electric  Light  Co.,  6  Am.  Electl.  Cas.  255,  100 
Ky.  173,  37  S.  W.  861,  34  L.  R.  A.  812.  "  The  business  of  sup- 
plying electricity  to  the  residents  of  a  city  is  so  fraught  with  peril 
to  the  public  that  the  highest  degree  of  care  which  skill  and  fore- 
sight can  attain,  consistent  with  the  practical  conduct  of  the  busi- 
ness under  the  known  methods  and  present  state  of  its  particular 
art,  is  demanded."  Denver  Electric  Co.  v.  Lawrence,  8  Am. 
Electl  Cas.  617,  31  Colo.  301  (4th  par.,  syllabus),  73  Pac.  39. 
**  Wires  charged  with  an  electric  current  may  be  harmless,  or  they 
may  be  in  the  highest  degree  dangerous.  The  difference  in  this 
Tespect  is  not  apparent  to  ordinary  observation,  and  the  public, 
therefore,  while  presumed  to  know  that  danger  may  be  present,  are 
not  bound  to  know  its  degree  in  any  particular  case.  The  com- 
i  pany,  however,  which  uses  such  a  dangerous  agent,  is  bound  not 
only  to  know  the  extent  of  the  danger,  but  to  use  the  very  highest 
^degree  of  care  practicable  to  avoid  injury  to  every  one  who  may 
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be  lawfully  in  proximity  to  ita  wires,  and  liable  to  come,  acci- 
dently  or  otherwise,  in  contact  with  them."  Fitzgerald  v.  Edison 
Electric  Illuminating  Co.,  8  Am.  Electl.  Caa.  584,  200  Pa.  St. 
540,  50  Atl  161,  86  Am.  St.  Rep.  732.  "  Electric  companies,  of 
course,  are  not  bound  to  have  perfect  apparatus  or  perfect  con- 
struction, but  they  are  required  to  exercise  a  degree  of  care  and 
prudence  in  the  construction  and  maintenance  of  their  wires  com- 
mensurate with  the  danger;  and  where  their  wires  are  designed 
to  carry  a  strong  and  powerful  current  of  electricity,  so  that  per- 
sons coming  in  contact  with  them  are  certain  to  be  seriously  in- 
jured, if  not  killed,  the  law  imposes  upon  the  company  the  duty 
of  exercising  the  utmost  care  and  prudence  to  prevent  such  in- 
jury." Perkam  v.  Portland  General  Electric  Co.  (Oreg.),  7  Am. 
Electl.  Gas.  487,  53  Pac.  14,  40  L.  R.  A.  799,  72  Am.  St  Rep. 
730.  See,  also,  Thomas  v.  Wheeling  Electrical  Co.  (W,  Va.), 
8  Am.  Elect!.  Gas.  528,  46  S.  E.  217;  Daltry  v.  Media  Electric 
L..  H.  &  P.  Co.  (Pa.),  9  Am.  Electl.  Gas.  — ,  57  Atl.  833;  Qeia- 
mann  v.  Missouri  Edison  Electric  Co.  (Mo.  Sup,),  8  Am.  ElectL 
Gas.  509,  73  S.  W.  654;  HaHer  v.  Colfax  Electric  Light  &  Power 
Co.  (lowfl),  9  Am  Electl.  Gas.  — ,  100  N.  W.  508;  18  Cent  Dig. 
column  603;  10  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  887.  In  the 
cases  in  which  it  is  stated  or  assumed  that  a  liability  for  damages 
occasioned  by  electricity  arises  only  from  the  failure  to  exercise 
ordinary  care,  no  consideration  appears  to  have  been  given  to  the 
distinction  noted,  based  upon  its  peculiar  nature.  The  distincticD 
is  equally  well  groiindcil  in  reason  and  authority.     The  course  of 
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torn  out  an  iocandeflcent  light,  held,  that  the  evidence  warranted  a  find- 
ing by  the  jury  that  the  wire  for  incandescent  lighting  and  the  wire 
for  are  lighting  had  been  placed  so  close  to  one  another  as  to  be  dan- 
gerona. 
1  CoHTBiBUTOgT  Neouokncb.  —  The  fact  that  the  intestate,  before  attempt- 
ing to  turn  out  the  lights,  had  previously  seen  another  attempt  to  do  so, 
and  had  seen  him  draw  his  hand  back  because  of  the  shock  received,  did 
not  establish  that  the  intestate  was  guilty  of  contributory  negligence  as 
matter  of  law. 

Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff.     Affirmed. 

L,  Sidney  Carrere,  for  the  appellant 

Thomas  Watts,  for  the  respondent. 

Opinion  by  Willaed  Baetlett,  J. : 

The  defendant  corporation  maintains  an  electric  lighting  plant 
in  the  city  of  Middletown,  furnishing  lights  under  the  incandescent 
system  and  the  arc  system.    For  the  maintenance  of  incandescent 
lights  the  necessary  voltage  is  only  110,  while  the  arc  wire  carries 
2,300  volts.    The  plaintiff's  intestate  was  killed  by  a  shock  of  elec- 
tricity received  while  he  was  endeavoring  to  put  out  some  of  the 
incandescent  lights  upon  a  chandelier  in  front  of  the  bar  in  a  cafe 
Dpon  West  Main  street  in  the  city  of  Middletown  on  the  evening 
of  January  22,  1902.     There  was  evidence  tending  to  show  that 
the  electric  current  which  caused  his  death  proceeded  from  one  of 
the  defendant's  arc  wires  which  had  come  in  contact  with  the  wire 
intended  for  incandescent  lighting  only.    There  was  also  proof  in 
the  case  warranting  a  finding  by  the  jury  that  such  contact  was 
due  to  improper  construction  shortly  before  the  accident,  that  is  to 
say,  the  testimony  indicated  that  the  wire  for  incandescent  light- 
ing and  the  wire  for  arc  lighting  had  been  placed  so  close  to  one 
another  as  to  be  dangerous  in  the  first  instance,  or  as  to  be  likely 
to  become  dangerous  under  weather  conditions  reasonably  to  be 
expected. 

It  is  earnestly  insisted  that  the  deceased,  who  was  himself  an 
electrician,  was  shown  to  have  been  guilty  of  contributory  negli- 
gence ;  but  I  think  that  this  question  also  was  properly  left  to  the 
jury-  It  is  true  that  he  had  seen  the  proprietor  of  the  cafe  at- 
tempt to  turn  out  the  lights  on  the  chandelier,  and  had  seen  him 
draw  back  on  account  of  the  shock  received.    On  the  other  hand. 
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it  is  to  be  observed  that  the  deceased  must  have  noticed  that  this 
shock  had  not  produced  any  serious  effects ;  and  it  cannot  be  held 
as  a  matter  of  law  that  he  was  at  fault  for  supposing  that  he  could 
turn  out  the  lights  himself  without  risk  of  fatal  injury. 

On  the  question  of  contributory  negligence,  coimcil  for  the  de- 
fendant asked  the  learned  trial  judge  to  charge  that  if  the  de- 
ceased's negligence  or  want  of  ordinary  care  contributed  in  the 
slightest  degree  to  the  accident,  the  plaintiff  could  not  recover. 
The  record  shows  the  following  response  to  this  request : 

"The  Court:  If  it  contributed  to  any  extent.  It  must  have  been  a  negleet 
of  ordinary  prudence,  ordinary  caution.  (To  the  jury) :  You  have  no  right 
to  inquire  how  largely  that  negligence,  if  it  existed,  contributed;  if  it  ooo' 
tributed  at  all,  then  it  would  defeat  the  action.  But  the  negligence  itself  must 
have  been  of  the  character  that  I  have  already  described,  a  neglect  of  ordinary 
caution.  If  there  was  any  negligence  on  his  part,  such  as  has  been  urged  upon 
you,  that  would  defeat  the  action.  It  is  for  you  to  say  whether  his  conduct 
was  negligent  or  not.  Mr.  Carrdre:  Under  all  the  circumstances  T  The 
Court:    Yes." 

It  is  conceded  in  the  brief  for  the  appellant  that  the  foregoing 
language  of  the  court  cured  any  error  there  might  have  been  in 
the  principal  charge  upon  the  subject  of  contributory  negligence, 
if  it  were  not  for  the  emphasis  laid  on  the  word  "  contributed." 
I  am  unable  to  perceive  how  such  emphasis  could  have  injured  the 
defendant,  inasmuch  as  it  is  certainly  true  that  any  negligence  on 
the  part  of  the  deceased  was  wholly  immaterial,  unless  it  tended 
to  bring  about  the  injury  which  gave  rise  to  the  action. 

The  verdict  was  $2,000.  It  is  contended  that  this  amount  is 
excessive,  because,  under  I  the  circumstances,  nominal  damages 
onlv  should  have  been  awarded,  and  because  the  court  erred  in 
instructing  the  jury  as  to  the  measure  of  damages.  The  deceased 
was  the  son  of  the  plaintiff,  and  at  the  time  of  his  death  was 
twenty-one  years  of  age  and  was  earning  ten  dollars  a  week.  He 
lived  with  his  father,  who  was  a  merchant  in  Middletown,  sixty- 
five  years  of  ago  at  the  time  of  the  accident.  The  son  was  a  young 
man  of  good  habits,  sober  and  industrious.  He  was  unmarried, 
and  the  amount  of  the  recovery  in  this  action  would  go  wholly  to 
the  father  as  the  sole  next  of  kin.  In  view  of  these  facts,  counsel 
for  the  defendant  asked  the  court  to  charge  that  the  plaintiff  had 
failed  to  show  any  pecuniary  damage,  and  therefore,  could  not 
recover  anything:  but  nominal  damasces.  This  request  was  refused, 
and  an  exception  was  duly  taken.     The  case  of  Ihl  v.  Forty-second 
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street,  etc.,  R.  R.  Co.,  47  N.  Y.  317,  321,  is  authority  for  the 
proposition  that  it  is  error  to  direct  a  jury  to  find  only  nominal 
dimages  in  an  action  for  wrongfully  causing  the  death  of  a  child 
of  tender  years.  I  cannot  see  why  such  a  direction  would  not 
be  equally  objectionable  where  the  victim  of  the  defendant's  negli- 
gence is  an  adult 

In  reference  to  the  amount  recoverable,  if  there  was  to  be  any 
recovery  at  all,  the  learned  trial  judge  told  the  jury  that  the  statute 
allowed  only  fair  compensation  for  the  pecuniary  loss  suffered, 
meaning  thereby  the  loss  of  money  or  money's  worth,  and  he  con- 
tinued as  follows: 

"Altlioiigh  the  action  is  mmintained  by  the  plaintiff  as  administrator,  he 
maintains  it  for  his  own  benefit  and  his  own  benefit  entirely.  It  is  just  a 
question  of  bow  much  in  all  human  probability  the  plaintiff  would  in  the 
eoarse  of  his  life  have  received  in  the  way  of  pecuniary  benefit  from  his 
son  if  be  had  lived.  Nobody  can  lift  the  curtain  of  the  future  and  see  what 
is  behind  it.  Nobody  knows  whether  this  young  man  would  have  lived  an- 
other year.  If  he  had  lived,  you  would  have  to  consider  whether  he  would 
have  married  and  had  a  family  of  his  own ;  whether  his  duties  and  obligations 
in  that  direction  would  have  been  likely  to  consume  any  means  that  he  might 
have  acquired.  You  have  got  to  consider  that  his  father  was  in  comfortable 
circumstances.  The  father's  need  to  call  upon  his  son  at  all  should  be  con- 
sidered, in  view  of  the  fact  that  he  is  himself  a  man  of  considerable  means. 
The  young  man's  health  might  have  failed,  if  he  had  lived,  and  the  father 
himself  might  not  have  lived  to  a  time  when  he  would  require  any  aid  from 
his  son.  You  can  see  that  there  are  a  thousand  peradventures  about  it. 
You  must  consult  your  experience  in  human  life.  How  is  it  generally  between 
a  father  and  a  sonT  Here  was  a  son  twenty-one  years  old;  the  father  is  ad- 
vanced in  years.  How  much  money,  or  money's  worth,  do  you  think,  on  your 
oaths,  this  plaintiff,  this  father,  would  have  received  from  his  son  if  he  had 
lived  ?  That  Is  the  measure  of  all  the  recovery  that  you  are  entitled  to  give 
the  plaintiff.  You  must  discard  all  sympathy.  If  you  do  not,  you  will  do  in- 
justice. You  must  confine  yourselves  absolutely  to  what,  in  your  conservative 
judgment,  it  can  fairly  be  said  that  this  plaintiff  would,  in  all  human  prob- 
ability, have  received  in  the  way  of  money,  or  money's  worth,  from  his  son 
if  he  had  lived." 

At  this  point  counsel  for  the  defendant  excepted  to  the  whole 
charge  on  the  question  of  damages,  on  the  ground  that  it  was  per- 
mitting the  jury  to  speculate  and  to  conjecture,  when  there  was 
no  evidence  upon  which  they  could  base  any  damages  in  the  case, 
whereupon  the  following  colloquy  took  place,  as  set  out  in  the 
record: 

"The  Court:    By  reason  of  the  fact  that  nothing  can  be  known  about  the 
fatare,  call  it  whatever  name  you  like,  it  is  Bpeculation.     It  is  speculation, 
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no  more  and  no  less,  in  all  these  cases.  The  courts  may  say  what  they  please 
about  there  being  no  right  to  speculate.  It  is  one  of  the  cases  in  which  thoj 
have  to  speculate  or  find  a  verdict  for  the  defendant.  The  future  is  altogether 
unknown.  Mr.  Carrdre:  On  that  ground  I  ask  you  to  direct  a  verdict  for  the 
defendant.  The  Court:  No;  (to  the  jury)  it  is  like  all  these  cases,  gentle- 
men; it  is  a  matter  for  the  exercise  of  your  sound  discretion  as  to  what  will 
be  a  fair  compensation  to  the  plaintiff  for  any  pecuniary  loss  he  has  sustained 
by  reason  of  his  son's  death." 

Considering  together  all  that  the  court  said  on  the  subject  of 
damages,  it  does  not  seem  to  me  that  any  error  was  conmiitted  or 
that  the  jury  could  have  been  mislead.  As  was  said  by  Finch,  J,, 
in  Houghkirk  v.  President,  etc.,  D.  &  H.  C.  Co.,  92  N.  Y.  219, 
225,  the  damages  to  the  next  of  kin  by  reason  of  the  loss  of  a 
human  life  are  necessarily  indefinite,  prospective  and  contingent* 
"  They  cannot  be  proved  with  even  an  approach  to  accuracy,  and 
yet  they  are  to  be  estimated  and  awarded,  for  the  statute  has  so 
commanded.  But  even  in  such  case  there  is,  and  there  must  be, 
some  basis  in  the  proof  for  the  estimate,  and  that  was  given  here 
and  always  has  been  given.  Human  lives  are  not  all  of  the  same 
value  to  the  survivors.  The  age  and  sex,  the  general  health  and 
intelligence  of  the  person  killed,  the  situation  and  condition  of  the 
survivors  and  their  relation  to  the  deceased;  these  elements  fur- 
nish some  basis  for  judgment.  That  it  is  slender  and  inadequate 
is  true  j  *  *  *  but  it  is  all  that  is  possible,  and  while  that 
should  be  given,    *    *    *    more  cannot  be  required." 

The  case  of  Birkett  v.  Kinderbocker  Ice  Co.,  110  N.  Y.  504, 
is  an  additional  decision  to  the  effect  that  the  authorities  in  this 
State  would  not  justify  a  ruling  that  nominal  damages  only  could 
be  recovered  in  this  class  of  cases ;  and  as  to  the  instruction  that 
the  assessment  of  damages  in  cases  of  this  character  must  always 
be  to  some  extent  speculative,  reference  may  be  made  to  Ethering- 
ton  V.  Prospect  Park  &  Coney  Island  R.  R.  Co.,  88  N.  Y.  641, 
where  a  charge  was  sustained  in  which  the  jury  were  instructed 
that  there  was  no  way  to  ascertain  mathematically  what  the  dam- 
age would  be,  and  that  it  necessarily  must  be  to  a  great  extent 
speculative.  "  The  proof  may  be  unsatisfactory,"  says  Earl,  J,, 
in  Lockivood  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.  523,  527, 
"  and  the  damages  may  be  quite  uncertain  and  contingent,  yet 
the  jurors  in  each  case  must  take  the  elements  thus  furnished  and 
make  the  best  estimate  of  damages  they  can. 
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In  addition  to  the  general  rule  laid  down  in  the  authorities 
which  have  been  cited,  we  may  find  a  precedent  closely  resembling 
the  case  at  bar  in  Bierhauer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  15 
Hun,  559,  in  which  the  Greneral  Term  of  the  third  department 
refused  to  interfere  with  a  verdict  of  $5,000,  where  the  deceased 
was  about  twenty-one  years  old,  and  his  father,  about  sixty-five 
years  of  age,  was  his  next  of  kin,  and  alone  entitled  to  compensa- 
tion under  the  statute.  It  is  true  that  Mr.  Justice  Bockes,  who 
wrote  the  opinion,  was  in  favor  of  a  reduction  of  the  verdict,  but 
he  was  overruled  in  this  respect  by  his  associates. 

I  advise  an  affirmance  of  the  judgment  and  order  under  review. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


City  of  Hendebson  v.  Young. 

Kentucky  Court  of  Appeals  —  Dec.  7,  190i, 

26  Ky.  Law  Rep.  1152,  83  S.  W.  583. 

Fdwehs  of  Citt  to  Manage  and  Operate  Electbic  Plant.  —  In  the  man- 
agement And  operation  of  its  electric  plant  a  city  is  not  exercising  its 
governmental  or  l^slative  powers,  but  its  business  powers,  and  may 
conduct  it  in  the  manner  which  promises  the  greatest  benefit  to  the  city 


Poirer  of  Mnniolpality  to  Ereot  and  Blaintain  an  Eleotrlo  Idglit 
Plant.  "^  An  expense  incurred  by  a  municipality  in  building  and  operating 
its  plant  to  furnish  lights  is  a  necessary  expense,  and  is  not  such  a  debt  as 
most  be  submitted  to  a  popular  vote  before  it  can  be  incurred  under  sectiou 
7  of  article  7  of  the  Constitution  of  North  Carolina.  The  power  to  light  the 
ttreetB  and  public  buildings  and  places  of  a  city  is  implied,  because  the  use 
of  such  power  is  necessary  to  fully  protect  the  lives  and  comfort  and  property 
of  its  inhabitants.  Possessing  the  authority  to  do  the  lighting,  the  power 
carries  with  it  incidentally  the  further  power  to  provide  the  necessary  plant 
to  generate  and  supply  the  electricity  required.  Fawcett  v,  Toum  of  Mt, 
Airy,  8  Am.  Electl.  Cas.  341,  45  S.  £.  1029,  and  note  thereunder.  See  also 
the  following  cases  and  notes  thereunder:  Linn  et  al.  v,  Chamhershurg,  4 
Am.  Electl.  Cas.  647;  Citizens^  Gaslight  Co.  v.  Town  of  Wakefield^  5  Am. 
Electl.  Cas.  631;  Jtuikaonville  Electric  Light  Co,  v.  City  of  Jacksonville,  6 
Am.  Elect!.  Cas.  668. 

Otker  eases  in  tills  Tolnme  relating  to  the  power  of  municipalities  to 
maintain  electric  light  plant.  Mcllhinny  v.  Village  of  Trenton,  post  (no 
right  to  erect  plant  in  center  of  street)  ;  Baker  v.  City  of  Cartersville,  post 
(issuance  of  bonds)  ;  Norwish  Oas  d  Electric  Co.  v.  City  of  Nortmch,  post 
(compelling  city  to  purchase  private  plant  pursuant  to  statute)  ;  Todd  v. 
City  of  Crete,  post;  Overall  v.  City  of  Madisonville,  post  (police  power)  ; 
lAgkthipe  v.  City  of  Orange,  post. 
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and  iU  inhabitants  in  the  judgment  of  the  city  council;  and  it  is  not 
within  the  province  of  the  court  to  interfere  with  the  reasonable  diaere- 
tion  of  the  council  in  such  matters. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.    Reversed. 
John  Francis  Lochett,  for  appellant 
Clay  &  Clay,  for  appellee. 

Opinion  by  Bubnam,  C.  J. : 

This  action  was  instituted  by  the  appellee,  S.  A.  Young,  a  resi- 
dent and  taxpayer  of  the  city  of  Henderson,  to  enjoin  the  city 
authorities  from  furnishing  to  property  outside  of  the  city  limits 
an  electric  light  current  from  the  electric  light  plant  belonging  to 
the  city,  upon  the  grounds  that  by  the  express  terms  of  subsection 
6  of  section  3290  of  the  Kentucky  Statutes  of  1903,  which  is  a 
section  of  the  charter  of  cities  of  the  third  class,  to  which  Hender- 
son belongs,  it  was  only  authorized  to  provide  the  city  and  the 
inhabitants  thereof  with  water,  light,  power,  heat,  telephone  ser- 
vice, etc.,  and  by  necessary  implication  it  was  prohibited  from 
extending  such  service  beyond  the  city  limits.  The  city,  for 
answer,  says,  in  substance :  "  That  the  electric  light  plant  be- 
longing to  the  city  is  equipped  with  machinery  which  is  capable, 
with  the  same  number  of  employee  now  found  necessary  to  con- 
duct it,  to  furnish,  with  a  small  additional  expense  for  fuel,  light 
to  a  very  much  larger  number  of  customers  than  it  now  has,  or 
is  likely  to  have  for  some  years  to  come;  and  that  the  only  way 
in  which  it  can  pay  for  the  construction  of  the  plant  and  meet  its 
operating  expenses  is  to  enlarge  the  number  of  its  probable  cus- 
tomers; that  in  the  instance  complained  of  it  has  the  personal 
guaranty  of  solvent  parties,  living  just  outside  of  the  city  limits, 
to  pay  such  a  sum  for  three  years  as  will  reimburse  it  for  all  the 
expense  to  which  the  city  would  be  subjected  in  making  the  pro- 
posed extension,  and  to  take  and  pay  for  the  electric  current  to  be 
furnished  by  the  city  at  ten  per  cent  in  excess  of  the  price  charged 
to  residents  of  the  city.  It  is  further  alleged  that  the  city  will 
bo  in  no  wise  embarrassed  in  its  duty  to  furnish  light  to  the  city 
by  the  proposed  contract  with  parties  living  outside  of  the  city,  i 
but  that  such  contract  would  be  for  the  mutual  benefit  of  both  \ 
parties/'    A  general  demurrer  was  sustained  to  the  answer,  and 
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the  city  perpetually  enjoined  from  extending  its  electric  current 
outside  the  city  limits,  and  the  city  has  appealed. 

A  city  has  two  classes  of  powers  —  one  legislative  and  govern- 
mental, in  the  exercise  of  which  it  is  a  sovereignty  and  governs 
its  people ;  and  in  the  exercise  of  this  class  of  powers  the  statute 
must  be  strictly  construed.     The  other  class  of  powers  is  conferred 
upon  it  for  the  purpose,  not  of  government,  but  for  private  advan- 
tage to  the  city  and  its  inhabitants.     In  the  exercise  of  these 
powers  it  is  governed  by  the  same  rules  that  govern  private  indi- 
riduals   or  corporations.     See  Dillon's  Municipal   Corporations 
(3d  ed.),  36,  and  authorities  cited  in  note.     In  the  management 
and  operation  of  its  electric  plant  a  city  is  not  exercising  its  gov- 
ernmental or  legislative  powers,  but  its  business  powers,  and  may 
conduct  it  in  the  manner  which  promises  the  greatest  benefit  to 
the  city  and  its  inhabitants  in  the  judgment  of  the  city  council ; 
and  it  is  not  within  the  province  of  the  court  to  interfere  with 
the  reasonable  discretion  of  the  council  in  such  matters.     Ques- 
tions similar  to  the  one  at  bar  were  very  fully  considered  in  the 
cases  of  Illinois  Trust  &  Savings  Bank  v.  City  of  Arkansas,  76 
Fed.  i271,  22  C.  C.  A.  171,  34  L.  R  A.  518,  and  Pikes  Pedii 
Power  Co.  v.  City  of  Colorado  Springs,  105  Fed.  1,  44  C.  C.  A. 
333.     In   the   opinion   in   the   latter  case   the   court   used  this 
language : 

"  But  it  is  equally  true  that  municipalities  and  their  officers  have  the  power 
and  use  of  all  public  utilities  under  their  control  for  the  benefit  of  their 
cities  and  citizens,  provided  always  that  such  application  does  not  mate- 
rially impair  the  usefulness  of  these  facilities  for  the  purpose  for  which  they 
were  primarily  created.  •  •  •  Where  a  city  has  had  legislative  authority 
to  erect  a.  dam  for  the  purpose  of  waterworks  for  the  city,  it  might  lawfully 
lease  for  private  purpose  any  excess  of  water  not  required  for  its  waterworks. 
This  is  a  just  and  reasonable  rule.  It  is  a  rule  not  inconsistent  with  any 
principle  of  law  or  equity,  and  in  accord  with  that  good  sense  and  good  busi- 
ness principles  which  recognize  as  a  public  good  the  growth  of  two  blades  of 
grass  where  but  one  grew  before,  and  the  conversion  of  waste  to  use." 

It  seems  to  us  that  this  case  falls  clearly  within  the  rule  an- 
roiinced  in  the  foregoing  cases,  and  that  the  trial  court  erred  in 
sui^taining  a  demurrer  to  the  answer. 

For  reasons  indicated,  the  judgment  is  reversed,  and  cause 
lemanded  for  proceedings  consistent  with  this  opinion. 
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Kennedy  v.  City  of  New  York. 

New  York  Appellate  Division,  Second  Department  —  Dec,  15,  1904, 

99  App.  Div.  588,  91  N.  Y.  Supp.  252. 

1.  CONTBACT   BETWEEN    CiTT    AND    ELECTRIC    ILLUICINATING   COMPANY   —   VEt 

FEN8B  OF  CiTT  IN  ACTION  ON  SucH  CONTRACT.  —  A  city  which  makes  a 
contract  for  the  furnishing  of  electric  light  should  not  be  allowed  to 
escape  payment  for  lighting  furnished  and  accepted  thereunder,  on  the 
plea  that  at  the  time  the  electric  lighting  contract  was  executed  there 
was  a  contract  with  a  gas  illuminating  company  for  the  furnishing  of 
gas  light,  and  that  the  common  council  of  the  city  had  appropriated  all 
of  the  taxes  levied  for  the  lighting  purposes  for  payment  of  obligation* 
incurred  under  the  contract  with  the  gas  illuminating  company,  when  it 
appears  that  such  an  appropriation  was  not  compulsory  under  the  terma- 
of  the  gas  illuminating  company's  contract,  but  was  an  arbitrary  act  in 
utter  disregard  of  the  obligation  flowing  out  of  the  electric  illuminating 
contract. 
2.  Same  —  Failure  op  Illuminating  Company  to  Supply  Light  during 
Stipulated  Hours.  —  The  fact  that  the  electric  lighting  contract  re- 
quired the  lights  to  be  furnished  from  sunset  to  sunrise,  and  that  the 
electric  light  company  only  furnished  such  lights  after  1:30  A.  M.,  is  not 
a  defense  to  an  action  brought  by  the  electric  light  company  against  the 
city  to  recover  moneys  due  under  the  contract,  where  it  appears  that 
such  contract  provided  **  in  case  for  any  reason  any  of  such  lamps  are 
not  lighted  and  lights  are  not  furnished  during  any  of  the  times  herein 
provided  or  during  the  hours  herein  provided  for,  a  rebate  pro  rata 
according  to  the  time  they  are  not  so  lighted  shall  be  made  from  the  amount 
here  provided  to  be  paid,"  and  that  the  city  had  never  contended  that 
such  variations  from  the  terms  of  the  contract,  concerning  the  hours 
during  which  the  electric  light  should  be  furnished,  were  within  the 
quoted  provision  of  the  contract. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff  and  from  an  order  denying  the 
defendant's  motion  for  a  new  trial.     Reversed, 

Before  Hirschberg,  P.  J.,  and  Bartlett,  Woodward,  Jenks, 
and  Hooker,  JJ. 

James  D.  Bell,  for  appellant. 

Ilector  M,  Hitchings,  for  respondent. 

Opinion  by  Jenks,  J. : 

Inasmuch  as  both  plaintiff  and  defendant  moved  for  the  ver- 
dict, the  verdict  directed  is  in  effect  that  of  the  jury.  Adams  v. 
Roscoe  Lumber  Co,,  159  N.  Y.  176,  53  N.  E.  805;  Smith  v.  Wes- 
ion,  159  N.  Y.  194,  54  N.  E.  38, 
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discussed  this  phase  of  the  question  upon  the  defendant's  proposi- 
tion  that  the  sole  source  of  payment  was  an  appropriation,  and 
iliat  tlierefore  the  contract  was  invalid.     In  the  face  of  a  contract 
'!;ily  made,  the  city  should  not  be  allowed  to  escape  payment  for 
light  furnished  and  accepted  thereunder  on  the  plea  that  there  was 
another  existing  contract  under  which  the  common  council  had 
appropriated  all  of  the  taxes  laid  for  lighting  purposes,  when  such 
appropriation  was  not  compulsory  by  the  terms  of  the  gas  illumi- 
nating contract,  but  appears  to  have  been  an  arbitrary  act  in  utter 
disregard  of  the  obligations  flowing  out  of  the  electric  lighting 
contract.     Nelson  v.  The  Mayor,  63  N,  Y.  635 ;  Leonard  v.  Long 
Island  City  (Sup.),  20  N.  Y.  Supp.  26;  Kramrath  v.  City  of 
Albany,  127  N.  Y.  675,  681,  28  N.  E.  400. 

It  is  contended  that  the  contract  was  not  fulfilled,  because, 
while  in  terms  it  required  lights  from  sunset  to  sunrise,  light  was 
furnished  only  after  1 :30  a.  m.     But  the  contract  also  provided : 

"  In  case  for  any  reaaon  any  of  such  lamps  are  not  Ughted  and  lights  are 
Bot  furnished  during  any  of  the  times  herein  provided  or  during  the  hourd 
herein  provided  for,  a  rebate  pro  rata  according  to  the  time  they  are  not  so 
lighted  shall  be  made  from  the  amount  here  provided  to  be  paid,  and  in  ease 
the  light  furnished  is  not  equal  to  the  candle  power  herein  provided,  a  rebate 
fro  rata  according  to  the  deficiency  in  candle  power  shall  also  be  made." 

I  think  that  this  sufficiently  contemplates  the  variation  of  the 
hours  of  furnishing  the  light.  It  does  not  appear  that  the  de- 
fendant or  its  predecessor  ever  raised  the  contention  heretofore 
that  the  variation  was  not  within  this  provision  of  the  contract, 
and  it  is  now  foreclosed  thereby.     Baird  v.  Mayor,  96  N.  Y.  567. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All 
concur. 


Baeto  v.  Iowa  Telephone  Co. 

lovoa  Supreme  Court  —  Dec,  17,  1904. 
121  Iowa  241,  101  N.  W.  876. 

1.  Tklkphons  CoicpANiEB  —  Cabe  REQUIRED.  —  Though  a  telephone  lineman 
is  of  necessity  exposed  to  unusual  dangers,  it  is  the  duty  of  his  employer 
to  see  that  the  place  where  he  is  to  perform  his  work  is,  in  view  of  the 
situation,  reasonably  safe,  and  it  is  no  excuse  to  say  that  an  act  in  viola- 
tion of  this  duty  was  that  of  another,  if  with  the  employer's  consent  or 
acqoieseenoe. 
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reads :  "  The  copy  was  offered  in  evidence  by  the  defendant,  and 
received  (see  Appendix,  p.  43)."  But  examination  of  Appendix^ 
page  43,  does  not  show  any  such  exhibit.  On  page  42  there  is 
Exhibit  5,  which  runs  over  into  page  43,  but  this  is  but  the  resolu- 
tion which  I  have  heretofore  described  —  that  the  "  mayor  and 
city  clerk  be,  and  they  hereby  are,  directed  to  execute  and  deliver 
the  proper  renewal  of  said  contract  according  to  the  terms  and 
conditions  thereof." 

But  assuming  that  such  a  contract  existed,  there  is  a  defective 
premise  in  the  defendant's  proposition.  That  proposition  is: 
The  appropriation  for  lighting  the  streets  in  1892  was  $42,300; 
the  cost  of  lighting  imder  the  prior  gas  contract  was  $39,295 ;  ergo, 
the  common  council  were  powerless  to  execute  the  electric  lighting 
contract  involving  payments  in  excess  of  the  appropriation.  Con- 
ceding that  the  sole  source  of  payments  upon  such  a  contract  was 
the  appropriation,  yet  the  defective  premise  is  that  the  cost  of 
lighting  under  the  illuminating  gas  contract  was  $39,295,  which, 
in  order  to  justify  the  conclusion,  should  read  that  at  the  time  of 
the  execution  of  the  electric  lighting  contract  the  existing  illumi- 
nating gas  contract  absolutely  and  necessarily  required  the  ap- 
plication of  $39,295.  I  do  not  find  evidence  to  justify  such 
premise.  We  are  apprised  that  the  original  illuminating  gas 
contract  was  for  lighting  street  lamps  at  a  fixed  sum  per  lamp. 
But  it  does  not  appear  that  any  total  sum  was  called  for  or  re- 
quired, or  what  number  of  lamps  the  company  was  entitled  to 
light  irrespective  of  the  power  of  regulation  or  reduction  vested  in 
the  city.  The  fact  that,  six  months  after  the  execution  of  the 
electric  lighting  contract  and  the  entry  upon  its  performance,  the 
common  council,  upon  a  recital  of  necessity,  voted  to  apply  the 
entire  appropriation  for  the  year  to  the  gas  illuminating  contract, 
is  no  proof  that  it  was  required  to  do  so  by  the  terms  of  that  con- 
tract. For  aught  that  appears,  when  the  electric  lighting  con- 
tract was  made  there  was  an  appropriation  which  was  subse- 
quently sought  to  be  applied  exclusively  to  the  gas  illuminating 
contract.  If  there  was  no  appropriation  applicable  in  whole  or 
in  part,  and  if  the  resolve  was  required  by  the  law  in  view  of 
existing  obligations,  then  it  was  incumbent  upon  the  defendant  to 
flhow  those  things,  instead  of  interposing  this  belated  resolve, 
which  appears  to  be  arbitrary  and  not  required  by  law,     I  have 
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discussed  this  phase  of  the  question  upon  the  defendant's  proposi- 
tion  that  the  sole  source  of  payment  was  an  appropriation,  and 
i.iat  therefore  the  contract  was  invalid.  In  the  face  of  a  contract 
'Inly  made,  the  city  should  not  be  allowed  to  escape  payment  for 
light  furnished  and  accepted  thereunder  on  the  plea  that  there  was 
another  existing  contract  under  which  the  common  coimcil  had 
appropriated  all  of  the  taxes  laid  for  lighting  purposes,  when  such 
appropriation  was  not  compulsory  by  the  terms  of  the  gas  illumi- 
nating contract,  but  appears  to  have  been  an  arbitrary  act  in  utter 
disregard  of  the  obligations  flowing  out  of  the  electric  lighting 
contract.  Nelson  v.  The  Mayor,  63  N.  Y.  536 ;  Leonard  v.  Long 
Island  City  (Sup.),  20  N.  Y.  Supp.  26;  Kramrath  v.  City  of 
Albany,  127  N.  Y.  675,  681,  28  N,  E.  400. 

It  is  contended  that  the  contract  was  not  fulfilled,  because, 
while  in  terms  it  required  lights  from  sunset  to  sunrise,  light  was 
famished  only  after  1 :30  a.  m.     But  the  contract  also  provided : 

"In  ease  for  any  reason  any  of  such  lamps  are  not  lighted  and  lights  are 
sot  furnished  during  any  of  the  times  herein  provided  or  during  the  hourd 
herein  provided  for,  a  rebate  pro  rata  according  to  the  time  they  are  not  so 
lighted  shall  be  made  from  the  amount  here  provided  to  be  paid,  and  in  ease 
the  light  furnished  is  not  equal  to  the  candle  power  herein  provided,  a  rebate 
pro  rata  according  to  the  deficiency  in  candle  power  shall  also  be  made." 

I  think  that  this  sufficiently  contemplates  the  variation  of  the 
hours  of  furnishing  the  light.  It  does  not  appear  that  the  de- 
fendant or  its  predecessor  ever  raised  the  contention  heretofore 
that  the  variation  was  not  within  this  provision  of  the  contract, 
and  it  is  now  foreclosed  thereby.     BaArd  v.  Mayor,  96  N.  Y.  567. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All 
concur. 


Baeto  v.  Iowa  Telephone  Co. 

lotoa  Supreme  Court  —  Dec,  17,  1904. 
121  Iowa  241,  101  N.  W.  876. 

1.  Tblkphons  Compahieb  —  Care  Kequibed.  —  Though  a  telephone  lineman 
18  of  necessity  exposed  to  unusual  dangers,  it  is  the  duty  of  his  employer 
to  tee  that  the  place  where  he  is  to  perform  his  work  is,  in  view  of  the 
titaation,  reasonably  safe,  and  it  is  no  excuse  to  say  that  an  act  in  viola- 
iioD  of  this  duty  was  that  of  another,  if  with  the  employer's  consent  or 
acqiiieaoenoe. 
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2.  Same.  —  If  a  telephone  company  permits  an  electric  light  company  to  use 

its  poles,  it  must  see  that  its  employees  are  not  exposed  to  perils  the  risk 
of  which  was  not  assumed. 

3.  Cabb,  Degree  of.  —  Those  using  electricity  must  exercise  a  degree  of  care 

and  skill  in  the  construction  and  maintenance  of  necessary  apparatus  and 
machinery  commensurate  with  the  dangers  involved. 

4.  DxJTT  TO  Inspect  Wiees.  —  Where  wires  are  so  placed  that  the  insulatioii 

may  be  expected  to  wear  off  at  short  intervals,  because  of  coming  in 
contact  with  other  materials,  and  where  loss  of  Insulation  renders  tJiem 
dangerous,  inspection  should  be  made  with  such  frequency  as  appears 
reasonably  necessary  to  discover  and  remedy  defects,  to  the  end  that 
injury  may  not  result  therefrom. 

5.  INJUBY  TO  Telephone  Lineman  —  Negijgencc.  —  Where  a  telephone  line- 

man was  injured  by  contact  with  electric  light  wires  which  the  telephone 
company  allowed  to  be  fastened  to  its  poles,  it  was  held  that  the  question 
of  defendant's  negligence  was  for  the  jury. 

6.  Sams  —  Assumption  of  Risk.  —  A  telephone  lineman,  who  was  not  an 

inspector  and  was  ignorant  of  the  method  of  testing  live  wires,  cannot  be 
held  to  have  assumed  the  risk,  as  a  matter  of  law,  of  injury  from  an  eleo* 
trie  light  wire  fastened  to  the  telephone  pole  by  an  electric  light  company. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Affirmed. 
A.  Van  Wagenen,  for  appellant. 
Henderson  &  Fribourg,  for  appellee. 

Opinion  by  Ladd,  J. : 

On  the  18th  day  of  April,  1901,  the  plaintiff  was  employed  as 
lineman  by  defendant  and  was  engaged  in  stringing  what  are 
called  "  lead  offs,"  being  connections  from  the  main  line  of  tele- 
phone wires  to  residences  or  places  of  business  of  patrons.  After 
ascertaining  the  wires  with  which  to  connect  a  laundry  near  the 
intersection  of  Court  and  Fourth  streets  he  advised  the  wire  chief, 
and  was  informed  that  a  certain  telephone  was  connected  with  a 
metallic  circuit  when  it  should  have  been  a  common  return.  In 
a  metallic  circuit  two  wires  nm  all  the  way  from  the  telephone 
to  the  central  oifice,  while  in  a  common  return  one  wire  runs 
from  the  office  to  the  telephone,  and  the  current  travels  back  over 
a  wire  common  to  several  telephones,  sometimes  called  the  "  Mc- 
Clure "  wire.  Plaintiff,  in  proceeding  to  remedy  the  defect, 
climbed  the  pole  on  which,  about  thirty  feet  from  the  ground, 
were  two  crossbars,  and  above  these  a  "  hickey  "  had  been  placed 
by  the  Sioux  City  Electric  Light  Company.  A  " hickey'*  con- 
sists of  two  iron  strips  fastened  to  the  pole  and  extending  above 
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its  end,  supporting  a  crossbar.     On  this  crossbar  there  were  two 
electric  light  wires  of  110  volts  and  two  primary  wires,  connect- 
ing alternating  currents  of  1,050  volts  each.     A  wire  tapped  one 
of  these  and  ran  down  to  the  middle  bar,  and,  after  being  wound 
around  a  peg,  onto  the  fuse  box,  which  was  attached  to  the  lower 
crossbar  west  of  the  post,  and  over  the  end  of  a  supporting  brace 
extending  from  the  pole  to  the  crossbar.     The  fuse  box  was  six 
inches  long  by  three  or  four  inches  wide,  and  is  described  as 
"fusable  plug  down  in  a  receptacle  to  Mow  out  or  melt  out  in 
case  of  a  short  circuit  on  the  line."     A  substance  of  lower  con- 
ductivity than  the  wire  is  placed  in  it,  and  melts  when  two  wires 
come  together.     A  converter  was  attached  to  the  north  side  of  the 
pole,  the  top  of  it  at  the  middle  of  the  lower  crossbar.     This  was 
about  eighteen  inches  high  and  twelve  or  fifteen  inches  wide.     Its 
purpose  was  to  convert  the  current  from  a  higher  into  others  of 
lower  voltage.     In  this  instance  the  current  passing  into  a  store 
nearby  was  reduced  to  104  volts.     A  connecting  coil,  about  one 
and  one-half  inches  in  diameter,  of  wire  three  thirty-seconds  of  an 
inch  thick,  extended  from  the  fuse  box  to  the  converter.     Back 
of  this  wire  was  the  iron  brace  previously  mentioned,  and  as  the 
coil  was  longer  than  seems  to  have  been  necessary  it  is  supposed 
to  have  been  blown  back  and  forth  by  the  wind  against*  the  brace 
ontil  the  insulation  wore  from  the  wire.     The  telephone  wires 
were  stretched  over  the  middle  and  lower  crossbars,  save  the  com- 
mon return,  which  was  attached  to  a  bracket  fastened  on  the  east 
side  of  the  pole  at  the  lower  end  of  the  brace  supporting  the 
middle  crossbar.     The  plaintiff  cut  the  return  wire  of  the  metallic 
circuit  and  attached  it  on  the  common  return,  which  was  on  the 
bracket.     He  then  had  hold  of  the  bracket  with  one  hand,  and 
in  descending  grasped  the  iron  brace  of  the  wire  coil  connecting 
the  fuse  box  and  the  converter,  when,  as  the  evidence  tended  to 
ahow,  he  was  struck  by  a  current  of  electricity  and  fell  to  the 
earth* 

1.  The  hickey,  electric  light  wires,  fuse  box,  and  converter  were 
placed  on  the  pole  without  the  defendant's  consent,  but,  as  these 
had  remained  thereon  more  than  a  year,  it  may  well  be  assumed 
to  have  been  done  with  its  acquiescence.  That  they  were  so  placed 
by  another  company  did  not  relieve  the  defendant  of  its  duty  to 
take   reasonable  precautions   for  the   safety  of   its   employees. 

17 


268  Ahrbicau  Ei^ctbicai.  Casbb.  [voi.  9 

Thou^  the  lineman  is  of  necessity  exposed  to  unusual  dangers, 
it  is  the  duty  of  the  employer  to  see  that  the  place  where  he  is  to 
perform  his  work  is,  in  view  of  the  situation,  reasonably  safe; 
that  is,  shielded  from  such  perils  as  an  ordinarily  prudent  and 
skilful  man  would  under  like  circumstances,  guard  against,  and 
it  is  no  excuse  to  say  that  an  act  in  violation  of  this  duty  was  that 
of  another,  if  with  the  employer's  consent  or  acquiescence.  In 
other  words,  the  obligation  to  provide  the  employee  a  reasonably 
safe  place  to  work  is  an  affirmative  and  continuing  duty  on  the 
part  of  the  employer.  If  the  defendant  chose  to  allow  the  electric 
light  company  to  use  its  poles,  it  became  its  duty  to  see  that  these 
were  not  so  used  as  to  expose  the  telephone  company's  employees 
to  perils  the  risk  of  which  was  not  assumed  in  entering  such 
hazardous  employment.  See  McOvxre  v.  Bell  Tel.  Co.,  7  Am. 
Electl.  Cas.  769,  167  N.  Y.  208,  60  N.  E.  433,  62  L.  R.  A,  437; 
Cherokee,  etc.,  Coal  Co.  v.  Britton  (Kan.  App.),  45  Pac  100; 
TraiTwr  v,  B.  B.  Co..  137  Pa.  145,  20  Atl.  632. 

Counsel  have  stated  in  eloquent  terms  the  advantages  of  elec- 
tricity. The  power  supplied  by  it  and  manifested  in  difieroit 
ways  is  now  in  common  use.  Its  economic  advantages  are  im- 
measurable. Its  possibilities  are  inconceivable.  But  unless  prop- 
erly handled  it  is  also  exceedingly  dangerous,  and  those  utilizing 
the  agency  cannot  complain  if  a  degree  of  care  and  skill  in  the 
construction  and  maintenance  of  necessary  apparatus  and  ma- 
chinery is  exacted  commensurate  with  the  dangers  involved,  ilc- 
Adam  v.  Cen.  B.  &  E.  Co.,  6  Am.  Electl.  Cas.  348,  67  Conn.  446, 
35  Atl.  341.  See  Overall  v.  Louiaville  E.  &  L.  Co.  (Ky.),  7 
Am.  Electl.  Cas.  521,  47  S.  W.  442.     Such  is  the  rule  with  re- 
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tion  renders  them  dangerous,   inspection  should  be  made  with 
such  frequency  as  appears  reasonably  necessary  to  discover  and 
i«medy  defects,  to  the  end  that  injury  may  not  result  therefrom. 
The  lineman  necessarily  ascended  on  the  opposite  side  of  this 
pole,  and  when  in  that  position  his  view  of  the  wire  was  ob- 
stmcted  by  the  location  of  the  fuse  box,  converter,  crossbar,  and 
brace,  and  he  would  not  be  likely  to  search  for  a  wire  on  the 
other  side,  not  fastened  to,  but  swinging  against,  the  brace,  espe- 
cially if  ignorant  of  the  mechanism  of  the  fuse  box  and  converter. 
The  defendant  must  be  presumed  to  have  known  what  every  one 
else  has  observed,  that  linemen  in  going  up  and  down  poles  take 
hold  of  the  braces  and  other  projections  which  do  not  appear  to 
be  dangerous,  and  in  placing  or  permitting  others  to  place  wires 
tnd  apparatus  on  these  poles  should  have  taken  this  custom  into 
consideration  in  guarding  against  exposing  its  employees  to  un- 
necessary peril;  and  whether  it  did,  in  view  of  all  the  circum- 
stances, exercise  ordinary  care  and  skill  in  so  doing,  was  for  the 
jury  to  decide. 

2.  That  plaintiff  assumed  the  risks  incident  to  his  employment 
no  one  questions.     Had  he  been  an  inspector,  or  had  the  inspection 
of  the  poles  and  wires  been  a  part  of  his  duties,  there  would  be 
much  force  in  appellant's  contention  that  he  should  be  held  to 
have  known  what  it  was  his  duty  to  ascertain.     See  Anderson  v. 
The  Inland  Telephone  &  Tel.  Co.  (Wash.),  7  Am.  Electl.  Cas. 
725,  53  Pac  657,  41  L.  R  A.  410 ;  Chisholm  v.  The  New  Eng. 
T.  &  T.  Co.,  176  Mass,  125,  57  N.  E.  383 ;  Bergin  v.  New  Eng. 
TeL  Co.  (Conn.),  38  Atl.  888,  39  L.  R.  A.  195;  New  Omaha  T. 
n.  E.  L.  Co.  V.  Rombold  (Neb.),  8  Am.  Electl.  Cas.  654,  97 
N.  W.  1030.     But  he  was  not  an  inspector,  and  the  record  is  void 
of  any  evidence  upon  which  it  could  have  been  found  that  inspec- 
tion was  a  part  of  his  duty.     True,  he  was  required  to  report  any 
defects  he  might  observe,  but  he  was  not  directed  to  look  for  them ; 
was  not  furnished  with  any  apparatus  to  test  live  wires;  did  not 
know  how,  and  was  even  ignorant  of  the  method  of  testing  by 
touching  with  the  end  of  his  finsjers.     Indeed  the  testimony  tended 
to  show  that  this  was  the  only  telephone  pole  in  the  city  with  a 
converter  and  fuse  box  attached  to  it,  and  that,  though  plaintiff 
appreciated  the  danger  of  coming  in  contact  with  electric  wires, 
he  had  had  no  experience  in  protecting  himself  from  them.    Doubt- 
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reads ;  "  The  copy  waB  offered  in  evidence  by  the  defendant,  and 
received  (see  Appendix,  p.  43)."  But  examination  of  Appendix, 
page  43,  does  not  show  any  such  exhibit.  On  page  42  there  is 
Exhibit  5,  which  nma  over  into  page  43,  but  this  is  but  the  resolu- 
tion which  I  have  heretofore  described  —  that  the  "  mayor  and 
city  clerk  be,  and  they  hereby  are,  directed  to  execute  and  deliver 
the  proper  renewal  of  said  contract  according  to  the  terms  and 
conditions  thereof." 

But  assuming  that  such  a  contract  existed,  there  is  a  defective 
premise  in  the  defendant's  proposition.  That  proposition  is: 
The  appropriation  for  lighting  the  streets  in  1893  was  $42,300; 
the  cost  of  lighting  under  the  prior  gas  contract  was  $39,295 ;  ei^, 
the  common  council  were  powerless  to  execute  the  electric  lighting 
contract  involving  payments  in  excess  of  the  appropriation.  Con- 
ceding that  the  sole  source  of  payments  upon  such  a  contract  wis 
the  appropriation,  yet  the  defective  premise  is  that  the  coat  of 
lifting  under  the  illuminating  gas  contract  was  $39,295,  which, 
in  order  to  justify  the  conclusion,  should  read  that  at  the  time  of 
the  execution  of  the  electric  lighting  contract  the  existing  illomi* 
nating  gas  contract  absolutely  and  necessarily  required  the  ap> 
plication  of  $39,295.  I  do  not  find  evidence  to  justify  such 
premise.  We  are  apprised  that  the  original  illuminating  gaa 
contract  was  for  lighting  street  lamps  at  a  fixed  sum  per  lampi 
But  it  does  not  appear  that  any  total  sum  was  called  for  or  »- 
quired,  or  what  number  of  lamps  the  company  was  entitled  to 
light  irrespective  of  the  power  of  regulation  or  reduction  vested  ta 
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discussed  this  phase  of  the  question  upon  the  defendant's  proposi- 
tion that  the  sole  source  of  payment  was  an  appropriation,  and 
Liat  therefore  the  contract  was  invalid.  In  the  face  of  a  contract 
'liily  made,  the  city  should  not  be  allowed  to  escape  payment  for 
light  furnished  and  accepted  thereimder  on  the  plea  that  there  was 
another  existing  contract  under  which  the  common  council  had 
appropriated  all  of  the  taxes  laid  for  lighting  purposes,  when  such 
appropriation  was  not  compulsory  by  the  terms  of  the  gas  illumi- 
nating contract,  but  appears  to  have  been  an  arbitrary  act  in  utter 
disregard  of  the  obligations  flowing  out  of  the  electric  lighting 
contract.  Nelson  v.  The  Mayor,  63  N.  Y.  635 ;  Leonard  v.  Long 
Idand  City  (Sup.),  20  N.  Y.  Supp.  26;  Kramrath  v.  City  of 
Albany,  127  N.  Y.  675,  581,  28  N.  E.  400. 

It  is  contended  that  the  contract  was  not  fulfilled,  because, 
while  in  terms  it  required  lights  from  sunset  to  sunrise,  light  was 
furnished  only  after  1 :30  a.  m.     But  the  contract  also  provided : 

"  In  cmae  for  any  reason  any  of  such  lamps  are  not  lighted  and  lights  are 
sot  famished  during  any  of  the  times  herein  provided  or  during  the  houre 
berdn  provided  for,  a  rebate  pro  rata  according  to  the  time  they  are  not  so 
lighted  shall  be  made  from  the  amount  here  provided  to  be  paid,  and  in  case 
tiie  light  furnished  is  not  equal  to  the  candle  power  herein  provided,  a  rebate 
fro  rata  according  to  the  deficiency  in  candle  power  shall  also  be  made." 

I  think  that  this  sufficiently  contemplates  the  variation  of  the 
honrs  of  furnishing  the  light.  It  does  not  appear  that  the  de- 
fendant or  its  predecessor  ever  raised  the  contention  heretofore 
that  the  variation  was  not  within  this  provision  of  the  contract, 
and  it  is  now  foreclosed  thereby.     Baird  v.  Mayor,  96  N.  Y.  567. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All 
concur. 


Babto  v.  Iowa  Telephone  Co. 

Iowa  Bupreme  Court  —  Dec,  17, 1904. 
121  Iowa  241,  101  N.  W.  876. 

1.  Hdlxphone  Companies  —  Cabe  Kicquibed.  —  Though  a  telephone  lineman 
it  of  necessity  exposed  to  unusual  dangers,  it  is  the  duty  of  his  employer 
to  see  that  the  place  where  he  is  to  perform  his  work  is,  in  view  of  the 
ntoation,  reasonably  safe,  and  it  is  no  excuse  to  say  that  an  act  in  viola- 
tion of  this  duty  was  that  of  another,  if  with  the  employer's  consent  or 
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Plaintiff  Bveired  that  while  his  aon  was  ao  riding  te  >  paaaetiger  on  the  car 
it  was  M>  defective  that  there  was  a  loud  and  dangerous  explosion  of  electric 
energ;,  endaageriag  the  life  and  limbs  of  passengsrs,  tilling  the  car  suddenlj 
with  light  and  fire,  whereby  his  said  eon  either  rushed  from  the  ear  to  escaps 
the  imminent  threatened  danger,  or  was  thrown  from  said  car  and  fell  strik- 
ing his  head  on  the  rail,  and  breaking  his  skull;  that  be  lingered  from  tht 
17th  until  the  23d  of  February,  1903,  when  be  died  from  said  injuries. 

Plaintiff  alleged  that  the  loss  of  his  son  was  caused  by  the  defendant'! 
negligence  and  breach  of  contract;  that  it  could  have  prevented  said  injur]', 
and  did  not  do  so;  that  there  was  no  negligence  nor  fault  on  the  part  of  bit 

Defendant  answered,  and,  after  pleading  the  general  issue  it  denied  specially 
that  the  death  of  plaintiff's  son  resulted  from  its  negligence  or  want  of  eaiK, 
but  aTerred  that,  on  the  contrary,  his  injury,  suffering,  and  death  were  due 
entirely  to  his  own  want  of  care  and  caution  and  grou  negligence  In  the 
premises.  In  the  event  that  any  contributory  negligence  should  appear  in  the 
case,  defendant  averred  that  deceased  was  guilty  of  contributory  Diligence, 
and  brought  about  his  own  injury. 

The  case  was  tried  by  jury,  which  returned  a  verdict  in  favor  of  the  de- 
fendant. 

A  motion  for  a  new  trial,  based  on  the  ground  that  the  verdict  was  ma- 
trary  to  the  law  and  the  evidence,  being  overruled,  judgment  was  rendered  in 
favor  of  the  defendant,  and  plaintiff  appealed. 

Opinion  by  Nicholls,  J. : 

The  evidence  shows  that  on  the  momiDg  of  the  l7th  Februaiy, 
1003,  at  about  4:30  o'clock  in  the  morning,  while  it  was  yet 
dark,  Jerome  Chretien,  a  son  of  the  plaintiff,  entered  as  a  pas* 
Benger,  at  the  comer  of  Esplanade  and  Mystery  streets,  one  of 
the  electric  cars  owned  and  operated  by  the  defendant.  As  the 
car  moving  forward   later   approached   Crete  street,  the   trolley 
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evidently  upon  a  first  impulse)  ran  outside  of  the  ear  upon  the 
rear  platform,  and  jumped  from  it  into  the  street.  The  car  was 
moving  at  the  time  with  speed,  and  Chretien,  as  he  touched  the 
ground,  feU  with  such  force  as  to  fracture  hi/*  skull,  and  from 
this  fracture,  after  lingering  a  day  or  so,  he  died.  Had  he  re- 
mained upon  the  car,  he  would  have  received  no  injury.  There 
were  in  the  car  at  the  time  of  the  falling  of  the  wire  four  persons, 
two  of  the  four  being  men  employed  by  the  defendant  company 
u  conductors,  who  were  on  the  way  to  take  up  their  employment 
for  the  day,  Chretien,  and  one  passenger  besides  himself.  On 
die  front  and  rear  platforms  of  the  car  were  its  conductor  and 
motorman  at  their  stations.  No  one  of  these  men  was  hurt  in 
the  slightest  degree,  and  none  save  Chretien  were  at  all  frightened 
or  made  apprehensive  by  what  had  occurred.  The  car  itself  was 
not  injured,  nor  does  any  part  of  it  appear  to  have  been  even 
scorched.  The  testimony  of  the  persons  who  were  inside  the  car 
¥is  at  variance  with  that  of  Pourpart,  one  of  plaintiff's  wit- 
nesses, as  to  the  car  being  enveloped  on  the  outside  by  light  or 
fames. 

The  current  being  cut  off  by  the  falling  of  the  wire,  the  car 
stopped  as  soon  as  it  lost  the  momentum  which  it  then  had.  A 
repair  force  was  immediately  telephoned  for  by  the  conductor, 
which  reached  the  place  in  about  fifteen  minutes. 

The  man  in  charge  of  the  repair  work  found  that  a  trolley  wire 
had  fallen,  one  end  of  which  was  lying  behind  the  car  and  between 
the  tracks,  crossing  one  of  the  rails ;  the  other  end  still  attached 
above.  An  examination  disclosed  the  fact  that  the  end  of  the 
fallen  wire  had  become  annealed  for  some  considerable  distance, 
vhich  annealing,  under  the  evidence,  had  the  effect  of  softening 
the  wire  and  rendering  it  pliable,  so  that  it  could  be  easily  twisted, 
and  al?o  of  discoloring  it. 

The  evidence  of  neither  the  plaintiff  nor  the  defendant  dis- 
ekfired  what  occasioned  the  falling  of  the  wire.  Plaintiff's  counsel 
?nin:ests  that  the  wire  was  inherently  weak,  and  that  the  annealed 
^•ndition  of  the  wire  showed  it  must  have  been  injured  before 
tho  accident ;  but  the  evidence  establishes,  we  think,  that  that  con- 
dition followed  as  the  result  of  the  fallins:  of  the  wire,  and  was 
not  its  producing  cause.  Defendant's  evidence  shows  that  there 
had  been  no  defect  in  the  wire  apparent  to  the  eye  prior  to  the 
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accident;  that  everything  seemed  right  upon  the  line;  and  tKat 
it  had  been  quite  recently  thoroughly  and  closely  inspected. 

Whatever  may  have  been  the  cause,  it  is  clear  that  the  accident 
in  itself  and  of  itself  was  harmless.  Assuming  that  defendant 
company  was  in  point  of  fact  in  some  way  careless  in  respect  to 
the  wire,  it  w^ould  by  no  means  follow  that  because  of  such  care- 
lessness it  would  be  responsible  for  the  injury  of  Chretien.  If 
the  connection  between  the  falling  wire  and  Chretien's  injuries 
was  simply  that  the  latter,  springing  from  an  electric  car  running 
at  high  speed  into  a  stony  street,  upon  his  assumption  that  by 
the  falling  of  the  wire  he  would  be  placed  in  danger  of  his  life, 
or  would  receive  great  bodily  harm,  the  company  could  not  be 
held  liable  for  his  acting  upon  a  wrong  assumption  when  the  cir- 
cumstances of  the  case  were  not  such  as  would  have  given  rise 
reasonably  to  such  assumption  or  apprehension  on  the  part  of  an 
ordinarily  prudent  and  careful  person.  The  plaintiff  states  the 
position  he  contends  for  in  the  syllabus  of  his  brief  as  follows : 

"  If  a  railrad  company  bo  operates  its  trains  as  to  place  its  passengen  in 
a  position  apparently  so  dangerous  and  hazardous  as  to  create  in  their  minds 
a  reasonable  apprehension  of  peril  and  injury,  and  thereby  excite  their  alann, 
and  induce  them  to  make  efforts  to  escape,  and  in  such  efforts  they  receive 
personal  injury,  it  is  responsible  in  damages/'  etc.  Oreen  v.  Pacific  Lumber 
Co,  (Cal.),  62  Pac.  747;  Wanzer  v.  Railway  Co.  (Wis.),  84  N.  W.  423;  Rnii- 
road  Co.  v.  Hicky,  5  App.  D.  C.  436;  Meesel  v.  Railroad  Co.,  90  Mass.  234; 
Bischoff  V.  Railway  Co.  (Mo.),  25  S.  VV.  908;  Kermon  v.  Gilmer  (Mont.)» 
2  Pac.  21. 

Defendant  contends  that  the  principle  controlling  the  decisicm 
of  this  case  is  a  familiar  one,  and  that  it  has  been  applied  by  the 
court  in  several  cases,  but  that  the  exact  question  presented  by 
the  facts  has  not  yet  been  passed  upon  here.  Counsel  cite  Lehman 
V.  Railroad  Co.,  37  La.  Ann.  708 ;  Odom  v.  Railroad  Co.,  45  La. 
Ann.  1204,  14  So.  734,  23  L.  R.  A.  152;  Russel  v.  Shreveport  R. 
Co.,  50  La.  Ann.  501,  23  So.  466 ;  StoJcos  v.  Saltonstall,  13  Pet 
191,  10  L.  Ed.  115;  Souih  Covington  &  Cincinnati  St.  R.  Co.  v. 
Ware,  84  Ky.  270,  1  R.  W.  403 ;  2  Korcr  on  Railroads,  pp.  1092, 
1093 ;  Pierce  on  Am.  Railroad  Law  (1st  od.),  475  ;  Id.  (later  ed.), 
329;  Thompson  on  Ncfirligence,  vol.  2,  p.  1092  (early  ed.)  ;  Beach 
on  Contributory  XegHgence  (3d  ed.),  §§  40,  41;  Card  v.  Ella- 
worth,  65  Me.  547,  20  Am.  Rep.  722 ;  Shannon  v.  B.  &  A.  R.  Co., 
78  Me.  52,  2  Atl.  678 ;  Twomley  v.  Central  Park  R.  Co.,  69  N.  ¥• 
158,  25  Am.  Rep.  163. 


La.]  Chbetikn  v.  New  Orleans  Railways  Co.  265 

PlaintiflTs  counsel  say: 

"That  through  some  defect  the  trolley  wire  or  electric  conductor  through 
which  the  electric  energy  was  conveyed  to  the  motor  broke  and  fell  upon  the 
car,  and  caused  a  sudden  blaze  of  light,  apparently  enveloping  the  car,  and  a 
kmd  noise  or  report,  as  of  an  explosion.  Chretien  had  reasonable  cause  to 
apprehend  that  his  life  was  in  imminent  danger  from  electricity,  and  that  he 
was  in  great  danger  of  instant  death,  and  seeking  to  escape  from  that  danger, 
he  jimiped  from  the  car  and  fell,  and  struck  his  head  on  the  rail,  fractured 
hi«  ikull,  and  after  lingering,  died." 

Defendant's  counsel  insist  that,  conceding  for  argument  (which 
they  did  not  in  fact  admit)  that  the  company  had  been  guilty  of 
n^Iigence  in  not  preventing  the  falling  of  the  wire,  the  question 
for  examination  was  whether  the  circumstances  were  such  as  to 
create  in  the  mind  of  an  ordinarily  prudent  person  a  reasonable 
fear  or  apprehension  of  bodily  injury.  They  say  that  they  were 
not  of  such  character.     They  assert  that : 

"  Neither  Uie  motorman  nor  the  conductor  left  their  positions,  and,  judging 
bj  the  evidence,  no  other  person  in  the  car  attached  any  importance  to  the 
iDeident.  It  apparently  made  no  impression  on  them  of  fear  or  danger. 
•  •  •  The  jury  evidently  did  not  believe  the  version  of  Pourpart  (one  of 
the  plaintiff's  witnesses)  that  the  car  was  surrounded  by  flames  covering  it 
from  top  to  bottom,  and  they  were  justified  in  that  conclusion ;  and  the  most 
perfect  contradiction  was  the  fact  that  there  was  no  mark  on  the  body  of  the 
car  showing  the  presence  of  fire,  flames,  or  smoke." 

The  sudden  going  out  of  the  lights  in  an  electric  car  is  not  an 
unusual  occurrence.  Any  one  who  travels  in  those  vehicles  has 
undergone  the  experience,  and  must  have  noticed  the  movement  of 
the  light  when  the  trolley  is  adjusted  to  the  wire,  and  must  have 
beard  the  popping  or  blowing  out  of  a  fuse.  Counsel  maintain 
that,  even  if  Chretien  left  the  car  under  the  agitation  of  fear  and 
apprehension,  he  was  not  justified  in  so  acting,  and  this  notwith- 
standing the  company  may  have  been  primarily  guilty  of  negli- 
gence in  causing  the  fear  or  apprehension ;  that  it  was  not  every 
trivial  or  commonplace  accident  happening  in  or  with  the  vehicles 
of  locomotion  which  would  justify  one  in  taking  such  desperate 
chances  as  he  took.  The  law  did  not  allow  one  to  do  a  thing  of 
this  kind,  and  recover,  even  though  the  railroad  company  was  in 
fault.  Under  the  settled  jurisprudence,  Chretien  is  shown  to  have 
acted  in  a  manner  unusual  and  extraordinary,  without  sufficient 
justification  or  provocation,  and  his  unfortunate  accident  could 
not  be  attributed  to  the  defendant. 
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The  following  language,  wliich  defendant's  counsel  quote  as 
having  been  used  in  the  case  reported  in  84  Ky.  270, 1  S.  W.  493, 
meets  with  our  approval : 

*'  The  character  of  the  impending  danger,  or  at  least  its  apparent  character, 
is  to  be  considered.  If  one  acts  unreasonably,  rashly,  or  becomes  frightened 
at  a  trivial  occurrence  not  calculated  to  alarm  a  reasonably  prudent  man,  and 
thereby  brings  injury  upon  himself,  there  is  no  liability.  It  is  urged  that 
when  one  is  frightened  by  something  resulting  from  the  neglect  of  the  carrier 
he  cannot  be  charged  with  contributory  negligence  to  any  accident.  He,  how- 
ever, must  act  upon  reasonable  apprehension  of  peril.  His  conduct  must  oon- 
form  to  that  of  an  ordinarily  careful  man  under  like  circumstances.  He  haa 
no  right,  upon  the  happening  of  some  trivial  occurrence,  or  such  as  would  not 
create  fear  or  apprehension  of  injury  in  the  mind  of  an  ordinarily  prudent 
and  careful  person,  to  bring  injury  upon  himself,  and  then  recover  damages 
by  reason  of  it." 

We  also  recognize  the  force  of  the  proposition  that  in  consider- 
ing whether  there  was  justification  for  the  passenger's  action  it  is 
proper  to  consider  what  the  action  of  the  other  passengers  was  as  a 
part  of  the  res  gestce,  and  what  was  deemed  prudent  by  those  in 
the  same  situation  having  an  interest  to  take  the  least  and  avoid 
the  greatest  hazard.  One  of  the  tests  of  justification,  among 
others,  is  to  determine  what  careful  persons  generally  would  be 
likely  to  do  in  similar  circumstances.  The  speed  of  the  train,  and 
the  other  circumstances  connected  with  the  occurrence,  are  also 
proper  to  be  considered.  78  Me.  52,  2  Atl.  678 ;  69  K  Y.  158, 
25  Am.  Rep.  163. 

The  jury  in  the  present  case  was  obviously  of  the  opinion  that 
Chretien's  conduct  in  jumping  from  the  car,  as  shown  by  the  evi- 
dence, was  not  justified  by  a  reasonable  apprehension  entertained 
by  him  from  the  surrounding  circumstances  that  his  life  was  in 
danger,  or  that  he  was  in  danger  of  great  bodily  harm.  There  is 
nothing  in  the  evidence  which  would  warrant  or  justify  us  in  de- 
claring that  the  jurv^'s  conclusions  were  erroneous. 

Finding  no  error,  the  judgment  appealed  from  is  hereby 
affirmed. 
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Dayton  v.  City  Railway  Co. 

Ohio  Circuit  Court  —  Deo.  22,  1904. 
26  Ohio  ar.  Ct.  736. 

1.  EuonoLYSis  — >  Injunction.  —  A  city  may  enjoin  an  electric  street  rail- 
way compan;  from  so  operating  its  lines  as  to  allow  escaping  electricity 
to  destroy  water  pipes. 

1  Cranqb  to  Anohtheb  System.  —  Equity  will  not  compel  an  electric  street 
railway  company  to  change  to  another  system  when  the  evidence  is  con- 
flicting as  to  whether  the  present  system  is  proper. 

1  NiGUGKNCE  OF  Thisd  Pabties  No  DEFENSE.  —  The  fact  that  another  elec- 
tric railway,  operated  in  the  city  by  the  same  system,  is  in  part  respon- 
sible for  the  injury  to  the  city's  water  pipes,  constitutes  no  defense. 

i  Actuai«  Negligence  —  Liability  of  Stbebt  Railway.  —  A  street  railway 
operating  under  a  grant  from  the  city  to  equip  its  lines  with  a  single 
trolley  system  is  liable  to  the  city  only  for  actual  negligence.  In  grant- 
ing soch  right  the  city  cannot  be  taken  to  have  contemplated  and  con- 
doned by  anticipation,  any  mischief  arising  from  the  reasonable  use  of 
said  system. 

Appeal  from  Montgomery  common  pleas  court 
E.  P.  Matthews,  city  solicitor,  for  plaintiff. 
MeMahon  &  McMahon,  for  defendant. 

Opinion  by  Sitllivan,  J.: 

This  cause  was  at  a  former  term  heard  upon  the  transcript  of 
the  testimony  taken  in  the  court  below  and  depositions  taken  upon 
the  appeal. 

Eleetrolysis.  ~  The  above  case  seems  to  be  the  only  reported  decision  where 
the  courts  have  considered  the  question  of  damages  resulting  from  electrolysis. 

In  the  case  of  Lowrey  v,  Cowlea  Elec,  Smelting  d  Aluminum  Co.,  68  Fed. 
354,  366,  Judge  Taft  said:  Electrolysis  is  a  chemical  dissolution  caused  by 
an  electric  current.  Whenever  a  current  of  sufficient  quantity  and  intensity 
ii  passed  through  a  chemical  compound  in  a  fluid  condition,  it  will  cause  a 
chemical  disruption,  and  one  of  the  elements  will  go  to  the  anode,  or  the  place 
at  which  the  current  enters  the  fluid  mass,  and  the  other  will  go  to  the 
eatbode.  or  the  place  where  the  current  leaves  it." 

"  Electrolytic  action  will  take  place  wherever  a  current  of  electricity  leaves 
a  conductor  which  is  capable  of  being  oxidized  (such  as  cast  or  wroupfhi 
iron,  or  lead  water  pipes)  and  passes  into  some  other  conducting  medium  in 
the  presence  of  more  or  less  dampness  except  in  cases  where  the  current 
passes  directly  from  one  metal  conductor  to  another  by  direct  metallic 
contact. 

**  Thus  it  will  be  found  that  wherever  a  current  of  electricity  leaves  a  line 
of  water  pipe  and  passes  into  the  surrounding  earth,  or  water,  either  to  follow 
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Omitting  the  several  averments  of  the  petition  admitted  by  the 
defendant,  those  controverted  by  the  defendant,  stated  substan- 
tially, are  as  follows : 

That  the  railway  company  has  not  furnished  a  metallic  circuit, 
for  the  return,  to  the  power  house  of  the  electricity  having  been 
used  to  propel  its  cars,  and  hence  the  current  is  thus  left  to  return 
as  best  it  can.  It  escapes  from  the  rails  to  the  earth,  and  a 
division  of  the  current  takes  place,  the  water  pipes  of  th^  city  re- 
ceiving  a  part. 

That  the  railway  company  so  imperfectly  and  inefficiently  con- 
nected the  rails  of  its  tracks,  that  the  return  current,  in  a  number 
of  places,  leaves  the  rails,  escapes  into  the  earth  and  to  the  water 
pipes  of  the  city,  and  thence  back  to  the  earth  or  rails.  That  at 
the  points  where  the  return  current  quits  the  water  pipes,  return- 
ing to  the  earth  or  to  the  rails,  the  pipes  are  decomposed,  the  metal 
of  the  pipe  removed,  and  then  is  left  simply  the  soft  material  of 
the  chemical  compound  constituting  the  pipes.     By  this  action  the 

some  other  path  or  to  return  to  the  pipe  after  passing  some  obstacle  offering 
electrical  resistance,  such  as  an  imperfect  joint,  more  or  less  electrolytic 
action  will  be  taking  place,  depending  upon  the  volume  of  current  leaving  the 
pipe.  This  electrolytic  action  will  result  in  the  corrosion  and  more  or  lew 
rapid  eating  away  of  the  pipes  at  the  point  where  the  current  is  leaving 
which  wiil  in  time  cause  the  pipe  to  fail/'  (Guarding  against  Electrolysis  of 
Underground  Pipes,  by  Putnam  A.  Bates,  iu  47  Electrical  Review  737.) 

General  References.  ~  Since  there  are  no  other  reported  cases  the  fol- 
lowing references  to  well-known  authorities  are  given: 

Chiarding  against  Electrolysis  of  Underground  Pipes,  by  Putnam  A.  Bates, 
47  Electrical  Review,  page  737.  In  this  article  the  author  shows  the  results 
of  certain  tests  made  to  determine  the  presence  and  direction  of  flow  of  leak- 
age currents  between  the  tracks  and  power  house  of  a  company  and  the  gas 
mains,  water  mains,  hydrants,  and  service  pipes. 

Electrolysis  of  Underground  Conductors,  by  Prof.  George  F.  Sever,  Columbia 
University,  vol.  3,  Transactions  of  International  Electrical  Congress,  pages 
666-692. 

In  this  article  the  author  has  collected  all  the  available  material  and  pre- 
sented the  same  in  five  tables: 

Table  I  shows  the  street  railway  practice  in  the  United  States  regarding 
the  use  of  return  feeders  and  the  effect  of  increasing  the  capacity  of  these 
feeders. 

Table  II  shows  the  recommendations  which  have  been  made  to  munici- 
palities by  electrical  engineers.  The  results  of  these  recommendations  are 
shown  in  a  few  cases. 

Table  III  shows  the  most  essential  electrical  features  of  the  municipal  ordl* 
nances  which  are  in  force  in  certain  municipalities. 
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pipes  in  some  instances  have  been  perforated  with  holes,  at  other 
points  split,  and  in  some  instances  wholly  ruined,  and  in  every 
case  weakened. 

That  the  city  has  already  been  compelled  to  dig  up  and  replace 
by  new  pipe,  at  a  number  of  places,  where  the  pipes  have  been 
destroyed  or  so  weakened  by  the  action  of  the  return  current  as 
described,  as  to  render  them  unsafe  and  inefficient  to  carry  the 
water,  and  especially  under  the  pressure  necessary  in  case  of  con- 
flagration. That  the  injury  is  still  being  done  and  will  continue 
unless  the  railway  company  is  required  to  adopt  some  method  to 
prevent  it,  and  hence  is  a  constant  menace  to  its  own  property 
and  the  lives  and  property  of  its  citizens. 

That  points  where  this  damage  is  being  done  and  the  extent  of 
it  are  not  accurately  known  to  the  city,  and  cannot  be  known 
without  digging  up  all  of  its  pipes.  Hitherto  notice  of  the  injury 
being  done  has  been  brought  to  the  city  by  leaks  from  the  breaks, 
and  hence  not  until  the  damage  in  such  instances  was  completed; 
that  the  injury,  if  continued,  will  still  be  greater,  and  that  it  is 
without  the  power  of  the  railway  company  to  adopt  methods  for 

Table  IV  presents  a  summary  of  the  opinions  of  municipal  officers. 

Table  V  presents  a  summary  of  expert  opinions  concerning  electrolysis. 

Cause  and  Effect  of  Electrolytic  Action  upon  Underground  Piping  Syatema, 
by  A.  A.  Knudson,  Electrical  Engineer,  New  York  City,  vol.  16,  Journal  of 
Xew   England  Water  Works  Association,  pages  244-271. 

In  this  article  the  author  treats  the  subject  under  the  following  heads: 

1.  Cause  of  deflection  of  currents  from  well-bonded  tracks  to  water  mains. 

2.  Acute  points  of  deflection  of  currents  to  water  mains. 

3.  Effect  of  joint  resistance  on  water  mains. 

4.  Effect  upon  water  mains  in  a  positive  district. 

Eleeirolysia  and  Its  Prevention,  by  Albert  6.  Herrick,  Consulting  Engi- 
neer, and  Edward  C.  Boynton,  General  Manager  of  Orange  County  Traction 
Company,  American  Electric  Railway  Practice,  page  387. 

This  article  is  illustrated  and  gives  a  general  idea  of  the  nature  and  effect 
of  Electrolysis. 

The  following  books  are  also  instructive  as  to  the  limiting  of  liability  for 
electrolysis:  Standard  Hand  Book  for  Electrical  Engineers,  page  896;  Elec- 
trie  Railroading,  page  278. 

Electric  Railway  Hand  Book,  pages  258-360,  contains  an  illustrated  article 
vhich  ^ves  a  method  for  determining  whether  Electrolysis  does  take  place 
00  underground  metallic  surfaces. 

Stray  Currents  from  Electric  Railways,  by  Dr.  Carl  Michalke.  Trans- 
lated by  Otis  Allen  Kenyan. 

This  yolmne  of  about  one  hundred  pages  is  a  scientific  and  well-illustrated 
tie«tifle  and  gives  references  to  all  the  valuable  material  upon  the  subject. « 
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the  return  of  the  electric  current  after  use  that  will  wholly  prevent 
its  continuance ;  that  the  cit;  advised  the  railway  company  of  the 
injuries  done  and  of  their  continuance,  and  of  the  city's  inabilitv 
to  do  anything  to  prevent  them,  and  demanded  of  the  railway 
company  that  it  adopt  methods  known  to  it  to  prev^t  them.  But 
the  railway  company  has  taken  no  steps  and  still  neglects,  to 
adopt  some  method  to  prevent  the  injury  being  done;  that  the  ci^ 
is  without  an  adequate  remedy  at  law  and  therefore  prays  that  a 
mandatory  injunction  may  issue  commanding  the  railroad  couh 
pany  to  adopt  auch  methods  as  will  wholly  prevent  the  injuries 
to  the  water  pipes  of  the  city  set  forth  in  its  petition. 

The  railway  company  in  its  answer  sets  forth  two  defenses: 

First,  it  denies  that  the  rails  of  its  track  are  not  perfectly  c<m- 
nected  or  bonded,  avers  that  it  has  adopted  and  keeps  in  use  the 
best  known  systema  as  they  are  invented.  As  to  whether  the  de- 
composition of  the  water  pipes  takes  place  by  the  action  of  its 
return  current,  as  averred  in  the  petition,  it  has  no  knowledge,  and 
therefore  denies  that  it  does. 

It  denies  that  it  can  adopt  any  system  to  prevent  such  action 
of  its  return  current  without  the  concurrence  of  the  city;  denies 
that  it  knowingly  or  purposely  uses  the  water  pipes  of  the  city  for 
such  purposes,  or  that  the  city  has  ever  proposed  any  plan  to 
remedy  the  evil. 

The  second  defense  sets  forth  that  it  purehased  the  Dayton 
street  railroad  and  Fifth  street  railroad  in  1893,  being  two  syBtems 

street  railway  theretofori;  operated  in  said  city  by  horse  power, 

a.  to  the  respective  companies,  to  be  found  in 

a.  defense ■  also  the  ordi- 
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of  the  city  authorities ;  that  the  essential  part  of  this  system  was 
the  use  of  the  rails  to  cany  the  current  back  to  the  powerhouse^ 
and  the  only  system  in  use  in  the  United  States^  and  at  the  time 
was  regarded  as  the  only  practical  system  for  the  operation  of 
electrical  railways.  It  was  more  economical  and  much  simpler 
than  any  other  known  system,  less  dangerous  to  employees,  in- 
dorsed by  the  Supreme  Court  of  the  State,  and  had  the  approval 
of  scientific  and  practical  men  throughout  the  country ;  and  in  the 
city  of  Dayton  the  street  railway  known  as  the  White  Line  had 
been  in  operation  under  the  same  system  theretofore  for  the  period 
of  seven  years. 

It  is  averred  in  this  second  defense,  since  the  grants  to  the  de- 
fendant and  the  equipment  of  its  lines  with  the  single  trolley,  the 
city  has  granted  to  other  street  railway  companies  the  use  of  its 
streets  to  construct  and  operate  street  railways  with  the  same 
sYBtem  for  the  application  of  electricity  as  a  motive  power  — 
nine  in  number  —  with  power  houses  within  the  city,  the  lines  of 
which  railways  cross  and  intersect  with  those  of  the  defendant 
and  each  other. 

Its  legal  obligation  to  use  reasonable  care  to  prevent  the  elec- 
tricity escaping  from  its  rails  to  the  water  pipes  of  the  city  is  ad- 
mitted, but  it  avers  it  has  exercised  such  care  and  diligence. 

It  is  also  averred  that  it  proposed  a  method  of  protection  and 
to  remedy  the  claimed  mischief  to  the  city  officials,  but  this  prop- 
osition was  declined,  and  none  was  ever  proposed  or  suggested  by 
the  city.  That  the  petition  of  the  city  does  not  inform  the  de- 
fendant what  system  the  court  should  compel  the  defendant  to 
adopt 

The  defendant  admits  knowledge  of  the  system  of  double  trolley 
being  in  use  in  the  cities  of  Cincinnati  and  Kew  York,  and  the 
conduit  system  in  the  city  of  Washington,  District  of  Columbia, 
bat  claims  that  the  adoption  of  either  system  would  not  obviate 
the  danieer  or  protect  the  water  pipes  of  the  city,  so  long  as  the 
other  street  railway*  in  the  city  mentioned  operate  with  the  single 
tiollej.  It  claims  that  the  conduit  system  is  impracticable  and 
that  the  do>nUe  trolley  would  involve  an  outlay  of  a  very  large  sum 
of  moDc^.  in  the  reeoiistToction  of  its  road,  so  as  to  receive  such 
eqnipmoit.  larpply  increase  the  operating  expen5?ef?  of  its?  road, 
larpeir  iscmae  the  danger  to  its  employees,  requiring  the  use  of 
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80  large  a  number  of  adilitioaal  wires  aa  to  greatl;  mcrease  the 
difiBculty  of  handling  fires. 

In  this  defense  the  railway  company  avers  that  there  are  van- 
oua  methods  hy  which  the  city  can  protect  itself,  and  the  danger 
can  he  entirely  obviated  if  the  city  would  act  in  concern  with 
the  defendant,  which  the  defendant  ia  willing  to  do.  It  knows  of 
no  way  hy  its  own  action  to  prevent  the  electricity  used  by  it  from 
escaping  except  to  keep  its  tracks  in  good  repair  and  properly 
bonded.  It  claims  to  have  always  done  this  and  is  ready  always 
so  to  do.  That  in  locating  the  tracks  of  the  city  railway,  as  well 
as  its  water  pipes  and  connections,  and  effort  to  prevent  the  escape 
of  the  cement  would  be  entirely  futile. 

The  defendant  claims  in  this  defense  that  the  several  ordinances 
constituting  the  contract  between  it  and  the  city,  and  in  pursuance 
thereof,  the  city  through  its  official  supervised  the  construction  of 
its  road  to  be  equipped  and  the  equipment  of  its  road  with  the 
single  overhead  trolley,  and  the  same  being  approved  and  acqui- 
esced in  by  the  city  officials,  and  relying  thereon  it  expended  lai^ 
sums  of  money  in  the  construction  of  its  road  to  receive  said 
equipment  and  in  equipping  the  same  therewith;  that  by  the  con- 
tract it  had  the  right  to  the  uee  of  its  rails  as  a  return  current 
The  city  not  having  repudiated  its  contract,  this  court  is  without 
authority  to  compel  the  railway  company  to  make  any  change  in 
the  construction  and  equipment  of  its  road.  It  further  avers  that 
the  city  has  not  in  any  of  its  departments  taknn  any  action  re- 
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to  the  defendant's  operating  its  road  by  the  single  trolley  so  far 
as  affecting  the  property  of  the  city  was  concerned ;  denies  that 
anj  of  the  grants  were  for  single  trolley.     Avers  that  the  grants 
were  general,  to  use  animal,  electrical  or  cable  power,  and  unless 
implied  in  this  general  grant  the  defendant  has  no  authority  to 
use  the  single  trolley;  that  their  general  grants  to  the  railway 
company  the  city  did  not  intend  nor  did  it  authorize  the  railway 
eompany  to  use  the  single  trolley  or  any  other  system  that  would 
dtmage  the  property  of  the  city  or  its  citizens.     The  city  avers 
that  the  railway  company  had  known  for  six  years  that  the  single 
trolley  system  interfered  with  the  water  pipes ;  that  the  electricity 
escaping  from  the  rails  of  its  tracks  caused  the  injury  of  which 
the  city  complains,  but  continued  the  use  of  the  system  and  re- 
fused to  take  any  steps  to  prevent  further  damage.     That  the  rail- 
way company  at  the  time  it  equipped  its  road  with  the  single 
trolley  knew  that  a  portion  of  the  current  used  by  it  would  pass 
from  the  rails  to  the  earth  and  return  along  the  water  pipes. 

The  city  admits  that  there  was  a  conference  between  its  officials 
with  the  defendant  and  other  street  railway  companies  within 
the  city;  but  avers  that  the  defendant  and  the  other  companies 
only  offered  to  make  certain  metallic  connections  between  the 
water  pipes  and  the  power  houses,  but  because  such  connections 
would  not  prevent  injury  to  the  water  pipes  of  the  city  or  remove 
the  mischief,  the  city  decided  to  have  it  done  and  at  the  same 
time  urged  and  insisted  that  the  defendant  and  the  other  com- 
ptnies  should  adopt  and  use  the  double  trolley.  That  whilst 
lelieving  that  the  double  trolley  would  prevent  the  injury  being 
^ne,  yet  the  city  would  be  satisfied  with  any  other  system  that 
would  render  the  pipes  immune,  that  would  not  obstruct  the  streets 
«r  do  damage  to  the  city^s  property  or  that  of  its  citizens ;  avers 
that  at  the  time  of  filing  the  petition  in  this  case  suits  were  also 
instituted  against  the  other  street  railways  in  the  city  using  the 
tingle  trolley  system. 

It  then  avers  that  no  action  on  part  of  the  board  of  city  affairs 
or  the  city  council  is  necessary  to  authorize  the  suit  brought ;  but 
^t  the  officers  of  the  city  have  not  only  requested  but  demanded 
rf  the  defendant  that  the  method  of  operating  its  road  be  so 
dianged  and  modified  that  no  further  damage  will  result  to  the 
water  pipes  of  the  city,  to  its  property,  or  to  the  property  of  its 
18 
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citizens,  and  upon  failure  to  do  so  that  suit  be  brougbt  against 
defendant  to  compel  it  to  comply  with  tlie  grant  and  use  elec- 
tricity as  a  motive  power  in  such  a  way  as  not  to  endanger  the 
property  of  the  city  or  its  citizens.  It  then  sets  forth  the  necessity 
of  waterworks  for  the  protection  of  the  city,  property  and  the  lives 
and  property  of  its  citizens  in  all  the  streets  occupied  hy  the  de- 
fendant; that  the  water  pipes  were  in  most  of  the  streets  before 
the  railway  of  the  defendant  was  established  and  constructed,  and 
avers  that  it  is  not  possible  for  the  defendant  in  the  use  of  any 
bonds  known  to  exist  to  prevent  the  current  escaping  from  the 
raibi  to  the  earth  and  thence  to  the  water  pipes  so  long  as  defend- 
ant uses  tlie  single  trolley  system. 

It  then  denies  each  and  every  allegation  of  the  railway  com- 
pany's second  defense  not  specially  admitted  in  the  reply,  and 
renews  the  prayer  of  its  petition. 

The  railway  company  contends  that  the  city  could  not  appeal 
to  the  courts  to  give  it  relief  by  a  change  of  syatem  without  first, 
having  by  proper  authorities  passed  proper  ordinances  ordering 
a  change  in  the  system  with  permissin  to  the  defendant  to  do  the 
things  necessary  to  accomplish  a  change. 

If  the  change  demanded  was  definitely  specified  in  the  ordi- 
nance and  not  complied  with,  then  action  could  be  brought  to 
compel  a  change  if  the  council  had  power  to  order  a  change. 

AH  the  city  did  was  to  pass  a  resolution  authorizing  a  suit  to 
compel  some  system  that  would  not  damage  the  pipes.  With 
nothing  more  the  defendant  contends  that  the  court  cannot  grant 
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the  city  in  the  operation  of  its  railway  and  thereby  injure  and 
destroy  the  property,  and,  if  a  change  to  the  double  trolley  or 
some  other  system  is  necessary  for  that  purpose,  the  court  should 
order  it  done.  That  the  demand  of  the  city  that  the  railway 
company  adopt  some  system  that  will  prevent  the  electric  current, 
or  its  return  to  the  power  house  of  the  company,  escaping  to  and 
using  the  water  pipes  of  the  city  as  a  return  path,  is  simply  asking 
that  it  be  required  to  comply  with  the  implied  terms  of  the  grant, 
ind  not  asking  the  court  to  exercise  police  powers  and,  hence,  no 
legislation  by  the  city  is  necessary  for  such  action,  as  full  au- 
thority is  foimd  in  the  statute  authorizing  it.  The  relief,  if  any, 
the  city  may  be  entitled  to,  arises  upon  the  proof  in  the  case.  The 
testimony,  taken  upon  the  issues  between  parties  and  presented 
here  upon  transcript  and  depositions,  covers  some  three  thousand 
pages  of  typewritten  matter  —  too  voluminous  to  be  set  out  in 
detail  in  this  opinion,  and,  therefore,  we  shall  not  attempt  to  do 
more  than  make  occasional  reference  to  particular  parts  of  it 
bearing  directly  upon  facts  we  think  proven  by  it. 

At  the  time  the  defendant  equipped  its  road  with  the  single 
overhead  trolley  was  thought  to  be,  and  so  pronounced,  by  persons 
experienced  in  the  use  of  electricity  as  a  motive  power  for  the 
operation  of  street  railways,  as  compared  at  least  with  the  double 
trolley,  the  more  simple,  less  liable  to  disarrangement,  much 
cheaper,  less  liable  to  accident  in  blockading  cars  and  less  danger- 
ous to  its  employees,  and  the  most  approved.  There  was  but  one 
road  in  the  United  States  operated  by  the  double  trolley.  It  was 
I  contemplated  by  the  parties  at  the  time  that,  in  the  application 
-    of  the  current  as  a  motive  power,  poles  and  wires  were  to  be  used, 

I  as  the  grant  specifies  the  kind  of  poles,  the  distance  the  same 

II  were  to  be  set  apart  and  that  the  location  of  the  same  was  to  be 
'    decided  by  the  city's  engineer. 

'  It  also  pro\'ided  how  high  above  the  surface  of  the  streets  the 
wires  used  to  convey  the  current  to  the  cars  should  be  suspended. 
Therefore,  it  was  contemplated  that  the  equipment  was  to  be  a 
trolley  system.  Part  of  the  process  of  equipment  was  to  be  under 
the  supervision  of  the  city's  engineer.  The  work  proceeded  and 
was  of  a  character  that  necessarily  required  personal  observation 
of  the  authorized  officials  of  the  city  during  its  progress.  The 
Btreeta  were  torn  up  and  their  use  by  travelers  necessarily  at  times 
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interfered  with,  and  the  material  necessary  to  the  equipment  by 
a  single  trolley  placed  upon  the  streets  in  plain  view,  and  at  the 
time,  and,  since  the  equipment  of  the  defendant's  road,  several 
other  street  railways  within  the  city,  under  special  grants  of  the 
city,  have  been  equipped  with,  and  are  now  operated  by,  the  same 
system.  The  White  Line  began  operating  with  the  same  system 
in  1888,  and  in  1893  injury  by  electrolysis  to  lead  service  pipes 
was  discovered.  The  testimony  does  not  show  that  this  injury 
was  due  to  the  system ;  in  fact,  it  does  not  seem  to  have  attracted 
much  attention. 

In  September,  1893,  a  representative  of  the  waterworks  was 
sent  by  the  city  to  a  convention  of  the  American  waterworks,  held 
at  the  city  of  Milwaukee,  where  electrolysis  to  water  pipes  was 
discussed.  Whether  the  discussion  included  observations  made 
where  single  trolley  systems  were  in  use,  the  testimony  does  not 
show.  If  it  did,  this  representative  does  not  seem  to  have  been 
impressed  with  any  claims  made  that  it  would  occur  where  such 
system  was  used  or  he  failed  to  convince  the  waterworks  board 
that  electrolysis  to  the  pipes  was  likely  to  occur ;  for,  in  the  year 
1894,  the  railway  company,  partly  under  the  supervision  of  the 
city's  officials  and  under  the  observation  of  all,  as  above  stated, 
equipped  its  road  with  that  system. 

These  facts  are  fully  established  by  the  testimony  and  prove, 
as  we  think,  that  the  grant  was  for  the  single  overhead  trolley. 

The  testimony  shows  that  it  was  then  known  to  the  parties  that 
a  constituent  part  of  his  system  was  the  use  of  the  ground  circuit 
and  that  portions  of  the  current  are  unavoidably  diverted  through 
whatever  conductors  are  in  proximity,  having  themselves  grounded 
circuits,  returning  to  the  source  in  which  it  originated.  What,  if 
any,  injury  would  result  by  electrolysis,  or  whether  it  would  occur 
in  any  such  proximate  conductors,  was  not  known  by  the  parties. 
The  testimony  shows  that  a  sufficient  quantity  of  the  current,  on 
its  return  to  the  power  house  of  the  company,  is  diverted  to  the 
water  pipes  of  the  city  to  injure  them  and,  in  some  instances, 
destroy  them. 

The  lines  of  the  defendant's  railway  at  several  points  within 
the  city,  cross  steam  roads  and  also  street  railways  operated  by 
electric  motive  power,  also  cross  the  Miami  river  at  two  difFerent 
points,  one  on  a  bridge  part  wood  and  part  iron,  and  the  other  on 
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a  bridge  solely  of  iron.  At  other  points  they  cross  streets  where 
hoist  bridges  are  used.  All  these  present  serious  difficulties  to 
be  overcome  in  providing  for  the  return  current.  Some  of  the 
bridges  will  not  permit  the  use  of  the  standard  rail  on  account  of 
the  structure  of  the  bridge  being  light.  The  unavoidable  shaking 
of  the  bridges  by  the  passage  of  the  cars  makes  it  impossible  to  per- 
fectly bond  the  rails;  and,  at  the  intersections  and  crossings  of 
other  roads,  the  pounding  of  the  passing  cars  upon  the  intersecting 
joints  makes  it  very  difficult  to  maintain  perfect  connection  at 
8uch  points  for  the  return  current,  and  all  these  difficulties  tend 
to  increase  the  resistence  of  the  rail  path  and  facilitate  a  diver- 
rion  of  the  current  to  other  conductors. 

The  decided  weight  of  the  testimony  in  the  case  shows  that  the 
bcmding  of  the  entire  road  of  the  defendant  is  not  only  inade- 
quate, but  very  poor,  and  very  far  below  the  present  standard  of 
the  art,  and,  as  we  have  already  seen  from  testimony,  this  to  a 
very  great  extent  raises  the  resistence  of  the  rail  path,  facilitating 
a  diversion  of  the  current  to  proximate  conductors  and,  where  the 
water  pipes  of  the  city  are  in  proximity  to  the  rail,  they  receive  a 
portion  of  the  diverted  current.  It  is  undisputed  that  the  return 
feeders  in  use  at  the  bridges  across  the  river  at  points  already 
named  are  not  sufficient  to  prevent  a  diversion  of  the  current  at 
those  points,  and  that  the  use  of  ground  plates  for  the  return 
current  has  been  wholly  inefficient  and  has  been  almost  univer- 
sally abandoned.  It  is  also  undisputed,  if  these  several  omissions 
were  supplied  and  the  difficulties  at  the  bridges  and  railway  cross- 
ings could  be  overcome,  much  less  of  the  current  would  be  diverted 
from  the  rail  path. 

There  is  a  sharp  conflict  in  the  testimony  as  to  the  amount  of 
current  sufficient  to  cause  electrolysis.  Upon  this  question  the 
views  of  the  experts  are  widely  apart.  This  is  true,  even  where 
the  opinions  are  based  upon  the  same  facts  and  conditions. 

If  the  construction  of  the  company's  road  is  brought  up  to  the 
present  standard  of  the  art,  the  best  known  appliances  used  and 
the  road  kept  in  repair  and  operated  with  reasonable  care,  no 
witness  pretends  to  say  that  the  mischief  would  not  be  obviated, 
except  certain  experts  who  claim  that  the  mischief  will  continue 
so  long  as  the  single  trolley  is  used,  admitting,  however,  that  if 
the  road  was  brought  up  and  operated  according  to  the  present 
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standard  of  the  art,  much  of  the  mischief  wonld  be  overcome. 
How  much  of  the  mischief  is  traceable  to  either,  they  do  not  advise 
the  court. 

The  first  notice  that  electrolysis  had  occurred  to  any  of  the 
water  pipes  of  the  city  was  the  water  escaping  from  breaks  in  the 
pipes  and  coming  to  the  surface  in  the  street.  It  is  likely  to 
occur  at  any  point  where  the  pipe  is  potential  to  the  rail.  Where 
such  points  are  and  how  far  the  injury  may  have  progressed,  un- 
less a  break  has  occurred,  could  be  discovered  only  by  digging  up 
the  pipes. 

It  must  be  conceded  that  the  defendant  has  the  right  to  a  reason- 
able use  of  the  power  granted  it  by  the  city,  and  such  use  must 
be  exercised  with  due  care ;  hut  it  is  not  made  clear  how  the  court 
is  to  determine  whether  the  railway  has  abused  the  franchise  in 
the  selection  of  the  system  adapted  for  the  application  of  the 
electrical  current,  when  the  testimony  offered  shows  that  part  of 
the  mischief  is  due  to  the  negligent  construction  and  operation  of 
the  road ;  and  how  much  is  traceable  to  these  causes  the  testimony 
fails  to  show. 

In  view  of  the  fact  that  the  expert  witnesses  differ  as  to 
the  quantity  of  current  sufficient  to  cause  electrolysis,  how  can 
the  court  say  that,  after  the  construction  of  the  road  is  up  to  the 
present  standard  of  the  art  and  is  operated  with  due  care,  the 
current  then  diverted,  if  any,  to  the  water  pipes  of  the  city  will 
cause  electrolysis  or  constitute  actual  negligence  on  the  part  of  the 
[  the  use  of  tlip  single  trollp' 


luL.]  Howe  y.  Taylobville  Electbic  Co.  279 

The  case  presented  does  not  authorize  the  court  to  require  de- 
fendant to  change  to  another  system. 

The  faulty  construction  of  the  defendant's  road  and  negligent 
operation  of  the  same  result  in  a  continual  damage  to  the  water 
pipes  of  the  city  for  which  it  has  no  adequate  remedy  at  law. 

The  fact  that  other  electric  railways  operated  in  the  city  by 
the  same  system  are  in  part  responsible  for  the  injury  to  the 
city's  water  pipes  constitutes  no  defense  for  the  defendant. 

The  defendant  will  be  enjoined  from  operating  its  road  in  the 
condition  shown  by  the  evidence,  and  from  negligently  operating 
the  same. 

Jurisdiction  of  the  case  will  be  retained,  to  give  the  defendant 
an  opportunity  to  show  what,  if  any,  improvement  it  has  made 
since  the  cause  was  submitted  to  this  court,  in  the  way  of  bringing 
up  the  construction  of  its  road  and  in  operating  the  same. 

The  question  of  costs  of  the  appeal  is  reserved. 

Wilson  and  Dustin,  JJ.,  concur. 


RowB  V.  Taylobville  Electbic  Co. 

Illinois  Supreme  Court  —  Dec,  22,  1904. 
213  111.  318,  72  N.  E.  711. 

1.  Death  of  Liitkican  —  Shock  fbom  Electric  Light  Wire  —  Contrib- 

UTOBT  Negligence.  —  A  telephone  lineman  received  a  shock  from  a  tele- 
phone wire  coming  in  contact  with  an  electric  light  wire  and  fell  to  the 
ground  breaking  his  neck.  If  he  had  used  his  safety  strap  he  would  not 
have  fallen.  Held,  that  if  the  shock  was  sufficient  to  kill  him,  it  was  im- 
material whether  he  fell  or  not. 

2.  Insulation  of  Wires.  —  An  electric  light  company  must  properly  insulate 

its  wires  where  employees  of  a  telephone  company  are  liable  to  come  in 
contact  therewith.  This  duty  does  not  extend  to  the  entire  system,  but 
only  to  places  where  persons  have  a  right  to  be,  whether  for  business, 
convenience,  or  pleasure. 

3.  Electric  Light  Company  —  Duty  to  Warn  Telephone  Employees.  —  In 

the  absence  of  an  agreement  or  understanding  that  a  signal  would  be 
given  by  an  eleotric  light  company  for  the  benefit  and  safety  of  telephone 
men,  there  was  no  duty  to  give  such  warning. 

Appeal  by  plaintiflF  from  judgment  of  Appellate  Court,  affirm- 
ing judgment  of  trial  court  for  defendant.     Affirmed. 

I>«t7  mi  Eleetiie  Xdcht  Company  to  Tnanlato  Wires. —  See  note  to 
Alexander  v.  Nanticoke  Light  Co.,  ante. 
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Sharrock  &  Orundy  and  Lane  &  Cooper,  for  appellant. 
Percy  Werner  {J.  E.  Hogan,  of  counsel),  for  appellee. 

Opinion  by  Castwbight,  J. : 

Albert  Eowe  was  employed  by  the  Central  Union  Telephone 
Company  in  the  city  of  Taylorville.  On  January  4,  1902,  the  ap- 
pelee,  the  Taylorville  Electric  Company,  owned  and  operated  an 
electric  light  plant  in  said  city,  which  had  been  in  operation  about 
eight  years.  The  telephone  company  had  secured  a  license  to  erect 
telephone  poles,  with  wires,  on  the  streets  of  said  city,  and  on 
said  day  Rowe  and  five  other  employees  of  that  company  were  at 
work  stringing  wires  on  poles  in  North  street.  The  poles  were 
set  on  the  same  side  of  the  street  as  those  of  the  electric  company, 
but  were  higher.  The  poles  of  the  electric  company  were  twenty- 
five  feet  high  and  those  of  the  telephone  company  thirty  feet,  so 
that  the  telephone  wires  would  be  about  five  feet  above  the  electric 
wires.  When  the  electric  wires  were  not  carrying  any  current 
of  electricity,  there  was  no  danger  in  working  above  them,  but 
when  the  current  was  turned  on  it  was  dangerous.  They  were 
calculated  to  carry  a  current  of  1,000  volts,  and  500  volts  would 
be  fatal  to  one  coming  in  contact  with  them.  In  stringing  the 
telephone  wires  one  of  them  broke,  and  Rowe  went  down  a  pole 
and  brought  it  up  again.  He  was  on  the  pole  about  twenty-five 
feet  from  the  ground,  stretching  the  wire,  when  it  came  in  contact 
with  the  parallel  electric  light  wire  in  which  there  was  a  current 
of  electricity,  and  he  received  a  shock  causing  him  to  fall  from  the 
pole  upon  the  frozen  ground.  His  hands  were  badly  burned,  his 
neck  was  broken,  and  he  was  dead  when  his  companions  reached 
him.  His  widow  and  administratrix,  the  appellant,  sued  the 
appellee  in  the  Circuit  Court  of  Christian  county  for  damages 
resulting  from  his  death.  In  the  first  count  of  her  declaration 
she  charged  defendant  with  negligence  in  permitting  its  current 
of  electricity  to  escape  and  be  transmitted  to  the  telephone  wire 
which  the  deceased  was  handling.  The  second  count  charged  de- 
fendant with  negligence  in  turning  on  the  current  of  electricity 
without  giving  a  customary  warning  by  a  whistle  from  its  engine. 
The  third  alleged  that  the  defendant  knew  that  the  employees  of 
the  telephone  company  only  did  their  work  when  the  current  was 
not  turned  on,  and,  notwithstanding  this  knowledge,  neglected  to 


III.]  Rows  v.  Tayix)bville  Electbic  Co.  281 

give  warning  of  its  intention  to  turn  on  the  current.     The  fourth 
charged  negligence  in  using  imperfectly  insulated  wires.     The 
fifth  charged  negligence  generally  in  constructing,  maintaining, 
managing,  and  operating  the  electric  light  plant.     An  additional 
count  set  forth  that  it  was  the  custom  of  defendant  to  sound  a 
whistle  five  minutes  before  turning  on  its  current,  and  that  the 
telephone  employees  relied  upon  such  custom,  and  it  charged  negli- 
gence in  turning  on  the  current  without  warning.     The  plea  was 
not  guilty.    At  the  conclusion  of  all  the  evidence  the  court,  at  the 
instance  of  the  defendant,  directed  the  jury  to  return  a  verdict  of 
not  guilty.     A  verdict  was   returned   accordingly,   upon  which 
judgment  was  entered.     Upon  a  writ  of  error  from  the  Appellate 
Court  for  the  Third  District  the  judgment  was  affirmed.     The 
Appellate  Court  granted  a  certificate  of  importance  and  an  appeal 
to  this  court. 

The  question  to  be  determined  is  whether  the  court  erred  in  not 
submitting  the  issue  to  the  jury  and  in  directing  a  verdict  of  not 
guilty.  That  depends  upon  whether  there  was  evidence  fairly 
tending  to  prove  a  cause  of  action  against  the  defendant.  The 
evidence  tended  to  prove  the  following  facts :  The  defendant  had 
operated  its  electric  light  plant  in  the  city  of  Taylorville  for  eight 
years,  and  the  wire  at  the  place  of  the  accident  was  secondhand 
when  it  was  put  up.  The  insulation  of  the  wire  was  old  and  worn 
generally,  and  it  was  off  and  the  wire  was  bare  at  a  place  called  a 
"  joint,"  where  the  accident  occurred.  The  electric  light  current 
was  not  turned  on  at  all  times,  but  was  turned  on  at  different 
hours  in  different  seasons  and  on  clear  or  cloudy  days.  When  it 
was  dark  and  cloudy,  it  was  kept  on  all  day,  and  on  clear  days,  at 
the  time  of  vear  this  accident  occurred,  it  was  turned  on  about 
4  o'clock  in  the  afternoon.  The  day  of  the  accident  was  clear 
and  bright.  It  had  been  the  custom  of  the  defendant  to  blow  its 
whistle  about  five  minutes  before  turning  on  the  current,  to  notify 
its  employees,  so  that  if  they  were  doing  anything  about  the  wires 
they  would  finish  it  and  get  away  before  the  current  was  turned 
on.  The  accident  occurred  about  fifteen  minutes  before  4  o'clock, 
according  to  the  watch  of  one  of  the  men,  who  looked  at  it  at  the 
time.  The  telephone  men  did  not  expect  that  the  electric  current 
would  be  turned  on  the  wires  until  4  o'clock,  and  they  expected 
to  get  through  before  the  current  started.     There  was  no  signal 
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given  before  turning  on  the  current  on  this  occasion.    Sometimes 
the  telephone  men  would  telephone  the  electric  light  plant  or 
secretary  and  treasurer  to  learn  what  time  the  current  would  be 
turned  on,  but  they  also  depended  on  hearing  the  whistle,  and 
were  governed  as  to  the  time  to  quit  work  by  that  signal.    Bowe 
had  been  working  for  the  telephone  company  about  six  months^ 
and  was  experienced  in  the  business.     When  the  telephone  mea 
knew  that  the  electric  wires  were  carrying  the  current,  they  had 
means,  by  the  exercise  of  extra  care,  of  keeping  the  telephone 
wires  off  the  electric  wires,  and  they  all  understood  the  danger 
from  having  the  wires  come  in  contact  with  each  other.     It  was    : 
known  to  the  manager  of  the  defendant  that  telephone  wires  were   ^ 
being  put  up  in  the  streets,  and  about  three-quarters  of  an  hour   :i 
before  the  accident  the  engineer  of  defendant  passed  near  where   : 
the  telephone  men  were  at  work,  and  in  view  of  them ;  but  there  5 
was  no  evidence  that  the  defendant  or  any  of  its  employees  knew   i 
that  the  men  were  still  at  work  at  the  time  the  current  was  turned  i! 
on.     The  telephone  men  had  no  intention  of  continuing  their  ^ 
work  when  the  electric  current  was  on  the  wires,  and  they  were  3 
watching  for  the  signal  of  the  whistle,  and  also  looking  at  their  - 
watches  to  learn  the  time  of  day.     One  of  the  gang  of  men  had  . 
just  looked  at  his  watch,  and  put  it  back  in  his  pocket,  when  the  v 
accident  occurred.     Kowe  was  supplied  with  a  safety  strap,  by   . 
which  to  fasten  himself  to  a  pole  when  working  with  both  handfl,  . 
and  he  was  not  using  it  at  the  time  of  the  accident. 

It  is  contended  that  the  uncontradicted  evidence  proved  Rowe  . 
to  have  been  guilty  of  negligence  in  not  using  the  strap  to  fasten.  ., 
himself  to  the  pole  when  using  both  hands  with  the  wire.     If  he 
had  used  it,  he  would  not  have  fallen,  and  his  neck  was  broken  by  . 
the  fall  of  twenty-five  feet  upon  the  frozen  ground ;  but  there  was 
evidence  tending  to  prove  that  the  electric  shock  was  fatal.     If  ^ 
the  shock  was  sufficient  to  kill  him,  it  was  immaterial  whether  he 
fell  or  not.     The  court  would  not  have  been  justified  in  directing  " 
a  verdict  on  the  ground  that  he  was  guilty  of  contributory  negli* 
gonce  in  not  using  the  strap. 

The  other  question  is  whether  the  evidence  tended  to  proTS  .' 
actionable  neglijocence  on  the  part  of  the  defendant,  and  the  first  .' 

'■4 

question  discussed  by  counsel   is  whether  the  condition  of  tlie  ^ 
electric  wires,  as  to  insulation,  tended  to  prove  such  negligenoa  ' 
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Council  for  appellee  say  that  tlie  duty  to  maintain  perfect  inaula- 
tion  does  not  extend  to  the  entire  system  of  wires,  but  only  to 
places  where  the  defendant  might  reasonably  anticipate  that  per- 
wns  would  go  for  work,  pleasure,  or  business;  that  the  duty  did 
»t  extend  to  wires  strung  twenty-five  feet  above  the  ground  simply 
beeanse  there  was  a  possibility  that  some  person  in  pursuit  of  his 
on  business  would  bring  himself  in  contact  with  a  wire ;  and  that 
then  was  no  duty  to  keep  wires  in  safe  condition  as  to  telephone 
employees  entering  upon  the  premises  on  their  own  business. 
Bectricity  is  a  silent,  deadly,  and  instantaneous  force,  and  one 
vho  uses  it  for  profit  is  bound  to  exercise  care  corresponding  to 
the  danger  incident  to  its  use.  One  duty  is  the  insulation  of  its 
vires,  but  that  duty  does  not  extend  to  the  entire  system.  No 
4oty  of  that  kind  is  imposed  on  the  owner  on  his  own  premises 
11  to  trespassers  or  bare  licensees,  who  are  neither  invited  upon 
ilie  premises  nor  there  for  purposes  of  business  with  the  owner. 
The  defendant  was  not  bound  to  assume  that  persons  would  come 
upon  its  private  preraisea  who  were  not  invited  there  or  brought 
ilaae  by  business,  and  thereby  expose  themselves  to  injury.  But 
the  streets  of  the  city  were  not  the  private  premises  of  defendant. 
The  streets  belong  to  the  public,  and  the  public,  generally,  have 
1  right  to  use  them.  As  a  matter  of  fact,  the  defendant  must  be 
iidd  to  hare  anticipated  that  the  public  would  use  the  streets  as 
Aey  had  a  right  to  do,  and  also  the  employees  of  the  telephone 
tompany  would  be  working  in  the  streets  in  the  business  of  that 
company,  and  might  come  in  proximity  to  its  wires  in  attending 
iodieir  duties.  The  defendant  was  not  an  insurer  of  the  safety 
of  the  public,  but  it  was  hound  to  know  the  dangers  incident  to  the 
jise  of  the  streets  by  it,  and  to  guard  against  such  dangers  by  the 
oercise  of  care  commensurate  with  them. 

Counsel  rely  upon  the  decision  in  Hector  v.  Boston  Electric 
Ughi  Co..  5  Am.  Electl.  Oas.  300,  Ifil  Mass.  558,  37  N.  E.  773, 
25  L.  R.  A.  554,  as  sustaining  the  doctrine  contended  for,  but 
it  clearly  does  not.  We  explained  in  Commonwealth  Electric  Co. 
t.  yelriUf,  9  Am.  Electl.  Cas.  — ,  210  El.  70.  70  N.  E.  1052.  that 
in  the  case  referred  to  the  plaintiff  received  his  injuries  while  on 
1  roof  of  a  building  where  he  had  no  right  to  be,  and  was  neither 
inrited  nor  licensed  to  be,  and  we  decided  that  a  company  operating 
wiies  carrying  a  dangerous  cnrrent  of  electricity  owes  a  duty  to 
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Sharrock  &  Orundy  and  Lane  &  Cooper,  for  appellant. 
Percy  Werner  (J.  E.  Hogan,  of  counsel),  for  appellee. 

Opinion  by  Castweight,  J.: 

Albert  Eowe  was  employed  by  the  Central  Union  Telephone 
Company  in  the  city  of  Taylorville.  On  January  4,  1902,  the  ap- 
pelee,  the  Taylorville  Electric  Company,  owned  and  operated  an 
electric  light  plant  in  said  city,  which  had  been  in  operation  about 
eight  years.  The  telephone  company  had  secured  a  license  to  erect 
telephone  poles,  with  wires,  on  the  streets  of  said  city,  and  on 
said  day  Rowe  and  five  other  employees  of  that  company  were  at 
work  stringing  wires  on  poles  in  North  street.  The  poles  were 
set  on  the  same  side  of  the  street  as  those  of  the  electric  company, 
but  were  higher.  The  poles  of  the  electric  company  were  twenty- 
five  feet  high  and  those  of  the  telephone  company  thirty  feet,  so 
that  the  telephone  wires  would  be  about  five  feet  above  the  electric 
wires.  When  the  electric  wires  were  not  carrying  any  current 
of  electricity,  there  was  no  danger  in  working  above  them,  but 
when  the  current  was  turned  on  it  was  dangerous.  They  were 
calculated  to  carry  a  current  of  1,000  volts,  and  500  volts  would 
be  fatal  to  one  coming  in  contact  with  them.  In  stringing  the 
telephone  wires  one  of  them  broke,  and  Rowe  went  down  a  pole 
and  brought  it  up  again.  He  was  on  the  pole  about  twenty-five 
feet  from  the  ground,  stretching  the  wire,  when  it  came  in  contact 
with  the  parallel  electric  light  wire  in  which  there  was  a  current 
of  electricity,  and  he  received  a  shock  causing  him  to  fall  from  the 
pole  upon  the  frozen  ground.  His  hands  were  badly  burned,  his 
neck  was  broken,  and  he  was  dead  when  his  companions  reached 
him.  His  widow  and  administratrix,  the  appellant,  sued  the 
appellee  in  the  Circuit  Court  of  Christian  county  for  damages 
resulting  from  his  death.  In  the  first  count  of  her  declaration 
she  charged  defendant  with  negligence  in  permitting  its  current 
of  electricity  to  escape  and  be  transmitted  to  the  telephone  wire 
which  the  deceased  was  handling.  The  second  count  charged  de- 
fendant with  negligence  in  turning  on  the  current  of  electricity 
without  giving  a  customary  warning  by  a  whistle  from  its  engine. 
The  third  alleged  that  the  defendant  knew  that  the  employees  of 
the  telephone  company  only  did  their  work  when  the  current  was 
not  turned  on,  and,  notwithstanding  this  knowledge,  neglected  to 
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give  warning  of  its  intention  to  turn  on  the  current.  The  fourth 
charged  negligence  in  using  imperfectly  insulated  wires.  The 
fifth  charged  negligence  generally  in  constructing^  maintaining, 
managing,  and  operating  the  electric  light  plant.  An  additional 
count  set  forth  that  it  was  the  custom  of  defendant  to  sound  a 
whistle  five  minutes  before  turning  on  its  current,  and  that  the 
telephone  employees  relied  upon  such  custom,  and  it  charged  negli- 
gsskce  in  turning  on  the  current  without  warning.  The  plea  was 
not  guilty.  At  the  conclusion  of  all  the  evidence  the  court,  at  the 
instance  of  the  defendant,  directed  the  jury  to  return  a  verdict  of 
not  guilty.  A  verdict  was  returned  accordingly,  upon  which 
judgment  was  entered.  Upon  a  writ  of  error  from  the  Appellate 
Court  for  the  Third  District  the  judgment  was  affirmed.  The 
Appellate  Court  granted  a  certificate  of  importance  and  an  appeal 
to  this  court. 

The  question  to  be  determined  is  whether  the  court  erred  in  not 
submitting  the  issue  to  the  jury  and  in  directing  a  verdict  of  not 
guilty.  That  depends  upon  whether  there  was  evidence  fairly 
tending  to  prove  a  cause  of  action  against  the  defendant.  The 
evidence  tended  to  prove  the  following  facts :  The  defendant  had 
q)erated  its  electric  light  plant  in  the  city  of  Taylorville  for  eight 
years,  and  the  wire  at  the  place  of  the  accident  was  secondhand 
when  it  was  put  up.  The  insulation  of  the  wire  was  old  and  worn 
generally,  and  it  was  off  and  the  wire  was  bare  at  a  place  called  a 
**  joint,"  where  the  accident  occurred.  The  electric  light  current 
was  not  turned  on  at  all  times,  but  was  turned  on  at  different 
hours  in  different  seasons  and  on  clear  or  cloudy  days.  When  it 
was  dark  and  cloudy,  it  was  kept  on  all  day,  and  on  clear  days,  at 
the  time  of  year  this  accident  occurred,  it  was  turned  on  about 
4  oVlock  in  the  afternoon.  The  day  of  the  accident  was  clear 
and  bright.  It  had  been  the  custom  of  the  defendant  to  blow  its 
whistle  about  five  minutes  before  turning  on  the  current,  to  notify 
its  employees,  so  that  if  they  were  doing  anything  about  the  wires 
they  would  finish  it  and  get  away  before  the  current  was  turned 
on.  The  accident  occurred  about  fifteen  minutes  before  4  o'clock, 
according  to  the  watch  of  one  of  the  men,  who  looked  at  it  at  the 
time.  The  telephone  men  did  not  expect  that  the  electric  current 
would  be  turned  on  the  wires  until  4  o'clock,  and  they  expected 
to  get  through  before  the  current  started.     There  was  no  signal 
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given  before  turning  on  the  current  on  this  occasion.     Sometimes 

the  telephone  men  would  telephone  the  electric  light  plant  or 

secretary  and  treasurer  to  learn  what  time  the  current  would  be 

turned  on,  but  they  also  depended  on  hearing  the  whistle,  and 

were  governed  as  to  the  time  to  quit  work  by  that  signal.    Rowe 

had  been  working  for  the  telephone  company  about  six  months, 

and  was  experienced  in  the  business.     When  the  telephone  men 

knew  that  the  electric  wires  were  carrying  the  current,  they  had 

means,  by  the  exercise  of  extra  care,  of  keeping  the  telephone 

wires  off  the  electric  wires,  and  they  all  understood  the  danger 

from  having  the  wires  come  in  contact  with  each  other.     It  was 

known  to  the  manager  of  the  defendant  that  telephone  wires  were 

being  put  up  in  the  streets,  and  about  three-quarters  of  an  hour 

before  the  accident  the  engineer  of  defendant  passed  near  where 

the  telephone  men  were  at  work,  and  in  view  of  them;  but  there 

was  no  evidence  that  the  defendant  or  any  of  its  employees  knew 

that  the  men  were  still  at  work  at  the  time  the  current  was  turned 

on.     The  telephone  men  had  no  intention  of  continuing  their 

work  when  the  electric  current  was  on  the  wires,  and  they  were 

watching  for  the  signal  of  the  whistle,  and  also  looking  at  their 

watches  to  learn  the  time  of  day.     One  of  the  gang  of  men  had 

just  looked  at  his  watch,  and  put  it  back  in  his  pocket,  when  the 

accident  occurred.     Kowe  was  supplied  with  a  safety  strap,  by 

which  to  fasten  himself  to  a  pole  when  working  with  both  hands, 

and  he  was  not  using  it  at  the  time  of  the  accident. 

It  is  contended  that  the  uncontradicted  evidence  proved  Rowe 
to  have  been  guilty  of  negligence  in  not  using  the  strap  to  fasten 
himself  to  the  pole  when  using  both  hands  with  the  wire.  If  he 
had  used  it,  he  would  not  have  fallen,  and  his  neck  was  broken  by 
the  fall  of  twenty-five  feet  upon  the  frozen  ground ;  but  there  was 
evidence  tending  to  prove  that  the  electric  shock  was  fatal.  If 
the  shock  was  sufficient  to  kill  him,  it  was  immaterial  whether  he 
fell  or  not.  The  court  would  not  have  been  justified  in  directing 
a  verdict  on  the  ground  that  he  was  guilty  of  contributory  negli- 
gence in  not  using  the  strap. 

The  other  question  is  whether  the  evidence  tended  to  prove 
actionable  ncfrli^^ncc  on  the  part  of  the  defendant,  and  the  first 
question  discussed  by  counsel  is  whether  the  condition  of  the 
electric  wires,  as  to  insulation,  tended  to  prove  such  negligence. 
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Council  for  appellee  say  that  the  duty  to  maintain  perfect  insula- 
tion does  not  extend  to  the  entire  system  of  wires,  but  only  to 
places  where  the  defendant  might  reasonably  anticipate  that  per- 
sons would  go  for  work,  pleasure,  or  business;  that  the  duty  did 
not  extend  to  wires  strung  twenty-five  feet  above  the  ground  simply 
because  there  was  a  possibility  that  some  person  in  pursuit  of  his 
own  business  would  bring  himself  in  contact  with  a  wire ;  and  that 
dxere  was  no  duty  to  keep  wires  in  safe  condition  as  to  telephone 
employees  entering  upon  the  premises  on  their  own  business. 
Electricity  is  a  silent,  deadly,  and  instantaneous  force,  and  one 
▼ho  uses  it  for  profit  is  bound  to  exercise  care  corresponding  to 
the  danger  incident  to  its  use.  One  duty  is  the  insulation  of  its 
wires,  but  that  duty  does  not  extend  to  the  entire  system.  No 
duty  of  that  kind  is  imposed  on  the  owner  on  his  own  premises 
as  to  trespassers  or  bare  licensees,  who  are  neither  invited  upon 
the  premises  nor  there  for  purposes  of  business  with  the  owner. 
The  defendant  was  not  bound  to  assume  that  persons  would  come 
npon  its  private  premises  who  were  not  invited  there  or  brought 
there  by  business,  and  thereby  expose  themselves  to  injury.  But 
the  streets  of  the  city  were  not  the  private  premises  of  defendant. 
The  streets  belong  to  the  public,  and  the  public,  generally,  have 
a  ri^t  to  use  them.  As  a  matter  of  fact,  the  defendant  must  be 
held  to  have  anticipated  that  the  public  would  use  the  streets  as 
they  had  a  right  to  do,  and  also  the  employees  of  the  telephone 
company  would  be  working  in  the  streets  in  the  business  of  that 
company,  and  might  come  in  proximity  to  its  wires  in  attending 
to  their  duties.  The  defendant  was  not  an  insurer  of  the  safety 
of  the  public,  but  it  was  bound  to  know  the  dangers  incident  to  the 
use  of  the  streets  by  it,  and  to  guard  against  such  dangers  by  the 
exercise  of  care  commensurate  with  them. 

Counsel  rely  upon  the  decision  in  Hector  v.  Boston  Electric 
Light  Co.,  5  Am.  Electl.  Cas.  300,  161  Mass.  558,  37  N.  E.  773, 
25  L.  R.  A.  554,  as  sustaining  the  doctrine  contended  for,  but 
it  clearly  does  not.  We  explained  in  Commonwealth  Electric  Co. 
X.  Melville,  9  Am.  Electl.  Cas.  — ,  210  El.  70,  70  N.  E.  1052,  that 
in  the  case  referred  to  the  plaintiff  received  his  injuries  while  on 
a  roof  of  a  building,  where  he  had  no  right  to  be,  and  was  neither 
invited  nor  licensed  to  be,  and  we  decided  that  a  company  operating 
wires  carrying  a  dangerous  current  of  electricity  owes  a  duty  to 
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exercise  reasonable  care  to  prevent  injury  to  others,  wherever  they 
have  a  right  to  go.  The  duty  extends  to  every  place  where  per- 
sons have  a  right  to  be,  whether  for  business,  convenience,  or 
pleasure.  The  condition  of  the  electric  wire  as  to  insulation 
tended  to  prove  negligence  on  the  part  of  the  defendant,  which 
would  give  rise  to  a  cause  of  action  for  an  injury  to  one  not  aware 
of  the  danger,  who  had  a  right  to  rely  upon  the  wire  being  prop- 
erly insulated.  The  evidence,  however,  was  that  the  telephone 
men  were  familiar  with  the  danger,  and  had  no  intention  of  work- 
ing when  the  electric  current  was  on  the  wires.  The  evidence 
was  uncontradicted  that  they  were  not  relying  upon  the  perform- 
ance of  any  duty  to  insulate  the  wires,  and  fully  knew  and  under- 
stood the  dangers  arising  from  the  defective  insulation.  If  they 
knew  that  the  electric  wire  was  carrying  a  deadly  current,  and 
Kowe,  with  full  knowledge  of  the  conditions  and  dangers,  allowed 
the  telephone  wire  to  come  in  contact  with  the  electric  wire,  there 
could  be  no  recovery  on  the  ground  that  the  insulation  was  de- 
fective. It  was  only  on  account  of  his  ignorance  of  the  current 
having  been  turned  on  that  the  accident  occurred. 

The  only  question,  therefore,  is  whether  the  failure  of  the  de- 
fendant to  blow  the  whistle  before  turning  on  the  current  rendered 
it  liable  in  the  case.  The  signal  which  the  defendant  was  in  the 
habit  of  giving  by  blowing  the  whistle  was  for  the  benefit  of  its 
own  employees,  so  that,  if  they  were  at  work  about  the  wires, 
they  would  hurry,  and  get  through  before  the  current  was  turned 
on.  There  was  no  evidence  tending  to  prove  any  agreement  be- 
tween the  companies  with  respect  to  giving  signals,  or  any  knowl- 
edge on  the  part  of  the  defendant  that  the  telephone  men  were  re- 
lying upon  them.  Neither  was  there  any  evidence  of  notice  to 
the  defendant  that  the  telephone  men  were  at  work  at  that  time. 
If  there  was  a  duty  of  the  defendant  to  give  a  warning,  it  was  one 
which  extended  to  everybody,  and  required  the  blowing  of  the 
whistle  to  give  general  notice  that  it  was  about  to  start  up  the 
plant.  It  would  not  be  contended  that  there  was  such  a  duty  as 
that,  or  that  the  defendant  would  be  guilty  of  negligence  in  fail- 
ing to  give  such  notice  to  the  public  at  large.  The  telephone  men 
did  not  expect  the  plant  to  start  until  4  o'clock,  and  they  were 
calculating  to  finish  their  work  before  that  time,  although  they 
also  expected  to  hear  the  whistle  before  the  current  was  turned  on. 
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In  the  absence  of  any  proof  tending  to  show  an  agreement  or 
understanding  that  the  signal  would  be  given  for  the  benefit  and 
safety  of  the  telephone  men,  or  that  the  defendant  knew  they  were 
relying  upon  the  whistle  as  a  warning,  we  do  not  think  there  was 
a  duty  to  give  the  warning.  If  there  was  no  duty,  the  telephone 
men  had  no  l^al  right  to  rely  upon  notice  by  the  whistle,  and  a 
failure  to  give  it  did  not  charge  the  defendant  with  negligence. 
If  follows  that  the  court  did  not  err  in  giving  the  instruction. 
The  judgment  of  the  Appellate  Court  is  affirmed. 
Judgment  affirmed. 


E.  K  SouTHEB  Iron  Co.  v.  Laclede  Poweb  Co.  of  St.  Louis. 

i  —  8t.  Louis  Court  of  Appeals  —  Deo.  27,  1904, 
109  Mo.  App.  353,  84  S.  W.  450. 


FOB  Elcciuc  Poweb  —  Constbuction.  —  Where  an  impracti- 
cable  or  impossible  means  of  ascertaining  electrical  power  is  designated 
in  a  contract  therefor,  some  practicable  and  efficient  means  should  be 
used  to  measure  the  power  actually  used,  and  thus  carry  out  the  real 
intention  of  the  parties. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Affirmed. 
Statement  of  facts  by  Bland,  P.  J. : 

Both  parties  to  this  suit  are  corporations  organized  under  the  laws  of  Mis- 
ioiin,  and  both  operate  their  plants  in  the  city  of  St.  Louis.  Plaintiff  is  en* 
pged  in  the  manufacturing  business,  for  which  purpose  it  uses  machinery. 
Defendant  is  engaged  in  supplying  electric  power.  On  August  1,  1898,  plain- 
tiff and  defendant  entered  into  a  contract  whereby  defendant  agreed  to  furnish 
piaintifr  electric  power  for  the  operation  of  its  machinery  "for  periods  of 
tiiree  years  until  either  party  shall,  at  the  expiration  of  any  period  of  three 
j«ars,  giye  written  notice  of  its  desire  to  discontinue  this  arrangement."  It 
was  agreed  that  defendant  should  take  a  capacity  of  18-electric  horse  power, 
tad,  if  a  greater  power  capacity  should  be  taken  at  any  time,  an  additional 
price  should  be  paid  therefor  on  the  following  basis :  "  Minimum  chargea 
per  month  under  this  contract  are  at  the  rate  of  two  dollars  net  per  horse 
power,  and  are  based  upon  the  maximum  power  capacity  required  or  used  at 
any  time,  but  in  no  case  shall  the  total  payments  during  each  year  of  the 
period  or  periods  of  this  contract  be  less  than  four  hundred  and  twelve  dol- 
lars." Meters  were  to  be  furnished  at  the  option  of  the  consumer  or  the 
power  company.  The  rate  stipulated  for  was  three  cents  net  per  horse  power 
per  boor,  indicated  by  an  hour  meter,  subject  to  the  minimum  charge  of  four 
knndred  and  twelve  dollars  per  annum.    It  was  agreed  that  bills  for  the  use 
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of  power  should  be  rendered  on  the  Ist  day  of  each  month,  payable  on  or  be- 
fore the  5th  day  of  the  same  month,  and,  if  unpaid  after  five  days,  they 
should  be  subject  to  an  additional  charge  of  five  per  cent.,  and,  if  unpaid  for 
fifteen  days,  the  supply  of  power  might  be  shut  off  by  the  powef  company. 
About  the  date  of  the  contract  the  power  company  put  wires  into  plaintiff's 
place  of  business,  and  continued  to  furnish  it  power  until  April  30,  1901. 
On  the  presentation  of  the  bill  for  the  first  month's  services,  a  controversy 
arose  between  the  parties  in  respect  to  the  construction  of  the  contract,  and 
they  agreed  in  writing  to  submit  the  matter  in  controversy  to  Hon.  Shepard 
Barclay  and  Hon.  O'Neill  Ryan;  they  to  choose  a  third  arbitrator  if  they 
failed  to  agree.  The  questions  which  they  agreed  should  be  submitted  are  aa 
follows : 

"(1)  Whether  or  not  the  method  now  in  use  by  the  power  company  at 
the  iron  company's  establishment  for  ascertaining  the  amount  payable  for  the 
electric  power  service  or  supply  is  the  correct  method  under  said  contract, 
and,  if  not,  then  what  is  the  correct  method  under  said  contract? 

''(2)  If  the  arbitrators  find  that  the  method  in  use  is  not  the  correct 
method  under  said  contract,  then  whether  or  not  said  iron  company  may, 
under  said  contract,  lawfully  require  the  said  power  company,  under  the  con- 
ditions of  said  contract,  to  place  meters  at  other  points  in  said  establishment 
than  at  the  four  motors  where  the  power  company's  meters  are  now  located." 

It  was  agreed  in  the  written  submission  that  the  findings  of  the  arbitrators 
might  be  entered  as  a  judgment  by  the  Circuit  Court  of  the  city  of  St.  Louis. 
The  arbitrators  chosen  failed  to  agree,  and  selected  John  Holmes,  Esq.,  as  a 
third  arbitrator.  The  matter  was  pending  before  the  arbitrators  until  March 
24,  1900,  when  they  published  their  award.  They  found  as  follows:  "The 
correct  method  for  ascertaining  said  amount  is  for  said  power  company  to 
ascertain,  charge  for,  and  receive  pajonent  from  said  iron  company  for  only 
such  amount  of  electrical  power  furnished  to  said  iron  company  under  said 
contract  as  is  actually  used  by  the  said  iron  company  (provided,  however, 
said  iron  company  must  pay  in  the  aggregate  at  least  the  sum  of  four  hun- 
dred and  twelve  dollars  [$412]  during  each  year  of  said  contract),  and  such 
electrical  power  so  used  by  said  iron  company  is  to  be  measured  by  hour 
meters  placed  at  or  upon  such  motors  as  are  now  or  may  hereafter  be  in  use 
by  said  iron  company  in  its  said  establishment;  and,  in  addition  thereto  the 
said  power  company  shall  place  or  cause  to  be  placed  an  hour  meter  at  or  on 
such  particular  machines  (including  moters  or  other  machines)  in  said 
establishment  of  said  iron  company  as  may  be  designated  from  time  to  time 
by  said  iron  company  (while  said  contract  remains  in  force)  ;  said  iron  com- 
pany making  a  deposit  for  such  motor  so  required,  to  cover  the  cost,  as  pro- 
vided in  said  contract."  The  award  was  taken  into  the  Circuit  Court  by  the 
iron  company,  and  on  its  motion  a  decree  was  rendered  confirming  the  award, 
to  which  defendant  objected  at  the  time,  but  from  which  no  appeal  was  taken, 
or  writ  of  error  prosecuted. 

There  were  four  motors  in  plaintiff's  plant,  to  each  of  which  defendant 
attached  a  wire  and  an  hour  meter  when  it  first  began  to  furnish  power. 
After  the  confirmation  of  the  award  of  the  arbitrators,  there  was  some  corre- 
spondence between  the  parties  in  reference  to  putting  in  additional  meters, 
but  nothing  definite  was  ever  agreed  upon,  and  no  additional  meters  were  put 
in.    Pending  the  arbitration  the  parties  agreed  in  writing  that  the  defendant 
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ihould  pay  the  power  company  monthly  bills  as  rendered,  but  that  such  pay- 
ment should  be  regarded  as  involuntary,  and  not  to  be  taken  as  concessions 
of  indebtedness,  and  that  they  should  be  without  prejudice  to  the  iron  com- 
pany for  reimbursement  for  so  much  of  said  payments  as  might  be  found  to 
hi  in  excess  of  what  might  be  justly  due  the  power  company  under  the  con- 
tiact  as  ultimately  construed  by  the  arbitrators.    The  payments  made  by  the 
iion  company  to  the  power  company  aggregated  $2,370.09,  exclusive  of  the 
power  furnished  for  the  months  of  February,  March,  and  April,  1901.     The 
power  company  rendered  bills  for  each  of  these  three  months,  but  payment 
was  refused  by  the  iron  company.     Its  refusal  to  pay  these  bills  caused  the 
power  company  to  sever  its  wires  from  the  iron  company's  plant,  and  the 
hitter  company  gave  notice  of  its  intention  to  terminate  the  contract  at  the 
expiration  of  the   first  three-year  period    (August   1,    1901).     At  the  time 
the  contract  was  terminated  the  iron  company  claimed  that  it  had  overpaid 
the  power  company  the  sum  of  $1,134.09  for  the  electric  power  furnished  by 
the  latter  company  for  the  entire  thirty  months.    This  suit  was  brought  to 
recover  this  alleged  overpayment. 

The  answer,  in  addition  to  putting  in  issue  all  the  material  allegations  of 
the  petition,  alleged  two  counterclaims  as  a  cause  of  action  against  the  iron 
company  —  one  for  the  contract  price  of  the  electric  power  furnished  for  the 
months  of  February,  March,  and  April,  1901;  another  sounding  in  damages 
for  breach  of  contract.  These  affirmative  defenses  were  put  in  issue  by  a 
reply.  The  reply  also  alleged  that  the  iron  company  had  given  written  notice 
that  it  would  not  renew  the  contract  after  the  expiration  of  the  first  three- 
year  period,  August  1,  1901.  The  issues  were  submitted  to  the  court  without 
the  intervention  of  a  jury,  who  found  for  plaintiff  in  the  sum  of  $1,134.09, 
with  interest  at  the  rate  of  six  per  cent,  per  annimi  from  January  16,  1903, 
the  date  of  the  commencement  of  the  suit.  After  unavailing  motions  for  new 
trial  and  in  arrest  of  judgment,  defendant  appealed. 

C.  R.  Skinker,  for  appellant. 
Hickman  P,  Rodgers,  for  respondent. 

Opinion  by  Blaih),  P.  J. : 

1.  In  its  motion  for  new  trial  the  appellant  assigns  as  one 
ground  therefor  that  the  petition  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  insists  that  the  motion  should 
have  been  sustained  on  that  ground.  The  petition  is  somewhat 
voluminous,  covering  four  printed  pages  of  appellant's  abstract. 
It  sets  forth  the  making  of  the  contract,  the  dispute  as  to  its  con- 
struction, the  submission  to  arbitration  of  the  disputed  matter, 
the  award  of  the  arbitrators,  the  judgment  confirming  the  award, 
the  payment  of  monthly  bills  for  electric  power  under  the  arrange- 
ment entered  into  between  the  parties  pending  the  submission  to 
the  arbitrators,  and  alleges  an  overpayment,  and  asks  judgment 
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therefor.     It  seems  to  us  that  this  is  sufficient,  especially  after 
verdict. 

2.  Appellant  objected  to  the  award  and  the  decree  thereon  as 
evidence,  on  the  ground,  first,  that  the  award  and  the  decree  were 
impossible  of  performance;  and,  second,  that  the  arbitrators  ex« 
ceeded  the  power  delegated  to  them  by  the  written  articles  of  sub- 
mission. The  contention  is  that  hour  meters  measure  time,  only, 
and  not  power,  and  the  arbitrators  exceeded  their  authority  in 
finding  that  appellant  was  entitled  to  $412  per  annum,  under  the 
terms  of  the  contract,  when  this  question  was  not  submitted  to 
them.  The  award,  when  considered  in  the  light  of  the  contract, 
shows  that  the  reference  therein  to  the  $412  is  only  a  parenthetical 
quotation  from  the  contract  itself,  and  is  made  as  a  matter  of 
precaution  to  prevent  the  possibility  of  either  party  being  misled 
by  the  language  of  the  award,  and  really  constitutes  no  part  of 
the  findings  of  the  arbitrators.  In  respect  to  the  objection  that 
the  award  and  decree  is  impossible  of  performance,  it  is  shown 
by  both  parties  that  hour  meters  do  not  measure  the  power,  but 
only  measure  the  time  machines  to  which  they  are  attached  are 
operated ;  and  it  is  also  shown  that,  without  the  aid  of  some  other 
device,  it  is  impossible  to  arrive  at  the  quantity  of  power  employed 
to  operate  a  machine  by  electricity,  when  nothing  more  than  the 
time  it  was  in  operation  is  shown,  from  which  to  make  the  calcula- 
tion. But  this  fact  does  not  appear  on  the  face  of  the  decree  con- 
firming the  award,  and,  even  if  it  did,  we  do  not  think  it  would 
show  that  the  judgment  is  absolutely  void.  The  award  and  decree 
construing  the  contract  are  conclusive  on  both  parties,  and  were 
admissible  for  the  purpose  of  showing  what  the  contract  is.  The 
application  of  that  construction  of  the  contract  to  conditions  that 
arose  under  it  is  quite  another  thing. 

3.  The  evidence  shows  that  each  of  the  four  motors  of  respond- 
ent's plant  supplied  power  for  the  operation  of  a  half  dozen  or  more 
different  machines,  and  that  all  the  machines  supplied  with  power 
from  any  one  motor  were  scarcely  ever  in  operation  at  one  and  the 
same  time.  Frequently  one,  two,  or  three  of  such  machines,  and 
sometimes  but  one,  would  be  running.  It  appears  from  the  evi- 
dence produced  by  the  appellant  that  the  basis  of  calculation  for 
its  bills  were  on  the  horse  power,  multiplied  by  the  hours  used. 
Witness  Elwood  V.  Matlack  said  that  the  hour  meter  only  regis- 
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tered  the  hours  during  which  the  current  was  used ;  that  the  hour 
meter  Qould  not  indicate  whether  the  power  generated  by  the 
motor  T?as  actually  used  or  not;  that  the  appellant's  bills  took 
into  account  the  amount  of  power  actually  used,  determined  by 
an  ammeter  operating  at  the  same  time  the  hour  meters  were  in 
operation,  and  that  the  bills  were  made  upon  the  basis  of  the 
jwwer  required  to  operate  the  motors,  shafting,  and  machines  at- 
tached; that  his  (witness')  conception  of  what  "horse  power" 
means,  under  the  contract,  "  is  a  maximum  rate  for  use  of  power ; 
and  that  '  per  horse  power '  means  that  the  maximum  rate  for 
ise  of  power,  multiplied  by  the  total  number  of  hours  shown  by 
the  hour  meter,  would  be  the  amount  upon  which  the  bill  would 
be  figured  at  the  contract  rate  of  three  cents  "  per  horse  power 
per  hour.     This  evidence  shows  that  by  ammeter  measurement 
the  appellant  ascertained  the  maximum  amount  of  power  gen- 
erated by  the  motors  in  respondent's  plant,  and  by  the  hour  meters 
attached  to  each  motor  it  calculated  the  number  of  hours  each  one 
was  in  operation,  and  on  this  basis  made  out  its  bills ;  that  is,  the 
calculation  was  based  on  the  maximum  power  generated  by  each 
naotor,  multiplied  by  the  number  of  hours  it  had  been  run,  as  in- 
dicated by  the  hour  meter,  irrespective  of  the  number  of  machines 
that  were  supplied  with  power  by  the  motor.     So  it  reasonably 
appears  that  the  respondent  was  charged  for  maximum  power 
generated  by  a  motor,  whether  that  motor  furnished  power  to  one, 
two,  or  a  half  dozen  machines  depending  on  it  for  power.     It  was 
against  this  method  of  calculating  the  power  furnished  or  claimed 
to  be  furnished  that  respondent  protested,  and  which  resulted  in 
the  submission  of  the  contract  to  arbitrators  for  construction. 
Appellant  insists  that  this  method  of  calculating  the  power  is  the 
one  provided  for  by  the  contract,  and  that  there  is  no  evidence 
that  its  calculations  or  bills  are  erroneous.     The  contract,  as  con- 
strued by  the  decree  confirming  the  award,  which  is  not  only  bind- 
ing upon  both  parties,  but  also  upon  us,  is  that  respondent  should 
be  charged  for  only  such  amount  of  electric  power  furnished  and 
actually  used  by  it ;  the  quantity  of  the  power  to  be  measured  by 
hour  meters  placed  on  the  motors,  and,  in  addition  thereto,  upon 
such  particular  machines  as  might  be  designated  from  time  to 
time  by  respondent.     This  construction,  according  to  the  evidence, 
placed  the  parties  in  this  dilemma:     The  appellant  could  charge 
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for  only  the  power  actually  used  1;^  the  respondent ;  the  quantity 
of  this  power  to  be  measured  bj  hour  meters  —  an  instrument  or 
device  by  which  electric  power  cannot  be  measured.  In  other 
words,  the  appellant  was  required  to  make  out  its  bills  for  power 
actually  used,  and  a  device  was  designated  for  measuring  this 
power  that  would  not  measure  it.  For  these  reasons,  appellant 
claims  that  its  method  of  calculating  the  pqwer  is  the  only  one 
permissible  under  the  contract,  and,  according  to  the  decree,  no 
other  instrument  can  be  used  for  measuring  the  power;  yet,  in  the 
face  of  this  contention,  its  evidence  shows  that  it  was  compelled 
to  use  and  did  use  an  ammeter  (not  mentioned  at  all  in  the  tsaor 
tract)  for  the  purpose  of  ascertaining  the  maximum  power  gen- 
erated by  the  four  motors  in  appellant's  plant  The  girt  of  the 
matter  in  controversy,  when  submitted  for  arbitration,  was,  for 
what  should  respondent  pay  —  the  maximum  power  generated  by 
the  four  motors  in  its  plant,  or  for  the  actual  amount  of  power 
uaed  for  operating  its  machines  ?  The  decree  is  that  it  shall  pay 
for  the  latter  amount  only.  Now,  because  an  impracticable  or 
impossible  means  of  ascertaining  that  power  is  designated  in  the 
contract,  and  also  by  the  arbitrators,  is  the  amount  of  power  fur- 
nished to  be  left  to  the  guess  of  the  appellant,  or  should  not  some 
practicable  and  efficient  means  be  used  for  the  purpose  of  measni^ 
ing  the  power  actually  used,  and  thus  carry  oul  the  real  intention 
of  the  partiea,  as  construed  by  the  decree  of  the  court?  If  not, 
then  the  contract  is  not  capable  of  execution  at  all,  and  the  re- 
ipopdent  is  liable  only  for  the  price  of  the  power  actually  fur- 
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Company  for  twenty  months  preceding  the  trial,  and  that  the 
average  horse-power  hours  per  month  was  1,008.9,  while  the 
arerage  horse-power  hours  per  month  for  the  thirty  months  ap- 
pellant furnished  power  was,  according  to  its  bills  and  measure- 
ments, 2,658,  and  yet  the  evidence  shows  that  respondent  used  on 
an  average  more  power  per  month  while  taking  from  the  Laclede 
Gaslight  Company  than  when  taking  power  from  the  appellant. 
The  power  taken  from  the  Laclede  Gaslight  Company  was  meas- 
ured by  watt  meters  attached  to  the  machines  —  appliances  which 
the  evidence  shows  measure  both  time  and  the  amount  and  power 
of  the  current  passing  through  the  meter.  All  this  evidence  was 
objected  to  by  appellant  on  the  ground  that,  the  parties  having 
fixed  the  mode  of  measuring  the  power  by  the  contract,  no  other 
mode  could  be  resorted  to.  It  is  well-settled  law  that,  where  a 
mode  of  measurement  for  ascertaining  an  amount  to  be  paid  on  a 
contract  is  specified  in  the  contract,  that  mode,  and  no  other,  must 
be  followed.  Umted  States  v.  Robeson,  9  Pet.  319,  9  L.  Ed.  142 ; 
Herrick  v.  Belknap,  etc.,  27  Vt.  673;  Hood  v.  Hartshorn,  100 
Mass.  117,  1  Am.  Rep.  89;  President,  etc.,  v.  Coal  Company,  50 
N.  Y.  250;  Laclede  Construction  Co.  v.  Tudor  Ironworks,  169 
Mo.  137,  69  S.  W.  384.  But  the  appellant  proved  that  the  method 
provided  by  the  contract  for  measuring  the  power  was  an  im- 
possible one,  and  it  could  not  be  measured  at  all  by  the  meter 
mentioned  in  the  contract ;  hence  it  follows  that  the  contract,  while 
it  undertook  to  provide  a  method,  in  fact  provided  none.  In 
these  circumstances,  what  should  be  done  to  ascertain  the  amount 
the  respondent  should  pay  —  try  to  apply  an  arbitrary  but  im- 
possible method  of  measurement,  or  take  the  best  evidence  obtain- 
able to  show  the  actual  amount  of  power  used  ?  The  latter  course 
was  approved  by  the  learned  trial  court,  and  it  seems  to  us  that 
it  was  not  only  the  proper  course,  but  the  only  one,  by  which  the 
amount  of  power  furnished  by  appellant  could  have  been  ascer- 
tained. The  situation  was  not  unlike  one  where  a  contract  for 
work  provides  for  payment  to  be  made  on  the  estimate  of  a  par- 
ticular engineer  or  architect,  and  the  engineer  or  architect  dies 
before  making  the  estimate,  or  refuses  to  make  one  after  the  work 
has  been  done,  or  acts  fraudulently.  In  such  circumstances  the 
party  doing  the  work  may  recover  on  a  quantum  meruit  not  ex- 
ceeding the  contract  price.     Williams  v.  Railway,  112  Mo.  463, 
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20  S.  W.  631,  34  Am.  St.  Rep.  403 ;  Nordyke  &  Mormon  Co.  v. 
Kehlor,  155  Mo.  643,  56  S.  W.  287,  78  Am.  St.  Rep.  600 ;  Her- 
rick  V.  Belknap,  supra. 

5.  It  is  contended  by  appellant  that  respondent  is  not  entitled 
to  recover  for  the  reason  that  it  failed  to  perform  its  part  of  the 
contract,  by  refusing  to  pay  the  bills  for  the  months  of  February, 
March,  and  April.  There  are  two  answers  to  this  contention, 
either  of  which  is  sufficient:  One  is  that,  according  to  the  evi- 
dence and  the  finding  of  the  court,  each  of  these  bills  was  for  a 
sum  in  excess  of  what  was  actually  due.  The  other  is  that,  at 
the  time  these  bills  were  presented,  the  appellant,  according  to 
the  evidence  and  the  finding  of  the  court,  owed  the  respond^t 
a  sum  of  money  exceeding  the  aggregate  amount  of  those  bills. 

6.  Declarations  of  law  were  given,  and  some  asked  by  defend- 
ant were  refused.  Error  on  this  score  is  assigned.  Either  par^ 
had  a  right  to  ask  declarations  of  law,  though  the  issues  were  sub- 
mitted to  the  court,  and  they  are  reviewable  here.  They  serve  to 
show  on  what  theory  of  law  the  court  decided  the  case,  and,  if 
they  show  that  the  court  adopted  the  wrong  theory  and  came  to  a 
wrong  conclusion,  the  judgment  should  be  reversed.  Butler  Co. 
V.  Boatmen's  BarJc,  143  Mo.  13,  44  S.  W.  1047 ;  Wheeler  v.  Me- 
Donald  &  Co.,  77  Mo.  App.  213.  The  declarations  of  law  given 
are  in  harmony  with  the  views  herein  expressed.  Those  refused 
are  to  the  contrary,  and  we  conclude  that  the  court  committed  no 
error  in  giving  or  refusing  the  declarations  of  law. 

There  are  a  number  of  other  assignments  of  error  found  in  thfi 
appellant's  brief,  but,  as  those  examined  and  passed  on  cover  the 
entire  controversy,  we  deem  it  unnecessary  to  extend  this  opinion 
to  a  discussion  of  assignments  of  error  that  do  not  affect  the  meriti 
of  the  cause. 

We  think  the  judgment  is  for  the  right  party,  and  it  is  affirmed. 
All  concur. 
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Anderson  v.  Seattle-Tacoma  Inteburban  Railway  Co. 

Washington  Supreme  Court  —  Dec,  28,  1904. 

3  St.  Ry.  Rep.  894,  30  Wash.  387,  78  Pac.  1013. 

PBnsniAx  ON  Track  of  Railway  Company,  When  Not  a  Tbespasseb  — 
Liability  fob  Injuries  fbom  Contact  with  Rail  Chabged  with  Elbo- 
TBiciTY.  —  A  person  who  purchases  a  round-trip  ticket  over  a  railway 
between  two  points,  and  who,  on  the  return  trip,  is  refused  admission  to 
a  ear  operated  by  the  street  railway  company,  who  is  not  directed  by  the 
company's  employees  as  to  the  manner  in  which  he  might  leave  the  com- 
pany's property,  is  not  a  trespasser  in  walking  upon  the  tracks  of  the 
company,  but  is  entitled  to  reasonable  protection  from  the  hidden  or  un- 
known danger  arising  from  the  fact  that  one  of  the  rails  forming  the 
track  was  charged  with  electricity.  The  question  of  the  company's  negli- 
gence in  failing  to  warn  him  of  the  danger  of  coming  in  contact  with  an 
electrically  charged  rail,  while  walking  on  the  track,  after  he  had  been 
wrongfully  forced  to  leave  a  car  at  a  station,  is  a  question  of  fact  for 
the  jury,  as  is  also  the  question  of  the  negligence  of  such  person,  in  the 
abeence  of  knowledge  of  the  existence  of  the  danger  from  contact  with 
such  rail,  in  walking  upon  such  track. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing  his  com- 
pkint     Reversed. 

James  M.  Epkr,  for  appellant. 

Piles,  Donworth  &  Howe,  for  respondent. 

Opinion  by  Hadley,  J. : 

This  is  an  action  to  recover  damages  for  personal  injuries  re- 
ceived by  the  appellant,  and  alleged  to  have  been  caused  by  the 
n^igence  of  the  respondent.  The  respondent  is  the  owner  and 
operator  of  an  electric  railroad  between  the  cities  of  Seattle  and 
Tacoma.  The  appellant's  complaint  alleges  that  on  the  5th  day 
of  October,  1902,  he  was  a  passenger  on  a  car  of  the  respondent 
going  from  Tacoma  to  Seattle,  and  was  riding  on  a  ticket  pur- 
chased by  him  at  Seattle  from  an  agent  of  respondent,  which 
ticket  entitled  him  to  ride  on  respondent's  cars  from  Seattle  to 
Tacoma  and  return;  that  he  was  on  a  car  of  respondent,  riding 
on  said  ticket,  when  the  car  reached  a  point  about  four  miles  from 
Tacoma,  in  the  direction  of  Seattle;  that  the  cars  were  stopped 
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at  said  point,  and  one  of  the  men  in  charge  —  either  the  motor- 
man  or  conductor  —  twice  requested  appellant,  in  a  manner 
amoimting  to  a  command,  to  get  off  the  car;  that  he  did  get  off 
and  the  car  at  once  started,  leaving  appellant  standing  beside  the 
track  at  a  station,  the  name  of  which  is  unknown  to  him;  that, 
upon  being  forced  to  get  off  the  car,  he  at  once  started  back 
toward  Tacoma,  and  walked  on  the  ties  of  the  railroad  bed;  that 
he  had  proceeded  about  a  mile  to  a  point  where  the  roadbed  is 
upon  an  embankment  elevated  some  five  or  six  feet,  the  embank- 
ment being  quite  steep^  at  which  place  he  saw  a  bridge  a  short 
distance  ahead ;  that  for  fear  of  some  accident  he  tried  to  get  off 
the  roadbed  and  down  the  embankment,  and  in  his  efforts  to 
descend  he  reached  his  hand  and  took  hold  of  one  of  the  rails 
placed  and  used  by  respondent  on  its  track,  when  he  received  a 
terrible  electric  shock;  that  the  shock  was  so  severe  that  it  ren- 
dered him  unconscious,  threw  him  prostrate  upon  the  ground^ 
where  he  lay  in  an  insensible  condition  for  three-quarters  of  an 
hour,  and  on  recovering  consciousness  he  found  he  could  not  use 
his  left  hand,  arm,  or  leg,  they  seemed  to  be  paralyzed ;  that  he  was 
injured  about  6:30  p.  m.,  and  after  recovering  consciousness  he 
dragged  himself  along  by  the  aid  of  his  uninjured  leg  until  he 
reached  a  hotel  in  Tacoma,  about  1  o'clock  a.  m.  ;  that  respondent 
company  had  left  said  rail  so  charged  with  electricity  in  an  ex- 
posed position  with  no  covering  over  it,  and  with  nothing  to  pro- 
tect any  one  who  should  touch  it  from  receiving  the  full  force  of 
the  electric  charge  borne  by  the  rail ;  that  in  so  doing  respondent 
was  guilty  of  negligence,  and  that  by  reason  of  such  negligence 
appellant  was  injured  without  fault  on  his  part.  The  nature  and 
continuing  effect  of  the  injuries  are  also  set  forth  in  detail.  The 
answer  is  a  general  denial  of  the  material  averments  of  the  com- 
plaint, and  it  also  affirmatively  alleges  contributory  negligence. 
A  trial  was  had  before  the  court  and  a  jury.  At  the  conclusion 
of  the  plaintiff's  evidence  the  respondent  challenged  the  sufficiency 
of  the  evidence  to  sustain  a  verdict  in  behalf  of  plaintiff,  and 
moved  the  court  to  take  the  case  from  the  jury,  and  enter  judg- 
ment in  favor  of  the  defendant,  as  provided  by  statute.  The 
motion  was  granted  by  the  court,  and  judgment  was  entered  dis- 
mi8sin<]:  the  action  at  plaintiff's  costs.  The  plaintiff  has  appealed. 
The  evidence  shows  that  appellant  had  bought  a  round-trip 
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ticket  of  passage  over  respondent's  road  from  Seattle  to  Taeoma 
and  return.     He  had  made  the  trip  from  Seattle  to  Taeoma  in  the 
afternoon  of  the  day  the  accident  happened.     After  spending  some 
time  in  Taeoma,  and  at  about  6  o'clock  in  the  evening,  he  at- 
tempted to  get  upon  one  of  respondent's  cars  for  the  return  trip 
to  Seattle.     The  car  was  then  on  Pacific  avenue  in  Taeoma.     He 
approached  it  from  the  left  side,  and  just  as  it  was  starting  he 
stepped  upon  the  front  step.     The  front  door  upon  that  side  was 
closed,  and  appellant  says  he  thought  they  were  going  to  open  it 
and  let  him  in,  but  they  did  not  do  so.     There  is  evidence  to  the 
effect  that,  when  these  cars  were  afterward  flagged  across  the 
Northern  Pacific  railroad  tracks  in  Taeoma,  the  appellant  had 
sufficient  time  to  go  around  the  car  and  get  into  it  from  the  other 
side.     But  it  also  appears  from  the  evidence  that  he  did  step  off 
at  said  place,  and  that  the  car  started  against  almost  immediately, 
when  he  stepped  back  where  he  had  been  standing.     Whether  there 
was  sufficient  time  for  appellant  to  have  gone  around  the  car  and 
entered  it  from  the  right  side  or  not,  he  in  any  event  did  not  do 
80,  and  remained  upon  the  left  front  step  until  the  car  reached  the 
first  station  out  of  Taeoma.     Upon  reaching  this  station,  the 
motorman  opened  the  door  and  told  appellant  he  must  get  off  the 
car.     Appellant  stepped  with  one  foot  onto  the  station  platform, 
and  the  car  immediately  started.     He  then  jumped  back  upon 
the  car  step,  and  the  car  was  again  stopped,  when  he  was  forced 
to  get  off.     When  he  was  told  he  must  get  off,  he  said :    "  I  have 
got  a  ticket  to  go  to  Seattle.     Give  me  time  to  get  around  on  the 
other  side  and  get  on  the  car."     But  no  time  was  given,  and  the 
car   immediately  moved   away.     Being  thus  left,   and  believing 
that  his  business  required  his  return  home  that  night,  appellant 
immediately  started  back  toward  Taeoma  for  the  purpose  of  trying 
to  get  a  boat  for  Seattle.     By  this  time  darkness  had  come  on, 
add  appellant,  being  a  stranger  to  the  surroundings  and  unac- 
quainted with  the  topography  and  highways  of  the  locality,  started 
to  walk  upon  the  railroad  track,  with  the  result  stated  in  his 
complaint. 

The  trial  court,   when   ruling  upon  the  motion  for  nonsuit, 
stated,  as  shown  by  the  record: 

•*  I  do  not  think  there  is  any  doubt  but  what  the  evidence  shows  that  the 
defendant  neglected  its  duty  to  the  plaintiff,  in  not  either  permitting  him  to 
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go  in  the  car  from  the  front  door,  where  he  was  hanging  on  the  outside,  or 
giving  him  sufficient  time  to  get  around  to  the  other  side  of  the  train,  where 
he  could  get  in  where  it  was  open." 

The  court  further  stated  that  he  believed  appellant  would  have 
a  cause  of  action  against  respondent  for  wrongfully  leaving  him 
at  the  station,  but  that  he  was  guilty  of  negligence  when  he  started 
to  walk  on  the  railroad  track,  and  is  not  entitled  to  recover  for  his 
injuries.  The  appellant,  however,  bases  his  right  to  recover  upon 
the  theory  that  respondent  negligently  put  him  off  the  ear  on  the 
right  of  way  when  that  right  of  way  was  in  an  unsafe  condition, 
and  without  giving  him  any  notice  or  warning  of  the  danger.  He 
testified  that  he  did  not  know  of  the  existence  of  the  electrically 
charged  rail,  and  there  is  no  evidence  to  the  contrary.  This  acci- 
dent occurred  on  the  first  Sunday  after  the  road  was  opened  for 
travel.  There  is  evidence  that  the  newspapers  had  mentioned  the 
matter  of  this  third  rail,  but  it  does  not  appear  that  appellant 
knew  about  it.  The  evidence  shows  that  neither  the  motorman 
nor  the  conductor  nor  any  one  else  notified  him  or  warned  him  of 
the  danger  when  he  was  put  off  the  car.  It  must,  therefore,  be 
assumed,  for  the  purposes  of  this  discussion,  that  he  was  in  abso- 
lute ignorance  of  the  presence  of  danger  from  such  a  source.  It 
appears  that  a  notice  was  posted  at  the  station  calling  attention  to 
this  dangerous  rail,  but  in  the  darkness  appellant  did  not  see  it, 
and  knew  nothing  of  it.  There  Avere  some  electric  lights  at  the 
station,  but  he  did  not  see  the  notice,  and  started  to  walk  upon  the 
track  in  entire  ignorance  of  the  presence  of  any  danger  not  ordi- 
narily to  be  expected  when  walking  upon  a  railway  track.  The 
respondent  claims  that,  having  fenced  his  right  of  way  and  posted 
the  notices  as  to  danger,  it  thereby  discharged  its  duty  in  the  way 
of  securing  the  public,  and  was  entitled  to  use  upon  its  own 
premises  such  devices  as  it  chose  to  operate.  It  is,  therefore, 
claimed  that  appellant  was  a  trespasser  upon  respondent's  premises 
at  the  time  he  was  injured,  and  for  that  reason  cannot  recover. 

It  cannot  be  said  that  appellant's  presence  upon  respondent's 
premises  was  initiated  by  trespass.  He  had  by  contract  and  for 
a  consideration  first  entered  upon  the  premises,  and  had  been  car- 
ried as  a  passenger  from  Seattle  to  Tacoma.  The  same  contract 
called  for  his  transportation  from  Tacoma  to  Seattle,  and  he,  there- 
fore, not  only  had  a  right  to  be  upon  the  premises,  but  was  there 
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by  the  invitation  and  consent  of  respondent     The  conduct  of  re- 
spondent's agents  and  employees  in  forcing  him  to  leave  the  car 
is  unexplainable  in  the  light  of  the  evidence  in  the  record.     Cer- 
tainly the  demand  for  speed  in  modem  travel  does  not  call  for 
such  zeal  on  the  part  of  the  employees  of  a  railway  company  that 
time  shall  not  be  given  a  passenger  to  get  aboard  when  he  has 
already  paid  his  money  in  the  usual  manner  for  his  transporta- 
tion.    The  fact  remains  in  this  instance,  however,  as  appears  from 
the  record,  that  just  that  thing  occurred,  and  appellant  was  forced 
to  step  from  the  car  upon  respondent's  right  of  way.     He  was, 
therefore,  not  a  trespasser  ab  initio,  and  certainly  not  one  up  to 
the  time  be  was  left  in  the  night-time  at  a  strange  place  upon 
respondent's  premises.     Being  thus  left  upon  the  premises  where 
he  had  a  right  to  be,  did  he  thereafter  become  a  trespasser  ?    It 
is  true  he  was  left  at  a  station  surrounded  by  farm  houses,  but 
that  was  only  a  part  of  the  premises  to  which  he  had  been  invited 
by  respondent  when  it  accepted  his  money  and  agreed  to  carry 
bim  as  a  passenger.     He  had  the  right  to  pass  over  the  entire 
right  of  way  in  respondent's  cars,  but  that  right  had  been  denied 
kim.     When  he  was  left  by  respondent  he  was  not  directed  to 
leave  its  premises,  but  was  merely  forced  from  its  cars  and  de- 
posited upon  its  right  of  way.     He  was  not  informed  how  in  the 
night-time  he  could  find  his  way  over  the  ordinary  highways. 
Being  thus  left  upon  the  premises,  under  all  these  circumstances^ 
did  he  have  no  rights  greater  than  those  of  an  ordinary  trespasser 
when  he  moved  along  respondent's  track?     It  is  true  he  was  not 
invited  upon  the  premises  as  a  pedestrian,  but  he  was  invited  to 
come  for  business  purposes,  and  we  believe,  under  all  the  condi- 
tions, that  he  did  not  become  a  trespasser  in  the  really  tortious 
sense  of  that  term,  even  though  some  elements  of  technical  tres- 
pass may  have  been  present.     He  was  in  any  event  entitled  to  the 
reasonable  protection  from  injury  which  one  human  being  owes 
to  another  when  placed  in  like  situation.     Eespondent's  agents 
must  have  known  that  from  common  experience  the  thing  appel- 
lant was  most  apt  to  do  was  to  take  the  track  back  to  Tacoma. 
They  should,  therefore,  have  seen  that  he  was  advised  of  the 
danger  of  such  a  course  because  of  the  unusual  and  imperceivable 
danger  to  an  uninformed  traveler.     Doubtless  he  was  required  to 
take  the  risk  of  all  ordinary  dangers  attending  a  pedestrian  upon 
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a  railway  track^  such  as  contact  with  moving  trains,  falling  throng 
bridges,  and  other  usual  dangers.  But  since  he  came  upon  re- 
spondent's premises  rightfully,  and  did  not  come  as  a  wilful  trea- 
passer,  we  think  he  was  not  required  to  take  the  risk  of  such  an 
unusual  and  hidden  danger  as  this  third  rail.  Its  character  was 
unknown  to  him,  and  its  powerful,  death-dealing  force  was  entirely 
concealed. 

"  The  great  force  that  was  being  carried  over  the  wires  gave  no  evidence  of 
its  existence.  There  was  no  means  for  a  man  of  ordinary  education  to  dis- 
tinguish whether  the  wire  was  dead  or  aUve.  It  had  all  the  appearance  of 
having  been  properly  insulated.  From  this  fact  there  was  an  invitation  or  in- 
ducement held  out  to  Clements  to  risk  the  consequences  of  contact."  Clements 
V.  Ught  Co,  (La.),  11  South.  51,  52,  16  L.  R.  A.  43,  32  Am.  St  Rep.  348. 

In  the  case  at  bar,  however,  the  dangerous  agency  was  not  a 
wire  which,  when  strung  upon  insulators,  may  ordinarily  be  sup- 
posed to  be  charged  with  electricity,  but  it  was  a  common  rail 
bearing  only  the  appearance  of  an  ordinary  rail  of  a  railway 
track,  and  disclosing  no  connective  relations  which  would  render 
it  more  dangerous  than  an  ordinary  piece  of  iron.  If  modem 
transportation  methods  involve  the  use  of  such  concealed,  unpro- 
tected, dangerous,  and  deadly  devices  in  places  where  persons  of 
common  experience  may  be  expected  to  come  in  contact  with  them, 
we  believe  those  who  use  them  should  not  escape  liability  unless 
they  exercise  such  a  degree  of  care  to  warn  and  protect  those  who 
are  injured  as  the  circumstances  and  surroundings  reasonably 
require.  Whether  such  care  is  exercised  in  a  given  case  becomes 
a  question  of  fact  for  the  jury.  In  a  case  of  this  kind  the  con- 
ditions are  out  of  the  ordinary,  and  call  for  care  commensurate 
therewith.  To  the  uninformed  the  danger  in  this  rail  was  as 
completely  hidden  as  is  the  danger  in  the  case  of  a  spring  gun. 
It  is  true  spring  guns  are  usually  set  for  the  express  purpose  of 
inflicting  injury  or  taking  life,  while  this  rail  was  placed  without 
such  intention,  but  to  be  applied  to  the  useful  purposes  of  com- 
merce and  transportation.  To  one  ignorant  of  the  presence  of 
the  danger,  however,  injury  follows  alike  as  the  result  of  coming 
in  contact  with  either  device.  This  court  has  held  that  death 
to  an  absolute  trespasser  from  the  discharge  of  a  spring  gun,  not 
set  to  kill  any  particular  person,  makes  the  one  who  sets  it  guilty 
of  murder  in  the  second  de^ee.  State  v,  Barr,  11  Wash.  481,  39 
Pac.1080,  29  L.  K.  A.  154,  48  Am.  St.  Rep.  890.     Wlule  the 
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absence  of  criminal  intent  may  remove  this  case  from  the  domain 
of  crime,  yet  resultant  damage  from  neglect  to  sufficiently  guard 
and  warn  against  what  is  in  itself  an  entirely  concealed  death 
trap  is  in  effect  the  same  as  that  visited  by  the  spring  gun,  and  is 
certainly  ground  for  recovery  of  damages.  Whether  such  neglect 
exists  in  this  case  is  for  the  jury  to  say,  and  the  same  is  also  true 
as  to  whether  appellant  was  guilty  of  contributory  negligence. 

The  general  principle  applying  to  those  who  go  upon  premises 
of  another  by  invitation  or  inducement  for  business  purposes  is 
well  expressed  in  Carleton  v.  Francorda  Iron  &  Steel  Co,,  99  Mass. 
216,  as  follows: 

**  The  owner  or  occupant  of  land  is  liable  in  damages  to  those  coming  to  it, 
niing  due  care,  at  his  invitation  or  inducement,  express  or  implied,  on  anj 
business  to  be  transacted  with  or  permitted  by  him,  for  an  injury  occasioned 
bj  the  unsafe  condition  of  the  land  or  of  the  access  to  it,  which  is  known  to 
him  and  not  to  them,  and  which  he  has  negligently  suffered  to  exist  and  has 
given  them  no  notice  of." 

The  above  statement  of  principle  exactly  covers  the  relations 
of  respondent  and  appellant  at  the  time  and  place  the  latter  was 
put  off  the  car.  If  he  had  at  that  place  come  in  contact  with  this 
hidden  danger,  the  stated  principle  would  have  completely  covered 
this  case,  without  leaving  room  for  argument.  The  concealed 
danger  was  not,  however,  at  that  immediate  point,  but  first  ap- 
peared just  outside  the  station  grounds,  a  few  feet  away.  Unless 
a  radical  change  of  relationship  occurred  the  moment  appellant 
crossed  the  line  between  the  station  grounds  and  the  unprotected 
third  rail,  then  it  did  not  occur  at  all.  For  reasons  already  stated, 
we  think,  as  he  was  not  a  trespasser  in  the  beginning,  he  did  not 
become  a  real  trespasser  at  all,  but  was  on  respondent's  premises 
by  inducement  for  business  purposes,  and,  being  left  as  he  was 
imder  the  peculiar  circumstances,  he  was  not  required  to  measure 
with  exactness  any  given  number  of  square  feet  of  respondent's 
right  of  way  which  he  might  occupy,  and  at  the  same  time  feel 
secure  from  hidden  and  unusual  dangers,  unless  he  had  been 
warned  of  the  danger.  We,  therefore,  think  the  authority  quoted 
is  applicable  to  appellant's  situation  at  the  time  he  was  injured. 
The  same  principle  is  sustained  in  the  following  cases:  Bennett 
V.  Railroad  Co.,  102  U.  S.  577,  26  L.  Ed.  235 ;  Nickerson  v.  Tir- 
rell,  127  Mass.  236 ;  Davis  v.  Central  Congregational  Society,  129 
Mass.  367,  37  Am.  Rep.  868 ;  Beck  v.  Carter,  68  N.  Y.  283,  23 
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Am.  Eep.  175 ;  Camp  v.  Wood,  76  N.  Y.  92,  32  Am.  Eep.  282  j 
Hay  ward  v.  Merrill,  94  111.  349,  34  Am.  Rep.  229;  Hartwig  v. 
C.  N.  W.  By.  Co.,  49  Wis.  358,  5  N.  W.  865. 

Bespondent  cites  a  number  of  cases  where  the  relationship  in 
the  beginning  was  that  of  trespasser,  and  continued  until  the 
time  of  the  injury.  Such,  as  we  have  seen,  was  not  true  here.  In 
Ham  V.  President,  etc.  (Pa.),  26  Atl.  757,  20  L.  E.  A.  682,  cited 
by  respondent,  a  passenger  was  wrongfully  ejected  from  a  train^ 
and  was  afterward  killed  while  walking  upon  the  track.  The 
standard  set  in  that  case  was  that  the  deceased  should  have  left 
the  track  "  at  the  earliest  practicable  opportunity  that  a  reason- 
ably prudent  man  would  have  discovered  and  seized,  and  that  the 
plaintiff  had  the  burden  of  proof  that  he  did  so."  The  question, 
was  left  to  the  jury.  The  same  case  is  also  cited  by  respondent 
as  reported  in  21  Atl.  1012,  in  which  the  court  uses  the  language 
that  nothing  short  of  "  imperious  necessity  "  would  have  excused 
the  deceased  in  continuing  on  the  track,  but  the  opinion  on  the 
second  appeal  clearly  established  the  rule  above  stated  as  to  pru- 
dence and  care,  and  left  it  for  the  jury  to  decide  the  fact  in  that 
regard.  Benson  v.  Central  Pac.  B.  Co.  (Cal.),  32  Pac.  809,  also 
cited  by  respondent,  was  a  case  where  a  six-year-old  child  was 
carried  with  her  father  beyond  her  station.  She  and  the  father 
walked  back  upon  the  railroad  track,  and  the  child  was  struck 
by  a  train.  Recovery  was  denied.  The  accident  happened  in 
broad  daylight,  and,  as  we  have  already  intimated,  one  walking 
upon  a  railway  track  under  such  circumstances,  although  not  a 
trespasser  from  the  beginning,  must,  in  the  absence  of  wanton 
negligence  on  the  part  of  the  railway  company,  take  the  risk  of 
such  ordinary  dangers  as  the  running  of  trains,  but  that  a  differ- 
ent rule  should  apply  where  a  concealed  deadly  agency  is  strung 
continuously  along  the  track,  and  of  which  the  pedestrian  has 
received  no  notice.  Webster  v.  Fitchburg  B.  Co.  (Mass.),  37 
N.  E.  165,  24  L.  R.  A.  521,  was  a  case  where  a  person  in  posses- 
sion of  a  ticket,  while  running  across  the  company's  tracks  outside 
the  passenger  station,  apparently  to  catch  a  train  about  to  start, 
was  struck  and  killed  by  another  train.  Recovery  was  denied  on 
the  theory  that  he  had  not  yet  become  a  passenger.  In  any  event, 
whether  he  was  such  or  not,  he  was  required  to  look  out  for  such 
known  dangers  as  running  trains  when  he  was  upon  the  tracks. 
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The  facts  of  other  cases  cited  by  respondents,  we  believe,  do  not 
bear  sufficient  analogy  to  the  facts  of  this  case  to  make  a  discussion 
of  them  profitable  here.  For  these  reasons,  we  think  the  ques- 
tions of  negligence  and  contributory  negligence,  under  the  evi- 
dence as  introduced,  were  for  the  jury  under  proper  instructions. 
We,  therefore,  think  the  court  erred  in  withdrawing  the  case  from 
the  jury. 

The  judgment  is  reversed,  and  the  cause  remanded  with  instruc- 
tions to  proceed  with  a  new  trial. 

FuiXEBTON,  C.  J.,  and  Dunbab  and  Anders,  JJ.,  concur. 

OTHER  1904  CASES  NOT  REPORTED  IN  FVLL. 

1.  lajmry  to  Passensem*     (1-2.) 

t.  lajmry  froai  Contmet  with  Broken  Telephone  Wire.     (3.) 

3.  lajmry  from  Contmet  with  Ends  of  Splieed  Wires.     (4.) 

4  Death  from  Shook  While  Besening  Co-employee.    (5.) 

h.  Death  from  Li^htnins  Entering  Building  over  Telephone  Wires* 

(6.) 
€w  Imeorporation   and   Establishment   of  Eleetrie   Idffht  Plant   by 

Mmnieipality.     (7-8.) 


1.  Passenger  Injured  by  Explosion  of  Fnse  ^  SnIBeienej  of  Coat- 
ylaint^Bes  Ipsa  Iioqaitnr » Bnrden  of  Proof. » In  the  case  of  WUr 
hams  V.  New  York  d  Queens  County  Ry,  Co,,  97  App.  Div.   133,  89  N.  Y. 
8app.  659,  the  plaintiff  in  her  complaint  alleged  that  while  a  passenger  upon 
one  of  the  defendant's  electric  cars,  owing  to  the  careless  and  negligent  man- 
tgement  of  the  car  by  the  defendant,  in  putting  on  too  heavy  a  current  or 
▼oltage  of  electricity,  a  defective  fuse  exploded  with  a  loud  report,  setting  free 
a  heavy  current  of  electricity,  whereby  the  car  was  set  on  fire,  and  a  large 
flame  of  fire  and  cloud  of  smoke  giving  forth  fiames  of  burning  material, 
involved  said  car;  that  by  reason  thereof  the  passengers  became  terrified  and 
the  plaintiff,  thinking  herself  in  peril,  tried  to  escape,  but  was  forced  to  the 
street  by  the  violence  of  the  crowd  and  was  injured.      The  plaintiff  on  the 
trial  gave  evidence  tending  to  show  that  a  fuse,  used  in  connection  with  the 
electrical  appliance  of  the  company,  blew  out,  and  that  a  blaze  enveloped  the 
front  of  the  car.     The  plaintiff  also  attempted  to  prove  that  the  accident  was 
the  result  of  careless  and  negligent  management  of  the  car,  but  was  unsuccess- 
ful in  such  attempt.     It  was  held  that  the  facts  proved  by  the  plaintiff  were 
toifieient  to  throw  the  burden  of  explaining  the  cause  of  the  accident  upon 
the  defendant,  and  that  it  was  error  for  the  court  to  refuse  to  allow  the 
plaintiff  to  amend  her  complaint  so  as  to  allow  the  question  of  the  defendant's 
negligence  to  be  submitted  to  the  jury  upon  the  principle  of  res  ipsa  loquitur, 
8och  an  amendment  would  not  have  been  to  the  prejudice  of  the  defendant,  as 
from  the  nature  of  the  case  the  defendant  must  have  had  as  complete  knowl- 
edge of  the  cause  of  the  accident  as  the  plaintiff  herself.     A  judgment  for  the 
defendant  was  reversed  and  a  new  trial  granted. 

S.  Passenger   Injnred   in  Distnrbanee   and   Confnsion   Besnltins 
Broahimc  of  Span  Wire  Attaehed  to  Trolley  Wire  —  InTolnn- 
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tarllj  Jnatpins  from  Car. « In  the  case  of  Stem  t?.  Wesiohesier  Elee,  tL 
Co.,  99  App.  Div.  491,  90  N.  Y.  Supp.  870,  the  plaintiff  Bought  to  reoo?«r 
damages  for  personal  injuries  received  while  a  passenger  on  one  of  the  defend* 
ant's  cars.  It  appeared  that  the  car  was  an  open  trolley  car  and  that  th# 
span  wire  holding  the  trolley  wire  hroke  from  some  unexplained  cause  while 
the  car  was  going  very  fast,  and  the  trolley  pole  and  wire  fell  upon  the  oar« 
and  in  the  flashing  of  electric  light  and  the  unusual  commotion  which  enraed, 
the  plaintiff  was  either  thrown  or  jumped  in  fright  from  the  car.  The  eyi- 
dence  was  conflicting  and  would  support  either  the  allegations  of  the  com- 
plaint to  the  effect  that  she  was  thrown  from  the  car,  or  the  somewhat 
equivalent  theory  that  she  involuntarily  jumped  therefrom  under  the  influence 
of  an  excitement  naturally  caused  by  the  accident.  It  was  held  that  an 
instruction  to  the  effect  that  the  plaintiff  could  recover,  only,  if  she  waa 
thrown  from  the  car,  and  which  necessarily  implied  that  she  was  not  entitled 
to  recover,  if  she  jumped  from  the  car  involuntarily,  through  the  effect  of  fear, 
was  erroneous.  A  judgment  for  the  defendant  was  reversed  and  a  new  trial 
was  granted. 

3.  Telephone  Wires  Aerou  Trolley  Wires » Use  of  Guard  Wires* 
—  In  the  case  of  Burton  Telephone  Company  v.  Gordon,  25  Ohio  Cir.  Ct.  841, 
an  action  was  brought  to  recover  damages  for  injuries  to  a  traveler  upon  the 
public  highway  by  reason  of  coming  in  contact  with  a  broken  telephone  wire 
which  was  heavily  charged  with  electricity,  caused  by  its  falling  across 
trolley  wires  of  an  electric  company. 

It  was  held  that  whether  or  not  it  was  the  duty  of  the  telephone  company 
to  safe-guard  its  wire  by  guard  wires  or  other  appliances  to  prevent  it  from 
becoming  dangerously  charged  was  a  mixed  question  of  law  and  fact  under 
the  circumstances  of  each  particular  case. 

Judgment  for  plaintiff  affirmed. 

4.  Safe  Place  to  Work— Injnry  from  Contact  with  Ends  of  BpUeed 
Wires  —  Inspection  —  Insnlation  of  Wires.  ^  In  the  case  of  Ifew  Omaha 
Thompson' Houston  Electric  Light  Co,  v,  Rombold,  68  Neb.  64,  97  N.  W. 
1030,  reversing  8  Am.  Electl.  Cas.  654,  93  N.  W.  966,  it  appeared  that 
the  action  was  for  injuries  sustained  by  coming  in  contact  with  the  ends 
of  spliced  wires,  which  ends,  it  is  alleged,  were  not  insulated.  The  court  said : 
"  We  are  satisfied  with  the  conclusion  reached  in  the  former  opinion  upon 
every  question,  save  that  relating  to  the  eighth  paragraph  of  the  charge  to 
the  jury,  which  is  as  follows:  '  It  was  the  duty  of  the  defendant  company  to 
exercise  ordinary  and  reasonable  care  to  render  it  safe  for  the  plaintiff  to 
work  on  its  poles  and  among  electric  light  wires.  If  such  a  degree  of  care 
and  caution  required  such  wires  to  be  insulated,  then  it  was  negligence  in 
the  defendant  to  permit  said  wires,  or  a  wire  or  part  of  a  wire,  to  be  without 
proper  insulation,  and  thereby  subject  its  linemen  to  risk  of  injury;  and  if, 
by  reason  of  a  want  of  such  insulation,  a  lineman,  without  fault  on  his  part, 
suffers  injuries,  then  the  negligence  of  the  company  would  be  actionable,  and 
the  injured  lineman  could  recover  proper  damages.'  It  is  undoubtedly  a 
general  rule  of  law  that  the  employer  is  bound  to  exercise  reasonable  care  not 
to  expose  his  employees  to  unreasonable  or  extraordinary  danger  by  putting 
them  to  work  in  dangerous  places  or  with  dangerous  tools  and  appliances. 
2  Thompson  on  Negligence,  972;  Wood's  Law  of  Master  and  Servant,  §  198. 
This  rule  not  only  makes  it  the  duty  of  the  employer  to  provide  suitable  tools 
and  appliances  in  the  first  instance,  but  also  to  use  all  reasonable  care  in 
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kf«ptBg  them  safe  and  seiriceable,  and  to  make  seasonable  inspection  of  the 
eooditkni  Uiereof  with  that  end  in  view.  Union  Stock  Yards  v,  Goodwin,  57 
IMi.  138,  77  N.  W.  357;  Brann  v,  Chicago,  etc.,  R.  B,  Co.,  53  Iowa  595,  6 
X.  W.  5,  36  Am.  Bep.  243;  Ford  v.  Fiichburg  B.  Co,,  110  Mass.  241,  14  Am. 
Eep.  508;  Shanny  v.  Androscoggin  MiUs,  66  Me.  420;  Solomon  B.  B.  Co.  o. 
Jsrnm^  30  Kan.  601,  2  Pac.  657;  Chicago,  etc.,  B.  B.  Co.  v.  Jackson,  55  111. 
49t,  8  Am  Rep.  661.  The  foregoing  rule  is  subject  to  manj  qualifications  and 
csecptioiiay  one  of  which  is  that,  where  from  the  nature  of  the  work,  the 
ciatract  of  employment,  or  other  facts  and  circumstances,  it  is  the  duty  of 
tke  employee  to  make  inspection  and  discover  defects  in  the  tools  or  appli- 
furnished  him,  the  employer  is  not  liable  for  an  injury  resulting  to 
employee  from  a  defect  which  the  latter,  by  reasonable  inspection,  could 
have  discovered.  McOorty  v.  S.,  etc.,  Tel.  Co.,  69  Conn.  635,  38  Atl.  359,  61 
Ah.  St.  Rep.  62,  20  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  142,  and  cases  cited. 
Is  other  words,  under  such  circumstances,  it  is  no  longer  the  duty  of  the 
miployer  to  protect  the  employee  against  such  defects,  but  of  the  latter  to 
protect  himself. 

"  One  of  the  theories  of  the  defense  in  this  case,  abundantly  supported  by  the 
endence,  is  that  it  was  a  part  of  the  duty  of  the  plaintiff  as  a  lineman,  from 
the  satiire  of  his  work,  his  contract  of  employment,  and  the  facts  and  cir- 
cvBstances  in  the  case,  to  inspect  the  wires,  among  which  he  worked,  for 
defects  and  imperfections,  including  such  defects  as  those  alleged  to  have 
ctnaed  the  injury  in  question;  that  a  reasonable  inspection  would  have  dis- 
closed such  defects;  and  that  he  failed  to  make  such  inspection.  In  other 
vofds,  one  of  the  issues  of  fact  in  the  case  is  whether  it  was  the  duty  of  the 
defendant  to  protect  the  plaintiff  from  the  defects  in  question,  or  whether 
thst  duty  devolved  upon  the  latter  himself.  The  instruction  referred  to  is  to 
the  effect  that  such  duty  devolved  upon  the  defendant,  and  amounted  to  the 
direction  of  a  finding  against  the  defendant  on  that  issue.  That,  in  view  of 
tke  evidence,  which,  to  say  the  least,  is  sufiicient  to  entitle  the  defendant  to 
tlie  submission  of  that  issue  to  the  jury,  is  erroneous.  We  have  not  over- 
looked the  qualification  in  the  instruction  that  the  injury  must  have  been 
vitboat  fault  on  the  part  of  the  plaintiff.  But  it  is  obvious,  we  think,  that 
this  was  not  intended  to  qualify  or  limit  the  duty  imposed  upon  the  defend- 
sitt  by  the  first  sentence,  but  rather  to  cover  the  theory  of  contributory  negli- 
gence. As  thus  qualified,  the  instruction  still  assumes  that  the  duty  devolved 
ipon  the  defendant,  which  was  one  of  the  questions  for  the  jury. 

"We  have  examined  the  other  instructions  in  this  case,  especially  those 
relating  to  contributory  negligence  and  the  assumption  of  risks  by  an  em- 
ployee, and  find  nothing  that  would  warrant  us  in  holding  that  the  error 
hereinbefore  pointed  out  is  cured  by  any  other  portion  of  the  charge.     'The 
plaintiff  contends,  however,  that  the  defects  in  question  were  in  the  original 
coDstruetion  of  the  line,  and  were  not  such  as  the  plaintiff  could  be  expected 
to  look  for  or  discover.      But  the  evidence  is  amply  sufficient  to  sustain  a 
finding  that  it  was  the  duty  of  the  linemen  to  look  for  and  discover,  not  only 
defects  which  arose  from  accident  or  wear  or  tear,  but  defects  of  every  char- 
acter, including  those  in  the  original  construction.     Hence,  whether  the  defects 
which  caused  the  injury  were  in  the  original  construction,  or  originated  after- 
ward, is  immaterial  for  present  purposes. 
*  It  is  reoommended  that  the  former  judgment  of  this  court  be  vacated,  that 
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the  jndgment  of  the  District  Court  be  raversed,  nud  the  caoM  remanded  for 
further  proceedings  according  to  law." 

5.  Zleotrtc  RsUwKy  Compkalea  —  Death  fiVM  Eleotrle  Bfcoek 
Wblle  KaienlBK  Co-employee.  — la  the  cose  of  WhiUcorth  v.  Bhreiteport 
Belt  Railway  Company  (La.),  65  L.  R.  A.  I2S,  Nichoui,  C.  J.,  in  writing  the 
ByllabuB,  aaid:  "Potts  and  Whitworth,  emptoj'eeB  of  the  telephone  compMif, 
were  engaged  in  stretching  a  line  of  that  company  upon  its  poles.  In  doing 
■o,  the  line  had  to  be  passed  above  the  span  of  the  electric  car  system.  Fotta, 
upon  a  telegraph  pole,  was  holding  one  end  of  the  wire,  while  Whitworth, 
upon  the  ground,  was  holding  the  other.  The  latter  stumbled,  and  in  doing 
so  dropped  his  end  of  the  wire  which  fell  to  the  ground  resting  upon  the 
■pan  wire  below,  which,  by  reason  of  defective  insulation  in  the  hanger  bj 
which  the  trolley  wire  and  the  span  wire  were  connected,  was  heavilj  charged 
with  electricity.  Potts,  holding  the  other  end  of  the  wire,  initautly  received  a 
shock  and  fell  head  foremost,  but  his  spur  caught  on  a  spike  on  the  telephone 
pole  and  he  hung  suspended  in  the  air.  Whitworth  ran  to  his  relief,  and, 
catching  hold  of  the  wire  of  his  own  company  which  he  had  been  using,  to  do 
BO,  he  himself  was  instantly  killed.  Held  that  Whitworth  in  going  to  the 
rescue  of  Potts  was  not  in  fault  but  was  acting  under  a  hi^  sense  of  moral 
duty,  and  for  his  death  while  engaged  in  the  performance  of  that  duty,  occa- 
sioned by  the  negligence  of  the  electric  company,  it  is  responsible  in  damages. 

6.  Ushtalas  EateriDK  BaildimBa  «Ter  Telepkoae  Wires  —  FI«ad> 
Ibk-  —  In  the  case  of  Cumberland  Telephone  d  Telegraph  Co.  v.  Floyd,  118 
Tenn.  304,  TO  S.  W.  795,  appeal  was  taken  from  a  judgment  in  favor  of  the 
plaintiff.  The  oourt  said :  "  This  action  was  brought  by  defendant  in  error 
against  the  Cumberland  Telephone  k  Telegraph  Company  to  recover  dumagf 
for  the  alleged  wrongful  killing  of  his  intestate.  In  the  declaration  It  wa* 
averred  that  this  company  '  negligently  constructed  and  negligently  main- 
tained* its  telephone  wires  over  and  across  the  tollhouse  'of  a  public  highway, 
in  an  unlawful  and  dangerous  manner,'  and  that  while  in  this  condition  theM 
wires  became  heavily  charged  with  electricity,  from  a  storm  prevailing  so 
that  plaintiff's  intestate,  then  standing  on  the  porch  of  this  bouse,  received 
the  full  force  of  an  electric  current  divert«d  from  them,  and  was  killed. 
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Thus,  in  an  action  on  the  caae  for  a  nuisance  to  the  occupation  of  a  house 
bj  eanying  on  an  offensive  trade,  the  plea  of  not  guilty  will  not  operate  as  a 
denial  of  plaintiff's  occupation  of  the  house,  but  will  of  the  averment  of  the 
■nisance.  Id.,  519.  On  the  other  hand,  and  as  bearing  directly  on  the  ques- 
tkm  in  hand,  in  an  action  for  erecting  a  cesspool  near  a  well,  and  thereby  con- 
taminating the  water  of  the  well,  this  plea  puts  in  issue  the  averment  of  the 
creation  of  the  cesspool,  and  that  the  water  of  the  well  was  thereby  oon- 
tuiinated.    Norton  v.  Scholefield,  9  Mees.  &  W.  665. 

**  It  certainly  would  be  a  curious  anomaly  in  practice  should  it  be  held  that 
ike  plea  of  not  guilty  raised  the  general  issue  in  the  present  case,  yet  that  its 
dTeet  was  to  admit  the  averment  of  negligence  upon  which  the  plaintiff  rests 
kis  right  to  recover.  No  such  result  follows.  The  burden  was  on  plaintiff 
ta  make  out  his  case,  and,  failing  in  the  particular  indicated,  the  judgment  is 
rwersed." 

7.  Imcorpomtioa  of  Eleetrio  Iiicbt  Oompanies  ^  Eminent  Donudn. 
—  In  the  case  of  Brown  t?.  Radnor  Tovmship  Electric  Light  Co.,  208  Pa.  St. 
453, 57  Atl.  904,  a  suit  was  brought  to  restrain  an  electric  light  company  from 
•tringing  its  wires  and  erecting  its  poles  along  a  turnpike,  the  abutting  owners 
koUing  a  fee  in  the  bed  of  the  road.     It  was  contended  that,  under  the  statute, 
a  lighting  company  could  not  be  incorporated  for  a  township  and  that  it 
eonid  not  exercise  the  power  of  eminent  domain,  but  the  court,  construing  the 
statutes,  held  that  an  electric  light  company  might  be  incorporated  for  a 
township,  and  that  under  the  power  of  eminent  domain  it  might  enter  upon 
tke  bed  of  a  turnpike  road  and  erect  its  poles  and  string  its  wires,  notwith- 
standing the  objection  of  abutting  owners  who  owned  a  fee  in  the  bed  of 
tke  road. 

8.  Esinblislunent  of  Eleotrio  IdsHtins  Plant  by  City  —  PnroHase 
«f  Ekistimc  Plant  ^  Statutory  Antliority.  ^  In  the  case  of  Norunch  Oaa 
4  Electric  Co.  v.  City  of  "Norwich,  76  Conn.  565,  57  Atl.  746,  an  application 
was  made  to  the  court  by  the  Norwich  Gas  &  Electric  Company  to  compel 
tke  defendant  to  purchase  the  plaintiff's  lighting  plant  pursuant  to  statute. 
Tke  statute  in  question  (General  Statutes,  §§  1978-1997)  provides  that  a 
city  about  to  establish  a  municipal  lighting  plant  may  be  compelled  to  pur- 
chase a  private  plant,  and  that  a  commission  may  be  appointed  by  the  court 
to  decide  as  to  the  price  and  conditions  of  sale.  It  was  held :  ( 1 )  That  the 
commissioners  could  not  decide  as  to  the  constitutionality  of  the  statute. 
(2)  That  the  commissioners  were  not  "judges"  within  the  meaning  of  the 
State  constitution.  (3)  Ihat  the  act  did  not  confer  "exclusive  public  emolu- 
nents  or  privileges"  upon  the  plaintiff  in  violation  of  the  State  constitution. 
(4)  That  the  commission  in  ascertaining  the  value  of  the  plant  committed  no 
error  in  taking  into  account  its  earning  capacity  as  a  going  concern. 

90 
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New  Omaha  Thomson-Houston  Electbio  Light  Co.  v. 

Andebson. 

Nebraska  Supreme  Court  —  Jaf^  5,  1905, 


I 

•3 


73  Neb.  49,  102  N.  W.  89.  5- 

Injubt  to  Fibeman  —  Electric  Light  Ck>MPAinr  Not  Insubee  —  Nbou-  3 

GENCE  —  Evidence.  —  1.  In  the  absence  of  any  municipal  ordinanoe  or  :•; 
statute  changing  the  rule,  a  fireman  who  enters  upon  property  withoiil 
BJiy  special  authority  or  invitation  of  the  owner  is  a  bare  licensee  —  made 

such  by  public  necessity  —  and  takes  the  risk  of  the  premises  as  he  Hade  -^ 

them.  ^ 

2.  A  member  of  a  truck  company,  who  assists  to  hoist  a  ladder  with  metallie  , 

comers  against  an  electric  light  wire,  cannot,  in  the  absence  of  invitattont  "^ 
or  permission  of  the  owner,  complain  that  the  wires  were  not  properly  ^^ 
insulated,  and  that  he  was  injured  because  of  such  lack  of  insulatioiL      ^c 

3.  A  claim  for  injury  by  an  electric  shock  cannot  be  sustained  by  a  mere  .^ 

hypothetical   claim   that  such   shock  was  only  rendered   possible  by   11 
ground  current  negligently  permitted  at  some  other  point  in  the  eireoit  ^ 
by  defendant;   it  not  appearing  that  any  usual  precautions  to  prevent  :!|i 
such  grounding  had  been  omitted,  or  that  defendant  had,  or,  under  tlMi  -^ 
circumstances  ought  to  have  had,  knowledge  of  it. 

4.  Section  1  of  ordinance  numbered  4363,  of  the  city  of  Omaha,  held  to  im-  "^ 

pose  no  duty  on  the  defendant  light  company,  except  to  furnish  a  ebni-  ':: 
petent  lineman  to  act  under  the  city  authorities'  direction  in  disconnectiBif  %> 
wires. 

5.  The  furnishing  of  electric  currents  for  power  and  lighting  purposes  is  a   '^ 

recognized  business,  which  must  be  conducted  with   due  regard  to  the  >i^ 
safety  of  both  employees  and  the  public,  in  view  of  the  dangerous  cfaar>>^ 
acter  of  such  currents,  but  their  furnishers  are  not  insurers  against  all 
dangers  from  them.    Blameless  casualties  may  arise  from  their  operatiott.  ^- 

6.  A  lineman  of  the  electric  light  company,  while  acting  at  fires  under  the'^i-; 

direction  of  the  city  authorities  in  pursuance  of  the  ordinance  before  men-  ^^ 
tioned,  cannot  render  the  company  liable  by  his  words  or  acts  in  the,*' 
absence  of  special  authority. 

7.  Eeld^  that  in  the  present  case  there  is  neither  allegation  nor  proof  that'  ' 

defendant,  after  knowledge  of  the  dangerous  position  of  deceased,  nq^li-^i^ 
gently  omitted  to  turn  off  its  electric  currents. 

(Syllabus  by  the  Court.)  ■ 

Error  by  defendant  from  judgment  for  plaintiff.     Reversed.      % 
W.  W.  Morsman,  for  plaintiff  in  error. 


^ 


James  H,  Van  Dusen,  for  defendant  in  error. 


Electric  Lifflit  Company  Hot  Insurer. « See  note  to  Ouett  v.  Mdimm 

JUumitiating  Co,,  post,  ^^ 
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Opinion  by  Hasth^os,  C.  : 

In  this  case  the  intestate  of  the  plaintiff  died  as  a  result  of  an 
electric  shock  received  by  him  while  serving  as  a  fireman,  in  lower- 
ing a  truck  ladder  by  means  of  a  crank,  on  August  9,  1899.     The 
ladder'  was  so  constructed,  with  straps  along  its  side,  that  it  pre- 
sented metal  comers  capable  of  cutting  the  insulation  on  defend- 
ant's wires,  and  it  had  a  metal  connection  from  the  top  to  the 
bottom,  capable  of  carrying  down  electric  currents.     The  wooden 
^kes  of  the  wheels  of  the  truck,  on  whose  platform  the  ladder 
was  resting,  constituted  an  insulator,  and  the  firemen,  in  wet 
clothing,  holding  the  cranks,  by  which  the  ladder  was  being  low- 
ered, and  standing  with  wet  feet  upon  wet  ground,  served  to  com- 
plete the  ground  connection,  and  a  current  down  the  ladder,  through 
tbe  cranks,  and  through  the  workmen  to  the  ground,  was  the  result. 
The  fire  had  occurred  on  the  south  side  of  Howard  street,  between 
Eleventh  and  Twelfth,  in  a  building  running  back  to  the  alley; 
and  forty  feet  above  the  alley  the  defendant  company  had  secured 
the  right  to  maintain  its  conducting  wires,  and  was  maintaining 
them  there,  to  the  number  of  eleven.     The  wires  were  carried  on 
what  is  known  as  an  "  arch  "  —  a  piece  of  timber  resting  upon 
poles  at  each  side  of  the  alley.     The  arch  crossed  the  alley  prac- 
tically on  a  line  with  the  west  wall  of  the  burning  building.     Of 
the  eleven  wires,  numbering  them  from  the  south,  the  first,  second, 
and  third  were  not  touched  by  the  ladder.     The  fourth  and  fifth 
constituted  what  is  called  "  Opera  House  Circuit,"  and,  when  in 
use,  carried  a  current  of  2,000  volts.     The  sixth  was  one  side  of  a 
street  arc  light  circuit,  the  other  side  passing  back  by  another 
route.     Wires  7,  8,  and  9  belonged  to  a  secondary  circuit,  used 
for  supplying  incandescent  lights,  and  intended  to  carry  a  maxi- 
mum current  of  216  volts.    The  other  two  wires  were  used  for  sup- 
plying power,  and  when  in  operation  carried  a  current  of  about 
500  volts,  according  to  the  testimony.     One  witness  says  that  the 
insulating  material  on  the  wires  was  apparently  ragged,  but  no 
one  claims  that  there  was,  before  contact  with  the  ladder,  any 
uninsulated  wire  at  the  places  of  contact.     The  fire  occurred  about 
or  shortly  after  5  o'clock  on  August  9th.     A  hose  was  laid  from  a 
hydrant  near  the  intersection  of  the  alley  with  the  west  side  of 
Twelfth  street,  along  the  alley,  to  the  rear  of  the  burning  build- 
ing.    The  truck,  with  this  ladder,  entered  the  alley  at  Eleventh 
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street,  and  came  west  until  opposite  the  north  end  of  the  bn 
building.     The  truck  stopped  under  the  wires,  with  the 
toward  the  west,  and  on  the  north  side,  so  that,  Irf  the  tHoftd 
the  alley  towards  its  center  line,  the  soath  side  of  it  stood  a 
lower  than  the  north.     It  carried  an  extension  ladder,  whidi  i 
be  raised  about  seventy-five  feet,  and  which  extended  bade 
its  base  on  the  truck  about  forty  feet.     It  was  raised  \rf  im 
a  crank  and  machinery  attached  to  the  front  axletree  of  the  1 
The  maeliinery  comprised  a  turntable,  by  which  the  ladder,  ill 
raised,  might  be  turned,  through  the  use  of  the  crank,  to  fane  4 
desired  direction.     The  ladder  was  of   seven  or  eight  bna 
pounds  weight  and  thirty-two  inches  wide.     The  "bwrdi' 
the  ladder  were  boand  with  iron  straps,  making  sharp  iron  n  _ 
on  the  outside  comers  of  the  barrels.     It  was  old,  and  would  nM 
from  side  to  side,  and  spring  up  and  down,  in  the  proeea  m 
raising.     Iron  straps  on  its  side  were  connected  from  the  ^  t^ 
the  bottom,  and  with  the  machinery  to  which  the  cranks  we«  #5 
tached.     The  truck  also  carried  a  portable  ladder  about  fiftfAlK 
feet  long,  and  others  of  various  lengths  —  from  eighteen  to  tlDrf^. 
five  feet  —  and  a  pair  of  insulated  shears  for  cutting  electric  wiML 
The  city  electrician,  Schurig,  was  present  when  the  truck  ■■ 
into  position.     "When  the  ladder  was  just  commencing  to  he  nvrfi 
the  electrician  was  standing  about  ten  or  fifteen  feet  in  fnnta 
the  truck.     Lieut.  Sullivan,  now  captain  in  control  of  the  tmii 
asked    if  the   wires   ought   to  be  cut.     The   electrician   repUeJ 


Xeb-]    New  Omaha  Thom.-Hous.  E.  L.  Co.  v.  Anderson.     309 

it  was  some  six  or  seven  feet  east  from  the  arch.  On  the  arch 
the  wires  were  fastened  fourteen  inches  apart.  It  then  extended 
four  or  five  feet  above  the  wires,  and  was  turned  about,  facing 
toward  the  south,  and  was  permitted  to  incline  south,  toward  the 
burning  building.  The  upper  end  remained  five  or  six  feet  away 
from  the  north  wall  of  the  building.  The  ladder  was  then  ex- 
tended twenty-five  feet  more  above  the  wires,  and  remained  so 
vntil  the  fire  was  extinguished  and  it  was  ordered  taken  down. 
It  was  then  once  more  .drawn  to  a  perpendicular  position,  brought 
Vjr  the  use  of  the  turntable  so  that  the  rungs  were  once  more  at 
ri^t  angles  with  the  alley  and  with  the  wires,  and  by  means  of 
the  cranks  the  men  were  proceeding  to  let  it  down  between  the 
nme  wires.  They  had  not  made  to  exceed  two  turns  of  the 
crank,  which  would  let  the  ladder  move  towards  the  east  along  the 
wires  about  two  feet,  when  it  caught  upon  the  arc  circuit  wire, 
Ifa  6,  on  the  south  side.  This  prevented  its  coming  further. 
Livingston,  a  fireman,  started  up  the  ladder  to  loosen  it ;  declining 
1o  take  Officer  Sullivan's  gloves,  because  they  were  wet.  Defend- 
mfs  lineman  Brinkman,  who  had  come  to  the  fire  and  was  stand- 
ing by,  remarked,  "  That  wire  is  dead,"  or  "  Those  wires  are 
dead.''  The  ladder  was  then  held  fast  on  the  south  side  by  this 
wire  No  6,  and  Livingston  was  unable  to  release  it  until  it  was 
nused  nearly  two  feet.  This  was  done,  and  he  released  the  wire 
without  shock.  The  ladder  was  not  then  in  contact  with  wire  No. 
5.  Livingston  went  down,  and,  with  the  other  men,  proceeded 
to  lower  the  ladder,  making  five  or  six  revolutions  of  the  cranks, 
when  the  shock  was  received  by  which  four  of  the  men  were  killed. 
ITie  shock  did  not  produce  instant  death,  or  throw  the  men  from 
die  cranks,  but  rendered  them  incapable  of  letting  go,  and  held 
them  until  life  was  so  nearly  extinct  that  their  bodies  fell  to  the 
pound.  The  men  were  wet  both  by  water  and  perspiration,  and 
they  were  standing  in  pools  of  water  and  mud.  Farmer  and 
Livingston,  who  had  also  hold  of  the  crank  received  only  a  slight 
diocL  All  the  evidence  goes  to  show  that  at  the  time  of  the  elec- 
tric discharge  the  ladder  was  in  contact  with  wires  6  and  7  only. 
Such  is  the  testimony  of  the  city  electrician.  It  is  hardly  possi- 
ble that  there  can  be  any  error  about  this,  for  the  ladder  was  left 
ftanding  some  time  in  the  position  in  which  it  was  when  the 
dock  came,  and  was  not  taken  down  imtil  the  defendant's  line- 
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man  Brinkman  had  telephoned  to  the  power  station,  and  had  the 
currents  through  this  alley  all  cut  oS. 

The  foregoing  statement  is  drawn  from  the  mo8t  part  from  the 
brief  filed  on  behalf  of  the  defendant  companv.  Plaintiff's  coun- 
sel, as  to  defendant's  statement  of  facts  in  the  brief  filed,  says, 
"  I  desire  to  state  that  it  is,  in  the  main,  a  fair  statement,  althou^ 
I  would  not  be  willing  to  admit  that  all  propositions  therein  stated 
were  established  by  the  undisputed  testimony."  The  only  im- 
portant matter  of  fact  as  to  which  any  dispute  is  found  is  con- 
cerning the  insulation  of  the  wires.  The  legal  duty  of  defendant, 
as  filing  the  question  of  its  negligence,  is  the  main  subject  of  dis- 
pute, together  with  the  inferences  to  be  drawn  from  the  facts,  and 
especially  the  extent  to  which  the  fact  of  a  terrible  casualty  should 
be  considered  as  establishing  negligence,  on  the  principle  of  res 
ipsa  loquitur. 

The  defendant  claims  that  it  owed  no  duty  whatever  to  the  fire- 
man Hopper  in  reference  to  its  lines.  It  is  conceded  that  these 
firemen,  in  pushing  their  ladder  against  defendant's  wires,  were 
not  trespassers,  because  they  were  acting  in  public  right,  and  were 
entitled  to  invade  the  defendant's  property  for  the  purpose  of 
securing  public  protection  against  fire ;  but  it  is  claimed  that  they 
were  bare  licensees,  who  pushed  their  ladder  against  defendant's 
wires  without  permission,  for  their  own  purposes,  and  at  their 
own  risk.  It  is  also  urged  that  no  defect  of  insulation,  which  wag 
'  degree  the  company's  fault,  is  shown  to  have  had  any- 
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(■Trent  of  •leetricity  euried  tfaenbj'  to  Mckpe  into  the  «*rth.  Mid  failed  to 
M  conatrnet  its  •jatem  of  wires  as  to  prerent  oomiectioii  with  the  earth  which 
voaU  e*n7'  the  current  of  electricity  to  the  earth.  (3)  That  the  defcndAut 
M^gentlf  And  carelcMlj  failed  at  said  time  to  diaconnect  the  wim  in  aaid 
allrj  ao  ■■  to  prerrat  them  becoming  a  menace  to  the  livea  of  the  firemen  and 
pkiatilTi  inteatate.  (f )  That  the  defendant  negligently  and  careleaaly  failed 
la  BOtifjr  plAintifTa  intestate  and  the  other  firemen  tlmt  the  said  wires,  or 
«n  of  tbaa,  were  grounded  or  connected  with  the  earth  so  as  to  carry  the 
(VTcat  of  electricity  to  the  earth,  and  therehy  render  them  dangeroua  to 
fSt.  (5)  That  the  defendant  failed  and  neglected  to  notify  the  said  Charles 
A.  Hopper  and  others  that  the  said  wires  were  charged  with  electricity,  which 
«a«kl  be  dangerons  to  the  lives  of  perBons  coming  in  contact  with  them. 
it)  That  the  defendant  Diligently  and  carelessly  failed  to  keep  its  wires 
K  iBsolated  aod  protected  that  the  said  Charles  A.  Hopper  and  others  would 
kt  injucd  aa  a  result  of  coming  in  contact  with  them.  (7)  That  the  lineman 
in  the  employ  of  the  defendant  when  the  ladder  waa  about  to  be  lowered  to 
tke  tmek  notified  the  fireman  aod  Charles  A.  Hopper  that  the  wires  upon 
the  poles  in  the  alley  were  dead  wires,  and  that  it  was  not  until  after  such 
•atiBeation  that  the  firemen  and  said  Hopper  commenced  to  lower  the  ladder 
kf  ncaoa  of  the  machinery  upon  said  truck." 

This  summaTy  is  acknowledged  hy  plaintiff's  coimsel  to  1>6 
comet,  except  for  one  omission.  Plaintiff  says  that  the  petition 
liso  charges  that  it  was  the  defendant's  duty,  under  the  city  ordi- 
euees,  to  have  its  lineman  at  the  scene  of  the  fire  for  the  purpose 
n:  removing  "  deadly  wires,"  so  that  plaintiff's  intestate  would  not 
le  injured  by  them,  but  that  the  defendant  negligently  failed  to 
perform  such  duty,  to  Hopper's  injury.  The  summary,  there- 
fore, with  this  addition,  may  be  taken  to  fairly  represent  the  case 
wbich  the  plaintiff  seeks  to  make.  It  is  that  defendant's  wires 
were  not  properly  insulated ;  were  negligently  permitted  to  become 
pounded ;  were  not  disconnected  at  the  fire  so  as  to  prevent  their 
being  a  menace  to  life ;  that  no  notice  was  given  of  the  grounding ; 
ihjt  no  notice  waa  given  of  danger  from  the  wires ;  that  deceased 
Tu  told  by  defendant's  lineman  the  wires  were  dead,  and  after 
iwh  notification  the  ladder  was  lowered  upon  them ;  and  that  de- 
fendant failed  in  its  duty  under  the  ordinance  "  to  have  its  men 
OT  the  ground  for  the  purpose  of  removing  deadly  wires,  so  that 
l^intiff's  intestate  would  not  be  injured  thereby."  Plaintiff's 
wnnsel  is  still,  he  says,  insisting  on  each  of  these  claims,  but  his 
Irief  lays  no  stress  upon  the  matters  of  insulation  and  grounding. 
The  action  of  the  defendant's  lineman,  and  the  failure  to  discharge 
ia  duty  under  the  ordinance,  constitute,  apparently,  the  ncgll- 
pnee  relied  upon.     The  matter  of  grounding  (that  is,  the  cluim 
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that  DO  dangeroiia  cunent  would  have  come  down  the  ladder  if 
there  bad  not  been  permitted  to  exist  Bome  otber  connection  with 
the  ground  to  complete  the  circuit),  and  that  the  permitting  of 
such  other  connection  was  negligent,  is  not  ai^ed,  except  by 
reference  to  another  case.  This  other  grounding  is  entirely  hypo- 
thetical. If  it  existed,  it  was  without  defendant's  knowledge  then 
or  since,  so  far  as  the  evidence  shows,  and  had  never  been  located. 
If  any  liability  arose  on  its  accoimt,  it  would  be  on  the  theory 
that  an  electric  current  is  like  a  dangerous  animal,  for  whose  re- 
straint the  kepcr  is  absolutely  liable.  Some  expressions  drawing 
such  analogy  are  quoted  by  plaintiff  from  various  decisions,  but 
no  holding  of  such  a  liability  is  cited. 

As  above  suggested,  the  defendant  declares  that  it  owed  no 
duty  to  these  firemen  whatever;  that  such  right  of  entry  as  they 
had  upon  defendant's  wires,  they  had  against  the  wires,  and  not 
against  the  owner,  and  that,  by  way  of  preparation  for  such  in- 
vasion, the  owner  was  not  bound  to  insulate,  nor  to  do  anything 
except  refrain  from  resistance,  and  from  establishing  anything  in 
the  nature  of  a  trap,  to  the  firemen's  injury ;  that  the  latter  were 
bare  licensees;  and  that  the  duty  of  the  company  is  fully  dis- 
charged if  it  permits  them,  without  resistance,  to  go  upon  its 
premises. 

"  The  law  of  overruling  necessity  licenses  this,  and  will  not 
suffer  the  owner  of  a  lot  to  stand  at  its  borders  and  exclude  those 
who  would  use  his  premises  as  vantage  ground  in  staying  a  c(m- 
flagration."     Cooley  on  Torts  (1st  ed.),  313. 
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finds  thenL     In  Richards  v.  Connell,  45  Neb.  467,  63  N.  W.  915, 
the  owner  of  a  pond  of  a  dangerous  depth  is  held  not  required  to 
fence  it,  or  to  otherwise  insure  the  safety  of  strangers,  old  or 
young,  who  may  come  to  the  premises,  not  by  invitation,  express 
or  implied,  but  for  purposes  of  amusement,  or  from  motives  of 
curosity.     In  that  case  this  court  says  the  liability  of  the  owner 
for  injury  incurred  on  his  premises  results  in  three  classes  of 
ca«es:     (1)  Where  the  owner  had  made  or  permitted  some  con- 
struction dangerously  near  to  a  public  highway,  so  as  to  injure 
one  in  the  rightful  use  thereof;  (2)  has  left  negligently  exposed 
dangerous  machinery,  likely  to  attract  children,  and  resulting  in 
their  injury,  as  in  the  Turntable  Cases,  which  constitute  a  recog- 
nized exception  to  the  rule;   (3)  where  the  injured  party  was 
present  by  the  invitation,  expressed  or  implied,  of  the  owner. 
In  Hamilton  v.  Minnesota  Desk  Mfg.  Co.,  78  Minn.  3,  80  N.  W. 
693,  79  Am.  St.  Rep.  350,  where  a  fireman  fell  through  an  un- 
covered elevator  shaft,  it  was  held  that  he  could  recover  no  damage 
for  his  injury,  and  the  rule  is  stated  as  follows : 

"  Bj  the  rules  of  the  common  law,  a  fireman  going  upon  the  premises  of 
another  under  the  circumstances  appearing  in  this  record  could  not  recover 
damages  for  such  an  injury.  However  hard  such  a  rule  may  seem,  it  appears 
to  be  settled  that  the  owner  or  occupant  of  a  building  owes  no  duty  to  keep 
it  in  a  reasonably  safe  condition  for  members  of  a  public  fire  department  who 
might,  in  the  exercise  of  their  duties,  have  occasion  to  enter  the  building." 

In  Woodruff  v.  Bowen,  136  Ind.  431,  34  K  E.  1113,  22  L.  R. 
A.  198,  in  which  the  plaintiff's  intestate  and  ten  other  firemen 
were  killed  by  the  falling  of  a  roof  on  which  they  were  standing 
in  discharge  of  their  duty,  negligence  in  constructing  the  building, 
and  knowledge  of  its  unsafe  condition  on  the  part  of  the  owner, 
were  allied.     Recovery  was  refused.     The  court  says: 

"  We  think  that  the  authorities  fully  establish  the  rule  that  the  licensor 
owes  to  the  mere  licensee  no  duty  except  that  of  abstaining  from  any  positive 
wrongful  act  which  may  result  in  his  injury,  and  that  the  licensee  takes  all 
risk  as  to  the  safe  condition  of  the  premises  upon  which  he  enters.  To  the 
question  now  under  discussion,  decisions  based  upon  express  statutes  or  ordi- 
Banees,  aa  well  as  decisions  based  upon  the  fact  that  the  injured  party  entered 
the  premises  under  an  invitation,  expressed  or  implied,  are  not  applicable. 
We  are  of  the  opinion  that  the  owner  of  a  building  in  a  populous  city  does  not 
owe  it  as  a  duty  at  common  law,  independent  of  any  statute  or  ordinance,  to 
keep  aiieh  building  safe  for  firemen  or  other  officers  who  in  a  contingency  may 
enter  the  same  under  a  license  conferred  by  law." 
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A  eimilar  holding  is  found  in  Faria  v.  Hoberg,  134  Ind.  269, 
33  N.  E.  1028,  39  Am.  St.  Rep.  261,  where  the  plaintiff  entered 
a  store  from  tbe  alley  at  the  back  door  and  fell  into  an  open 
eelevator  shaft.  The  visitor  was  held  to  be  a  mere  licensee,  and 
unable  to  recover,  because  there  was  no  dnty  on  the  owner's  part 
to  keep  the  premises  safe  for  such  an  intrusion.  In  Augusta  R. 
Co.  V.  Andrews,  4  Am.  Electl.  Cae.  378,  89  Ga.  653,  16  S.  E.  203, 
a  lineman  for  a  telephone  company,  in  doing  his  work,  placed  a 
telephone  wire  above  and  across  a  fire  alarm  wire,  and  for  this 
purpose  ascended  the  pole  of  the  fire  alarm  system,  and  while  on 
the  pole,  in  passing  the  telephone  wire  over  the  fire  alarm  wire, 
he  received  an  electric  shock  which  caused  him  to  falL  He 
claimed  that  a  street  railway  company  had  been  negligent  in  con- 
structing a  feed  wire  so  that  it  came  in  contact  with  the  fire  alarm 
wire  and  charged  it  with  a  dangerous  current,  and  that  this  negli- 
gence was  the  sole  cause  of  his  injury.  It  was  held  that  the  street 
railway  company  owed  him  no  duty,  and  was  not  liable  for  any 
injuries  that  happened  to  him  while,  without  permission,  he  was 
a  trespasser  upon  the  pole  of  the  fire  alarm  system.  Hector  v. 
Boston  Electric  Co.,  5  Am.  Electl.  Caa.  300,  161  Mass.  558,  37 
N.  E.  773,  25  L.  R.  A.  554  (also  on  rehearing,  174  Mass.  212, 
54  N.  E.  539,  75  Am.  St.  Rep.  300),  is  a  case  wherein  the  electric 
company  and  a  telephone  company  were  jointly  using  a  standard 
on  the  roof  of  a  building  in  Boston  to  support  their  wires.  They 
also  maintained  their  wires  over  the  roof  of  another  building,  but 
nol  jointly;  tlipir  wires   rliiri'   Ihuilt  in  separate  groups.      Plain- 
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held  to  acquire  no  right  of  action  for  a  fatal  shock  from  a  guy 
wire  charged  with  electricity  from  defendant's  plant.  The  con- 
trolling precedent  is  said  to  be  Hargreaves  v.  Deacon,  25  Mich.  1, 
in  which  recovery  was  denied  for  the  death  of  a  child  of  tender 
years,  who  fell  into  an  uncovered  cistern,  not  adjoining  a  high- 
way, and  which  had  not  been  left  uncovered  with  design  or  ex- 
pectation to  harm  any  one. 

The  cases  seem  to  establish  that,  in  the  absence  of  any  statute 
or  ordinance  prescribing  a  duty  toward  firemen  on  the  part  of  the 
owner  of  premises,  the  latter  is  not  liable  for  anything  short  of  a 
designed  injury.  The  trial  court,  however,  seems  to  have  in- 
structed the  jury  on  the  theory  that  there  was  a  duty  to  insulate 
for  the  protection  of  firemen,  merely  as  such,  and  that  there  was 
evidence  of  this  duty  having  been  unperformed.  We  are  con- 
strained to  think  that,  under  the  circumstances,  the  firemen  had 
no  right  to  rely  upon  any  insulation,  and  that  there  is  no  suffi- 
cient evidence  that  a  failure  to  properly  insulate  defendant's  wires 
had  anything  to  do  with  causing  this  injury. 

The  trial  court  instructed  as  to  this  matter  as  follows : 

**  I  further  instruct  you  that  those  who  employ  in  the  prosecution  of  their 
business  a  palpably  and  highly  dangerous  agency,  such  as  electricity,  are 
bound  to  exercise  such  precautions  to  prevent  injury  to  others  as  the  emer- 
gency would  reasonably  seem  to  require;  and,  where  wires  of  an  electric  com- 
pany extend  along  and  over  and  above  the  streets  and  alleys  of  a  city,  carry- 
ing a  highly  dangerous  current  of  electricity,  the  law  requires  the  exercise 
of  care,  skill,  and  caution,  commensurate  with  the  danger  to  be  apprehended, 
in  the  construction,  inspection,  and  repair  of  the  wires,  so  as  to  keep  them 
harmless  at  places  where  persons  are  liable  to  come  in  contact  with  them." 

By  the  ninth  instruction  the  jury  were  told  that  if  they  thought 
that  a  reasonable  degree  of  care  and  skill  required  defendant  to 
keep  all  its  wires  securely  insulated,  and  keep  them  from  ground 
connections,  then  a  failure  to  exercise  such  caution  would  be  negli- 
gence, and  render  defendant  liable,  and  that  whether  or  not  such 
care  had  been  exercised  by  the  defendant  was  a  question  of  fact 
for  the  jury's  decision.     The  tenth  instruction  was  in  these  words : 

''Tlie  evidence  shows  that  Hopper  at  the  time  he  lost  his  life  was  engaged 
at  work  in  this  alley,  where  he  had  a  right  to  be,  in  pursuance  of  duty  under 
his  empk>yment  by  the  city  of  Omaha  as  a  public  fireman.  You  are  instructed 
that  it  was  therefore  the  duty  of  the  defendant  company  to  use  and  exercise 
care,  skill,  and  caution  commensurate  with  the  danger  to  be  apprehended*  as 
explained  in  these  instructions,  in  the  insulation  of  its  wires  running  over 
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and  along  the  said  alley,  and  in  the  transmission  of  the  currents  of  electricity 
on  said  wires,  at  such  places  as  the  deceased,  in  the  proper  discharge  of  hi» 
said  duties,  might  come  in  contact  therewith." 

No  attempt  is  made  on  the  part  of  the  plaintiff  to  sustain  this 
portion  of  the  case.  No  authority  is  given  for  throwing  an  abeo> 
lute  duty  to  so  insulate  its  wires  as  to  resist  attacks  such  as  are 
shown  in  this  case  on  the  company,  nor  for  a  like  duty  as  to  pre* 
venting  ground  connections.  It  is  not  thought  that  while  operating 
its  lines  the  defendant  company  was  an  insurer  to  either  firemen 
or  others  that  the  insulation  of  its  wires  could  not  be  penetrated 
by  the  edges  of  this  ladder.  A  jury  ought  not  to  be  permitted 
to  find  such  a  duty,  as  a  matter  of  fact^  from  the  evidence  in  this 
case. 

It  is  urged,  however,  that  there  was  a  duty  resting  upon  the 
defendant  at  the  time  of  this  accident  to  "  disconnect  and  remove 
any  wires  or  cables  which  might  become  a  menace  to  life  and 
property."  Sections  53  and  131  of  the  city  charter,  as  then  exist- 
ing, are  cited  as  giving  the  city  council  general  authority  to  make 
police  regulations  for  the  welfare,  health,  safety,  and  security  of 
the  city,  and  to  pass  proper  ordinances  therefor.  Special  authority 
was  given  to  regulate  and  provide  for  street  lighting,  electric 
power,  or  other  apparatus,  and  to  regulate  electric  wires,  poles, 
and  the  placing  of  wires  thereon,  or  to  require  their  removal  from 
public  grounds,  streets,  or  alleys.  March  1,  1898,  the  following 
ordinance  was  adopted : 

"  Section  1.  That  all  corporations,  companies,  and  individuals  owning  and 
operating  overhead  wires  shall  in  time  of  fire  send  one  or  more  linemen  to 
the  scene  of  fire,  who  shall  report  to  the  chief  of  the  fire  department  or  the 
city  electrician,  and  they  shall  disconnect  and  remove  any  wires  or  cables 
which  may  become  a  menace  to  life  and  property." 

It  is  claimed  on  behalf  of  the  plaintiff  that  under  this  ordinance 
it  was  the  defendant's  duty  to  have  a  lineman  at  the  fire,  and  to 
decide,  at  its  peril,  what  wires  were  a  menace  to  life  and  property, 
and,  if  any  were  found  to  be  so,  to  remove  them.  The  defendant, 
on  the  other  hand,  says  that  the  only  duty  imposed  upon  the  com- 
pany by  this  ordinance  is  to  furnish  a  lineman,  and  at  this  fire 
one  was  present.  The  defendant  asserts  that  the  provisions  for 
the  lineman  to  report  for  duty  to  the  chief  of  the  fire  department 
or  to  the  city  electrician,  and  that  "  they  shall  disconnect "  any 
imsafe  wires,  makes  the  lineman  a  mere  subordinate,  whom  the 
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light  company  must  furnish  to  act  under  the  orders  of  the  chief 
of  the  fire  department  or  the  city  electrician.  Defendant  says 
that  it  is  obvious  that  the  general  control  at  a  fire  must  be  in  the 
hands  of  the  city  authorities,  that  it  is  plain  that  the  ordinance 
intended  to  confer  no  authority  upon  the  defendant  as  to  what 
wires  should  be  removed  or  disconnected,  and  that  it  therefore 
letTes  the  defendant  no  responsibility.  It  seems  that  prior  to 
this  ordinance  the  city  had  its  own  fire  alarm  system,  and  had 
linemen  in  its  service,  who  were  attached  to  the  fire  companies, 
to  attend  fires  and  take  care  of  wires ;  that  the  fire  alarm  service 
wts  turned  over  to  the  telephone  company,  and  by  this  ordinance 
the  electric  company  was  required  to  furnish  the  linemen.  It  is 
nrged  that  the  city  retained  the  same  control  over  them  which 
it  had  previously  held  over  those  employed  by  itself.  Counsel  for 
pliintiff  says  that  this  ordinance  is  a  remedial  one,  and  is  to  be 
Kberally  construed,  so  as  to  remedy  the  mischief  which  existed. 
This  may  be  granted,  but  what  is  the  michief  to  be  remedied? 
The  firemen  have  the  right  to  go  upon  premises  and  take  such 
measures  as  they  find  necessary  for  the  purpose  of  preventing  or 
extinguishing  fires,  and  no  citizen  has  any  authority  to  resist  any 
action  which  they  may  take.  They  are  not,  however,  presumably 
skilled  in  the  handling  of  electric  wires.  The  defendant's  line- 
man is  presumably  able  to  make  connections  and  disconnections 
without  risk  to  himself  or  others.  It  seems  rational  to  conclude 
that  he  is  required  for  that  purpose,  and  that  this  police  control 
of  emergencies,  and  power  to  direct  action  as  to  wires,  must  re- 
main with  the  city  authorities,  and  that  they  are  not  under 
obligations  to  accept  any  advice,  orders,  or  instructions  from  these 
linemen  who  are  required  to  report  to  the  fire  chief  or  city 
electrician. 

PlaintiflF  claims  that  the  pronoun  "  they,"  as  used  in  this  ordi- 
nance, refers  to  the  linemen.  Doubtless  it  refers  to  the  linemen, 
together  with  the  city  electrician  and  chief  of  fire  department,  as 
the  case  may  be.  The  disconnection  must  be,  as  above  stated,  in 
the  control  of  the  city.  It  is  apparently  intended  to  be  carried 
out  by  the  linemen.  It  may  be  granted  that,  if  the  absolute  duty 
to  remove  all  wires  dangerous  to  life  and  property  rested  upon  the 
ikfendant,  the  evidence  in  this  case  shows  conclusively  such  duty 
WIS  not  performed.     The  wires  were  not  removed,  and  the  death 
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of  four  firemen  from  contact  of  their  ladder  with  these  wires  re- 
sulted. With  rtie  contention  of  counsel,  however,  that  the  de- 
fendant was  in  such  control  of  the  management  of  the  electric 
wires,  in  connection  with  the  raising  of  this  ladder  on  the  part 
of  the  firemen,  as  to  cast  upon  it  any  such  absolute  liability,  it  is 
not  possible  to  agree.  The  ordinance  cannot  be  construed  to 
create  such  a  liability.  We  do  not  think  a  violation  of  it  by  de- 
fandant  was  shown. 

It  is  contended  on  plaintiff's  behalf  that  there  is  a  cause  of 
action  against  the  defendant,  arising  out  of  the  statement  of  de- 
fendant's lineman,  made  as  Livingston  was  ascending  the  ladder 
to  release  it  when  caught  against  No.  6  (the  arc-light  wire), 
"  That  is  a  dead  wire,"  or  "  Those  wires  are  dead."  It  is  claimed 
that  Brinkman  was  acting  as  a  servant  of  the  company ;  that  his 
words  were  an  invitation  to  continue  lowering  the  ladder  between 
the  wires,  and  rendered  defendant  liable  for  the  consequences. 
It  is  claimed  on  the  other  hand  by  the  defendant,  with  extensive 
authority,  that  Brinkman,  in  acting  as  a  lineman  at  that  fire,  was 
acting,  not  on  behalf  of  defendant,  but  as  a  lineman  for  the  city; 
that  responsibility  for  the  acts  of  a  servant  depends  upon  authority 
over  him;  that  the  defendant  was  compelled  to  furnish  linemen, 
but  had  no  authority  or  control  over  them,  and  was  no  more  re- 
sponsible for  what  he  said  than  for  how  he  acted. 

Western  Union  Telegraph  Co.  v.  MuUins,  44  Neb.  732,  62  N. 
W.  880,  is  cited  for  the  following  passage : 

"  It  is  familiar  law  that  a  master  is  not  liable  for  the  acts  of  his  servants, 
unless  those  acts  have  been  done  in  the  line  of  the  servant's  duty,  and  in 
furtherance  of  the  master's  business,  or,  as  sometimes  expressed,  the  acts 
must  be  within  the  servant's  apparent  scope  of  employment." 

In  that  case  misinformation  as  to  the  relative  location  of  Glen- 
wood  Springs,  Colo.,  and  Seattle,  Wash.,  by  the  telegraph  com- 
pany's agent,  was  held  to  give  no  right  of  recovery,  although  it 
was  in  connection  with  the  delivery  of  a  message,  and  the  misin- 
formation caused  the  plaintiff  considerable  expense.  The  tele- 
graph company's  clerk  was  held  to  have  no  employment  warrant- 
ing him  in  giving  to  travelers  such  information  on  behalf  of  the 
company.  In  National  Fire  Insurance  Co.  r.  Denver,  etc.,  Elec- 
tric Co.  (Colo.  App.),  7  Am.  Electl.  Cas.  715,  63  Pac.  949,  where 
the  owner  of  a  building  had  been  mislead  to  his  prejudice  by  mis- 
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sUtem^its  that  there  was  no  dimger  to  a  building  frotn  the  wiring^ 
he  was  held  to  have  no  ri^t  of  action  against  the  company :  the 
aenrant  having  no  anthority  to  advise  outside  of  the  panicalar 
adjustment  he  was  sent  to  make.     In  Cougklan  r.  Ciiy  of  Coat- 
bridge,  166  Mass.  268,  44  X.  K  318.  the  dry  was  held  liable  for 
tn  injury  to  an  employee  engaged  in  working  <»i  a  grai^l  train 
which  had  been  furnished  under  contract,  with  its  equipment  fully 
maimed,  to  the  city  by  a  railway  company.     It  was  held  that  the 
negligence  by  which  plaintiff  was  injured  was  ne^igence  of  the 
dty.     ^^  The  test  is  whether,  in  the  particular  service  in  which 
he  is  engaged,  he  continues  liable  to  the  direction  of  his  master, 
or  becomes  subject  to  that  of  the  party  to  whom  he  was  lent  or 
hired."     To  this  last  proposition  four  other  Massachusetts  cases 
and  one  English  case  are  cited.     MtUer  r.  Railroad  Company,  76 
Iowa,  655,  39  X.  W.  188,  14  Am.  St  Bep.  258,  and  Hitte  v. 
Railway  Company,  19  Xeb.  620,  28  X.  W.  284,  are  cited  to  the 
same  proposition.     In  the  last-named  case,  suit  was  brou^t  for 
the  killing  of  plaintiff's  intestate  by  a  train  on  defendant's  road ; 
bat  it  was  shown  that  at  the  time  the  road  was  in  process  of  con- 
stmction,  and  the  entire  work,  including  the  management  of  the 
train  which  did  the  injury,  was  under  the  control  of  the  contractor, 
and  the  train  and  its  crew  were  furnished  to  the  contractor  by  the 
railroad  company  to  advance  the  work.     It  was  held  that  there 
could  be  no  recovery.     "  In  the  case  it  appeared  that  Fitzgerald 
was  clearly  an  independent  contractor.     He  had  the  use  of  the 
engine  and  the  cars  of  defendant  as  a  part  of  the  consideration  for 
the  work  performed  by  him,  and,  if  the  engineer  and  fireman  of 
the  train  which  did  the  damage  were  borne  upon  the  pay  rolls  of 
the  defendant  while  working  upon  the  contract,  as  claimed  by 
counsel  for  plaintiff,    ♦    ♦    ♦    doubtless  their  compensation  was 
fully  accounted  for  by  the  contractor  to  the  company.    I  conclude, 
therefore,  that  the  train    ♦    ♦    ♦    was  not  being  run  by  or  under 
the  control  or  management  of  the  defendant  company,  and  that 
the  defendant  company  is  not  bound  to  respond  to  any  damage 
suffered  through  or  by  reason  of  negligence  of  the  engineer,  con- 
ductor, or  other  persons  in  charge  of  the  said  train." 

It  appears  in  the  present  case  that  the  city  electrician  was  pres- 
ent, and  that  he  had,  before  any  statement  by  Brinkman,  told  the 
lieutenant  in  charge  of  the  truck  company  that  one  of  the  wires 
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against  which  the  ladder  was  being  pressed  was  dead  at  that  time 
of  day,  and  that  the  other  was  low-pressure  one.  Brinkman's 
assurance  was  simply  added  to  his,  and  the  action  of  LivingBton 
in  going  up  and  loosening  the  ladder  was  already  in  progress  when 
Brinkman  made  this  remark  —  "  That  is  a  dead  wire,"  or  "  Those 
are  dead  wires."  White  had  previously  gone  up  and  safely  lifted 
both  of  these  wires  out  from  between  the  "  barrels  "  at  the  head 
of  the  ladder.  The  work  which  was  then  under  way  was  success* 
fully  accomplished  on  the  part  of  the  fireman  who  with  his  bare 
hands  picked  up  this  wire  No.  6.  It  is  true  that  he  was  standing 
on  a  rung  of  the  ladder,  and  not  upon  wet  and  muddy  earth.  It 
must  be  conceded  that  if  the  defendant  had  an  absolute  duty  to 
perform  in  the  removal  of  these  wires,  and  the  taking  away  of 
any  which  was  a  menace  to  life  and  property,  the  lineman  sent  to 
perform  that  duty  on  defendant's  behalf  would  be  acting  for  de- 
fendant, and  his  negligence  would  be  the  company's.  But  as 
above  stated,  we  do  not  think  that  any  such  absolute  duty  can  be 
claimed  to  result  either  from  the  general  doctrines  of  the  law,  or 
from  this  ordinance  of  the  city. 

A  large  part  of  plaintiff's  brief  is  devoted  to  the  proposition 
that  the  defendant  is  chargeable  with  knowledge  of  the  deceased's 
dangerous  position,  and  with  almost,  if  not  quite,  criminal  negli- 
gence, in  continuing  to  send  its  current  through  these  wires  not- 
withstanding such  knowledge.  We  have  been  unable  to  find  in 
the  petition  an  allegation  of  negligence  in  this  particular.  It 
is  true  that  the  third  allegation  of  negligence  is  that  the  defendant 
failed  to  disconnect  the  wires  in  said  alley  so  as  to  prevent  them 
becoming  a  menace  to  the  lives  of  the  firemen  and  plaintiff's  in- 
testate, but  this  cannot  be  considered  an  allegation  of  failure  to 
turn  off  the  current  after  learning  the  position  of  the  firemen. 
The  plain  intention  of  the  pleader  was  to  complain  of  the  inaction 
of  the  linemen  who  were  present  at  the  fire.  They,  however,  had 
no  more  knowledge  than  had  the  city  electrician  that  there  was 
any  occasion  for  turning  off  the  current. 

The  evidence  seems  to  show  that,  for  some  unexplained  cause, 
a  most  surprisingly  severe  shock  came  from  one  of  the  low-pressure 
wires  which  the  linemen,  like  the  city  electrician,  supposed  was 
harmless.  There  is  no  evidence  for  the  support  of  this  claim  of 
ne^jlect  to  exercise  due  care  after  the  firemen  were  known  to  be 
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in  danger,  except  the  fact  that  the  firemen  are  dead,  and  that  it 
was  undoubtedly  an  electric  shock  which  killed  them.  "  Res  ipsa 
hquUur/*  as  counsel  says.  But  it  is  only  when  defendant  is  under 
an  absolute  duty  to  prevent  results  that  their  appearance  shows 
n^gence.     Black's  Law  Dictionary,  sub,  voce. 

It  is  not  necessary  in  this  instance  to  pass  upon  the  defendant's 
contention  that  there  must  be  some  contractual  relation,  actual  or 
implied,  between  the  injured  party  and  the  person  whose  negli- 
gence is  asserted,  in  order  to  create  a  cause  of  action  by  a  mere 
failure  to  perform.  In  other  words,  there  must  be  a  legal  duty. 
If  the  injury  to  this  fireman  had  arisen  when  he  was  engaged 
merely  in  working  upon  the  surface  of  the  street,  instead  of  rais- 
ing a  ladder  in  the  air  to  touch  these  wires,  another  question  would 
be  presented.  The  defendant  was  only  authorized  to  make  such 
nse  of  the  alley  as  would  not  interfere  with  its  use  as  a  highway. 
It  must  put  no  dangerous  constructions  near  enough  to  the  high- 
way to  imperil  those  rightfully  passing.  Danger  to  firemen  push- 
ing a  metallic-bound  ladder  against  the  wires,  it  had  no  duty  to 
provide  for,  except  by  furnishing  a  lineman  to  disconnect  them 
if  deemed  necessary  by  those  in  charge  of  the  fire  extinguishing 
operations. 

In  the  case  of  Mitchell  v,  Raleigh  Electric  Co,,  7  Am.  Electl. 
Cas.  644,  129  N.  C.  166,  39  S.  E.  801,  55  L.  R.  A.  398,  85  Am. 
St.  Rep.  735,  it  was  held  that,  where  a  telephone  company  and 
light  company  jointly  occupied  the  streets,  such  joint  occupancy 
gave  enough  of  relationship  between  the  parties,  so  that  a  tele- 
phone lineman  who  was  injured  because  of  defective  insulation 
in  the  light  company's  wire  had  a  right  of  action.     But  this  case 
is  clearly  distinguishable  from  that  of  a  fireman  who  invades  the 
light  company's  wires  with  a  ladder  likely  to  cut  the  insulation 
on  them,  and  who  can  claim  no  right  at  the  wires,  except  to  go 
there    without    resistance   from   the   defendant.     The    fireman's 
rights  were  wholly  against  the  wires,  and  not  against  the  owner. 
The  owner  was  without  knowledge  of  his  intention  to  use  the 
ladder,  and  was  under  no  obligation  to  render  its  use  safe,  or  to 
attempt  to  do  so.     If  the  city  requires  better  provisions  for  the 
safety  of  its  firemen  from  these  dangerous  wires,  it  is  entirely 
competent  for  it  to  so  provide  by  ordinance.     In  the  present  case 
it  seems  impossible  to  charge  any  failure  of  legal  duty  against  the 
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defendant  apon  the  record  made  here.  Of  course,  in  such  case, 
there  is  no  need  to  discuss  anj  question  of  contributory  negligence. 
A  careful  consideration  of  the  record  and  each  of  the  briefa  of 
parties,  together  with  the  brief  for  defendant  in  error  in  the  case 
of  Bendeon  against  the  same  li^t  company,  infra,  whi(^  is 
cited  hj  plaintiff's  counsel,  compels  the  conclusion  that  no  duty 
to  insulate  for  the  protection  of  these  firemen  rested  upon  defend- 
ant at  common  law  or  by  the  ordinance.  In  the  Bendeon  Case, 
counsel  urge  that  the  defendant  company,  with  its  wires,  is  itself 
only  a  licensee  in  the  alley,  and  had  not  the  rights  of  an  ordinary 
property  owner  in  these  wires,  which  the  city  allows  it  to  put  up. 
Doubtless  the  city  has  the  right  to  prescribe  the  terms  on  which  they 
may  be  maintained.  When  those  terms  are  complied  with,  how- 
ever, the  property  of  the  light  company  has  all  the  incidents  of 
other  property,  except  as  those  terms  modify  it.  No  modification, 
except  the  compulsory  attendance  at  fires  of  a  lineman,  has  been 
pointed  out.  It  would  seem  that  the  defendant,  as  the  owner  of 
the  wires,  maintaining  them  at  the  required  distance  above  the 
alley,  had  the  same  rights  in  them  as  the  owner  of  a  building 
would  have  in  it,  and  that  firemen  would  take  the  risk  in  pushing 
their  ladder  against  the  wires  as  they  would  in  going  against  t 
building.  The  requirement  to  send  a  lineman  to  disconnect  wires 
does  not  seem  sufficient  to  change  the  rule.  It  seems  to  give  no 
authority,  and  consequently  to  impose  no  responsibility  on  the 
defendant  If  the  last  proposition  is  true,  then  the  lineman, 
Brinkman,  did  not  make  his  remark  as  to  the  wire  being  dead  in 
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Central  Union  Telephone  Co.  v.  Sokola. 

Indiana  Appellate  Court  —  Jan,  11,  1905, 
34  Ind.  App.  420,  73  N.  E.  143. 

L  I3K4TH    VBOM    ColVTACr    WITH    TELEPHONE    WlBE    ACBOSS    EUBCfnilO    LlOHT 

Wnx  —  SuFFicxEiiCT  OF  CoMPiAiiTT.  —  In  an  action  against  a  telephone 
company  for  death  resulting  from  contact  with  overcharged  wires,  a  com- 
plaint, alleging  that  the  defendant  was  notified  to  remove  the  dangerous 
wires  five  months  before  the  accident,  is  sufiScient  to  charge  the  defendant 
with  notice. 

1  Sjjib  —  WiBBs  AcBoss  Private  Pbopebtt.  —  An  electric  company  main- 
taining wires  across  private  property  owes  a  duty  to  persons  not  tres- 
passers to  maintain  such  wires  in  a  safe  condition. 

1  SiLMK  —  Want  of  Ordinabt  Cabe.  —  A  telephone  company,  which  permits 
its  wire  to  become  broken  and  lie  across  a  highly  charged  electric  light 
wire,  is  guilty  of  a  want  of  ordinary  care. 

4  Same  —  £ffect  of  Storm.  —  The  fact  that  a  storm  concurred  to  produce 
an  injury  will  not  relieve  a  telephone  company  from  liability,  where  the 
storm  and  the  defective  condition  of  the  company's  wires  were  concurrent 
causes  of  the  injury,  and  were  both  present  and  active  in  the  result. 

5.  Conthbutobt  Nenligence.  —  Whether  a  party  had  knowledge  that  a  wire 
was  charged  was  a  fact  to  be  considered  by  the  jury  in  determining  th<s 
^[aestion  of  his  negligence  in  coming  in  contact  with  the  wire. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Affirmed. 
George  Ford  and  Hawkins,  Smith  &  Hawkins,  for  appellant. 
George  G.  Feldman,  for  appellee. 

Opinion  by  Robinson,  P.  J.: 

Snit  by  appellee,  as  administrator,  against  appellant  and  the 
South  Bend  Electric  Company  for  damages  for  the  death  of  Anton 
8ozinankowski  as  the  result  of  an  electric  shock  from  the  wires  of 
ippellant  and  the  electric  company.  Upon  issues  found,  the  jury 
TWnmed  a  verdict  against  appellant  telephone  company,  and  on 
notion  for  a  new  trial  judgment  was  rendered  on  the  verdict. 
The  errors  assigned  (1  and  2),  question  the  sufficiency  of  the  com- 
pkint;  (3)  overruling  the  motion  for  a  new  trial. 

The  only  questions  argued  by  counsel  are  those  arising  under 
&e  third  assignment  of  error.  A  new  trial  was  asked  upon  the 
fronnd?:  (1  and  2)  The  verdict  is  not  sustained  by  sufficient 
ffidfuce,  and  is  contrary  to  law;  "(3)  the  court  erred  in  giving 
innmctions  Nos  3,  4,  5,  6,  7,  8,  9,  11,  and  13,  on  its  own  motion; 
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(4)  the  court  erred  in  giving  instructions  No8.  3,  4,  and  6  asked 
by  defendant  South  Bend  Electric  Company;  (5)  the  court  erred 
in  refusing  to  give  instructions  Nos.  1,  2,  3,  3^,  5,  7,  10,  11,  12, 
and  14  asked  by  defendant  Central  Union  Telephone  Company." 

Some  confusion  exists  in  the  record,  due,  perhaps,  to  the  fact 
that  counsel  for  appellant  who  have  briefed  and  argued  the  case 
in  this  court  were  not  present  at  the  trial  in  the  court  below.  The 
instructions  have  been  brought  into  the  record  under  section  1  of 
the  act  approved  March  9,  1903  (Acts  1903,  p.  338,  c  193).  At 
it  is  not  claimed  in  argument,  and  could  not  be  successfully 
claimed,  that  all  the  instructions  mentioned  in  the  third  ground 
for  a  new  trial  are  erroneous,  the  question  as  to  whether  any  pa^ 
ticutar  one  of  the  instructions  was  correct  is  not  presented.  The 
same  may  be  said  of  the  fourth  ground  for  a  new  trial.  In  each 
case  the  instructions  enumerated  are  jointly  questioned.  Young 
V.  Montgomery,  161  Ind.  68,  67  N.  E.  684;  Jones  v.  State.  180 
Ind.  537,  67  N.  E.  264;  Lautman  v.  Pepin,  26  Ind.  App.  427,  59 
N.  E.  1073.  Neither  is  it  claimed  that  all  the  instructions  re- 
fused are  correct,  and  as  the  assignment  of  the  court's  refusal  to 
give  the  instructions  requested  was  joint  as  to  all  the  instructions 
refused,  the  fifth  cause  for  a  new  trial  presents  no  available  error. 
Crawford  v.  State.  155  Ind.  692,  27  N.  E.  931. 

It  is  argued  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. The  complaint  avers  that  the  South  Bend  Electric  Com- 
pany maintained  on  poles  about  twenty  feet  high  and  across  cer- 
tain lands  certain  wires  for  conducting  electricity  for  lifting 
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used  by  it  to  supply  telephone  service  as  aforesaid,  but  it  negli- 
^tly  retained  them  and  suffered  them  to  remain  on  the  poles  as 
iforesaid  for  no  use  or  purpose;  "  that  from  May,  1902,  until  the 
date  of  the  accident  there  were  daily  a  great  number  of  laborers 
and  workmen  at  work  erecting  a  dwelling  about  fifty  feet  south 
of  the  crossing  of  the  wires,  all  of  which  facts  appellant  knew ; 
that  during  this  time  appellant  negligently  permitted  these  unused 
wires  ^^  to  become  and  remain  loose  from  the  poles  and  sag  and 
beak  and  come  in  contact  with  ^^  the  wires  of  the  electric  com- 
pany, "  and  drop  to  the  ground,  and  refused  and  neglected  to  re- 
moye  them,  although  notified  so  to  do  five  months  before  the  acci- 
dent; ''  that  on  "  the  30th  day  of  October,  1902,  and  for  a  long 
time  prior  to  said  date,  the  defendants  negligently  suffered  and 
permitted  their  wires  to  be  and  remain  crossed  as  aforesaid,  unin- 
fiilated  and  defective  insulation,  without  guards  to  prevent  them 
from  coming  together,  and  out  of  repair,  as  aforesaid,  and  defend- 
ants negUgently  permitted  the  said  telephone  company's  wire  to 
Ixreak  and  drop  on  and  across  the  said  electric  company's  high 
voltage  wire,  and  drop  and  sag  to  the  ground,  in  negligent  and 
reckless  disr^ard  of  the  safety  of  the  persons  rightfully  upon  said 
premises ; ''  that  on  the  30th  day  of  October,  1902,  while  appellee's 
decedent  was  engaged  as  a  laborer  about  and  upon  the  erection 
of  such  dwelling,  "  the  defendants  then  and  there  negligently 
suffered  the  said  defendant  Central  Union  Telephone  Company's 
wire,  which  was  uninsulated,  to  hang  across  and  come  in  contact 
with  the  defectively  insulated  and  high  voltage  wire  of  the  de- 
fendant South  Bend  Electric  Company,  and  in  such  position  and 
contact  suffered  it  to  sag  and  drop  to  within  two  feet  of  the  groimd, 
where  be  was  at  work  as  aforesaid,  and  because  of  the  negligent 
acts  and  omissions  in  the  erection  and  maintenance  of  defendant's 
wires  by  them  as  aforesaid,  he,  said  decedent,  then  and  there  came 
in  contact  with  said  defendant  Central  Union  Telephone  Com- 
pany's uninsulated  wire,  which  was  then  and  there  highly  charged 
with  a  deadly  voltage  of  electricity  by  and  from  the  electric  com- 
pany's high  voltage  wire  as  aforesaid ;  that  because  of  the  negli- 
JBrent  acts  and  omissions  of  the  defendants  as  aforesaid  "  a  deadly 
Toltage  of  electricity  was,  by  his  coming  in  contact  with  such  wire, 
conducted  by  appellant's  wires  as  aforesaid  through  the  body  of 
decedent,  causing  instant  death ;  that  decedent  at  the  time  of  the 
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injury  was  ignorant  of  the  condition  of  the  wires  and  of  the 
nature,  force,  and  conduction  of  electricity. 

We  do  not  think  it  can  be  said  that  the  complaint  proceeds  en- 
tirely upon  the  theory  that  appellant  had  actual  notice  of  the  con- 
dition of  the  wires,  and  that  proof  of  constructive  notice  would 
not  support  the  pleading.  The  complaint  contains  some  unneces- 
sary averments,  and  some  acts  of  negligence  are  perhaps  chained 
which  it  would  not  be  necessary  to  prove.  In  such  case  it  is  nec- 
essaty  that  a  plaintiff  "  establish  the  substance  of  the  issne." 
Long  V.  Doxey,  50  Ind.  385;  Owen  v.  Phillips,  73  Ind.  284; 
Pkcenix,  etc.,  Co.  v.  Hinesley,  75  Ind.  1.  The  complaint,  taking 
all  its  material  averments  together,  proceeds  upon  the  theory  that 
appellant  suffered  and  permitted  its  line  and  wire  to  become  out 
of  repair  and  in  a  dangerous  condition,  and  to  remain  in  this 
dangerous  condition  for  a  time  sufficiently  long  that  the  law 
charges  the  company  with  notice.  See  City  of  Indianapolis  v, 
Tansel,  157  Ind.  463,  62  N.  E.  35. 

It  is  averred  that  appellant  was  notified  to  remove  the  wires 
five  months  before  the  injury,  but,  if  the  proof  fails  to  show  such 
actual  notice,  but  does  show  that  the  wires  were  maintained  in  a 
dangerous  condition  for  such  length  of  time  as  averred  in  the 
pleading,  the  law  charges  appellant  with  notice.  Not  is  it  ma- 
terial whether  the  proof  shows  that  appellant  had  actual  knowl- 
edge that  there  were  daily  a  number  of  laborers  at  work  near  the 
place  where  the  wires  were  suffered  to  remain  crossed.     It  is  true 
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that  time  one  of  the  telephone  wires  broke,  and  was  removed. 
The  other  wire  was  left,  and  was  fastened  to  the  pole  in  the  street 
and  to  the  pole  north  of  the  crossing  of  tlie  wires,  the  two  poles 
being  about  375  feet  apart.     About  the  3d  of  October  this  wire 
Iroke  at  a  point  a  little  to  the  south  of  the  building  that  was  being 
erected,  and  was  thrown  off  of  the  building  by  a  workman  to  the 
north,  and  was  suspended  in  an  elm  tree  north  of  the  building. 
The  jury  found  it  broke  by  its  own  weight.     There  is  evidence 
that  it  was  lying  across  the  electric  light  wires  from  that  time  up 
to  the  time  of  the  injury.     The  electric  light  wires  were  insulated. 
In  answer  to  interrogatories  the  jury  say  that  the  night  before  the 
decedent's  death  there  was  a  storm  of  wind  and  rain  which  dragged 
the  broken  wire  through  the  elm  tree  and  brought  it  into  contact 
with  the  electric  light  wires,  and  that  the  telephone  wire  was  not 
in  contact  with  the  electric  light  wires  until  the  night  before  or 
the  morning  of  decedent's  death.     But  this  is  not  necessarily 
equivalent  to  a  finding  that  the  evidence  that  the  broken  wire  had 
lain  across  the  electric  light  wires  for  three  or  four  weeks  was 
nntrue.     The  insulation  around  the  electric  wires  may  have  pre- 
vented the  bare  wires  from  coming  in  contact  with  each  other  until 
during  the  storm,  and  there  is  evidence  that,  if  the  telephone  wire 
was  grounded,  and  it  was  raining,  and  the  ground  wet,  it  would 
not  take  long  for  the  electricity  to  bum  through  the  insulation. 
The  answer  of  the  jury  is  not  necessarily  a  finding  that  the  tele- 
phone wire  had  not  lain  across  the  electric  light  wire  until  the 
night  before  or  the  morning  of  the  injury. 

It  is  argued  that  the  record  discloses  that  it  was  the  force  of 
the  storm  that  was  the  immediate  and  proximate  cause  of  the 
wires  coming  down  and  into  contact  with  the  electric  light  wires. 
But  it  does  not  appear  that  the  storm  was  unprecedented,  or  that 
it  was  any  more  severe  or  violent  than  should  reasonably  be  ex- 
pected in  that  locality.  There  is  evidence  from  which  the  jury 
could  say  that  appellant  was  negligent  in  permitting  the  wires  to 
remain  in  the  condition  they  were  in  before  the  night  of  the 
storm.  It  is  true  these  telephone  wires  were  not  in  use,  but  they 
were  the  property  of  appellant,  and  the  duty  to  maintain  them  in 
a  safe  condition  was  not  different  from  the  case  of  wires  in  actual 
use.  If  appellant  permitted  its  wire  to  become  broken  and  lie 
across  the  highly  charged  electric  light  wire,  it  was  guilty  of  a 
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want  of  ordinary  care.  It  would  have  reasonable  ground  to  ap- 
prehend that  electricity  might  be  conducted  over  its  wire.  It  is 
true  the  storm  concurred  to  produce  the  injury,  hut  appellant's 
prior  negligence  contributed  to  the  injury,  and  this  negligence 
cannot  be  said  to  he  a  remote  cause,  for  the  reason  that  whatever 
it  did  contribute  it  contributed  at  the  time  and  place  of  the  injury. 
The  intervening  storm  and  the  defective  condition  of  the  wires 
were  concurrent  causes  of  the  injury,  and  were  both  present  and 
active  in  the  result.  See  Board  v.  Mutchhr,  137  Ind.  140,  36 
N.  E.  534  J  City  of  Mi.  Vernon  v.  Hoekn.  22  Ind  App.  282,  53 
N.  E.  &U;  Jackson  v.  Wisconsin  Tel.  Co.,  5  Am.  Electl.  Cas.  335, 
88  Wis.  243,  60  N.  W.  430,  26  L.  R.  A.  101 ;  Knmtff  v.  City  of 
Logansport,  26  Ind.  App.  202,  59  N.  E.  347,  84  Am.  St.  Hep. 
292;  Louisville,  etc..  R.  Co.  v.  Nolan,  135  Ind.  60,  34  N.  E.  710; 
Boyd  V.  Portland,  etc..  Co.  (Or.),  7  Am.  Electl.  Cas.  605,  66  Pat 
576,  57  L.  R.  A.  619;  Griffith  v.  New  England,  etc.,  Co..  7  Am 
Electl.  Cas.  707,  72  Vt.  441,  48  Atl.  643,  52  L.  R.  A.  619;  Joyce 
on  Electric  Law,  §  453 ;  Southwestern  Tel.,  etc..  Co.  v.  Robinaoa, 
50  Fed.  810, 1  C.  C.  A.  684, 16  L.  R.  A.  545 ;  Mitchell  v.  ChoTUa- 
ton.  etc.,  Co.,  6  Am.  Electl.  Cas.  245,  45  S.  C.  146,  22  S.  E.  767, 
31  L.  R.  A.  577 ;  Oiraudi  v.  Electric,  etc.,  Co.,  5  Am.  Electl.  Cas. 
318,  107  Cal.  120,  40  Pac.  108,  28  L.  R  A.  696,  48  Am.  St 
Rep.  114. 

It  is  true  the  mere  breaking  of  the  wire  did  not  establish  nc^i- 
gence,  but  the  negligence  here  charged  is  permitting  the  wire  to 
remain  in  a  dangerous  condition  after  it  was  broken.  Nor  can 
there  be  a  liability  for  an  accident  that  could  not  be  ressonaUy 
anticipated.     But  "  it  is,  indeed,  not  necessary,"  said  the  eoiut 
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WIS  a  fact  to  be  considered  by  the  jury  in  determining  the  ques- 
tion of  his  negligence  in  coming  in  contact  with  the  wire.     We 
find  nothing  in  the  record  authorizing  us  to  interfere  with  the 
jnrfs  finding. 
Judgment  affirmed. 


Norfolk  Railway  and  Light  Co.  v.  Spratlby. 

Ftfytiiio  Supreme  Court  of  Appeals  —  Jan,  12,  1905. 

3  St  Ry.  Bep.  850,  103  Va.  379,  49  S.  £.  502. 

]»  Bbb  Ipsa  Loquitub  —  Fallen  Wnts.  —  Where  a  boy  was  injured  while 
attempting  to  grasp  a  live  wire  which  had  faUen  in  the  street,  the  doc- 
trine of  re»  ipsa  loquitur  applied,  and  the  question  was  still  for  the  jury 
ttovgh  an  employee  of  defendant  testified  to  the  inspection  of  the  wire 
■hoiHy  before  it  fell  and  its  safety  at  that  time. 

%,  WuLDiXQ  NoNncsuLATiON  IN  AcTiGN  FOB  FALLEN  WiBE.  —  In  such  an  ac- 
tkm  it  was  unnecessary  to  plead  improper  insulation,  where  the  gist  of 
ike  action  was  the  negligence  resulting  in  the  wire  falling  into  the  street. 

IL  FimiATK  Cause  —  Noninsulation  of  Fallen  Wibe.  —  The  proximate 
canse  of  such  an  action  is  the  negligence  resulting  in  the  falling  of  the 
wire  and  not  the  defective  insulation. 

4  PiiffACEfi  —  Evidence  —  Fxttcbe  Effects.  —  It  is  proper  to  admit  testi- 
mony concerning  the  probable  future  effects  of  such  an  injury  and  to 
allow  the  jury  to  take  these  into  consideration  in  estimating  damages. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  action  for 
damages.     Affirmed. 

Opinion  by  Hahbison,  J.: 

On  tbe  14th  day  of  Jime,  1903  —  a  clear,  bright  day  —  Her- 
bert Wesley  Spratley,  an  infant  seven  years  of  age,  in  company 


iptioA  of  H eslicemee  frovk  Idve  Wires  In  Streets*  ^  See  notes 
ts  Chaperone  v.  Portland  (general  Electric  Co,,  8  Am.  Electl.  Cas.  468,  476; 
ts  Smilway  Co.  v.  Cooper,  7  Am.  Electl.  Cas.  444,  446 ;  and  to  Carr  v.  Electric 
CsL,  7  Am.  Electl.  Cas.  746,  757. 

Ofh«r  eaaes  In  this  ▼olnme  holding  that  the  presence  of  live  wires  in 
fte  street  raises  a  presumption  of  negligence :  Augusta  Ry.  d  Electric  Co,  v. 
WedtMff^  post  (horse  shocked  from  wire  in  street) ;  O'Leary  v,  Olens  Falls  Gas 
md  Eiedrie  Light  Co,,  post  (permitting  wire  to  remain  in  street  several 
4i7B) ;  Wolpers  v.  If,  7.  d  Queens  Electric  L.  d  P.  Co,,  ante;  Cleary  v,  8t. 
I— is  Tran9it  Co,,  ante  (trolley  wire  down). 

8ee  generaHy,  as  to  injuries  to  travelers  from  contact  with  live  wires  in 
note  to  Spires  v.  Middlesex,  etc,  E.  d  P,  Co.,  ante. 
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with  his  little  sister  and  their  little  companion,  Mabel  Blair,  were 
en  route  to  the  cemetery  in  Berkley,  a  suburb  of  the  city  of  Nor- 
folk. While,  passing  along  Liberty  street,  Herbert  was  injured  by 
coming  in  contact  with  a  charged  electric  wire  owned  by  the  plain- 
tiff in  error,  which  had  fallen  across  the  sidewalk  about  two  hours 
before  the  accident.  He  was  playing  with  his  sister,  and  think- 
ing the  wire  was  a  switch,  picked  it  up  to  hit  her,  with  the  result 
that  he  was  severely  shocked  and  burned  about  his  head,  hand, 
and  leg,  and  was  rendered  unconscious.  These  injuries  confined 
him  to  the  bed  for  four  weeks,  and  to  the  house  for  six  weeks  or 
more. 

This  suit  was  brought  by  the  injured  child,  in  the  name  of 
J.  W.  Spratley,  as  next  friend,  against  the  defendant  company,  to 
recover  damages  for  the  injuries  mentioned;  and,  upon  a  de- 
murrer to  the  evidence,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $2,000,  the  amount  ascertained  by  the 
verdict  of  the  jury.  A  writ  of  error  was  awarded,  which  brings 
the  case  to  this  court  for  review  or  errors  alleged  to  have  been 
committed  at  the  trial. 

It  is  contended  that  the  demurrer  to  the  evidence  should  have 
been  sustained,  because  the  defendant  company  was  not  shown 
to  have  been  guilty  of  negligence. 

This  is  a  clear  case  for  the  application  of  the  common-sense 
rule  of  evidence  expressed  in  such  condition  until  the  accident, 
without  his  fault.  Haynes  v.  Raleigh  Gas  Co.,  5  Am.  Electl. 
Cas.  2G4;  Western  Union  Tel.  Co.  v.  State,  for,  etc.,  6  Am. 
Electl.  Cas.  210,  82  Md.  293,  33  Atl.  763,  31  L.  R.  A.  572, 
61  Am.  St.  Rep.  4G4;  Willey  v.  Boston  Elec.  Co.,  6  Am.  Electl. 
Cas.  364,  168  Mass.  40,  46  N.  E.  395,  37  L.  R.  A.  723;  Trenton 
Pass.  R.  Co.  V.  Cooper  (X.  J.  Err.  &  App.),  7  Am.  Electl.  Cas. 
444,  37  Atl.  730,  38  L.  R.  A.  637,  64  Am.  St.  Rep.  592 ;  Rich- 
mond Ry.,  etc.,  Co.  v.  Tludgins,  100  Va.  409,  41  S.  E.  736. 

The  question  and  answer  objected  to  were  not  essential  to  the 
plaintiff's  case.     Tlis  case  was  completely  made  out  without  it. 

In  Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co.,  94  Va.  361,  26 
S.  E.  850,  it  is  hold  that  although  a  question  asked  the  witness 
and  his  answer  thereto  are  illegal  and  improper,  yet,  if  the  pro- 
pounder's  case  has  been  completely  made  out  without  such  ques- 
tion and  answer,  and  the  admission  of  the  answer  did  not  and 
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could  not  a£Fect  the  result,  it  is  harmless  error,  and  the  appellate 
court  will  not  for  this  cause  reverse  the  judgment  of  the  lower 
court 

Further,  the  question  and  answer  under  consideration  were 
without  prejudice  to  the  defendant  company,  because  its  own  evi- 
dence tended  just  as  strongly  to  show  that  the  wire  was  not  prop- 
erly insulated. 

In  Taylor  v.  Mallory,  96  Va.  18,  30  S.  E.  472,  it  is  held  that, 
although  an  exception  to  the  testimony  of  a  witness  may  be  well 
taken,  if  the  same  fact  is  subsequently  proved  by  other  witnesses 
without  objection  the  error  will  be  deemed  to  be  harmless.     See 
also  Virginia  &  S.  W.  Ry.  Co.  v.  Bailey,  103  Vt.  — ,  49  S.  E.  33. 
The  defendant  further  contends  that  its  demurrer  to  the  evi- 
dence should  have  been  sustained  because  the  proximate  cause  of 
the  injury  was  the  lack  of  insulation,  and  the  declaration  did  not 
contain  specific  allegation  that  the  wire  was  not  insulated.     In 
support  of  this  contention  the  defendant  company  relies  upon  its 
witness  T.  F.  Newberry,  who  testified  that  two  colored  women 
passing  along  the  sidewalk  were  struck  in  the  face  by  the  wire, 
and  flirted  it  out  of  the  way  without  being  injured.     This  wit- 
ness also  testified  that  he  saw  the  little  boy,  while  standing  on  the 
lot  by  the  sidewalk,  take  hold  of  the  wire,  and  that  he  grasped  it 
at  a  point  where  it  was  not  insulated.     The  witness  further  says 
that  he  thinks  that  he  (the  witness)  took  hold  of  the  wire  at  a 
point  where  it  was  insulated  without  being  hurt.     The  clear  in- 
ference from  this  evidence  introduced  by  the  defendant  is  that 
the  wire  was  not  maintained  as  to  its  insulation ;  that  the  insula- 
tion was  off  at  some  points,  and  on  at  others;  and  consequently 
that  the  two  colored  women  were  not  injured  because  they  were 
Utruck  by  the  wire  at  a  point  where  it  was  insulated,  while  the 
child,  as  shown  by  the  witness,  grasped  the  wire  at  a  point  where 
it  was  not  insulated.     We  see  nothing  in  this  evidence  to  establish 
the  contention  that  the  lack  of  insulation  was  the  proximate  cause 
of  the  accident.     The  want  of  insulation  would  have  been  harm- 
less had  not  the  wire  fallen.     It  was  the  negligence  of  the  de- 
fendant company  in  allowing  the  wire  to  fall  and  remain  across 
the  sidewalk,  and  not  the  lack  of  insulation,  that  was  the  proxi- 
mate cause  of  the  accident.     Had  not  the  wire  fallen,  it  could  have 
remained  on  the  pole  in  the  air,  uninsulated,  indefinitely,  with- 
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out  injury  to  any  one.  So  that  it  was  the  falling  of  the  wire  that 
brought  about  the  injury  sustained  by  the  plaintiff. 

It  is  further  contended  by  the  plaintiff  in  error  that  the  court 
below  erred  in  allowing  Dr.  Lankford  to  testify  as  to  the  prob- 
able futuro  effects  of  the  injuries  sustained  by  the  plaintiff,  and 
in  not  striking  out  evidence  as  to  such  future  effects. 

In  Watson  on  Personal  Injuries,  §  604,  p.  720,  it  is  said: 

"An  exception  to  the  rule  exctudiog  opioion  evidence  exieta  where  it  i» 
deiired  to  show  by  properly  qualified  experts  the  nature  or  extent  of  the  plain- 
tiff's  injuries,  and  their  probable  permanencj  or  the  reverse.  '  There  is,' 
indeed,  it  has  been  said,  '  no  evidence  other  than  that  of  experts  bj  which 
courts  and  Juries  can  determine  whether  a  disease  or  an  injury  has  or  can  be 
permanently  cured,  or  what  its  effect  will  be  upon  the  health  and  capability 
of  the  injured  person  iu  the  future.'  It  is  competent,  therefore,  for  the  physi- 
eian  who  attended  tlie  plaintiff  during  the  period  of  treatment  for  the  iDJuries 
received  to  give  his  opinion  as  to  the  effect  of  the  injuries  received  by  the 
plaintiff  upon  his  future  condition,  or  to  state  from  his  experience  and  medical 
Icnowledge  the  probability  of  the  recurrence  of  inflammation  in  an  injured 
muscle.  And  a  physician  may  also  testify,  in  a  general  way,  that  there  is  a 
probability  that  certain  conditions  caused  by  the  injuries,  and  shown  to  exist 
at  the  time  of  the  trial,  will  produce  still  more  serious  results  in  the  future, 
or  may  be  requested  to  express  his  opinion  as  to  the  probable  effect  of  the 
injuries  an  the  plaintifTs  general  health,  or  may  be  asked  whether,  in  his 
opinion,  on  the  facts  shown,  if  certain  conditions  exist  two  years  after  tb* 
•oeident,  they  wit]  probably  be  permanent." 

In  Toledo  By.  Co.  v.  Baddeley,  54  HI.  19,  5  Am.  Rep.  "71,  it 
was  held  to  be  proper  for  qualified  experts  to  testify  as  to  the 
probable  effect  of  the  injuries  received  by  the  plaintiff  upon  his 

future  condition. 
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])een  entailed  upon  him  by  the  injuries  and  consequent  disability 
were  also  to  be  considered. 

In  the  light  of  these  authorities,  we  are  of  opinion  that  there 
was  no  error  in  pennitting  the  witness  Dr.  Lankf ord  to  testify  as 
to  the  probable  future  effects  likely  to  result  from  the  injuries 
sustained  by  the  plaintiff. 

It  is  further  asserted  that  the  court  erred  in  its  instruction  to 
the  jury  touching  the  measure  of  damages.  The  objection  urged 
to  this  instruction  is  that  it  told  the  jury  they  should  take  into 
consideration,  in  addition  to  the  expenses  and  pain  and  loss 
aheady  incurred  and  suffered,  such  as  would  naturally,  reason- 
ably, and  probably  result  to  the  plaintiff  as  a  consequence  of  his 
injuries. 

The  objection  made  to  this  instruction  has  been  practically  dis- 
posed of  by  what  has  been  said  in  dealing  with  the  last-mentioned 
assignment  of  error,  in  regard  to  the  introduction  of  expert  evi- 
dence as  to  the  probable  future  effects  of  the  injuries  sustained 
by  the  plaintiff. 

In  Watson  on  Personal  Injuries,  §  384,  p.  478,  the  learned 
author,  in  discussing  the  propriety  of  an  instruction  embodying 
the  element  of  damage  here  objected  to,  says : 

*'  But  it  is  not  perceived  why  the  probability  or  likelihood  or  reasonable 
expectation  of  the  future  suffering  does  not  satisfy  the  rule  of  reasonable 
certainty,  and  such  is  believed  to  be  the  weight  in  the  best  considered  cases. 
An  instruction  so  worded,  indeed,  would  seem  to  be  preferable  to  one  simply 
stating  the  requirement  to  be  reasonable  certainty,  because  in  the  former  case 
the  jury  would  be  advised  in  some  measure  as  to  what  constitutes  reasonable 
certainty.  It  has  been  held,  accordingly,  that  a. jury  may  be  properly  in- 
structed to  give  damages  for  such  future  suffering  as  the  plaintiff  will  prob- 
ably endure,  or,  '  in  any  reasonable  probability  will  hereafter  sustain.'  And 
in  an  action  for  personal  injuries,  where  proof  of  future  effects  with  certainty 
was  impossible,  and  reasonable  probabilities  were  necessarily  the  basis  of  the 
medical  opinions,  it  was  held  proper  to  charge  that  damages  could  be  awarded 
for  '  such  consequences  as  are  reasonably  likely  to  ensue,'  and  all  pain  and 
suffering  which  the  plaintiff,  '  in  reasonable  probability,  will  hereafter  sus- 
tain.' In  the  Supreme  Court  of  Arkansas  the  following  instruction  was  ap- 
proved in  an  action  for  assault  and  battery :  '  If  the  jury  find  for  the  plain- 
tiff, it  will  be  their  duty  to  consider  whether  or  not  the  plaintiff  is  likely 
to  suffer  in  the  future  from  the  effects  of  the  wound  received  at  the  hands 
of  defendant;  •  •  •  and,  if  they  find  in  the  affirmative,  it  will  be  their 
duty  to  assess  a  sum  equivalent  to  the  injuries  and  sufferings,  as  they  find 
from  the  evidence,  he  is  likely  to  suffer  in  the  future.' " 

We  are  of  opinion  that  in  the  case  at  bar  the  court  committed 
no  error  in  telling  the  jury  that  they  could  take  into  consideration, 


834  Amebican  Electbicai^  Cases.  [vol.  9 

in  assessing  damages,  '^  such  as  will  naturally,  reasonably,   and 
probably  result  to  the  plaintiff  as  a  consequence  of  his  injuries." 

Mrs.  Rosa  Spratley,  the  mother  of  the  plaintiff,  introduced  on 
his  behalf,  was  asked,  "  Has  any  money  been  expended  for  medi- 
cine ? "  and  answered,  "  I  spent,  I  think,  in  the  neighborhood  of 
seven  dollars.  I  don't  know  whether  it  was  that  much,  or  any 
more.  I  did  not  keep  a  strict  account."  It  is  contended  in  the 
oral  argument  before  this  court  that  the  admission  of  this  ques- 
tion and  answer  was  error,  for  which  the  judgment  should  be  re- 
versed, because  the  plaintiff  could  not  recover  except  for  such 
expenses  as  he  had  himself  incurred,  whereas  the  answer  showed 
that  the  mother  had  expended  the  sum  mentioned. 

If  consideration  of  this  question  were  not  precluded  by  the 
maxim,  "  De  minimis  non  curat  lex/'  the  contention  would  not  be 
tenable,  in  view  of  the  instruction  given,  which  expressly  limits 
the  consideration  of  the  jury  to  such  necessary  expenses  as  the 
plaintiff  himself  incurred  for  medicine.  But  apart  from  these 
considerations,  this  question  cannot  be  raised  for  the  first  time  in 
oral  argument  before  this  court.  No  exception  was  taken  to  the 
evidence  at  the  time  the  question  was  asked.  No  bill  of  exception 
was  subsequently  asked  for  on  the  subject,  and  there  is  no  mention 
of  such  an  assignment  of  error  in  the  petition  to  this  court  for 
a  writ  of  error.  It  is  well  settled  that  under  such  circumstances 
it  is  too  late  to  now  make  the  introduction  of  this  evidence  a 
ground  for  setting  aside  the  verdict  of  the  jury. 

It  is  further  assigned  as  error  that  the  damages  allowed  by  the 
verdict  of  the  jury  are  excessive. 

There  is  not  a  suggestion  in  the  record  that  the  jury  were  actu- 
ated by  prejudice  or  partiality,  and,  therefore,  upon  well-settled 
principles,  their  verdict  cannot  be  disturbed.  Norfolk  £  W,  R. 
Co.  V.  Shott,  92  Va.  34,  22  S.  E.  811 ;  Richmond  Ry.  &  Elec.  Co. 
V.  Garthright,  92  Va.  627,  24  S.  E.  2G7,  32  L.  R.  A.  220,  53  Am. 
St.  Rep.  839.  In  the  last-named  case  it  is  said,  "  No  method 
has  yet  been  devised,  nor  scales  adjusted,  by  which  to  measure  or 
weigh  and  value  in  money  the  degrees  of  pain  and  anguish  of  a 
suffering  human  being,  nor  ever  likely  to  be ;  "  that,  unless  the  find- 
ing of  the  jury  is  so  great  as  to  furnish  ground  for  believing  that 
they  were  actuated  by  partiality  or  prejudice,  the  court  should 
not,  under  the  well-settled  rule  in  this  State,  disturb  the  verdict. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment  com- 
)lained  of  must  be  affirmed. 
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WiKxuMAN  V.  Kansas  Citt  Electric  Co. 

Mittouri  —  Kansas  City  Court  of  Appeals  —  Feb.  6,  1905. 

110  Mo.  App.  184,  85  S.  W.  99. 

1.  iMSULAxum  —  Bbqbek  or  Cabe.  —  The  utmost  degree  of  care  should  be 

used  by  electric  companies  both  in  insuUiting  wires  and  in  keeping  them 
insolatcd. 

2.  IHJUKT  laoM  DEPscnTK  Insxtiation  —  Pbesumftion  of  Neoijgencb.  — 

The  fact  that  a  person  was  injured  by  contact  with  a  wire  is  conclusive 
eridenee  that  it  was  not  perfectly  insulated,  and  that  the  owner  is  guilty 
of  negligence. 

3.  Samk  —  CoimiBUTOBT  Negligence.  —  A  person  injured  by  coming  in  con- 

tact with  a  defectively  insulated  wire  cannot  recover  if  he  has  been  guilty 
of  negligence  contributing  to  the  injury. 

4.  Petition  —  AcnoN  for  Injuries.  —  In  an  action  for  injury  received  from 

defectively  insulated  wires,  the  petition,  if  sustained  by  evidence,  is  suffi- 
cient at  common  law,  although  a  city  ordinance  has  been  pleaded. 

Appeal   by  defendant  from  judgment  in  favor  of  plaintiff. 

Boyle,  Guthrie  &  Davison,  for  appellant. 

/.  N,  Watson  and  D.  W.  Brown,  for  respondent. 

Opinion  by  Ellison,  J. : 

Plaintiff  instituted  his  action  against  defendant  for  damages 
resulting  to  him  by  reason  of  coming  in  contact  with  one  of  de- 
fendant's electric  wires.  The  judgment  was  for  plaintiff  in  the 
trial  court.  It  appears  that  plaintiff  was  on  what  is  known  as  a 
swinging  scaffold  hung  down  beside  the  brick  wall  of  a  building, 
md  was  engaged,  with  a  trowel  and  mortar,  in  repointing  the 
walL  The  defendant's  wires  were  stretched  on  poles  along  near 
the  wall,  and  were  about  twenty  feet  from  the  ground.  Plaintiff 
came  in  contact  with  one  of  the  wires,  and  received  such  a  shock 
as  to  render  him  unconscious.  He  was  also  burned  about  the 
band,  arm,  shoulder,  and  hip. 

1.  It  is  urged  that  the  following  instruction  was  erroneous  in 
not  restricting  defendant's  duty  to  use  every  "  reasonable  "  pre- 
caution which  was  accessible,  the  point  being  that  by  omitting  the 
word  "  reasonable  "  the  court  held  defendant  too  strictly,  viz. : 


»m.^AB  to  duty  of  electric  company  to  insulate  wires,  and  the 
degree  of  care  to  be  used,  see  note  to  Alexander  v,  Naniicoke  Light  Co.,  ante. 
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"  The  court  inatructs  the  juiy  that  if  ^n  find  that  at  the  time  and  pUoe 
in  question  the  plaintiff  waa  in  a  place  where  hia  buHiness  required  him  to  he, 
and  where  he  had  a  right  to  be,  and  if  the  defendant  Icnew,  or  bf  the  eierclM 
of  ordinary  care  would  have  known,  that  persona  were  liable  to  come  in  con- 
tact with  ita  wire  or  wires  in  the  performance  of  their  duties,  if  foa  And 
persons  were  liable  to  come  in  contact  with  said  wire  or  wires  in  the  per- 
formance of  their  duties,  then  it  was  its  duty  to  use  ever;  precaution  which 
was  accessible  to  insulate  its  wire  or  wires  at  that  point,  and  at  all  points 
where  the  plaintiff  would  have  the  right  to  go  to  attend  to  his  business,  and 
to  use  the  utmost  care  to  keep  them  so,  and  for  personal  injuries,  if  aaj,  re- 
sulting from  its  failure  in  that  regard,  it  is  liable  in  damages." 

There  are  various  degrees  of  care  required  in  dififerent  juris- 
dictione  with  reference  to  the  various  daugerous  appliances  and 
methods  now  in  use.  In  some  courts  it  is  held,  even  as  to  such 
exceedingly  dangeroue  appliances  as  electricity,  that  "  ordinary 
care  "  or  "  reasonable  care  "  is  Tvhat  is  required,  while  in  others 
an  extraordinary  degree  of  care  is  required  —  that  is  to  say, 
something  more  than  mere  reasouable  care.  The  case  of  GeU- 
mann  v.  Missouri  Electric  Co.,  8  Am.  Electl.  Cas.  569,  173  Ma 
654,  678,  73  S.  W.  654,  undoubtedly  puts  this  State  with  the 
latter  class,  for  it  is  there  expressly  said  that  the  law  requires 
more  than  keeping  the  wires  reasonably  safe.  But  in  considera- 
tion of  the  extended  discussion  of  the  Geismarm  Case,  and  the 
conflicting  views  which  counsel  have  taken  of  it,  and  the  binding 
obligation  on  this  court  o£  what  is  there  said,  we  will  state  our 
understanding  of  the  rule  there  laid  down.  The  particular  part 
of  the  opinion  discussed  is  the  following  paragraph :  "  It  follows 
from  these  authorities  [wliich  the  court  had  just  reviewed]  that 
it  was  defendant's  duty,  in  the  first  place,  to  use  every  protecti<Hi 
which  was  reasonably  accessible  to  insulate  its  wires  at  the  point 
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ordinarily  dangerous,  much  less  effort  would  be  considered  a  rea- 
sonable effort  than  if  the  appliance  was  one  of  the  most  dangerous, 
dea'ptive,  and  destructive  known.  So,  when  the  court  said  that 
every  protection  "  reasonably  accessible "  must  be  used  in  the 
first  place  in  protecting  the  wires,  and  the  "  utmost  care  should 
be  used  to  keep  them  so,"  the  two  expressions  should  be  taken  to 
mean  the  same  thing  —  a  statement  of  the  same  matter  in  differ- 
ent words.  For,  considering  the  noiseless,  hidden,  and  destructive 
power  of  electricity,  a  reasonable  effort  to  control  it  is  nothing 
short  of  the  utmost  effort  —  nothing  less  than  the  utmost  would 
be  a  reasonable  effort.  That  the  court  did  not  intend  the  word 
*•  reasonably ''  to  mean  anything  different  from  the  words  "  utmost 
care  "  is  further  evidenced  by  the  fact  that  it  had  just  quoted  ap- 
provingly from  McLcmghlin  v.  Louisville  Electric  Light  Co.,  6 
Am.  ElectL  Cas.  255,  100  Ky.  173,  37  S.  W.  851,  34  L.  R.  A. 
812,  where  it  was  laid  down  in  express  terms  that  those  main- 
taining electric  wires  should  have  them  so  insulated  that  they 
would  be,  not  reasonably,  but  absolutely,  free  from  danger,  and 
to  that  end  should  have  had  perfect  insulation ;  and  the  fact  that 
such  character  of  insulation  was  very  expensive  or  inconvenient 
was  no  excuse.  We  therefore  hold  it  to  be  the  duty  of  those  who 
maintain  such  appliances  to  use  the  utmost  care  to  thoroughly  in- 
flate the  wires  and  to  keep  them  so  insulated. 

2.  Furthermore,  the  rule  laid  down  in  the  McLaughlin  Case  by 
necessary  implication  conclusively  assumes  that,  if  an  injury  re- 
sults from  contact  with  the  wire,  the  person  in  care  of  the  wire 
has  not  had  it,  or  has  not  kept  it,  perfectly  insulated,  and  there- 
fore that  he  has  been  negligent.  In  that  case  an  instruction  was 
asked  by  the  plaintiff,  reading  that :  "  The  injury  to  the  plaintiff 
is  conclusive  proof  of  the  defective  insulation,  and  of  the  negli- 
gence of  the  defendant."  And  the  court  said,  in  effect,  that,  in 
view  of  what  it  had  written,  the  instruction  became  unimportant. 
But  in  Clements  v.  Light  Co.,  4  Am.  Electl.  Cas.  381,  44  La. 
Ann.  692,  11  South.  51,  16  L.  R.  A.  43,  32  Am.  St.  Rep.  348, 
the  statement  made  in  that  instruction  is  expressly  stated  to  be 
the  law.  The  rule  laid  down  in  those  cases  is  adopted  by  the 
Supreme  Court  in  the  Oeismann  Case.  We  therefore  hold  that 
the  fact  that  plaintiff  was  hurt  by  his  contact  with  the  wire  is 
conclusive  evidence  that  it  was  not  perfectly  insulated,  and  that 
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therefore  the  utmost  care  had  not  been  exercised,  and  that  de- 
fendant was  guilty  of  negligence.  The  authorities  referred  to 
assume  that  perfect  insulation  may  be  had,  and  that  the  utmost 
care  will  provide  it  and  thereby  make  the  wires  safe.  Perham.  v. 
Portland  Electric  Co.,  7  Am.  Electl.  Cas.  487,  33  Ore.  451,  477, 
63  Pac.  14,  24,  40  L.  R.  A.  799,  72  Am.  St  Kep.  730. 

3.  It  was  not  said  in  the  Oetgmann  Case,  and  we  of  course  do 
not  say,  that  if  the  insulation  of  the  wires  was  perfect  and  was 
kept  so,  on  a  sudden  breaking  or  disrupting  of  the  insulation  by 
an  unforeseen  accident,  such,  for  instance,  as  some  heavy  weight 
falling  upon  .the  wire,  and  an  injury  following  before  the  owner 
could  learn  of  it  or  repair  tlie  wire,  liability  would  follow.  But 
the  cases  referred  to  and  the  case  at  bar  were  not  of  that  kind. 

4.  Notwithstanding  the  strict  rule  thus  applied,  there  would  be 
no  liability  where  the  complaining  party  has  himself  been  guilty 
of  negligence  contributing  to  tlie  injury.  In  the  present  ease,  the 
plaintiff  was  where  he  had  a  right  to  be,  and  the  question  of  his 
negligence  was  fully  submitted  to  the  jury  under  proper  instruc- 
tions, and  the  evidence  justified  a  finding  in  plaintiff's  favor  on 
that  head. 

6.  It  is  suggested  that  the  cause  of  action  was  grounded  on  a 
city  ordinance;  that  the  petition  declared  on  the  ordinance  r^fu- 
lating  electric  wires,  and  that  no  ordinance  was  introduced  in 
evidence.  But  notwithstanding  the  ordinance  (with  its  terms 
and  requirements)  was  pleaded,  yet,  rejecting  such  portions  of 
the  petition,  there  was  a  good  action  at  common  law  remaining. 
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it  appears  that  reasonable  men  would  find,  without  any  reasonable  pro!)- 
ability  of  differing  in  their  views,  either  that  the  plaintiff  knew  and 
appreciated  the  danger,  or  that  ordinarily  prudent  men,  under  the  same 
circumstances,  would  readily  acquire  such  knowledge  and  appreciation. 

2.  Samx  —  Duty  of  Owner  to  Wabn  Contbactob's  Servant.  —  An  employee 
of  an  independent  contractor  is  an  invitee  of  the  owner  of  the  premises, 
and  the  latter  is  bound  to  warn  him  of  electric  wires  near  a  staging  upon 
which  the  employee  is  working. 

3w  Question  for  Jury.  —  In  an  action  for  injury  caused  by  falling  from  a 
staging  against  a  live  wire,  it  is  a  question  for  the  jury  whether  the 
plaintiff  came  in  contact  with  the  wire  while  he  had  entire  control  of 
his  person,  or  whether  he  lost  his  balance  and  fell  against  them. 

4.  Oontbibutoby  Negligence.  —  In  an  action  for  injuries  from  a  live  wire 
direct  affirmative  evidence  that  the  plaintiff  was  exercising  due  care  is 
not  necessary.  It  may  be  inferred  from  all  the  circumstances  attending 
the  accident^  and  from  the  lack  of  evidence  indicating  carelessness  on  his 
part. 

ft.  IN8TKUCTI0NS  TO  JuBT.  —  In  an  action  by  an  employee  of  a  contractor  for  I 
injury  received  by  falling  against  a  live  wire  while  working  on  a  staging 
in  the  erection  of  a  power  house,  it  is  error  to  instruct  the  jury  that  if 
the  plaintiff  came  in  contact  with  the  wires  as  the  result  of  a  fall  not  due 
to  the  defendant's  fault,  the  fall  would  be  an  independent,  intervening 
cause  of  the  accident,  which  would  relieve  the  defendant  of  liability  for 
the  plaintiff's  injuries,  for  it  omits  the  necessary  qualification  that  this 
legal  result  would  not  follow  if  the  defendant  knew  or  ought  to  have 
known  that  workmen  on  the  staging,  while  in  the  exercise  of  due  care, 
were  liable  to  fall  upon  the  wires.  | 

6.  Sams.  —  If  the  charge  that  the  defendant  was  obliged  to  use  all  the  means 
and  appliances  known  to  the  business  of  transmitting  electricity,  so  as  to 
insure  as  far  as  possible  the  safety  of  people  who  are  lawfully  near  to 
and  likely  to  be  exposed  to  the  wires,  was  too  broad,  it  was  not  reversible 
error,  for  the  jury  were  instructed  by  other  parts  of  the  charge  that  the 
defendant  was  bound  to  take  at  least  reasonable  precautions. 

Cause  transferred  from  Superior  Court  on  defendant's  excep- 
tions after  verdict  for  plaintiff.  Judgment  on  verdict,  and  ex- 
ceptions overruled. 

On  January  8,  1903,  the  plaintiff  was  employed  by  one  Frost,  an  independent 
contractor,  upon  the  construction  of  a  power  house  for  the  defendant,  located 
upon  the  easterly  side  of  Cocheco  street  in  Dover.  The  brick  walls  of  the 
building  had  been  carried  up  about  twenty  feet  from  the  ground  at  the  north- 
east comer,  and  at  that  point  an  outside  staging  had  been  erected,  which  was 
about  seventeen  feet  from  the  ground.  The  staging  also  extended  around  the 
buikiing,  and  was  five  feet  wide.  Along  the  street  side  of  the  building  the 
defendant  maintained  upon  its  land  an  electric  light  line,  consisting  of  poles, 
wires,  and  cross-arms,  which  ran  obliquely  with  the  wall  of  the  building,  and 
was  nearest  the  bnilding  at  the  northeast  comer,  at  which  point  the  distance 
in  a  straight  line  from  the  wall  to  the  nearest  electric  wire  was  from  five  feet 
ikree  •^h  one-half  inches  to  five  feet  five  inches.    There  were  two  electric 
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light  wires  attached  to  a  cross-arm  upon  a  pole  which  stood  some  sixteen 
feet  from  the  comer.  These  wires  were  on  the  side  of  the  pole  farthest  from 
the  power  house,  and  were  in  a  place  about  four  feet  above  the  floor  of  the 
staging.  The  distance  between  the  wires  was  from  ten  to  twelve  inches.  Tha 
staging  post  at  the  northeast  comer  extended  above  the  floor  of  the  stagings 
and  was  within  two  inches  of  the  nearest  electric  light  wire.  The  floor  of 
the  staging  extended  out  to  the  post.  There  were  other  smaller  wires  strong 
below  the  electric  light  wires,  and  supported  by  the  same  poles.  The  morning 
of  January  8,  1903,  was  cold  and  frosty.  During  the  preceding  night  there 
had  been  a  light  fall  of  snow.  The  plaintiff  began  work  that  morning  by 
sweeping  the  snow  from  the  upper  staging,  and  may  have  performed  this 
work  at  the  northeast  comer.  The  snow  and  ice  were  not  entirely  removed, 
so  that  the  staging  was  more  or  less  slippery.  After  finishing  this  work  he 
was  directed  to  take  boards  which  were  to  be  handed  up  to  him  from  the 
ground,  and  place  them  on  the  staging  at  the  cast  end.  This  work  was  done 
at  such  places  as  he  and  his  associates  selected.  The  boards  were  passed  up 
to  him  under  the  wires  at  a  point  on  the  street  side  of  the  staging  near  the 
corner.  After  he  had  carried  away  five  or  six  boards  he  was  returning  for 
another,  and  had  reached  the  corner  of  the  building,  some  five  and  one-half 
feet  from  the  corner  of  the  staging.  This,  he  testified,  was  the  last  thing  he 
remembered  until  he  regained  consciousness  in  the  hospital.  His  injuries  were 
wholly  the  result  of  his  hands  coming  in  contact  with  the  defendant's  wiret 
at  the  northeast  corner  of  the  staging,  upon  which  there  was  an  electric  cur- 
rent of  3,120  volts.  After  contact  with  the  wires  he  fell  to  the  ground.  The 
wires  had  been  insulated,  but  at  the  time  of  the  accident,  and  for  quite  a 
period  before,  the  insulation  was  worn  off,  and  near  the  comer  of  the  staging 
the  wires  were  bare  in  places.  The  accident  happened  at  about  half -past  eight 
o'clock.  A  fellow  workman  of  the  plaintiff  testified  that  just  before  the  aeci- 
dent  he  was  upon  the  staging,  and  saw  the  plaintiff  standing  very  near 
the  edge  of  the  staging  at  the  northeast  corner,  looking  down,  as  though  wait- 
ing for  a  board  to  be  passed  up.  T)ie  witness  then  testified:  "  I  came  right 
from  that  way  right  straight  down  the  run,  and  when  I  got  to  the  foot  of  the 
run  I  saw  him  when  he  dropped  to  the  ground."  The  run  referred  to  was  an 
inclined  walk  extending  from  the  staging  and  along  the  side  of  it  to  the 
ground.  The  witness  stated  tliat  it  was  in  the  neighborhood  of  five  minntei 
after  he  saw  the  plaintiff  standing  at  the  comer  before  he  saw  him  falling 
and  that  he  fell  off  the  east  end  of  the  staging.  Miss  Arnott  testified  that 
she  saw  the  accident ;  that  "  the  first  thing  I  saw  was  some  one  fall  against 
the  wires,  throw  out  their  arms,  and  then  he  fell  to  the  ground ;  "  that  there 
was  a  blaze  from  the  wires;  that  the  man  remained  there  a  minute  or  two, 
and  then  fell  to  the  ground;  and  that  he  fell  off  the  easterly  end  near  the 
comer,  head  first.  On  cross-examination  she  testified  that  she  saw  him  fall- 
ing before  he  touched  the  wires,  and  that  he  threw  up  his  hands  and  then 
fell.  Another  witness  testified  that  he  saw  the  plaintiff  hanging  on  the  wires, 
with  his  feet  down.  There  was  no  other  direct  evidence  of  how  the  accident 
happened.  The  plaintiff  testified  that  before  the  accident  he  had  seen  the 
wires  near  the  staging  post;  that  he  knew  the  wires  were  uncovered  in  places 
near  the  comer,  and  that  a  live  wire  was  dangerous;  that  he  could  not  tell 
by  looking  at  the  wires  whether  the  current  was  on  or  not;  that  be  did  not 
know  whether  the  current  was  on  IViat  moiuin^  or  not,  but  understood  the 
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wires  were  used  for  electric  lighting  purposes,  and  did  not  know  they  were 
dangerous  at  the  time.  The  defendant  offered  no  evidence,  but  submitted  mo- 
tions for  a  nonsuit  and  for  a  verdict  in  its  favor,  which  were  denied,  subject 
to  exception.  The  defendant  also  excepted  to  the  refusal  of  the  court  to 
ekarge  the  jury  according  to  its  requests,  and  to  parts  of  the  charge  as  given. 

James  A.  Edgerly,  George  E.  Cochrane,  ^Yalter  \V.  Scott,  and 
ITtlZtam  S.  Mathews,  for  plaintiff. 

Leslie  P.  Snow,  John  Kivel,  and  Orville  D.  Baker,  for  de- 
fendant. 

Opinion  by  Walkeb,  J. : 

One  ground  of  defense  is  that  the  plaintiff  assumed  the  danger 
of  coining  in  contact  with  the  defectively  insulated  wires,  charged 
with  a  high  voltage  of  electricity,  while  he  was  engaged  in  his 
work  near  the  northeast  comer  of  the  building;  that,  if  he  did 
iffome  that  danger  as  a  matter  of  law,  it  is  unnecessary,  and 
perhaps  illogical,  to  inquire  whether  the  defendant  was  negligent 
in  maintaining  at  that  point  at  the  time  of  the  accident  the  wires 
so  charged  with  electricity,  or  whether  the  plaintiff  was  in  the 
exercise  of  due  care.  It  may  be  conceded  that  if  the  plaintiff 
knew  and  appreciated  the  danger  of  his  situation,  or,  in  the  ab- 
sence of  actual  affirmative  knowledge  upon  that  subject,  if  the 
ordinarily  prudent  man  would  have  had  such  knowledge,  he  can- 
not recover,  however  reprehensible  the  defendant's  conduct  may 
hive  been,  and  however  careful  he  may  have  been  under  the  cir- 
emnstances.  It  is  the  general  rule  that  every  one  who  volun- 
tarily takes  a  particular  position  assumes  the  risk  of  all  danger 
incident  to  remaining  there,  of  which  he  either  knows,  or  would 
know  if  he  used  ordinary  care.  Miner  v.  Railroad,  153  Mass. 
398,  26  N-  E.  994.  By  this  is  only  intended  that  he  assumed 
the  risk  of  all  dangers  of  the  situation  that  are  apparent  to  his 
observation,  for  he  does  not  assume  a  risk  when  for  any  reason  he 
conid  not  be  expected  to  apprehend  it.  Demars  v.  Company,  67 
X.  H-  404,  406,  40  Atl.  902.  The  defendant  claims  that  the 
principles  of  law  thus  expressed  in  general  language  are  ap- 
l^cable  to  the  facts  of  this  case,  and  establish  the  proposition  that 
the  plaintiff  vountarily  and  knowingly  incurred  the  risk  of  coming 
in  contact  with  the  charged  wires  while  working  near  them.  In 
this  view,  the  manner  in  which  the  accident  occurred,  or  the 
degree  of  care  exercised  by  either  the  defendant  or  by  the  plaintiff, 
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ia  immaterial.  Thomas  v.  Quartermaine,  18  Q.  B.  Div,  685 ; 
Fitzgerald  v.  Paper  Co.,  155  Mass.  155,  158,  29  N.  E.  464,  31 
Am.  St.  Rep.  537.  In  short,  the  doctrine  invoked  is  the  one 
often  expressed  or  indicated  by  the  maxim,  "  Volenti  wm  fit 
injuria."  But  when  this  defense  is  urged  as  a  groimd  for  a  non- 
suit or  for  a  verdict  for  the  defendant,  as  it  is  in  this  case,  it  must 
appear  that  reasonable  men,  acting  as  the  triers  of  the  fact, 
would  find,  without  any  reasonable  probability  of  differing  in 
their  views,  either  that  the  plaintiflE  knew  and  appreciated  the 
danger,  or  that  ordinarily  prudent  men,  under  the  same  circum- 
stances, would  readily  acquire  such  knowledge  and  appreciation. 
The  fact  of  actual  or  constructive  knowledge  on  the  part  of  the 
plaintiff  must  appear,  either  directly  or  by  necessary  inference 
from  the  evidence  and  the  uniform  experience  of  men,  before  the 
court  can  order  a  nonsuit  or  direct  a  verdict  upon  this  ground. 
And  this  result  must  follow  after  the  evidence  has  received  a  con- 
struction most  favorable  to  the  plaintiff.  Hardy  v.  Railroad,  68 
N.  H.  523,  536,  41  Atl.  179.  The  essential  question,  therefore, 
upon  this  branch  of  the  case,  is  whether  the  evidence  authorized 
the  jury  to  find  that  the  plaintiff  did  not  assume  the  risk. 

The  plaintiff,  who  was  about  twenty  years  old,  was  an  ordi- 
nary laborer  about  the  building.  He  had  had  but  little  experience 
with  the  practical  operation  of  electricity.  It  appeared  that  he 
had  for  a  short  time  run  a  saw  propelled  by  electricity  for  sawing 
wood,  and  that  he  had  then  been  told  not  to  touch  the  wires.     He 
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wires  were  used  for  any  other  purpose  than  that  of  furnishing 
light,  or  that  the  plaintiff  had  any  reason  to  suppose  that  they 
served  any  other  purpose.  Nor  can  the  court  say  that  it  is  a  gen- 
eral custom  for  electric  lighting  companies  to  keep  their  wires 
fully  charged  in  the  daytime,  so  that  no  prudent  man  could  work 
near  such  wires  in  the  daytime  without  knowing  of  and  appreci- 
ating the  fact  that  they  might  be  charged.  As  a  matter  of  fact, 
it  does  not  appear  that  the  defendant  was  in  the  habit  of  keeping 
the  current  on  during  the  daytime,  nor  does  it  appear  for  what 
purpose  it  was  on  at  the  time  of  the  accident.  The  plaintiff  had 
no  knowledge  that  the  defendant  was  operating  its  line,  or  that 
there  was  any  occasion  for  operating  it,  at  9  o'clock  in  the  morn- 
ing. He  testified  that  he  did  not  know  that  at  that  time  it  was 
dangerous.  Whether  a  prudent  man  might  be  justified  in  be- 
lieving that  the  current  was  not  on,  under  the  circumstances,  is 
a  question  which  may  be  open  to  reasonable  doubt,  and  which 
therefore  cannot  be  determined  by  the  court. 

But  it  is  urged  that  the  plaintiff  knew  that  the  current  was 
liable  to  be  on  and  that  as  he  could  not  know  as  a  fact  whether 
it  was,  or  not,  without  coming  in  contact  with  the  wires,  he  is 
chargeable  with  knowledge  that  it  was  on.  This  amounts  to  say- 
ing that  a  person  is  charged  with  knowledge  of  a  danger  which 
may  or  may  not  exist,  although  the  apparent  probabilities  are 
that  it  does  not  exist;  that  he  acts  at  his  peril  when  his  move- 
ments are  governed  by  what  is  probable  rather  than  by  what  is 
possible.  Some  reasonable  men  in  the  plaintiff's  situation  might 
say  it  was  very  probable  that  the  current  would  not  be  on  at  that 
hour,  although  there  was  a  possibility  that  it  might  be.  Other 
reasonable  men  might  entertain  the  opposite  view.  To  say,  as  a 
matter  of  law,  that  the  plaintiff,  under  such  circumstances,  could 
only  justify  his  conduct  by  adopting  the  absolutely  safe  course, 
would  be  to  hold  that  reasonable  men  would  never  act  in  such  a 
situation  upon  probable  and  reasonable  deductions.  It  is  certain, 
that,  if  the  plaintiff  had  refused  to  work  near  the  wires  because 
there  was  a  possibility  that  they  were  charged,  he  would  not  have 
been  injured.  The  perfectly  safe  course  was  for  him  to  keep  away 
from  the  wires,  but  that  does  not  prove  that  he  is  chargeable  with 
knowledge  of  the  dangerous  condition  of  the  wires,  and  appreciated 
the  actual  situation,  or  that  he  assumed  the  risk,  if  reasonable 
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men,  acting  upon  the  probabilities,  might  have  concluded  tliat  the 
current  was  off.  This  presents  a  question  of  fact  determinahle 
hy  the  jury.  The  plaintiff  did  not  assume  the  risk  as  a  matter  of 
law,  and  it  was  therefore  competent  for  the  jury  to  find  that  he 
did  not  assume  it  as  a  matter  of  fact 

This  result  leads  l<^cally  to  the  inquiry  whether  the  defendant 
was  guilty  of  a  breach  of  its  duty  to  the  plaintiff  at  the  time  of 
the  accident ;  that  is,  whether  the  evidence  warranted  the  jury  in 
finding  that  it  was.  If  the  plaintiff  assumed  the  risk  of  coming 
in  contact  with  the  charged  and  uninsulated  wires,  the  defendant 
was  not  culpably  negligent,  as  to  the  plaintiff,  in  maintaining  its 
wires  in  that  condition  of  danger;  otherwise  it  may  have  been. 
Id  considering  this  question,  it  is  important  to  have  a  clear  idea 
of  the  defendant's  act,  which  is  claimed,  and  which  the  jury  may 
have  found,  constituted  a  breach  of  its  legal  duty  to  the  plaintiff. 
The  mere  fact  that  the  wires  were  in  close  proximity  to  the  sta^ng 
upon  which  the  plaintiff  was  rightfully  standing  is  liable  to  divert 
atteutioQ  from  the  essential  act  on  the  defendant's  part  which  ia 
the  basis  of  the  plaintiff's  case.  The  wires,  when  in  a  normal 
condition,  or  when  not  used  for  the  transmission  of  electricity, 
were  harmless.  It  was  only  when  they  were  charged  with  a  cer- 
tain voltage  of  that  imponderable,  silent,  and  hidden  force  that 
the  situation  of  one  near  them  became  perilous,  and  especially 
so  when  the  insulation  was  imperfect.  The  allied  negligence  of 
the  defendant  consisted  in  maintaining  or  sending  or  having  upon 
the  wires  not  properly  insulated  at  the  time  of  the  accident  a 
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But  it  is  claimed  that  the  defendant  did  not  know^  and  is  not 
chargeable  with  knowledge,  that  the  contractor,  who  had  the  entire 
charge  of  constructing  the  building,  would  build  an  outside  staging 
five  feet  in  width,  extending  at  the  northeast  comer  to  within  two 
or  three  inches  of  its  wires;  that  such  an  appliance  in  erecting 
such  a  building  is  unnecessary,  since  the  men  could  work  as  well 
from  an  inside  staging;  that  the  premises  it  furnished  to  the  con- 
tractor, or  the  work  it  authorized  him  to  do,  did  not  necessarily 
involve  the  danger  of  personal  injury  from  an  electric  shock; 
that,  if  there  was  negligence  in  the  way  the  work  was  being  done, 
it  was  the  negligence  of  the  contractor,  for  which  it  is  not  liable. 
This  argument  seems  to  be  based  upon  the  assumption  that,  as  a 
matter  of  law,  if  it  was  possible  for  the  contractor  to  erect  the 
building  without  the  use  of  outside  stagings,  or  without  exposing 
the  laborers  to  the  liability  of  coming  in  contact  with  its  wires, 
it  is  not  liable  in  this  action.  There  is  no  evidence  of 
the  terms  of  the  contract.  The  case  was  tried  upon  the  mutual 
understanding  that  the  man  who  had  charge  of  the  work  was  an 
independent  contractor.  It  does  not  appear  that  the  defendant 
imposed  any  conditions  upon  him  with  reference  to  its  electric 
line.  But  in  general,  whether  a  dangerous  situation  will  arise  as 
a  matter  of  strict  necessity,  from  the  work  which  the  contractor 
engages  to  do,  is  not  the  test  by  which  to  determine  the  landowner's 
liability  therefor.  The  correct  principle  is  that  the  landowner  is 
responsible  to  invitees  upon  the  premises  who  suffer  injuries  from 
a  nuisance  created  on  his  land,  when  that  result  was  reasonably  to 
be  apprehended  from  the  usual  and  ordinary  method  of  doing  the 
work  contracted  for.  In  Thomas  v.  Harrington,  72  N.  H.  46,  64 
Atl-  285,  65  L.  R.  A.  742,  the  contractor  agreed,  among  other 
things,  to  put  in  a  water  pipe  to  connect  with  a  water  main  in  the 
hi^way,  and  it  was  there  said : 

"  That  the  parties  had  in  mind  the  excavation  of  a  ditch  in  the  highway 
is  not  open  to  doubt,  upon  a  reasonable  construction  of  the  contract.  It  was 
a  necessary  and  anticipated  part  of  the  work  which  the  defendants  employei 
McFadden  to  do.  *  *  *  In  such  a  case,  one  cannot  avoid  responsibility 
for  the  consequences  naturally  to  be  apprehended  in  the  course  of  the  per- 
formance of  the  work  by  employing  another  to  do  the  work  as  an  independent 
contractor." 

If,  upon  a  reasonable  construction  of  the  contract  under  which 
the  defendant  employed  the  contractor  to  build  a  brick  block  of 
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the  character  of  the  one  actually  in  part  conBtmctecE,  the  parties 
intended  and  understood  that  an  outside  staging  five  feet  in  width 
was  to  be  built,  the  defendant  has  no  ground  for  insisting  that  it 
did  not  authorize,  as  a  reasonably  necessary  part  of  the  work,  the 
erection  of  such  a  staging.  Samuel  v.  Novak  (Md.),  58  Atl.  19. 
That  an  outside  staging  of  that  width  is  a  convenient  means  em- 
ployed in  erecting  a  brick  structure  is  a  matter  of  common  knowl- 
edge, which  sufficiently  justifies  the  inference  that  the  defendant 
imderstood  that  it  would  be  employed  by  its  contractor  in  erecting 
its  new  power  house.  The  fact  of  danger  necessarily  inherent  in 
the  work  does  not  fix  the  limit  of  the  employer's  liability  for  re- 
sulting injuries;  in  other  words,  it  affords  no  excuse  for  him  to 
show  that  it  was  possible  for  the  contractor  to  do  the  work  in  a 
safer  manner,  if  the  method  adopted  was  contemplated  by  or 
known  to  him,  upon  a  reasonable  construction  of  the  contract 
Norwalk  Gaslight  Co.  v.  Norwalk.  63  Conn.  495,  626,  527,  28 
Atl.  32;  Cooley,  Torts,  547.  The  fact  that  in  this  case  it  was 
possible  to  construct  the  walls  of  the  power  house  without  the  aid 
of  an  outside  staging,  or  to  adopt  some  other  arrangement  that 
would  prevent  the  laborers  from  getting  in  close  proximity  to  the 
electric  wires,  does  not  alone  absolve  the  defendant  from  liability, 
since  it  was  competent  for  the  jury  to  find  that  the  use  of  an 
outside  staging,  five  feet  in  width,  around  the  building,  was  a 
reasonable  and  usual  means  for  the  construction  of  brick  build- 
ings, and  that  the  defendant  presumably  understood  such  a  staging 
woiili!  be  used  bv  itij  coPtracTnr,  in  the  nhrienrc  of  any  gpocial  con- 
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staging.  Upon  any  view  of  the  evidence,  it  was  competent  for 
the  jury  to  find  that  it  had  such  knowledge,  and  hence  that  it 
authorized  the  construction  of  the  staging  upon  its  premises,  which, 
in  connection  with  the  wires,  when  charged,  constituted  a  con- 
ttaled  danger  to  men  working  in  that  place.  Brannock  v.  El- 
more, 114  Mo.  55,  63,  21  S.  W.  451. 

The  defendant's  argument  upon  this  point  also  proceeds  upon 
the  assumption  that  the  contractor  had  full  knowledge  of  the 
danger  to  be  apprehended  from  constructing  and  using  an  outside 
staging  at  the  northeast  comer ;  and  the  conclusion  of  law  is  predi" 
cated  upon  it  that  the  plaintifPs  injury,  if  the  legal  result  of  any 
one's  negligence,  was  alone  due  to  the  negligence  of  the  contractor. 
If  it  is  conceded  that  this  assumption  of  fact  is  correct^  it  does  not 
follow  that  the  defendant  owed  no  duty  to  the  plaintiflF  with 
reference  to  the  condition  of  the  premises  which  it  suffered  to 
exist.  The  plaintiff  was  not  a  trespasser  or  a  mere  licensee  in 
his  relation  to  the  defendant.  He  was  not  there  upon  his  own 
business  alone  or  for  personal  pleasure.  He  was  there  at  the  re- 
quest of  the  defendant,  and  for  the  benefit  and  advantage  of  the 
defendant.  Plummer  v.  Dill,  156  Mass.  426,  31  N.  E.  128,  32 
Am.  St.  Rep.  463.  The  fact  that  he  was  a  servant  of  the  con- 
tractor in  the  performance  of  the  work  did  not  relieve  the  defend- 
ant from  the  performance  of  any  duty  it  owed  him  as  an  invitee. 
There  is  no  necesary  inconsistency  in  holding  that,  with  reference 
to  the  contractor,  he  was  in  a  legal  sense  his  servant,  and  with 
reference  to  the  defendant  he  was  its  invitee.  Presumably  he  was 
a  reasonably  intelligent  and  prudent  man  for  the  work  he  was 
employed  to  do.  There  is  no  evidence  to  the  contrary.  To  say 
the  least,  he  was  such  a  man  as  the  defendant  authorized  by  the 
contract  to  come  upon  its  premises  for  the  purpose  of  working 
upon  the  staging.  A  simple  warning  to  him  of  the  concealed 
danger  incident  to  his  work  near  the  charged  wires  would  have 
doubtless  prevented  the  accident.  Ti\Tiether,  if  he  had  been  an 
imbecile,  the  defendant  would  have  had  the  right,  as  against  the 
contractor,  to  exclude  him  from  the  premises,  is  a  qiiesrton  that 
need  not  now  be  considered.  Perhaps  in  such  a  case  it  would  be 
unreasonable  to  hold  that  he  was  the  defendant's  invitee. 

"  Roundly  stated,"  the  rule  is  "  that  the  relation  of  master  and 
sen^ant  does  not  subsist  between  the  proprietor  and  the  servant 
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of  the  contractor;  and  therefore  those  obligations  which  the  law 
imposes  upon  the  master  for  the  protection  of  one  injured  while 
in  his  service  do  not  rest  upon  the  proprietor,  but  upon  the  con- 
tractor. On  the  other  hand,  the  servant  of  the  contractor  must 
be  deemed  to  be  upon  the  premises  of  the  proprietor  by  his  in- 
vitation, express  or  implied ;  and  therefore  he  owes  him  the  same 
duty  of  guarding  him  against  the  consequences  of  hidden  dangers 
on  the  premises  that  a  proprietor  would  in  any  case  owe  to  a  guest, 
a  customer,  or  other  person  coming  by  invitation  upon  his  prem- 
ises." Thomp.  Neg.,  §  680.  The  same  author  also  says  (sectioa 
979): 

"  It  is  not  necessary  to  suggest  that,  where  a  proprietor  engages  an  inde* 
pendent  contractor  to  do  work  upon  his  premises,  the  contractor,  while  ex- 
ecuting the  work,  will  be  there  in  pursuance  of  the  invitation  of  the  pro- 
prietor, and  the  proprietor  will  *  *  *  be  under  the  duty  of  ezerciaing 
ordinary  or  reasonable  care  to  the  end  of  promoting  his  safety.  In  almoat 
every  such  case  there  is  the  further  implication  that  if  the  contractor  brings 
third  persons,  his  own  employees,  his  partners,  or  assistants,  to  assist  him  in 
executing  the  contract,  such  persons  are  presumably  upon  the  premies  by  the 
invitation  of  the  owner,  and  he  owes  to  them  the  same  measure  of  care,  to 
the  end  of  promoting  their  safety,  that  he  owes  to  the  contractor  himself; 
and  this,  although  no  contractual  relation  exists  between  the  proprietor  and 
them." 

See  also  Coughtry  v.  Woolen  Company,  56  N.  Y.  124,  15  Am. 
Hep.  387;  John  Spry  Lumber  Co.  v,  Duggan,  80  HI.  App.  394, 
398;  Johnson  v.  Spear,  76  Mich.  139,  143,  42  N.  W.  1092,  15 
Am.  St.  Rep.  298;  Brannock  v.  Elmore,  114  Mo.  55,  21  S.  W. 
451;  Ilolmes  v.  Railway,  L.  R.  4  Exch.  254;  Beach,  Cent.  Neg., 
§51. 

If  the  defendant  had  actually  employed  the  plaintiff  to  work 
upon  the  staging  it  authorized  to  be  built  around  its  building,  in 
the  absence  of  an  assumption  of  the  risk  by  the  plaintiff  it  would 
have  been  its  duty  to  exercise  reasonable  care  in  some  way  to  pro- 
tect him,  while  observing  due  care,  from  incurring  the  danger  of 
coming  in  contact  with  the  charged  wires.  But  there  is  no  sound 
reason  why  it  is  not  under  a  similar  legal  obligation  when  the 
plaintiff  is  by  implication  its  invitee  instead  of  its  servant.  Being 
its  invitee,  the  plaintiff  had  a  right  to  rely  upon  the  defendant's 
performance  of  this  duty,  and  to  assume  that  the  defendant  would 
not  expose  him,  while  attending  to  the  work  of  constructing  its 
building,  to  great  and  serious  dangers  connected  with  the  prem- 
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ises,  of  which  he  had  no  knowledge,  and  of  which  he  was  not 
chargeable  with  knowledge,  but  which  were  well  known  to  the 
defendant.  "  Every  man  who  expressly  or  by  implication  in- 
vites others  to  come  upon  his  premises  assumes  to  all  who  ac- 
cept the  invitation  the  duty  to  warn  them  of  any  danger  in 
coming,  which  he  knows  of  or  ought  to  know  of,  and  of  which 
they  are  not  aware.  This  is  a  very  just  and  very  familiar  prin- 
ciple." CooLEY,  J.,  in  Samuelson  v.  Mining  Co.,  49  Mich.  164, 
170,  13  K  W.  499,  43  Am.  Rep.  456;  True  v.  Creamery,  72 
X.  H.  154,  156,  55  Atl.  893 ;  Bright  v.  Barnett  &  Record  Com- 
l<iny,  88  Wis.  299,  306,  60  N.  W.  418,  26  L.  R.  A.  524;  Bennett 
X.  Railroad,  102  U.  S.  577,  26  L.  Ed.  235. 

The  assumed  fact  that  the  contractor  knew  of  the  peculiar  dan- 
ger connected  with  the  plaintiffs  situation  is  immaterial.  The 
duty  imposed  by  law  upon  the  defendant,  as  the  owner  and  occu- 
pier of  the  premises,  for  the  reasonable  protection  of  its  invitee, 
is  not  performed  by  an  attempted  delegation  of  it  to  a  third  party. 
It  is  a  nondelegable  duty,  arising  from  the  proprietor's  control  of 
the  premises  {Woodman  v.  Railroad,  149  Mass.  335,  340,  21 
N.  E  482,  483,  4  L.  R.  A.  213,  14  Am.  St.  Rep.  427) ;  and, 
*'  where  the  duty  sought  to  be  enforced  is  one  imposed  by  law  upon 
the  defendant,  he  cannot  escape  liability  by  showing  that  he  em- 
ployed another,  over  whom  he  had  no  control,  to  perform  it  for 
him."  Pittsfield,  etc.,  Co.  v.  Shoe  Co.,  71  N.  H.  522,  530,  53 
AtL  807,  809,  60  L.  R.  A.  116.  "  He  may  bargain  with  the  con- 
tractor that  he  shall  perform  the  duty,  and  stipulate  for  an  in- 
demnity from  him  if  it  is  not  performed,  but  he  cannot  thereby 
relieve  himself  from  liability  to  those  injured  by  the  failure  to 
perform  it."  Dalton  v.  Angus,  6  App.  Cas.  740,  829;  Rolfe  v. 
Railroad,  69  N.  H.  476,  45  Atl.  251 ;  Cabot  v.  Kingman,  166 
Mass.  403,  406,  44  N.  E.  344,  33  L.  R.  A.  45 ;  Engel  v.  Eureka 
Club,  137  N.  Y.  100,  104,  32  N.  E.  1052,  33  Am.  St.  Rep.  692 ; 
1  Shearm.  &  Red.  Neg.,  §  176;  Cooley,  Torts,  547.  Suppose  the 
fact  appeared  that  Frost  knew  at  the  time  the  contract  was  made 
that  the  defendant  proposed  to  maintain  upon  the  wires  a  danger- 
ous current  of  electricity ;  upon  what  ground  could  it  be  held  that 
the  defendant  was  thereby  absolved  from  its  duty  of  care  toward 
those  whom  it  in  effect  invited  to  work  upon  its  premises  in  close 
proximity  to  the  point  of  danger  ?     Or  suppose  Frost  had  agreed 


850  AuEBicAN  Electbical  Cabbs.  [voi.  9 

with  the  defendant  to  warn  hia  men  of  the  danger,  and  had  failed 
to  do  80 ;  it  is  plain  that  that  fact  would  afford  the  defendant  n.-^ 
justification  for  its  failure  to  perform  ita  duty  to  the  plaintiff. 
Frost's  knowledge  ie  immaterial  upon  the  question  of  the  defend- 
ant's performance  of  its  duty  to  the  plaintiff,  as  it  would  be  if 
it  owed  him  no  duty. 

It  is  said  that  the  relation  existing  between  the  parties  does  not 
differ  from  that  of  a  landlord  and  his  tenant's  guest  or  subtenant, 
where  by  the  terms  of  the  lease  the  tenant  enters  into  full  con- 
trol of  the  premises.  But  if,  in  the  absence  of  an  express  contract, 
the  landlord  is  under  no  obligation  to  his  tenant,  or  to  one  occupy- 
ing the  premises  in  the  right  of  the  tenant,  to  keep  them  in  a 
proper  sanitary  condition  {Towne  v.  Thompson,  68  N.  H.  317, 
44  Atl.  492,  46  L.  R.  A.  748),  the  attemi^ted  application  of  that 
principle  to  this  case  fails  (1)  because  the  defendant  did  not  give 
the  exclusive  possession  of  the  premises,  including  its  line  of 
wires,  to  the  contractor,  as  to  a  tenant;  and  (2)  because  the  plain- 
tiff was  present,  not  upon  the  invitation  of  the  contractor  alone, 
and  for  bis  benefit  alone,  but  upon  the  implied  invitation  of  the 
defendant,  and  in  the  prosecution  of  its  special  business.  In 
short,  the  defendant's  contract  with  Frost  was  not  a  contract  of 
leasing,  by  which  the  latter  acquired  the  exclusive  possession  of 
the  premises,  and  hence  the  argument  by  analogy  is  clearly  falla- 
cious. See  Looney  v.  McLean,  129  Mass.  33,  35,  37  Am.  Rep. 
295;  Learoyd  v.  Godfrey,  138  Mass.  315;  Gordon  v.  Cummings, 
^:>2  }^laff.  .^i;!,  25  N.  E.  07S,  9  L.  R.  A.  640,  2.1  Am.  St.  Rep. 
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that  case  the  defendant  furnished  the  defective  staging  as  an  ap- 
pliance to  be  used  by  the  contractor's  servants,  while  in  this  case 
the  defendant  furnished  or  maintained  the  premises  in  a  danger- 
ous condition,  it  is  difficult  to  understand  how  that  difference  in 
the  facts  affects  the  legal  principle  involved.  Whether  the  de- 
fendant furnishes  the  contractor  with  defective  tools,  or  induces 
him  to  undertake  the  performance  of  the  work  in  a  dangerous 
place,  the  defendant's  liability  for  resulting  injuries  to  the  con- 
tractor's servants  —  his  invitees  —  does  not  depend  on  a  question 
of  mere  terminology.  The  legal  definition  of  his  duty  would  be 
the  same  in  both  cases.  See  Erickson  v.  Railroad,  41  Minn.  500, 
43  N.  W.  332,  5  L.  R.  A.  786.  The  defendant's  employment  of 
Frost  did  not  make  the  latter  a  tenant  of  the  former,  or  render 
the  plaintiff  a  trespasser  or  mere  licensee  as  against  the  defend- 
ant. He  was  an  invitee,  and  it  owed  to  him  the  nondelegable  duty 
of  using  reasonable  care  to  protect  him  from  the  concealed  danger 
occasioned  by  its  maintaining  upon  its  wires,  near  which  it  invited 
him  to  work,  a  high  voltage  of  electricity.  The  jury  were  au- 
thorized to  find  from  the  evidence  that  it  did  not  perform  this 
duty. 

It  is  further  contended  that,  if  the  defendant  was  negligent  in 
the  manner  above  indicated,  its  negligence  was  not  the  proximate 
cause  of  the  plaintiff's  injury,  because,  according  to  the  defend- 
ant's claim,  the  evidence  shows  that  for  some  cause,  not  attribu- 
table to  the  defendant,  the  plaintiff  was  in  the  act  of  falling  before 
his  hands  came  in  contact  with  the  wires;  and  it  is  urged  that 
this  was  an  independent,  intervening  cause  of  the  accident,  with- 
out which  the  plaintiff  would  have  sustained  no  injury,  and  hence 
that  it  was  the  proximate  cause  thereof.  Whether,  upon  the  facts 
as  the  defendant  assumes  them  to  be,  this  conclusion,  as  a  matter 
of  law,  is  sound,  is  at  least  open  to  doubt.  But  unless  the  evi- 
dence reported  shows  that  the  defendant's  theory  of  the  accident 
is  necessarily  true,  it  is  unnecessary,  upon  the  motion  for  a 
nonsuit,  to  discuss  the  correctness  of  the  legal  conclusion  sub- 
mitted. For  some  reason,  perhaps  due  to  the  effect  of  the  elec- 
trical shock,  the  plaintiff  was  not  able  to  recall  what  he  did  or 
what  occurred  after  he  reached  the  comer  of  the  building,  some 
feet  distant  from  the  comer  of  the  staginj^.  That  there  was  evi- 
dence tenJJTig  to  sustain  the  defendant's  theory  must  be  conceded, 
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but  there  was  other  evidence  supporting  the  plaintiff's  theory  that 
he  was  attending  to  his  proper  work,  and  that  accidentally  hia 
hands  came  in  contact  with  the  wires  before  he  began  to  fall;  in 
other  words,  that  in  seeking  to  free  himself  from  the  wires  he  fell 
backward  and  off  the  easterly  end  of  the  staging,  instead  of  for- 
ward and  off  the  northerly  side  of  the  staging,  as  claimed  by  the 
defendant.     A  fellow  workman  testified  that  he  saw  the  plaintiff 
standing  at  the  northeast  comer  of  the  staging,  looking  down,  ap- 
parently waiting  for  a  board  to  be  handed  up  to  him;  that  the 
witness  went  directly  down  the  runway  on  the  side  of  the  staging, 
and  when  he  reached  the  ground  he  saw  the  plaintiff  falling  off 
the  easterly  end  of  the  staging,  from  the  position  he  was  occupy- 
ing when  he  last  saw  him.     It  was  competent  for  the  jury  to  find 
that  it  did  not  take  the  witness  more  than  a  minute  or  two  to 
reach  the  ground  after  he  saw  the  plaintiff  standing  on  the  stag- 
ing, although  he  said  it  was  "  in  the  neighborhood  of  five  minutes." 
The  distance  he  walked  and  the  speed  he  made  going  "  right 
straight  down  the  rim  "  might  be  more  trustworthy  evidence  of 
the  time  it  took  him,  than  his  opinion.     Upon  this  evidence,  and 
the  fact  that  he  was  injured  by  the  electrical  current  on  the  ad- 
jacent wires,  it  was  competent  for  the  jury  to  find  that  the  plain- 
tiff, immediately  before  and  up  to  the  time  of  the  accident,  was 
standing  at  the  northeast  comer  of  the  staging,  attending  to  his 
work.     Murray  v.  Railroad,  72  N.  H.  32,  40,  54  Atl.  289,  61  L. 
R.  A.  495,  101  Am.  St.  Rep.  660.     Miss  Amott,  the  only  witness 
who  saw  him  when  his  hands  touched  the  wires,  testified  that  the 
plaintiff  was  near  the  comer  of  the  staging;  that  the  first  thing 
she  saw  "  was  some  one  fall  against  the  wires,  throw  out  their 
arms,  and  then  fell  to  the  groimd  " ;  that  he  fell  off  the  east 
end  of  the  staging;  and  that  his  feet  were  on  the  staging  when 
he  touched  the  wires.     On  cross-examination  she  testified  that  he 
began  to  fall  before  he  touched  the  w^res.     If  he  had,  his  mo- 
mentum would  naturally  have  carried  him  off  the  northerly  side 
of  the  staging  forced  the  wires  out,  whereas  there  was  evidence 
that  the  comer  post  of  the  staging  was  burned  or  scorched  at  the 
time  of  the  accident,  which  fact  had  some  tendency  to  prove  that 
he  pulled  the  wires  toward  him,  and  that  he  was  not  falling  at  that 
time.     The  act  of  drawing  back  from  the  point  of  contact  would 
doubtless  be  a  natural  or  instinctive  movement  to  make  under  such 
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Circumstances,  if  it  was  possible.  In  this  connection,  the  fact 
that  he  fell  off  the  east  end  of  the  staging,  though  very  near  the 
post,  is  significant  Upon  this  state  of  the  evidence,  it  was  com- 
petent for  the  jury  to  find  that  the  plaintiff  did  not  lose  his  balance 
and  fall  upon  the  wires,  but  that  he  came  in  contact  with  them 
while  he  had  entire  control  of  his  person.  The  casual  conniection 
between  the  defendant's  negligence  and  the  plaintiff's  injury, 
upon  this  view  of  the  evidence,  is  clearly  established,  or  at  least 
there  was  evidence  sustaining  that  theory,  which  was  properly  for 
the  consideration  of  the  jury. 

It  is  further  argued  that  the  plaintiff  was  guilty  of  contributory 
negligence.  But  .so  far  as  this  is  based  upon  the  assumption  that 
he  stumbled  over  the  boards,  or  slipped  on  the  ice  or  snow  on  the 
boards  and  fell  onto  the  wires,  it  is  sufficient  to  say  that  such  is 
not  a  necessary  inference  from  the  evidence,  and  the  plaintiff  was 
not  obliged  to  negative  the  imputation  of  contributory  negligence 
based  upon  it.  The  fact  that  he  chose  this  particular  place  for 
taking  up  the  boards,  which  proved  to  be  a  dangerous  place,  when 
the  work  could  have  been  safely  done  at  other  points  on  the 
staging,  is  merely  evidence  for  the  consideration  of  the  jury  upon 
the  question  of  his  care,  in  view  of  his  actual  or  constructive 
knowledge  of  the  situation.  Nor  is  it  correct  to  say  that  there  was 
no  evidence  that  the  plaintiff  was  in  the  exercise  of  due  care.  It 
is  well  settled  in  cases  of  this  character  that  direct,  affirmative  evi- 
dence that  the  plaintiff  was  exercising  due  care  is  not  necessary. 
It  may  be  inferred  from  all  the  circumstances  attending  the  acci- 
dent, and  from  the  lack  of  evidence  indicating  carelessness  on  his 
part.  Lyman  v.  Railroad,  66  N.  H.  200,  20  Atl.  976,  11  L.  R.  A. 
364 ;  Hutchins  v.  Macomher,  68  N.  H.  473,  44  Atl.  602 ;  Gahagan 
r.  Railroad,  70  N.  H.  441,  50  Atl.  146,  55  L.  R.  A.  426.  The 
evidence  is  consistent  with  the  theory  that  the  plaintiff,  while 
engaged  in  performing  his  work,  was  exercising  that  degree  of 
care  which  an  ordinary  prudent  man  might  exercise  under  the 
same  circumstances;  that  his  injuries  were  proximately  attribu- 
table to  the  negligent  act  of  the  defendant ;  and  that  he  did  not 
voluntarily  take  the  risk  of  the  danger  he  encountered.  It  follows 
that  the  defendant's  motions  for  a  nonsuit  and  for  a  verdict  were 
properly  denied. 

Several  exceptions  were  taken  to  the  refusal  of  the  court  to  in- 
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fltruct  the  jury  as  requested  bj  the  defendant.  In  some  of  the 
requests  it  was  assumed,  aa  a  matter  of  law,  that  the  defendant 
is  not  liable  because  it  was  the  duty  of  the  contractor  to  protect 
his  men  against  the  known  dangers  of  the  situation.  But  as  it 
has  already  been  shown,  this  is  no  defense. 

Other  requests  are  founded  upon  tlie  proposition  that  if  the 
work  contracted  to  be  done  did  not  necessarily  produce  the  danger 
—  that  is,  if  the  contractor  could  have  constructed  the  building 
without  creating  the  dangerous  situation  that  did  exist  —  the  de- 
fendant is  not  responsible.  This  position  has  already  been  oaa- 
sidered  and  found  to  be  untenable.  It  would  also  have  been 
erroneous  to  instruct  the  jury,  as  in  substance  requested,  that,  if 
the  plaintiff  came  in  contact  with  the  wires  as  the  result  of  a  fall 
not  due  to  the  defendant's  fault,  the  fall  would  be  an  independent, 
intervening  cause  of  the  accident,  which  would  relieve  the  defend- 
ant of  liability  for  the  plaintiff's  injuries.  This  proposition  omits 
the  necessary  qualification  that  this  legal  result  would  not  follow 
if  the  defendant  knew  or  ought  to  have  known  that  workmen  <hi 
the  staging,  while  in  the  exercise  of  due  care,  were  liable  to  fall 
upon  the  wires.  It  was  competent  for  the  jury  to  find  that  acci* 
dents  of  that  character  might  reasonably  be  apprehended  from  the 
situation  the  men  were  in,  and  the  character  of  the  work  tbej 
were  doing.  PittsfieU,  etc.,  Co.  v.  Shoe  Co.,  72  N.  H.  546,  58 
Atl.  242 ;  Ela  v.  Cable  Co.,  8  Am.  Electl.  Cas.  423,  71  N.  H.  1, 
51  Atl.  281.  Whether  the  plaintiff's  position  at  that  time  ought 
reasonably  to  be  apprehended  is,  to  say  the  least,  under  the  evi- 
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The  defraidant  took  several  exceptions  to  the  charge,  which  need 
not  be  specifically  considered,  siuoe  the  questions  involved  have 
been  already  considered,  and  the  chaifie  was  in  anbstantiel  accord 
vith  the  law.  If  the  defendant  was  not  obliged,  in  the  language 
of  the  chai^,  "  to  use  all  the  means  and  appliances  known  to  the 
taraoess  of  transmitting  electricity,  so  as  to  insure  as  far  as  pos- 
sUe  the  safety  of  the  people  who  are  lawfully  near  to  and  likely 
Id  be  exposed  to  the  wires,"  it  was  bound  to  take  at  least  reason- 
^  precautions  to  that  end,  as  the  jury  were  instructed  in  other 
futs  of  the  charge.  If,  standing  alone,  this  language  is  too  broad 
■  a  definition  of  the  defendant's  duty,  it  was  so  far  qualified  by 
Ae  other  parts  of  the  charge,  which  were  obvionsly  correct,  as  to 
pRrmt  its  misleading  the  jury.  Saucier  v.  Spinning  Mills,  72 
S.  H.  292,  56  Ati.  545;  Cohn  v.  Saidel,  71  N.  H.  558,  571,  53 
4tL  800 ;  Lord  v.  Lord,  58  N.  H.  7, 1 1,  42  Am.  Rep.  565  ;  Cooper 
f.  Eailvay,  49  N.  H,  209.  In  the  preceding  sentence  the  court 
■id  that  it  was  the  defendants'  duty  to  "  so  guard  and  protect 
tkir  wires  as  to  make  the  place  where  the  workmen  were  em- 
^ved  near  them  reasonably  safe."  And  the  same  idea  was  ex- 
yuBcd  in  the  charge  several  times.  It  is  clear  that  the  jury  must 
fcire  bad  a  correct  idea  upon  this  subject. 

The  exceptions  taken  to  the  evidence  have  not  been  argued,  but 
it  is  believed  they  present  no  error. 

Exq)tion8   overruled.     Judgment  on  the  verdict. 

Passo^ts,  C.  J.,  and  Chase  and  Bihohau,  JJ.,  concurred. 

YoTTsa,  J.  (dissenting).  In  my  view  of  the  law,  a  contractor's 
*iTint  cannot  be  permitted  to  maintain  an  action  against  the 
owner  of  the  premises  merely  because  he  is  such  a  servant,  unless 
lbs  contractor  could  have  maintained  the  action  if  he  had  been 
iijnred  instead  of  his  servant ;  and  no  facts  are  shown  in  this  caae 
i^t  make  it  an  exception  to  this  rule. 

The  doctrine  of  respondeat  superior  can  have  no  application 
it  this  case,  for  the  work  of  building  this  power  houpp  was  nnt, 
Wessarily  dangerous,  but  became  so  only  because  of  the  method 
■be  rt)ntractor  employed  to  do  the  work  (Bailey  v.  Railroad,  57 
Tl  ih2.  Ti^  Am,  Eep,  129) ;  and  the  work  which  the  contractor 
«i^  employed  to  do  was  nothing  the  law  made  it  the  defendants' 
ivn  to  do  for  the  plaintiff's  benefit  {Story  v.  Railroad,  70  N.  H, 
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364,  48  Atl.  288).  So,  if  he  can  recover,  it  must  be  because  the 
defendants,  not  the  contractor,  have  failed  to  perform  a  duty  im- 
posed on  them  for  the  plaintiffs  benefit.  Pittsfield,  etc.,  Co.  v. 
Shoe  Co.,  71  N.  H.  522,  530,  53  Atl.  807,  60  L.  R  A.  116.  The 
first  question,  therefore,  will  be  to  inquire  what  duties  the  law 
imposes  on  a  landowner  for  the  benefit  of  others ;  and  the  second, 
whether  there  is  any  evidence  from  which  it  can  be  found  that  the 
defendants  hare  failed  to  perform  any  duty  the  law  imposed  <n 
them  for  the  plaintiff's  benefit. 

The  application  of  the  elementary  rule  that  it  is  the  duly  of 
every  one  to  use  ordinary  care  in  the  conduct  at  his  lawful  bua- 
nesa  to  avoid  injuring  those  with  whom  he  either  knows  or  on^t 
to  know  his  business  will  bring  him  in  contact,  makes  it  the  duty 
of  a  landowner  to  use  such  care  either  to  keep  his  premises  ia 
such  condition  that  those  whom  he  invites  to  visit  him  can  do  so 
in  safety,  or  to  notify  them  of  all  the  dangers  incident  to  makii^ 
the  visit,  of  which  he  knows  and  they  are  ignorant.  Also,  whta 
he  furnishes  instrumentalities  for  the  use  of  those  with  whom 
has  no  contractual  relations,  it  ia  his  duty  to  use  such  care  to  notifj 
them  of  any  defects  in  the  instrumentalities  that  make  their 
dangerous.  Gagnon  v.  Dana,  69  N.  H.  264,  26G,  39  Atl.  98^ 
41  L.  R.  A.  389,  76  Am.  St.  Rep.  170.  Also,  when  he  emploji 
an  independent  contractor  to  do  work  upon  his  premises,  and 
tains  control  of  the  premises  and  a  general  supervision  over  tla 
work,  the  law  impoaes  the  same  duty  on  him  for  the  benefit  of 
conlractor's  servants,   in   respect   to   the   way   he  maintains 
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die  property  owes  them  the  same  duties  that  the  law  imposes  on 
Urn  for  the  benefit  of  those  who  came  upon  his  premises  by  his 
inritation.  Stone  v.  Railroad,  51  Am.  Dec.  200,  note.  Conse- 
fuoitly,  before  the  plaintiff  can  recover,  there  must  be  some  evi- 
doioe  from  which  it  can  be  found  either  (1)  that  the  defendants 
wited  him  to  come  upon  their  premises;  (2)  that  they  provided 
in  his  use  the  instrumentalities  whose  defective  condition  caused 
kis injury;  (3)  that  they  retained  control  over  the  work;  or  (4) 
iktt  they  and  the  contractor  were  in  joint  occupation  of  the  prem- 
in  where  the  plaintiff  was  injured. 

Notwithstanding  the  defendants  were  the  owners  of  the  land  on 
ihidh  the  contractor  was  building  their  power  house,  there  is  no 
iridence  from  which  it  can  be  found  that  they  were  entitled  to  the 
yoBeadon  at  the  time  the  plaintiff  was  injured.  So  it  does  not 
Ukfw,  as  a  matter  of  law,  from  the  fact  that  he  was  rightfully 
Aere,  that  he  was  there  by  their  invitation.  If  he  were,  it  would 
khis  duty  to  leave  the  premises  when  they  directed  him  to  do 
•;  and,  if  he  refused  to  go,  they  could  maintain  an  action  of 
licqpass  against  him.  It  is  obvious  that,  if  he  was  there  as  the 
otnctor's  servant,  they  could  neither  drive  him  from  their 
IRmises,  nor  maintain  an  action  of  trespass  against  him  if  he 
Kfnsed  to  leave  when  they  directed  him  to  do  so,  for  the  contractor 
hi  a  right,  by  virtue  of  the  contract  he  had  made  with  the  de- 
indantSy  to  bring  as  many  men  upon  the  premises  as  he  thought 
loe  reasonably  necessary  to  do  the  work  that  he  had  undertaken 
Id  doL  So  it  would  be  an  answer  to  such  an  action  for  the  servant 
t»  show  that  he  was  there  by  the  contractor's  invitation. 

The  relation  which  exists  between  a  person  who  employs  an 
Uependent  contractor  to  erect  a  building  upon  his  land  and  the 
■m  the  contractor  employs  to  do  the  work  are  very  similar  to 
4oie  which  exist  between  a  landlord  and  the  family  or  servants 
rf  his  tenant.  The  agreement  that  an  independent  contractor 
itkes  with  his  employer  carries  with  it,  by  necessary  implication, 
4e  ri^t  to  take  possession  of  so  much  of  his  employer's  land  as 
»  reasonably  necessary  for  the  purpose  of  doing  his  work,  and  to 
Rtain  it  for  a  reasonable  time,  and  also  the  right  to  bring  with 
Urn  all  the  men  he  thinks  are  necessary  to  complete  his  contract. 
ihhoog^  the  agreement  that  a  tenant  makes  with  his  landlord 
imally  describes  the  premises  he  is  to  occupy  and  the  time  he  is 
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to  occupy  them  with  more  or  lees  accuracy,  it  does  not  always  do 
so;  but  a  tenaDt'e  agreement,  like  that  which  an  independent  con- 
tractor makes  with  his  employer,  carries  with  it,  by  necessary  in- 
tendment, the  right  to  bring  as  many  men  upon  the  leased  prem- 
ises as  he  thinks  are  necessary  to  enable  him  to  use  the  premises 
profitably  for  the  purpose  for  which  they  were  leased.  The  con- 
tractor's servants  do  not  come  upon  the  premises  where  he  is  to 
do  the  work  by  his  employer's  invitation,  any  more  than  a  tenanf  s 
servants  come  upon  the  leased  premises  by  the  owner's  invitation. 
In  both  cases  the  owner  of  the  premises  has  parted  for  a  time  with 
his  right  to  their  possession,  and  in  both  cases  be  knew  when  be 
did  it  that  the  peraon  to  whom  lie  liad  given  tlie  right  of  posseaaion 
intended  to  bring  iv-ith  biui  the  men  necessary  to  enable  him  lo 
effect  the  purpose  that  induced  him  to  take  possession  of  the  , 
property;  but,  notwithstanding  the  owner  knew  this,  he  cannot  be  I 
said  to  have  invited  either  the  servants  of  his  contractor  or  hia  ' 
tenant  to  come  upon  his  premises.  The  servants  of  both  are  right- 
fully there,  because  the  right  to  the  posscBsion  of  the  property 
carries  with  it,  by  necessary  intendment,  tbe  right,  to  bring  as 
many  men  upon  the  premises  as  are  reasonably  necessary  to  effect 
the  purpose  which  induced  either  the  contractor  or  tenant  to  take 
posserision  of  the  property.  Consequently  tbe  right  of  their  serr- 
ants  to  be  there  does  not  depend  upon  the  willingness  or  unwilling- 
ness of  the  owner,  but  upon  tJie  willingness  or  unwillingness  of 
their  employer,  for  be  could,  and  tbe  owner  of  the  property  could 
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did.  Portsmouth  Oaslight  Co.  v.  Shanahan,  65  N.  H.  233,  19 
Atl.  1002.  If  his  contract  would  have  authorized  him  to  do  what 
the  plaintiff  was  doing  when  he  was  injured,  they  could  not  re- 
cover from  the  plaintiff ;  but,  if  it  would  not  have  authorized  the 
contractor  to  do  what  the  plaintiff  was  doing,  then  they  could  re- 
cover from  the  plaintiff  for  whatever  damage  he  did  to  their 
wires. 

Since  the  test  to  determine  whether  the  defendants  could  main- 
tain an  action  against  the  plaintiff  for  anything  he  did  as  the  con- 
tractor's servant  would  be  to  inquire  what  rights  the  contract  con- 
ferred on  the  contractor  in  respect  to  occupying  the  defendants' 
premises,  the  test  to  determine  whether  the  plaintiff  can  maintain 
this  action  should  be  to  inquire  what  duties  that  contract  imposed 
on  the  defendants  for  the  contractor's  benefit.  This  is  the  con- 
verse of  the  first  proposition,  so,  if  that  is  sound,  this  must  be. 

There  is  another  test  which  demonstrates  the  soundness  of  this 
proposition.  That  is  the  rule  that  a  judgment  on  the  merits  in 
favor  of  one  party  to  an  action  is  a  bar  to  an  action  by  the  other 
party  to  recover  for  an  injury  growing  out  of  the  same  state  of 
facts,  for  it  is  a  rule  of  universal  application  that  if  A  can  re- 
cover from  B  in  an  action  counting  on  B's  failure  to  perform  an 
imposed  duty,  B  cannot  recover  from  A  for  any  injuries  that  he 
may  have  sustained  in  the  same  accident,  caused  by  A's  failure  to 
perform  some  duties  the  law  imposed  on  him  for  B's  benefit. 
Oregg  r.  Belting  Company,  69  N.  H.  247,  46  Atl.  26.  Conse- 
quently, if  the  defendants  had  recovered  from  the  plaintiff  for  the 
injuries  he  did  to  their  wires,  the  judgment  in  that  action  would 
be  a  bar  to  the  maintenance  of  this  suit. 

The  reason  that  a  servant  of  the  tenant  is  ever  permitted  to 
recover  from  the  landlord  is  not  because  the  law  imposes  any  duty 
on  the  landlord  for  the  benefit  of  his  tenant's  servants,  but  because 
the  law  imposes  the  duty  of  doing  what  the  ordinary  man  does 
to  enable  his  giiests  to  visit  him  in  safety  —  both  upon  the  land- 
lord for  the  benefit  of  his  tenant,  and  upon  the  tenant  for  the 
benefit  of  his  servants.  Consequently,  if  the  tenant's  servant  is 
injured  by  the  tenant's  failure  to  use  such  care,  his  ser\'^ant  can 
maintain  an  action  against  him  to  recover  the  damages  he  has 
sustained  because  of  it ;  and  the  tenant  can  recover  over  from  the 
landlord,  if  the  landlord's  fault  was  the  legal  cause  of  his  failure 
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to  use  ordinary  care  to  enable  his  servant  to  do  bis  work  in  safety. 
Qregg  v.  Belting  Company,  69  N.  H.  247,  46  Atl.  26 ;  Boston  & 
Maine  R.  R.  v.  Brackett.  71  N.  H.  494,  53  Atl.  304;  Boston  <£ 
Maine  R.  R.  v.  Sargent,  72  N.  H.  455,  57  Atl.  688.  The  reason, 
therefore,  that  the  tenant's  servant  is  permitted  to  maintain  an 
action  against  the  landlord  in  the  first  instance,  is  not  because  the 
landlord  has  failed  to  perform  any  duty  the  law  imposed  on  him 
for  the  servant's  benefit,  but  to  prevent  circuity  of  action. 

Id  short,  the  plaintiff  was  not  using  the  staging  at  the  time  be 
was  injured  at  the  defendant's  request;  neither  was  be  upon  it 
in  order  to  do  their  work.  It  was  no  more  for  the  defendants' 
advantage  to  have  the  plaintiff  use  this  staging  in  the  way  be  was 
using  it  when  he  was  injured,  than  it  would  have  been  to  have 
him  use  the  stairways  in  a  factory  they  bad  leased  to  his  employer. 
If  be  bad  used  these,  notwithstanding  the  defendants  put  tbem 
into  the  building  to  make  it  available  for  tbe  purposes  for  which 
it  was  leased,  and  had  been  injured  because  of  their  defective  con- 
dition, tbe  test  to  determine  whether  be  could  recover  from  tbe 
defendants  would  be  to  inquire  whether  the  contractor  could  have 
recovered  if  be  had  been  injured,  instead  of  the  plaintiff.  Bovye 
V.  Bunking,  135  Mass.  380,  383,  46  Am.  Rep.  471.  Althou^  it 
is  true  that  the  defendants  knew  when  they  employed  tbe  contractor 
to  build  tbeir  power  bouse  that  be  must  bring  his  servants  with 
him  in  order  to  do  the  work  they  bad  employed  bim  to  do,  it 
cannot  be  said  that  this  is  evidence  from  which  it  could  be  found 
that  the  men  the  contractor  employed  to  do  tbe  work,  came  upon 
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the  defendants  does  not  make  the  work  of  building  it  their  work. 
If  it  does,  whoever  employs  an  independent  contractor  to  build 
a  ship  or  to  make  a  pair  of  shoes  is  liable  to  the  contractor's  ser- 
Tants  while  they  are  engaged  upon  the  work  in  the  same  way  and 
to  the  same  extent  as  though  they  were  his  servants,  notwithstand- 
ing he  can  have  no  choice  in  their  selection,  or  in  the  selection  of 
the  instrumentalities  employed  in  doing  the  work.     When  the 
contractor  completed  the  building,  and  the  defendants  paid  him 
for  it,  the  building  would  be  theirs,  and  not  before.     Pub.  St. 
1901,  c.  141,  §  10.     In  the  same  way  the  ship  or  shoes  would 
become  his  property,  and  in  the  same  way,  when  a  tenant  makes 
his  rent  out  of  the  work  he  does  in  his  tenement  and  pays  it  to  his 
landlord,  it  becomes  his  landlord's  money.     In  one  case  the  owner 
invites  the  contractor  to  come  upon  his  premises,  and  in  the  other 
lie  invites  his  tenant,  and  he  does  this  in  both  cases  because  he 
expects  to  receive  some  benefit  from  their  coming.     So  there  is  no 
logical  reason  for  saying  that  he  invites  the  servants  of  an  inde- 
pendent contractor  to  visit  him,  and  that  he  does  not  invite  the 
servants  of  his  tenant  to  come  upon  his  premises.     As  a  matter 
of  fact,  an  employer  does  not  invite  the  contractor's  servants  to 
come  upon  his  premises,  neither  does  a  landlord  ordinarily  invite 
his  tenant's  servants,  although  in  both  cases  the  owners  of  the 
premises  know  that  the  person  they  have  invited  intends  to  bring 
his  servants  with  him,  and  are  willing  that  he  should  do  so.     In 
both  cases  they  expect  to  receive  some  advantage  from  his  coming, 
and  in  both  his  servants  are  rightfully  there,  not  because  the 
owners  have  invited  them  to  be  there,  but  because  their  employer 
had  a  right,  under  his  contract,  to  bring  them  there,  and  brought 
them  there  in  the  exercise  of  that  right. 

There  is  no  claim  in  this  case  that  the  defendants  provided  any 
instrumentalities  to  be  used  in  the  construction  of  the  building, 
which  was  held  in  Mulchey  v.  Society,  125  Mass.  487 ;  Coughtry 
V.  Woolen  Company,  56  N.  Y.  124,  15  Am.  Rep.  387 ;  John  Spry 
Lumber  Co.  r.  Duggan,  80  111.  App.  394;  Johnson  v.  Spear,  76 
Mich.  139,  143,  42  N.  W.  1092, 15  Am.  St.  Rep.  298 ;  and  Bright 
V.  Bamett  £  Record  Company,  88  Wis.  299,  60  N.  W.  418,  26 
L.  R  A.  524  —  to  impose  on  the  employer,  for  the  benefit  of  the 
contractor's  servants,  the  duty  of  using  ordinary  care  to  see  that 
the  "  instmmentalities  '*  were  suitable  for  the  purpose  for  which 
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they  were  provided.  These  cases  do  not  hold  that  the  employer 
owes  an  independent  contractor's  servants  the  same  duty  he  owes 
to  those  who  come  upon  his  premises  by  his  invitation,  but  that, 
if  he  furnishes  instrumentalities  for  the  use  of  the  contractor's 
servants,  he  owes  them  the  same  duties  in  respect  to  such  instru- 
mentalities that  the  law  would  impose  on  him  for  the  benefit  of 
his  own  servants. 

Neither  is  there  any  claim  that  the  defendants  retained  any 
control  over  the  work,  which  has  been  held  in  several  cases  {Scm^ 
uelson  V.  Mining  Company,  49  Mich.  164,  13  N.  W.  499,  43  Am. 
Rep.  456)  to  impose  the  same  duties  on  the  employer  for  the 
benefit  of  the  contractor's  servants  that  it  would  impose  on  him 
for  the  benefit  of  his  own  servants,  or  any  one  else  that  he  invited 
to  visit  him. 

Neither  is  there  any  valid  foundation  for  the  claim  that  the 
defendants  and  the  contractor  were  in  joint  occupation  of  the 
premises.  There  is  no  evidence  as  to  the  terms  of  the  contract 
So  it  cannot  be  inferred  that  they  intended  for  the  contractor  to 
occupy  any  more  of  their  premises  than  was  necessary  to  enable 
him  to  do  the  work  he  had  agreed  to  do,  conveniently,  economi- 
cally, and  without  interfering  unnecessarily  with  that  part  of  the 
premises  they  occupied  for  other  purposes.  Neither  can  it  be 
said  that  they  intended  for  the  contractor  to  build  his  staging  in 
the  way  he  did,  if  it  was  negligence  for  him  to  do  so.  In  the 
absence  of  all  evidence,  there  is  a  presumption  that  a  man  will 
use  ordinary  care.  So,  in  the  absence  of  all  evidence  on  this 
question,  it  must  be  presumed  that  the  defendants  did  not  expect 
him  to  build  a  staging  near  these  wires,  unless  the  ordinary  man 
would  have  done  it  Although  it  may  be  a  matter  of  common 
knowledge  that  men  use  outside  staging  in  erecting  brick  blocks 
when  they  can  do  so  in  safety,  it  is  not  a  matter  of  common  knowl- 
edge that  ordinary  men  are  accustomed  to  use  such  stagings  when 
it  is  negligence  to  do  so.  It  would  be  a  confusion  of  terms  to  say 
that  ordinary  men  are  accustomed  to  what  it  is  negligence  to  do, 
for  that  would  be  only  another  way  of  saying  that  the  ordinary 
man  is  accustomed  to  do  what  the  ordinary  man  would  not  have 
done.  There  is  no  evidence  from  which  it  could  be  found  that 
the  contractor  did  not  have  the  exclusive  occupation  of  all  the 
land  necessary  to  enable  him  to  erect  the  defendants'  power  house 
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conveniently  and  economically,  for  there  is  no  evidence  from  which 
it  can  be  found  that  it  was  reasonably  necessary  for  him  to  build 
a  staging  where  it  was  possible  for  his  workmen  to  come  in  con- 
tact with  the  defendants'  wires,  or  that  the  defendants  ought  to 
have  anticipated  that  he  would  do  so  when  they  employed  him  to 
do  the  work,  unless  it  can  be  foimd  that  they  ought  to  have  antici- 
pated it  from  the  mere  fact  that  it  was  possible  for  him  to  do  so. 
It  is  obvious  that  there  is  no  presumption  that  they  intended  him 
to  do  that  which  it  was  his  duty  not  to  do. 

It  cannot  be  found  that  the  defendants  were  occupying  that 
part  of  their  premises  on  which  the  plaintiff  was  at  work  when  he 
was  injured,  jointly  with  the  contractor,  from  the  fact  that  there 
was  no  evidence  as  to  what  part  of  the  defendants'  premises  the 
contract  contemplated  should  be  set  apart  for  the  contractor's  use, 
for  not  only  is  there  no  presumption  that  the  defendants  intended 
that  the  contractor  should  use  that  part  of  their  premises  unless 
it  was  reasonably  necessary  for  him  to  do  so,  or  build  such  a 
staging  as  he  built  if  it  was  negligence  to  do  so,  but  there  is  a 
presumption,  when  a  person  fails  to  introduce  evidence  in  respect 
to  the  situation  at  the  time  he  was  injured  which  is  apparently 
within  his  reach,  that  he  does  not  do  it  because  he  knows  that,  if 
he  does,  it  will  tend  to  prove  he  has  no  case.  Mitchell  v.  Rail- 
road, 68  X.  H.  96,  34  Atl.  674.  Although  there  is  a  presumption, 
in  the  absence  of  all  evidence,  that  a  person  was  exercising  ordi- 
nary care  at  the  time  he  was  injured  (Tucker  v.  Railroad,  73 
X.  H.  132,  59  Atl.  943 ;  Oahagan  v.  Railroad,  70  N.  H.  441,  451, 
50  Atl.  146,  55  L.  R.  A.  426 ;  Smith  v.  Railroad,  70  K  H.  53, 
47  Atl.  290,  85  Am.  St.  Rep.  596 ;  Lyman  v.  Railroad,  66  N.  H. 
200,  20  Atl.  976,  11  L.  R.  A.  364;  Huntress  v.  Railroad,  66  N.  H. 
185,  34  Atl.  154,  49  Am.  St.  Rep.  600),  this  is  not  because  the 
absence  of  evidence  is  evidence  that  the  person  who  relies  on  it 
was  exercising  ordinary  care,  but  because  there  is  a  presumption 
in  any  given  case  that  a  person  was  exercising  such  care,  from 
the  fact  that  it  was  his  duty  to  do  so,  for  it  is  a  matter  of  common 
knowledge  that  the  ordinary  man  ordinarily  does  that  which  it 
is  his  duty  to  do.  It  is  apparent  that  the  plaintiff  could  have  put 
in  evidence  the  contract  between  the  contractor  and  the  defend- 
ants, and  the  legitimate  conclusion  from  his  failure  to  do  so  is 
that  the  contract  would  show  that  the  contractor  had  no  right 
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under  it  to  do  what  the  plaintiff  was  doing  at  the  time  he  was 
injured.  So,  instead  of  no  evidence  being  evidence  in  his  favor, 
when  it  appears  that  the  person  who  relies  on  it  has  failed  to  in- 
troduce evidence  in  respect  to  the  matter  which  is  within  his  con- 
trol, his  failure  to  produce  it  tends  to  prove  that  the  facts  are  not 
what  he  claims  thej  are,  for  it  is  a  matter  of  common  knowledge 
that  a  person  ordinarily  introduces  all  the  evidence  within  his 
control  which  has  any  tendency  to  sustain  his  position. 

The  fact  that  these  wires  had  been  moved  also  tends  to  n^ative 
the  idea  that  the  defendants  intended  to  occupy  any  part  of  their 
premises  in  connection  with  the  contractor,  and  the  fact  that  he 
built  his  staging  where  he  did  is  at  least  as  consistent  with  the 
theory  that  he  built  it  in  that  place  by  the  defendants'  permission 
as  it  is  with  the  theory  that  he  had  a  right  to  build  it  there.  Con- 
sequently it  cannot  be  found  from  that  evidence  alone  that  the 
contract  he  made  with  the  defendants  authorized  him  to  build  it 
where  he  did  (Deschenes  v.  Railroad,  69  N.  H.  285,  46  AtL  467  j 
Spead  V.  Tomlinson,  73  N.  H.  46,  59  Atl.  376)  ;  and  it  is  obvious 
that,  if  be  was  a  mere  licensee  in  respect  to  maintaining  this 
staging,  there  was  no  such  joint  occupation  of  the  premises  as 
would  impose  a  duty  on  the  defendants  for  the  benefit  of  the  con- 
tractor's servants. 

The  burden  of  proof  was  on  the  plaintiff  to  establish  every  fact 
essential  to  his  right  to  recover.  This  would  include  showing  that 
the  contractor  had  a  right,  under  his  contract,  to  occupy  a  part 
'  defcntlanlg*  nrouiiscs  jointly  with  them,  jf  he  (the  plain 
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men  were  on  their  premises^  or  to  see  that  each  man  he  employed 
knew  of  and  appreciated  the  risk  incident  to  coming  in  contact 
with  these  wires.  For,  if  it  is  not  enough,  to  avoid  liability,  to 
notify  the  person  who  is  employed  to  do  the  work  of  all  the  dan- 
gers incident  to  doing  it,  of  which  the  employer  knows  and  of 
which  the  contractor  is  ignorant,  as  was  done  in  this  case,  then 
any  one  who  employs  an  independent  contractor  to  do  work,  the 
doing  of  which  is  necessarily  dangerous,  or  which  may  become 
dangerous  from  the  way  in  which  the  contractor  does  it,  is  liable 
not  only  for  his  own  negligence,  but  also  for  the  negligence  of  the 
contractor,  if  he  could  have  anticipated  that  the  contractor  might 
be  negligent.  If  the  servants  of  such  a  contractor  come  upon  the 
owner's  premises  by  invitation,  he  owes  them  the  same  duties  that 
the  law  imposes  on  him  for  the  benefit  of  his  own  servants,  or  of 
others  whom  he  invites  to  come  upon  his  premises,  notwithstand- 
ing he  can  have  nothing  to  do  with  their  selection,  and  cannot  re- 
move them  from  his  premises  except  for  a  cause  that  would  au- 
thorize him  to  remove  the  contractor;  and  this,  no  matter  how 
ignorant  or  incompetent  they  may  be.  To  illustrate :  If  a  person 
should  employ  an  independent  contractor  to  take  down  coping 
that  had  become  so  rotten  that  it  was  liable  to  fall  upon  those  who 
undertake  to  remove  it,  he  must  not  only  notify  the  person  he 
employs  to  do  the  work  of  all  the  dangers  incident  to  doing  it,  of 
which  he  knows  and  of  which  his  contractor  is  ignorant,  but  he 
must  also  see  that  every  man  the  contractor  employs  about  the 
work  is  informed  of  all  the  dangers  incident  to  doing  it,  and  that 
Jie  fully  appreciates  the  risk  incident  thereto,  or  answer  in  dam- 
ages if  he  is  injured  because  of  a  danger  incident  to  doing  the 
work  of  which  he  was  not  informed,  notwithstanding  the  owner 
was  particular  to  notify  the  contractor  of  risk  incident  to  this 
particular  defect  If  the  contractor  employs  servants  who  are  in- 
capable of  appreciating  the  risk  incident  to  doing  the  work  which 
the  contractor  was  employed  to  do,  on  account  of  their  youth  or 
mental  condition,  there  would  seem  to  be  no  way  in  which  the 
owner  could  escape  liability,  for  it  is  obvious  that  he  could  neither 
discharge  them,  nor  prevent  the  contractor  from  employing  them, 
nor  remove  them  from  his  premises  without  the  contractor's  con- 
sent, and  merely  telling  them  of  the  danger  would  not  excuse  him 
if  they  were  incapable  of  appreciating  the  risk  incident  to  doing 
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the  work.  On  the  other  hand,  he  would  be  liable  to  the  contractor 
if  he  interfered  with  his  servants,  and  hindered  or  prevented 
them  from  doing  the  work  that  he  had  employed  them  to  do.  In 
other  words,  if  a  person  who  employs  an  independent  contractor 
permits  the  contractor's  servants  to  do  the  work,  he  is  liable  to  them 
for  the  injuries  they  may  receive,  notwithstanding  they  conld  not 
have  been  injured  but  for  the  contractor's  negligence  in  doing  that 
which  his  contract  did  not  contemplate  he  should  do,  unless  such 
a  contract  contemplates  that  the  contractor  will  do  everything  it 
is  possible  for  him  to  do;  and,  if  he  prevents  them  from  doing 
the  work,  he  is  liable  to  the  contractor  for  any  damages  that  he 
may  sustain  by  reason  of  it. 

If  the  contractor  was  lawfully  in  possession  of  the  land  covered 
by  the  building  and  stagings,  and  the  defendants  of  that  on  which 
their  poles  were  set  and  over  which  their  wires  were  strung  — 
or,  in  other  words,  if  they  were  adjoining  proprietors,  with  the 
division  line  midway  between  the  nearest  wire  and  the  outside  of 
the  staging  —  and  if  it  is  conceded  that  a  landowner  owes  a  com- 
mon-law duty  to  an  adjoining  proprietor  in  respect  to  the  structures 
on  his  premises,  the  verdict  should  have  been  set  aside. 

If  the  defendants  did  not  do  all  that  the  ordinary  man  would 
have  done  to  enable  the  contractor  and  his  servants  to  do  their 
work  in  safety,  when  they  notified  him  of  the  danger  of  coming 
in  contact  with  their  wires,  still  the  only  duty  they  owed  the  plain- 
tiff was  that  of  using  ordinary  care  to  enable  him  to  do  his  work 
in  safety;  and  the  jury  must  have  understood  from  the  instruc- 
tions which  were  given  them,  subject  to  the  defendants'  excep- 
tions, that,  in  order  to  exercise  such  care,  the  defendants  must 
^^  use  all  the  means  and  appliances  known  to  the  business  of  trans- 
mitting electricity,  so  as  to  insure  as  far  as  possible  the  "  plaintiff's 
safety,  for,  after  instructing  the  jury,  in  substance,  that  it  was 
the  duty  of  the  defendants  to  use  ordinary  care  to  enable  the 
plaintiff  to  do  his  work  in  safety,  the  court  proceeded  as  follows: 

"To  apply  the  principle  of  law  I  have  stated  to  you,  and  which  I  have 
tried  to  illustrate,  to  the  present  case,  I  instruct  you  that,  •  •  •  when 
a  person  or  a  corporation  engages  in  the  business  of  transmitting  electricity 
in  high  voltage  —  a  voltage  so  high  as  to  be  dangerous  to  the  lives  and  limba 
of  the  persona  who  may  come  in  contact  with  them  while  in  the  exercise  of 
ordinary  care  —  it  is  tlie  duty  of  such  a  person  to  use  all  the  means  and  appli- 
ances known  to  the  business  of  transmitting  electricity,  so  as  to  insure,  as  far 


Tenn.]     Memphis  Con.  Gas  &  Elec.  Co.  v.  Letson.  367 

u  poMible,  the  safety  of  people  who  are  lawfully  near  to,  and  likely  to  be 
exposed  to,  the  wires." 

It  cannot  be  said,  as  a  matter  of  law,  that  the  jury  were  not 
prejudiced  by  these  instructions,  for  it  is  conceded  that  they  were 
erroneous.  Neither  can  it  fairly  be  found  as  a  fact  that  the 
defendants  were  not  prejudiced  by  them,  from  any  evidence  in 
tlie  case,  even  if  this  court  could  pass  upon  that  question,  with- 
out overruling  Bullard  v.  Railroad,  64  N.  H.  27,  5  Atl.  838,  10 
Am.  St  Rep.  367,  and  all  the  cases  that  follow  it.  For  this  is 
not  a  case  where  the  plaintiff  tripped  over  an  obstruction  on  his 
own  land  and  fell  upon  the  defendants'  wires,  but  where  he  care- 
lessly came  in  contact  with  them.  If  the  defendants  owed  him 
any  duty  in  respect  to  protecting  him  from  such  an  injury,  it 
could  only  be  that  of  notifying  him  of  the  danger  of  coming  in 
contact  with  their  wires.  So  the  question  for  the  jury  in  this 
case  (if  the  plaintiff  was  entitled  to  go  to  the  jury)  was  not 
whether  the  defendants  used  every  appliance  known  to  electrical 
science  to  protect  the  plaintiff  from  injury,  but  whether  they  did 
»1I  the  ordinary  man  would  have  done  when  they  notified  his 
employer  of  the  danger. 
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I  Memphis  Consolidated  Gas  &  Electbic  Co.  v.  Letson. 

C.  C.  A,  —  Sixth  Circuit  —  Feb.  8,  1905. 
135  Fed.  969. 

1.  E^LEcnao  Light  Company  —  Injury  to  Customeb  —  Res  Ipsa  Loquitub. 

—  A  company  which,  for  purposes  of  gain,  creates  or  carries  a  deadly  cur- 
rent, must  take  care  of  it,  and  if  an  excessive  current  enters  a  house  by 
a  "  cross  "  between  the  primary  and  secondary  wires,  and  kills  a  customer 
while  turning  on  the  light,  there  being  no  fault  on  his  part,  negligence  is 
presumed. 

2.  Same  —  Contbibutory  Neoliqence.  —  Plaintiff  injured  by  a  shock  from 

an  electric  light  is  not  guilty  of  contributory  negligence  because  he  used 
a  certain  kind  of  cord  where  it  appears  that  the  nature  of  the  fixtures 
had  nothing  to  do  with  the  accident. 

3.  Death  —  Damages  —  Evidence  of  Earning  Capacity.  —  Evidence  that 

deceased  was  a  "good  provider"  and  was  in  the  habit  of  spending  on  his 

Skoek    froaa    Ineandeieent   Llskti.  —  See    Peters    v.    Lynchburg,    etc.. 
Light  Co.f  past,  and  note  thereunder  collating  the  cases  in  this  volume. 
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family  between  $2,000  and  (2,600  per  year  U  admiuible  in  the  alieeiice 
of  better  proof  of  earning  cspacitj. 
4.  Same  —  Instructions.  —  In  an  action  for  death  caused  by  shock  received 
from  an  electric  light,  held  that  the  court  in  instructing  the  jury  ta  to 
the  elements  of  damage  kept  well  within  the  rules  and  fairly  set  fortti 
the  elements  to  be  considered. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee. 

E.  E.  Wright,  for  plaintiff  in  error. 

Bell,  Terry  &  Bell,  for  defendant  in  error. 

Before  Lubton,  Sevsbhs,  and  KicHAons,  Circuit  Judges. 

Opinion  by  Eichabds,  Circuit  Judge: 

On  May  19,  1903,  J.  J.  Letson,  a  resident  of  Memphis,  Tenn., 
was  instantly  killed  by  an  electric  shock  received  while  taming 
on  a  16  candle  power  incandescent  lamp  in  the  basement  of  His 
house.  The  lamp  was  a  portable  one,  being  attached  to  a  cord. 
The  deceased  had  been,  since  September  7,  1901,  a  patron  of  the 
Memphis  Consolidated  Oas  &  Electric  Company,  which  had  con- 
tracted to  furnish  him,  for  illuminating  purposes,  with  a  cnnwit 
of  104  volts  to  supply  twenty  16  candle  power  incandescent  lamps. 
Such  a  current  is  not  regarded  as  dangerous  to  human  lif& 
Tinder  the  method  in  use,  this  harmless  current  was  obtained  \tj 
passing  the  initial  dangerous  current  of  approximately  2,300  volts 
from  the  primary  wire  into  a  transformer  located  on  a  pole  in  the 
street  near  Mr.  Letson's  house,  where  it  was  reduced  to  104  v<dt8 
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shocked  and  slightly  burned.     The  suit  was  brought  under  the 
Tennessee  statute  by  the  widow,  on  behalf  of  herself  and  infant 
aon.    The  electric  company  was  charged  with  negligence  in  per- 
mitting the  deadly  current  to  pass  into  the  residence  of  the  de- 
ceased    The  jury  returned  a  verdict  for  $13,750.     We  shall  con- 
sider such  of  the  assignments  of  error  as  seem  material.     They 
may  be  grouped  under  three  heads :     First,  those  relating  to  the 
charge  of  negligence,  and  the  nature  of  the  proof  required  to 
sustain  it ;  second,  those  growing  out  of  the  defense  of  contributory 
negligence ;  and,  third,  those  concerning  the  measure  of  damages. 
1.  The  declaration  charged  the  defendant  in  three  counts  with 
n^igence  in  permitting  a  dangerous  and  deadly  current  of  elec- 
tricity to  pass  into  the  house  of  the  plaintiff's  intestate:     First, 
by  negligently  installing  its  wires  (in  connection  with  the  trans- 
former) and  defectively  insulating  them,  so  that  the  primary  and 
aecondary  wires  were  permitted  to  come  into  contact;  second,  by 
80  negligently  conducting  its  electric  light  plant  as  to  permit  such 
current  to  so  pass ;  and,  third,  by  so  negligently  conducting  itself 
that,  by  means  of  defective  wiring,  insulation,  and  apparatus,  it 
permitted  such  current  to  so  pass.     The  defendant  denied  any 
negligence,  averring  that  the  accident  was  due  to  the  negligence  of 
the  plaintiff's  intestate.     The  testimony  of  the  plaintiff  conclu- 
sively showed  that  the  cause  of  the  accident  Wjas  the  contact  or 
"  cross  "  between  the  primary  and  secondary  wires,  and  tended  to 
ahow  that  this  was  due  to  the  defective  installation  of  the  trans- 
former, the  wires  being  improperly  located  with  reference  to  one 
another,  and  one  left  so  loose  that  it  naturally  crossed  the  other. 
The  defendant  attempted  to  meet  this  by  showing  it  had  installed 
the  transformer  in  the  usual  and  proper  way,  that  used  by  other 
electric  light  companies  and  regarded  by  experts  as  safe;   but 
here  it  stopped.     Conceding  that  the  "  cross  "  existed,  it  made  no 
effort  to  explain  how  it  happened,  or  to  show  that  some  cause  for 
which   it   was   not   responsible   had   brought   about   the   contar^t. 
Obviously,  the  "  cross  "  was  in  itself  a  negligent  condition  of  the 
wires,  because  it  exposed  customers  within  reach  to  the  risk  of 
serious,  and  probably  fatal,  injury.     Such  being  the  nature  of 
the  testimony,  the  court  charged  the  jury  as  follows: 

"  Yon  may  also  and  jou  should  look  at  the  fact  that  the  accident  occurred, 
the  fact  that  the  wires  confessedly  did  come  together,  and  cause  this  acci- 
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dent,  BB  the  fact  and  circumBtancea  in  this  ease  in  deteimining  whether  tber^ 
was  any  negligence.  It  is  not  sufficient  in  itself —  Well,  I  don't  aAj  that  — 
It  Lb  for  you  to  Bay  whether  or  not,  from  the  nature  and  character  of  this 
accident,  from  the  nature  and  character  of  these  structurea,  from  the  condi- 
tion and  circiunstances  that  surrounded  the  particular  cause  of  happening 
of  the  accident,  was,  of  itself,  sufficient  to  infer  negligence  in  the  original 
■tnicture.  It  may  or  may  not.  It  is  a  question  for  the  jury  to  determine, 
and  you  are  to  look  at  the  happening  of  the  accident  as  a  fact  in  the  ease, 
just  BB  you  look  at  all  the  other  facta,  the  opinion  of  the  expert  witneMCS, 
the  description  of  the  structure  by  the  people  who  made  it,  the  de«criptilM 
as  it  was  found  at  the  time  of  the  accident  and  immediately  aft«rwardB,  and 
you  are  to  take  the  fact  that  the  accident  did  happen,  along  with  all  tlu 
other  facts  and  circumstances,  and  say  whether  or  not  it  ia  a  proper  and 
reasonable  inference  to  draw  from  the  accident  Itself  that  it  was  negligently 
constructed,  or  whether  the  accident  was  of  such  a  character  that  tbo  contact 
might  have  taken  place  without  any  negligence  in  the  original  eonatruction 
and  maintenance  of  the  wire. 

"  Now,  I  am  going  to  illustrate  that  point  to  you  by  telling  you  of  an  ex- 
perience of  my  own  in  relation  to  this  question.  I  was  sitting  on  the  tame 
bench  in  the  trial  of  a  case  with  Mr.  Justice  Brown,  now  of  the  Suprema 
Court  of  the  United  States,  when  he  was  a  district  judge,  and  the  question 
came  up  as  to  when  a  jury,  or  a  trier  of  the  facts,  or  a  court,  in  submitting 
a  question  to  the  jury,  would  be  forced  to  infer  from  the  accident  itself  that 
there  had  been  negligence,  and  illustration  was  made  of  two  railroad  tram* 
upon  a  single  track  coming  into  collision.  I  made  the  suggestion  that  that 
was  of  itself  conclusive  evidence  of  the  fact  that  there  waa  negligence  awne- 
where  for  which  the  company  was  liable  to  the  passengers;  that  two  train* 
could  not  come  into  collision  on  the  track  of  a  railroad  company  without  neg- 
ligence on  the  part  of  the  company  somewhere,  no  matter  whether  we  know 
where  it  was  or  not.  Mr.  Justice  Brown  said  he  did  not  agree  to  that,  beeanse 
he  said  some  third  party  might  come  and  throw  a  switch  in  such  a  way  that 
the  company  would  not  be  liable  for  it.  That  is  one  way  it  might  happ^ 
Th?rij  nii([ht  hp  such  a  i*trucfure  of  thi  gradw  that  a  train  fniplit  prt  away 
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VM  in  this  particular  case  such  circumstances  as  would  relieve  the  accident 
of  the  inference  that  you  would  otherwise  draw  about  the  negligence.    I  don't 
that  the  burden  of  proof  is  on  the  defendant  company  to  show  that  it 
guiltless  of  negligence;  that  is  not  what  I  mean.    The  burden  is  on  the 
plaintiff  to  show  that  it  was  guilty  of  negligence;  but  you,  in  determining 
this  question,  as  to  how  much  importance  you  are  to  attach  to  the  accident 
itself  as  proof  of  the  negligence,  you  are  to  look  at  whether  or  not  the  facts 
and  circumstances  of  the  case  have  shown  anything  to  indicate  that  the  acci- 
dent eould  have  happened  without  negligence;  for  instance,  if  a  great  storm 
had  been  shown,  a  cyclone,  or  a  wind  blowing  that  had  disarranged  these 
wires,  that  had  disarranged  the  cross-arms,  that  had  brought  the  poles  and 
stmcturea  together  through  some  violent,  through  some  extraordinary  and 
QBOsnal,  wind  and  storm,  and  things  like  that.    If  that  was  indicated  in  this 
proof,  you  would  be  justified  in  saying  that  the  happening  of  the  accident 
didnt  indicate  it" 

The  charge  is  criticised,  first,  because  it  applies  the  rule  of  res 
ipsa  loquitur,  and,  second,  because  it  does  not,  but  leaves  the  jury 
free  to  do  as  it  sees  fit  —  apply  the  rule  or  not.     It  is  urged  that 
the  rule  is  not  applicable,  but  if  it  is,  the  court  must  say  so,  and 
not  leave  the  matter  to  the  jury.     This  criticism  does  not  appeal 
to  us.     We  think  the  court  dealt  generously  with  the  defendant. 
No  rigid  rule  of  presumptive  guilt  was  applied,  but  after  the 
inferences  naturally  to  be  drawn  from  certain  facts  had  been  ex- 
plained, the  jury  was  left  free  to  determine,  from  all  the  circum- 
stances of  the  case,  whether  the  defendant  had  been  guilty  of 
negligence  or  not.     This  was  not  a  case  where  the  court  was 
obliged  to  say  whether,  from  the  mere  fact  of  the  accident,  negli- 
gence should  be  presumed.     In  Kearney  v.  London,  etc,  Ry.  Co., 
L.  R.  6  Q.  B.  759,  it  was  held  that  negligence  might  be  inferred 
from  the  fact  that  a  brick  fell  from  the  pier  of  a  railroad  bridge 
without  any  assignable  cause.     The  brick  struck  and  injured  the 
plaintiff,  who  was  passing  along  a  highway  underneath  the  bridge. 
This  presumption  was  based  upon  the  duty  of  the  railroad  com- 
pany to  keep  the  bridge  in  repair,  and  to  inspect  it  from  time  to 
time  to  ascertain  whether  the  brick  work  was  secure.     But,  in 
the  present  case,  the  cause  of  the  "  fall  of  the  brick  "  is  shown.     It 
was  the  "  cross  "  between  the  wires  that  sent  the  deadly  current 
into  the  house.     The  wires  were  out  of  repair.     The  contention 
of  the  company  amounts  to  this:  that  if  the  wires  were  properly 
installed  it  cannot  be  held  responsible  for  their  being  out  of  re- 
pair, unless  it  is  proved  they  got  out  of  repair  through  its  fault. 
But  this  loses  sight  of  the  duty  of  the  company  not  only  to  make 
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the  wires  safe  at  the  start,  but  to  keep  them  bo.  The;  must  not 
only  be  put  in  order,  but  kept  in  order.  The  obligation  ia  a  con- 
tinuing one.  The  safetj  of  patrons  and  public  permits  no  inter- 
mission. Constant  oversight  and  repair  are  required  and  must  be 
furnished.  Customers  who  contract  for  a  harmless  current  t» 
light  their  houses  are  entitled  to  rely  on  such  inspection  and  repair 
as  will  effectually  guard  them  against  a  dangerous  current  They 
cannot  guard  themselves.  Any  attempt  to  do  so  would  expose 
them  to  immediate  peril.  They  must  take  and  use  the  current 
on  trust,  relying  upon  the  protection  of  the  company.  In  view 
of  this,  when  a  deadly  current  enters  a  customer's  house  and  kills 
him,  it  is  not  too  much  to  call  upon  the  company  to  explain  the 
existence  of  the  defect  which  caused  the  tragedy.  If  attributable 
to  some  force  which  the  company  could  not  foresee  and  guard 
against,  it  should  not  be  held  culpable.  But  an  unexplained  de- 
fect is  a  blamable  one.  A  company  which,  for  purposes  of  gain, 
creates  or  carries  a  deadly  current,  must  take  care  of  it,  and  if  it 
gets  away  because  the  wires  are  out  of  order,  and  enters  a  resi- 
dence and  kills  a  customer  without  any  fault  on  his  part,  n^li- 
gence  is  presumed,  and  the  company  is  bound  to  exculpate  itself. 
Qriffin  v.  United  Electric  Light  Co.,  6  Am.  Electl.  Cas.  252,  164 
3fas8.  492,  41  N.  E.  675,  32  L.  K.  A.  400,  49  Am.  St.  Kep.  477; 
Clarke  v.  Nassau  Electric  R.  Co.  (Sup.),  6  Am.  Electl.  Cas.  234, 
41  N.  Y.  Supp.  78;  Dwyer  v.  Buffalo  General  Electric  Co. 
(Sup.),  7  Am.  Electl.  Cas.  456,  46  N.  Y.  Supp.  874;  Wolpers  v. 
Elcciric  Light  iC-  Power  Co.  ISiip.').  it  Am.  Electl.  Ca; 
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6  Am.  Electl.  Cas.  255,  100  Ky.  173,  37  S.  W.  851,  34  L.  R.  A. 
812 ;  City  of  Owensboro  v.  Knox's  Adm'r,  76  S.  W.  191,  25  Ky. 
Law  Rep.  680;  Oilhert  v.  Duluth  General  Electric  Co.  (Minn. 
1904),  9  Am.  Electl.  Cas.  — ,  100  N.  W,  653;  Newark  Electric 
Light  £  Power  Co.  v.  Garden,  6  Am.  Electl.  Cas.  275,  78  Fed. 
74,  23  C.  C.  A.  649,  37  L.  R.  A.  725 ;  May  v.  Burdette,  9  Q.  B. 
R  101 ;  Fletcher  v.  Rylands,  L.  R.  1  Ex.  265,  279 ;  Scott  v.  Docks 
Co.,  3  Hurl.  &  C.  596 ;  Kearney  v.  London,  etc.,  Ry.  Co.,  L.  R.  6 
Q.  B.  759,  762, 

2.  The  defendant  contended  that  the  plaintiff's  intestate  was 
guilty  of  contributory  negligence  in  using,  in  connection  with  the 
portable  lamp  which  he  was  turning  on  when  killed,  a  cord  such 
as  is  ordinarily  used  in  residences  for  pendent  lights,  and  which 
had  not  been  inspected  before  the  current  was  turned  on.  The 
current  was  turned  on  September  7,  1901,  and  the  accident  oc- 
curred May  19,  1903.  The  inspection  of  fixtures  was  made  by 
one  Cleary.  The  testimony  was  conflicting  upon  the  point 
whether  this  portable  light  was  inspected  or  not,  and  the  court 
snlmiitted  the  question  to  the  jury.  Cleary  testified,  under  ob- 
jection, that  the  kind  of  cord  used  on  this  lamp  was  in  common 
use  in  Memphis  for  that  purpose.  It  was  conceded  that  it  would 
carry  safely  a  current  of  104  volts,  which  was  all  that  was  con- 
tracted for,  and,  anyhow,  the  testimony  was  all  to  the  effect  that 
such  a  current  was  harmless  to  human  life.  The  proof  also  made 
it  clear  that,  no  matter  what  kind  of  cord  had  been  used,  the  cur- 
rent of  2,300  volts  would  have  been  fatal  to  Mr.  Letson  when  he 
grasped  the  lamp  the  way  he  did  and  turned  on  the  light.  In 
view  of  this,  the  action  of  the  court  relied  on  for  reversal  (if  it 
was  erroneous,  which  it  is  unnecessary  to  determine)  could  have 
had  no  effect  upon  the  verdict,  and  hence  was  harmless. 

In  Denver  Electric  Co.  v.  Lawrence,  8  Am.  Electl.  Cas.  617,  31 
Colo.  301,  73  Pac.  39,  a  young  man,  while  turning  on  an  in- 
candescent light  in  his  father's  house,  received  a  shock  which 
seriously  injured  him.  This  resulted  from  a  defect  in  the  trans- 
former, whereby  a  dangerous  current  was  carried  into  the  house. 
Respecting  the  effort  of  the  company  to  show  that  the  plaintiff 
turned  on  the  light  improperly,  and  thus  by  his  negligence  con- 
tributed to  his  injury,  the  court  said  (page  307,  31  Colo.,  page 
39,  73  Pac.) : 
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"The  fact  that  the  interior  fixtures  may  have  been  out  of  repair 
relieve  the  company  of  the  responsibility  it  owes  to  the  public,  and 
to  the  plaintiff,  to  not  permit  a  deadly  current  of  electricity  to  enter  tht 
house,  if  within  its  power  to  prevent." 

In  Oilbert  v.  Duluth  General  Electric  Co.  (Minn,  1904),  9  Am. 
Electl.  Gas.  — ,  100  N.  W.  653,  the  plaintiff's  intestate  was  killed 
while  turning  on  an  electric  light  in  his  bathroom.  His  death 
was  caused  by  an  excessive  current  which  entered  the  house  by  a 
"  cross  "  between  the  primary  and  secondary  wires,  so  the  caae 
was  similar  to  that  before  us.  Respecting  the  contention  that  the 
house  fixtures  were  defective,  and  therefore  the  deceased  was 
guilty  of  contributory  negligence,  the  court  said : 

"  We  are  of  the  opinion  this  contention  cannot  be  sustained.  Houm  fix- 
tures are  not  constructed  with  a  view  of  connecting  wires  with  death-dealing 
currents.  It  appears  from  the  record  secondary  wires  ordinarily  carry  a 
voltage  of  but  100,  or  one-fifth  the  amount  of  a  deadly  current,  and  one 
twenty-second  part  of  the  voltage  which  the  evidence  tends  to  show  passed 
over  the  wire  in  question  and  through  the  body  of  the  deceased.  Tha 
deceased  was  not  an  electrical  expert,  and,  unlike  appellant,  he  waa  not 
engaged  in  a  business  which  charged  him  with  special  knowledge  in  tha 
premises.  We  cannot  say  he  was  guilty  of  negligence  in  not  anticipating 
that  primary  and  secondary  wires  might  become  crossed  in  the  streets,  and 
that  it  was  his  duty  to  take  precautions  to  guard  against  danger  therefrom." 

Under  the  charge,  which  it  is  unnecessary  to  quote,  the  jury 
may  have  found  either  that  the  cord  had  been  inspected  and 
approved,  or,  if  not,  that  it  would  have  made  no  difference  whether 
it  or  another  kind  of  cord  was  in  use;  in  other  words,  that  the 
nature  of  the  fixture  had  nothing  to  do  with  the  accident;  that 
the  deadlv  current  would  have  killed  Mr.  Letson  when  he  came 
in  contact  with  the  brass  cap  of  the  lamp,  no  matter  what  kind 
of  cord  was  attached. 

3.  The  remaining  assii^iments  relate  to  the  testimony  admitted 
and  the  charge  given  respecting  the  measure  of  damages.  The 
deceased  was  a  contractor,  thirty-nine  years  old,  of  good  habits, 
industrious,  devoted  to  his  family,  and  what  is  called  a  "good 
provider."  He  left  a  widow,  and  a  son  about  nine  years  old. 
Ko  witness  was  introduced  who  was  able  to  state  just  what  his  in- 
come was,  but  testimony  was  admitted  tending  to  show  his  occupa- 
tion, his  industry,  and  his  mode  of  life,  from  which  it  appears  that 
he  was  in  the  habit  of  spending  on  his  family  between  $2,000  and 
$2,500  a  year.     It  is  urged  t\v\a  ^aa  cttot,\s\x\.  ^^  ds>  iLot  think  so. 
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The  testimony  was  admitted  in  default  of  better  proof  of  his  earn- 
ing capacity.  If  a  man's  income  is  limited  to  his  earnings,  if  he 
spends  only  what  he  earns,  then,  when  you  show  what  he  spends, 
you  furnish  data  for  estimating  what  he  earns,  and  that  was  what 
was  done,  and  the  best  that  could  be  done,  in  this  case. 

Many  exceptions  were  taken  to  the  charge  of  the  court.  It  was 
not  brief,  neither  is  counsel's  criticism.  We  have  carefully  read 
mnd  considered  both.  It  seems  that  the  Supreme  Court  of  Ten- 
nessee has  not  always  been  consistent  in  its  construction  of  the 
statutes  regulating  actions  of  this  kind.  From  time  to  time  it  has 
modified  and  altered  its  views ;  so  it  was  deemed  necessary,  in  the 
recent  case  of  Davidson  v.  Severson,  109  Tenn.  572,  72  S.  W.  967, 
to  review  elaborately  its  many  decisions,  for  the  purpose  of  ascer- 
taining and  stating  clearly  and  concisely  what  the  law  now  is. 
Counsel  agree  that  the  court  below  differed  from  both  of  them  in 
a  view  he  expressed  of  the  nature  of  the  action,  but  counsel  for 
the  plaintiff  below  insists  the  error  was  favorable  to  the  defendant. 
We  agree  to  this.  It  is  unnecessary  to  repeat  all  that  was  said 
generally  on  the  subject  of  damages.  The  material  inquiry  is 
whether  the  court  laid  down  the  right  rules  for  the  guidance  of 
the  jury,  correctly  stating  the  elements  of  damage  to  be  considered. 
We  think  the  charge,  taken  as  a  whole,  stated  the  law  properly, 
with  entire  fairness  to  the  defendant.  Portions  which,  detached 
from  the  context,  might  seem  to  be  misleading,  are  qualified  or 
corrected  by  what  succeeds.  Thus,  early  in  the  charge,  the  court 
made  a  quotation  from  the  case  of  Baltimore  &  Potomac  Railroad 
Co,  t\  Mackey,  157  U.  S.  72,  93,  15  Sup.  Ct.  491,  39  L.  Ed.  624, 
which  the  defendant  below  insists  amounted  to  an  instruction  that 
the  jury  might  consider  the  dependence  of  the  beneficiaries  on  the 
deceased,  for  the  purpose  of  enhancing  the  damages.  But  later, 
when  the  court  came  to  lay  down  the  rules,  the  jury  was  pointedly 
instructed  that  the  plaintiff  and  her  son  were  only  entitled  "  to 
such  a  fair  and  temperate  sum  of  money  as  would  compensate 
them  for  the  loss  of  the  husband  and  the  father."  All  sentimental 
considerations  were  carefully  excluded,  and  the  jury  was  re- 
stricted to  an  estimate  of  a  pecuniary  compensation  for  the  pe- 
cuniary loss  they  had  sustained.  Under  the  Tennessee  statute,  the 
widow  and  son  were  entitled  to  recover  the  damages  resulting  to 
them  from  the  death  of  the  husband  and  father.     The  measure  of 
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this  was  the  value  to  them  of  the  life  lost.  Estimated  in  money, 
it  was  what  his  life  was  worth  as  a  prospective  producer  of  money, 
and,  under  the  charge  as  given,  it  was  worth  no  more  in  that  sense 
to  the  widow  and  son  than  it  would  have  been  to  the  estate ;  indeed, 
if  anything,  it  was  worth  less.  Counsel  for  the  plaintiff  in  error, 
after  quoting  the  rules  laid  down  in  Davidson  v.  Severaon,  says: 

"The  nilea  referred  to  for  the  determi nation  of  the  pecuniary  losa  to  tht 
widow  and  children  embrace  onl;  the  pecuniar]'  value  of  the  life  of  the  de- 
ceased, to  be  deternined  upon  the  consideration  of  his  expectancy  of  life, 
hia  age  and  condition  of  health  and  strength,  his  capacity  for  earning  money 
through  skill  in  art,  trade,  profession,  occupation,  and  buainesa,  and  hii 
personal  habits  as  to  sobriety  and  industry;  all  modified,  however,  by  tfae 
fact  that  the  expectancy  of  life  is  at  moat  only  a  probability  based  upon 
experience,  and  also  by  the  fact  that  the  earnings  of  the  same  indiridual  are 
not  always  uniform." 

Conceding  this  to  be  a  fair  summary  of  the  law  as  it  stands,  we 
content  ourselves,  for  the  purpose  of  comparison,  with  quoting  the 
language  complained  of,  believing  it  kept  well  within  the  rules 
and  fairly  set  forth  the  elements  to  be  considered : 

"  Obviously  there  are  no  such  scales  with  which  a  jury  may  meaaure  the 
damages  to  a  widow  and  son  for  the  loss  of  the  husband  and  father.  Senti- 
mentally considered,  and  if  you  were  allowed  to  fix  any  damages  to  assuage 
their  mental  sufferings  by  reason  of  the  loss,  there  is  not  money  enough  in 
the  banks  to  pay  such  damages.  But  the  law  does  not  allow  you  to  proceed 
upon  any  such  theory.  It  is  simply  a  pecuniary  compensotion  for  the  pecuni- 
ary loss  they  have  sustained.  But  tbe  jury  is  not  left  without  some  guidance 
of  facta  to  enable  them  to  determine  what  would  be  fair,  reasonable,  and  taa- 
perate  compensation.  There  is  the  age  of  the  plaintiff  to  begin  with.  The 
law  does  not  allow  you  to  take  a  pencil  and  tablet  and  calculate  by  multipli- 
cation the  amount  of  his  yearly  income  by  the  number  of  years  of  hia  expect' 
ancy.  Now  the  proof  here  is  that  this  man  was  thirty-nine  years  old,  an) 
you,  as  men  of  ordinary  affairs,  will  know  about  how  long  a  man  thirty-nine 
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nch  that  you  cannot  very  well  set  down  and  find  on  one  side  the  debit  and 
on  the  other  side  the  credit,  and  render  a  verdict  accordingly.     You  can't, 
from  the  nature  of  the  circumstances  and  inquiry,  determine  what  you  are 
to  start  with  on  one  side,  and  what  you  are  to  deduct  on  the  other  side;  and 
therefore  the  law  only  allows  you  to  look  at  this  question  of  damage  and 
expectancy  as  a  substantive  fact  in  the  case,  to  see  what  kind  of  man  he 
was,  whether  young  or  old,  and  what  was  the  value  of  that  particular  man 
la  life.    And  then  it  allows  you  to  look  at  his  earning  capacity  in  the  same 
way.    What  was  his  capacity  in  business?    What  kind  of  money  did  he  earn? 
and  what  kind  of  man  was  he  about  earning  money?  so  as  to  determine,  the 
bert  you  may,  the  value  of  his  particular  life  to  his  widow  and  son.     Such 
multiplication  as  that  does  not  afford,  and  the  jury  is  not  allowed  to  use  it 
as  a  basis  of  their  calculations  at  all,  for  the  reason  that  it  is  impossible, 
on  the  other  side,  to  estimate  by  calculation  any  deductions  for  loss  of  time 
at  work,  by  sickness,  or  any  contingencies  of  human  life,  that  prevent  a  man 
from  earning  every  day  of  his  life  all  that  his  earning  capacity  would  justify. 
Therefore  it  is  that  all  the  use  that  you  can  make  of  the  expectancy  is  that 
a  man  of  Mr.  Letson's  age  would  live  about  twenty-nine  or  thirty  years.     Of 
eonne,  if  he  were  older  or  if  he  were  younger,  other  conditions  being  equal, 
yoo  could  not  give  the  widow  and  children  of  an  old  man  who  was  nearer 
the  grave  the  same  sum  of  money  that  you  would  a  younger  man.     Next,  the 
Supreme  Court  of  the  United  States  mentions  the  man's  health,  which,  of 
course,  is  an  important  element  in  the  proof,  as  an  unhealthy  and  sickly 
man's  life  would  not  be  worth  as  much   to  the  widow  and  children  in   a 
peeoniary  sense  as  the  life  of  one  who  was  in  good  health.    The  next  is  the 
elonent  of  his  strength  and  his  capacity  to  earn  money.     You  take  into  con- 
•ideration  the  man's  earning  capacity.     In  determining  that,  of  course,  the 
tmount  of  money  that  he  does  earn,  if  it  is  in  proof  before  you,  is  an  im- 
portant element  of  consideration;  but  it  is  not  necessary  that  he  should  show 
a  fixed   income  in   order   to  show  an   earning  capacity.     It   is   what  he   is 
capable  of  earning  that  enters   into  the  calculation,   rather   than   what  he 
aetnally  earns  in  fact.     W^hat  he  actually  earns  in  fact  may  be  a  demonstra- 
tion of  his  earning  capacity,  and  yet  it  may  be  more  than  he  actually  earns. 
It  is  not  impossible  that  his  fair  and  reasonable  earning  capacity  might  be 
less  than  he  earns,  in  fact,  under  exceptional  circumstances  —  such  as  favorit- 
iam,   for   instance.     So   the  jury   looks   to   the  man's   strength   and   earning 
capacity  as  an  element  in  their  calculation.     In  determining  this  question, 
yon  may  k>ok  at  any  fact  or  circumstance  in  the  proof  that  tends  to  show 
what  it  was.     Some  objection  has  been  made  in  this  case  that  no  earning 
capacity  has  been  shown  except  by  showing  the  mode  of  living,  and  it  is 
■aid  that  the  man  may  have  been  living  on  other  people's  money  and  not  on 
his  earnings,  because  it  is  said  that  he  had  recently  gone  through  the  bank- 
mptcy  court,  showing  that  he  was  a  man  who  had  been  in  debt.     All  these 
circumstances   you   are   to   consider   for  what   they  may  be   worth   in   your 
opinion  in  determining  what  the  man's  earning  capacity  was  to  support  his 
wife  and  children.     If  he  did,  as  a  matter  of  fact,  support  his  wife  and  chil- 
dren in  a  particular  style,  you  may  consider  that  fact  in  determining  what 
bis  earning  capacity  was.     If  you  should  see  that  he  got  the  money  from 
other  sources  than  from  his  own  efforts  and   his  own  earnings  or  income, 
that  would  be  a  matter  also  to  be  determined.     But  in  the  absence  of  proof 
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hat  be  b»d  other  source*  of  income  from  which  to  BUppoii  hia  familr,  jot 
coutd  be  authoriied,  I  should  think,  to  infer  from  the  fact  th«t  he  aupportci 
ilia  familj  in  a  particular  style  that  his  earaing  capacity  was  equal  to  that 
tuak,  in  making  this  estimate  of  damages  to  be  allowed  his  widow  and  soil 
C«rtainlj  what  thej  have  lost  by  his  death  is  that  which  they  received  throng 
his  life.  And,  then,  you  may  look  to  his  family,  in  its  eonditioa  of  depend- 
ence upon  him,  if  such  was  a  fact.  So,  geatlemen  of  the  jury,  you  locdc  to 
all  the  facte  and  cireumstances  in  this  man's  condition,  such  oa  thooe  which 
have  been  indicated,  and  similar  circumstAoees  that  may  appear  in  the  proof, 
whatever  they  are,  and  estimate,  as  beat  you  may,  the  Talue  of  the  man's 
life  to  his  widow  and  son." 


The  judgment  is  affirmed. 


Taitneb  t.  Town  of  Atjbdbit  bt  ai. 

WatMngton  Supreme  Court  — Feb.  9,  1905. 
37  \\'ash.  38,  70  Pac,  404. 

1.  COITTRACT  FOB  LlOHTINO  STKEITra  AND  PUBLIC  PLACES  —  LEITINQ  TO  LOWEST 

BiiinicB.  —  A  contract  for  lighting  tlw  streets  and  public  places  of  a  town 
is  not  a  contract  for  the  erection,  improvement,  or  repair  of  a  public 
building  or  work,  or  for  atrciet  work,  within  the  meaning  of  L.  1903, 
p.  33,  c.  20,  providing  that  such  contracts  shall  be  let  to  the  lowest 
bidder   aft^r  notice. 

2.  POWEB    OK    PUDLIC    OFTICIAIS    TO    COSTBACT    FOB    LlCHTIHO    STREETS.  —  The 

power  of  a  town  council  to  enter  into  a  contract  for  light  for  a  period 
of  three  years  and  bpj'ond  the  term  of  office  of  the  officers  executing  the 
contract  cannot  be  questioned,  in  the  absence  of  some  constitutional  or 
statutory   prohibition. 

Appeal  by  plaintiff  from  a  jnilgment  for  defendants.    Affirmed. 


T  apppllant. 


and  7.  B.  Kntcker- 
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Electric  Railway,  the  town,  and  its  officers  from  carrying  out  the 
terms  of  the  contract.  The  court  below  dismissed  the  action,  and 
from  its  judgment  an  appeal  is  taken.  The  appellant  claims  that 
the  contract  above  set  forth  is  void  for  two  reasons :  First,  be- 
cause the  contract  was  not  let  to  the  lowest  bidder  after  notice,  as 
required  by  the  act  of  March  4,  1903  (Laws  1903,  p.  33,  c.  29)  ; 
and,  second,  because  the  contract  extended  beyond  the  term  of 
office  of  the  officers  letting  and  executing  the  same.  The  above 
act,  so  far  as  material  to  the  question  now  under  consideration,  is 
as  follows : 

"  In  the  erection,  improyement  and  repair  of  aU  public  buildings  and  works, 
in  ill  street  and  sewer  work,  and  in  all  work  in  or  upon  streams,  bays  or 
water  fronts  or  in  or  about  embankments,  or  other  works  for  protection 
against  overflow  and  in  furnishing  any  supplies  or  materials  for  the  same, 
vben  the  expenditure  required  for  the  same  exceeds  the  sum  of  five  hundred 
dollars,  the  same  shall  be  done  by  contract  and  shall  be  let  to  the  lowest 
responsible  bidder,  after  due  notice,  under  such  regulations  as  may  be  pre- 
•eribed  by  ordinance." 

The  appellant  relies  on  the  decision  of  this  court  in  the  case  of 
State  V.  Pullman,  23  Wash.  583,  63  Pac.  265,  83  Am.  St.  Rep. 
836.  In  that  case  "  the  regents  of  the  Agriculture  College,  Ex- 
periment Station,  and  School  of  Sciences  of  the  State  of  Wash- 
ington entered  into  a  contract  with  the  city  of  Pullman,  through 
its  mayor,  that  the  college  or  the  State  would  construct  a  reservoir 
on  a  point  of  land  in  the  rear  of  the  college,  of  $250,000  gallons 
capacity,  lay  a  six-inch  main  therefrom  to  connect  with  the  town 
pump  of  the  city  of  Pullman,  give  to  the  town  the  use  of  said 
reservoir  and  pipe,  and  also  give  to  the  town  the  right  to  buy  the 
said  main  at  actual  cost  of  laying  the  same,  a  certain  monthly 
stipend  for  pumping  the  water  for  the  use  of  the  college,  and  a 
certain  number  of  cents  per  gallon  for  water  used  for  irrigation. 
At  the  end  of  the  term  for  which  the  contract  ran  the  city  refused 
t<  buy  the  plant,  and  this  action  was  brought  by  the  State  to  re- 
cover the  value  thereof,  which  was  alleged  to  be  $2,171.36."  It 
can  readily  be  seen  that  the  contract  in  that  case  was,  in  sub- 
stance and  effect,  a  contract  for  a  public  work,  and  came  directly 
within  the  prohibition  of  the  statute  in  force  at  that  time.  We 
do  not  think,  however,  that  a  contract  for  lighting  the  streets  and 
public  places  of  the  town  can  in  any  just  sense  of  the  term  be 
designated  as  a  contract  for  the  erection,  improvement,  or  repair 
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of  a  public  building  or  work,  or  as  street  or  sewer  work,  as  defined 
by  the  act  in  question.  This  precise  question  was  before  the  Su- 
preme Court  of  California  in  the  case  of  Electric  Light  &  Power 
Co.  V.  City  of  San  Bernardino,  100  CaL  348,  34  Pac  819.  The 
court  in  that  ease  says; 

"  Does  the  lighting  of  itreets,  as  here  described,  come  within  the  term 
'  Btreet  work,'  aa  used  in  the  foregoing  provision  of  the  Btatutel  We  «re 
satisfied  that  it  does  not,  and  to  give  such  a  meaning  would  demand  a  con- 
struction of  the  statute  entirely  unjustifiable  bj  its  language.  '  Street  work* 
is  a  phrase  of  common  usage,  and  has  a  well-deflned  Bigniftcation.  The  words 
mean  exactly  what  they  indicate  upon  their  face,  namely,  work  upon  a  street, 
work  in  repairing  or  making  a  street.  The  phrase  is  found  in  the  decisions 
of  this  court  and  in  the  statutes  of  the  State  times  without  number,  and  its 
construction  as  indicated,  to  our  knowledge,  has  never  been  questioned.  The 
parties  plaintiff  and  defendant  entered  into  an  express  contract.  The  plain- 
tiff fumislied  the  light  at  the  time  and  upon  tlie  terms  demanded  by  the 
contract,  and  the  city  now  retusea  to  pay  the  balance  due  under  its  contract, 
upon  the  ground  that  notice  was  not  given  in  the  newspapers  and  hids  re- 
quested. Such  being  the  status  of  the  case,  it  certainly  is  not  demanded  of 
us  that  doubtful  constructions,  even  if  this  provi!<ion  gave  occasion  for  them, 
should  be  resolved  in  favor  of  the  defendant.  The  provision,  fairly  construed 
by  all  rules  of  construction,  does  not  bring  the  subject  of  this  litigmtion  within 
the  term  '  street  work,'  as  there  used.  There  can  be  no  question  as  to  the 
sound  policy  of  a  law  requiring  municipal  corporations  to  enter  into  con- 
tracts for  the  payment  of  money  only  after  full  notice  and  opportunity  for 
competition;  but  that  is  not  a  matter  for  our  consideration  here.  We  must 
take  the  statute  aa  we  find  it.  ^^'e  can  neither  add  to  it  nor  subtract  from 
it.     It  is  uur  duty  alone  to  construe  it  as  it  stands  enacted." 

For  these  reasons  we  tliink  that  the  first  objection  to  the  validity 
of  the  contract  is  not  well  taken. 
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47  Pac.  758 ;  Splaine  v.  School  District,  20  Wash.  74,  64  Pac. 
766. 

The  contract  in  question  is  not  void  for  any  of  the  reasons 
stated,  and  the  judgment  of  the  court  below  is  therefore  affirmed. 

Mount,  C.  J.,  and  Dunbae,  Hadley,  and  Fullebton,  JJ., 
concur. 


Commonwealth  Electeic  Co.  v.  Rose. 

lUinois  Supreme  Court  —  Feb.  21,  1905, 
214  111.  545,  73  N.  E.  780. 

L  brsuiATiON  AND  Pbotbction  of  Wires  —  Evidence.  —  In  an  action  to 
recover  damages  for  the  death  of  a  lineman  caused  by  a  shock  received 
from  a  telephone  wire  falling  across  a  defectively  insulated  electric  light 
wire,  eveidenoe  held  sufficient  to  show  that  the  electric  light  company 
were  negligent  in  insulating  and  protecting  its  wires  as  required  by  a 
city  ordinance. 

2.  OcnrcuBRENT  and  Efficient  Cause  —  Question  for  Jury.  —  Where  it 
appeared  that  a  lineman,  killed  by  a  shock,  may  have  slipped  from  the 
cable  or  stand  on  which  he  was  standing,  and  the  shock  aided  and  con- 
tributed to  his  fall,  it  is  a  question  for  the  jury  whether  or  not  the 
•hock  was  a  concurrent  and  efficient  cause  of  the  fall. 
3.  Death  of  Lineman  —  Contributory  Negligence.  —  Whether  or  not  a 
lineman  was  in  the  exercise  of  ordinary  care  with  reference  to  the  failure 
to  use  a  belt  or  rubber  gloves,  or  with  reference  to  the  position  occupied 
by  him  while  he  was  engaged  in  his  work,  held  under  the  evidence  to  be 
a  question  for  the  jury. 

4.  Instructions.  —  In  an  action  for  the  death  of  a  lineman  killed  by  an 

electric  shock,  an  instruction,  that  ordinary  care  is  that  degree  of  care 
which  an  ordinarily  prudent  person,  with  deceased's  knowledge  or  means 
of  knowledge  of  electrical  affairs,  and  situated  as  deceased  was,  before 
and  at  the  time  of  the  accident,  would  exercise  for  his  own  safety,  is  not 
prejudicial. 

5.  Ordinance  —  Violation  of.  —  Violation  of  an  ordinance,  regulating  the 

erection  and  protection  of  wires  by  an  electrical  company,  is  prima  facie 
evidence  of  negligence. 

6.  Police  Power  —  Regulation  and  Control  of  Electric  Light  Companies. 

—  The  regulation  and  control  of  electric  light  companies  in  respect  to 
their  use  of  the  streets,  and  the  erection  and  construction  of  their 
appliances,  is  within  the  police  power  generally  delegated  by  the  State 
to  municipal  corporations. 

Appeal  by  plaintiflF  from  a  jiHs^ent  of  the  Appellate  Court 
affirming  a  judgment  for  plaintiflF.     Affirmed. 

Wkem  ▼lolatlom  of  Ordinanoo  Vrimm  Faoie  Evidenoe  of  Nocli- 

^8ee  note  to  San  Antonio  0a8  d  Electric  Co.  v.  Baddera  et  al.,  post. 
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Statement  of  facta  by  If  agbubeb,  J. : 

This  is  an  appeal  from  a  judgment  of  tbe  Branch  AppellaU  Court  for  the 
First  District,  affirming  a  judgment  for  {5,000  rendered  against  the  appeUaat 
eompany  in  favor  of  the  appellee  in  the  Superior  Court  of  Cooii  county  in 
an  action  on  the  case  prosecuted  to  recover  damsges  on  account  of  tbe  death 
of  Joseph  H.  Rose. 

The  declaration  consists  of  two  counts.  The  first  alleges:  That  on  ami 
prior  to  June  28,  I8BT,  appellant  was  an  Illinois  corporation.  That  the  citj 
council  of  Chicago  passed  an  ordinance  granting  to  appellant  the  right  to 
construct,  maintain,  operate,  and  use  on  certain  streets  in  Chicago  a  line  of 
wires  or  other  electric  conductors  for  the  transmisBion  and  distribution 
of  electricity  upon  certain  terms  contained  in  the  ordinance.  That  a  part 
of  said  ordinance  was  as  follows:  "All  conductors  and  wires,  owned  and  oper- 
ated by  tbe  said  company  under  the  provisions  of  this  ordinance,  shall  be 
proper!]'  insulated,  and  all  overhead  conductors,  used  by  said  company,  shall 
h«  protected  by  guard  wires  of  other  suitable  mechanical  device  or  devices." 
That  appellant  accepted  said  ordinance,  and  under  the  same  conducted  an 
electrical  business.  That  on  Ma;  10,  1901,  appellant  had  a  certain  wire, 
used  as  a  conductor  of  electricity,  and  heavily  charged  therewith,  running 
north  and  south  on  Pamell  avenue  within  said  city.  That  said  wire  was 
suspended  above  the  ground  upon  poles  and  extended  across  Sixtf'SevenUi 
street.  That,  by  virtue  of  tbe  ordinance,  it  was  appellant's  duty  to  niain- 
tain  said  wire  in  a  properly  insulated  condition,  and  have  it  protected  bf 
guard  wires,  or  other  suitable  mechanical  device,  hut  that  it  wantonly  and 
negligently  permitted  said  wire  to  become  and  remain  in  an  Improper  and 
defectively  insulated  condition,  and  unprotected  by  guard  wires,  or  other 
suitable  mechanical  device,  as  required  by  said  ordinance.  That  Roae  waa 
employed  as  a  lineman  by  the  Chicago  Telephone  Company,  which  had  certain 
wires  running  across  on  poles  at  the  intersection  of  Sixty-seventh  street  and 
Parnell  avenue  as  aforesaid.  That  while  Rose,  in  the  discharge  of  bis  dntTt 
was  on  one  of  said  telephone  poles,  and  exercising  ordinary  care,  etc,  aaid 
telephone  wire,  hy  reason  of  appellant's  wire  not  being  protected  as  afore- 
a  contact  with  the  same,  and,  by  reason  of  appellant's  wire  not 
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ftreet^  and  a  line  of  appellant's  electric  light  poles  and  wires  extended  along 
tbe  east  side  of  Pamell  avenue.  The  appellant's  electric  light  wires  passei 
wider  the  wires  and  cable  of  the  telephone  line,  about  two  feet  lower  than  the 
lowest  telephone  wire  or  cable.  There  were  two  of  appellant*s  electric  light 
wires,  each  carrying  a  current  of  2,000  volts,  while  on  each  of  the  telephone 
poles  there  were  five  cross-arms,  each  having  pins  for  ten  wires.  The  dis- 
tance between  these  wires  on  each  cross-arm  was  about  twelve  inches,  except 
the  two  Zicxt  to  the  pole,  which  were  sixteen  inches  apart  to  allow  for  the 
pole.  At  the  southwest  comer  of  Pamell  avenue  and  Sixty-seventh  street 
ilood  one  of  the  telephone  company's  poles,  designated  as  "  Pole  No.  2." 
Oae  hundred  and  twelve  and  three-fourths  feet  east  of  this  pole  was  another 
tdephone  pole  —  the  one  at  which  deceased  was  at  work  —  designated  as 
*Pole  No.  l.**  One  electric  light  pole  was  nineteen  feet  north  of  Sixty- 
•rventh  street,  while  the  next  one  south  was  sixty-four  feet  south  of  Sixty- 
seventh  street  —  which  was  about  seventy  feet  wide  —  making  these  two 
poles  aboQt  153  feet  apart.  The  lowest  cross-arm  of  the  telephone  poles 
was  thirty  feet»  and  the  electric  light  cross-arm  twenty-eight  feet  two  inches 
sbove  the  ground.  One  of  the  witnesses  states  that  there  was  only  one  and 
eae-half  feet  between  the  electric  light  wire  and  the  telephone  wire  above  it. 
From  pole  No.  2  to  the  electric  light  wires  was  thirty-six  feet,  and  from  the 
eketrie  light  wires  to  pole  No.  1  was  seventy-six  feet.  The  telephone  line 
croised  the  electric  light  wires  at  practically  the  middle  of  the  electric  span, 
viiich  was  about  100  feet.  There  were  from  thirty-six  to  forty  wires  on  the 
telephone  poles.  Stretched  along  on  the  telephone  poles  was  a  steel  cable, 
or  **  messenger,"  firmly  attached  to  the  poles,  used  to  support  a  large  number 
of  telephone  wires,  inclosed  in  a  lead  tube  or  casing.  This  was  attached  to 
the  pole  twenty -two  inches  beneath  the  lowest  cross-arm  of  pole  No.  1,  and 
three  feet  and  nine  inches  below  the  lowest  cross-arm  of  pole  No.  2.  The 
cross-arms  were  about  twenty- three  inches  apart. 

On  May  10,  1901,  the  deceased  four  or  five  other  members  of  his  gang  left 
their  work  at  some  other  part  of  the  telephone  lines,  and  came  to  the  comer 
above  described  at  about  2.30  P.  M.;  their  aim  being  to  take  down  two  dead 
wires,  which  extended  east  from  the  west  side  of  Pamell  avenue  to  Stewart 
avenue,  and  extend  a  new  wire  along  on  the  third  or  middle  cross-arm,  be- 
ginning at  pole  No.  2,  and  running  east.    The  plan  was  to  cut  off  the  dead 
wire,  or  wire  not  in  use,  on  the  bottom  cross-arm  of  the  telephone  pole,  and 
attach  it  to  the  new  wire,  and  by  this  means  draw  the  new  wire  from  pole 
S  to  pole  1 ;   it  being  the  intention  to  get  the  new  wire  across  and  above  the 
electric  light  wires.     The  dead  wire,  which  was  on  the  lowest  cross-arm  and 
was  to  be  cut  at  pole  No.   1,  was  to  be  taken  up  to  the  middle  cross-arm 
about  four  feet  above,  and  the  new  wire  was  to  be  fastened  to  it  at  the  west 
pole,  and  then  the  new  wire  drawn  across  from  pole  No.  2  to  pole  No.   1, 
and   so   on.     The   deceased   climbed   pole  No.   1,   which   was   about   sixty  to 
seventy  feet  east  of  Pamell  avenue,  and  Clark,  another  of  the  men,  went  up 
pole  No.  2  at  the  southwest  comer  of  Pamell  avenue  and  Sixty-seventh  street. 
Clark  stood  with  one  foot  on  the  lower  cross-arm  and  the  other  leg  hooked 
oiper  the  next  cross-arm  above,  and  in  this  position  on  the  west  side  of  the 
pole  detached  the  old  wire  from  the  pin  on  the  bottom  cross-arm,  raised  it 
to  the  middle  cross-arm,  and  united  it  to  the  end  of  the  new  wire,  and  fixed 
it  so  as  to  hold  it  at  that  point.    The  deceased  at  pole  No.  1  stood  on  the 
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steel  cable  on  the  west  side  of  the  pole,  facing  southeast,  the  wire  which  they 
were  raising  being  on  the  south  side  of  the  pole.  The  deceased  waited  for 
Clark  to  get  his  end  up  on  the  third  arm  and  spliced  before  going  further, 
and,  when  Clark  finished  fastening  the  new  wire  to  the  old,  he  placed  hie 
hand  in  the  loop  of  the  wire,  and,  holding  it  that  way,  placed  his  hand  oa 
the  cross-arm,  touching  a  guy  wire  which  was  there.  Clark  said,  "All  n^t/* 
to  the  deceased  who  was  already  waiting,  and  thereupon  the  deceased  cut  the 
wire  just  west  of  the  cross-arm  preparatory  to  carrying  it  higher.  In  eome 
manner,  after  it  was  cut,  the  wire  came  in  contact  with  the  electric  li^t 
wire  beneath  it,  and  Clark  and  deceased  both  received  an  electric  ahoek. 
Clark  did  not  receive  the  full  force  of  the  shock,  and  then  only  througfa  » 
small  part  of  the  hand,  but  it  made  him  jump,  although  he  did  not  felL 
The  deceased,  however,  was  standing  on  the  cable,  which,  in  turn, 
grounded,  thus  completing  a  circuit  with  the  electric  light  and  telephone 
At  the  same  time  when  Clark  received  the  shock,  deceased  cried  out,  "  Oh!  ** 
and  a  Hash  was  seen  at  his  end  of  the  wire.  After  this  exclamation 
was  seen  by  his  fellow  workmen  hanging  to  the  cross-arm  with  his 
having  lost  his  foothold.  He  hung  there  a  few  seconds  without  saying  any- 
thing further,  or  being  able  to  regain  his  footing,  and  then  fell  to  the  side- 
walk beneath,  and  died  in  a  half  hour  or  so  afterwards.  Upon  ezaminatioii 
it  was  found  that  the  telephone  wire  had  been  burned  in  two  where  it  eune 
in  contact  with  the  electric  light  wire. 

F.  J.  Canty  and  /.  C.  M.  Clow,  for  appellant. 
James  C.  McShane,  for  appellee. 

Opinion  by  Magruder,  J. : 

The  facts  of  this  case  are  settled  by  the  judgment  of  the  Supe- 
rior Court  of  Cook  county,  and  the  judgment  of  the  Branch  Ap- 
pellate Court  for  the  first  district  affirming  the  same,  in  favor  of 
the  appellee.  At  the  close  of  the  appellee's  evidence,  and  again 
at  the  close  of  all  the  evidence,  the  appellant  asked  the  court  to 
give  to  the  jury  a  written  instruction,  requiring  them  to  find  the 
defendant  not  guilty.  The  instruction  thus  asked  was  refused, 
and  the  only  question  for  us  to  consider,  so  far  as  the  evidence  is 
concerned,  is  whether  or  not  the  proof  tends  to  sustain  the  cause 
of  action. 

First.  The  evidence  tends  very  strongly  to  show  that  the  appel- 
lant company  was  guilty  of  negligence,  as  charged  in  the  declara- 
tion. The  ordinance,  referred  to  in  the  statement  preceding  this 
opinion,  and  the  material  part  of  which  is  set  out  in  hwc  verba  in 
the  declaration,  required  the  appellant  company  to  properly  in- 
sulate all  the  conductors  and  wires  owned  and  operated  by  it 
under  the  provisions  of  the  ordinance,  and  also  required  appellant 
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to  protect  all  overhead  conductors  used  by  it  by  guard  wires  or 
other  suitable  mechanical  device  or  devices.     The  proof  is  prac- 
tically without  contradiction  that  there  was  no  guard  wires  to 
protect  the  electric  wires,  used  by  the  appellant  at  the  intersection 
of  Pamell  avenue  and  Sixty-seventh  street,  where  such  wires 
fMissed  under  the  wires  of  the  telephone  company,  running  east 
and  west.     Guard  wires  are  defined  in  the  evidence  as  being  wires 
ronning  parallel  with  the  electric  wires,  and  above  them,  "  so  as 
to  keep  anything  from  above  dropping  upon  them,*'  and  there  are 
usually  three  of  the  guard  wires,  one  on  each  side  of  the  electric 
wires,  and  one  above  them.     The  guard  wires  have  no  electricity 
in  them.     One  of  the  witnesses  testified :    "  There  were  no  guard 
wires  at  the  street  intersection."     The  following  is  the  testimony 
of  another  witness :    "  Q.  Were  there  any  guards  there  ?     A.  No, 
lir;  no  guards."     The  proof  also  tends  to  show  that  the  electric 
li^t  wires  were  not  protected  by  any  other  suitable  mechanical 
device.     As  the  plats  and  diagrams  in  evidence,  and  the  state- 
ments of  the  witnesses,  show  that  there  was  nothing  at  all  over 
the  electric  light  wires,  there  could  have  been  no  other  device  over 
the  electric  light  wires  as  a  protection.     The  testimony  tends  to 
show  that,  if  there  had  been  such  guard  wires  over  the  electric 
light  wires  to  protect  them,  no  electric  shock  would  have  been 
produced,  when  one  of  the  telephone  company's  wires,  stretched 
above  the  electric  light  wires,  fell  upon  the  latter  and  came  in 
contact  with  them. 

The  evidence  also  tends  to  show  that,  at  the  time  the  accident 
occurred,  the  electric  light  wires  were  not  properly  insulated,  as 
required  by  the  ordinance.     The  absence  of  proper  insulation  is 
sustained  by  the  testimony  of  both  sides.     The  insulation  was  a 
sort  of  rubber  covering,  and  is  described  by  the  witnesses  as  hav- 
ing been  in  a  rough,  frayed  condition,  so  that  little  strips  were 
hanging  from  it.     It  is  also  stated  by  some  of  the  witnesses  to 
lave  been  worn  off  in  a  great  many  places  at  that  point.     It  was 
in  a  ra^^ed  condition.    One  of  appellant's  witnesses  states  that  the 
insulation  in  some  places  was  very  bad,  and  gave,  as  a  reason  why 
lie  regarded  it  as  bad,  that  he  saw  "  strings  hanging  down."     The 
insulation  is  stated  to  have  been  made  of  some  kind  of  nonconduct- 
ing fiber,  soaked  in  a  moisture-proof  compound,  and  also  noncon- 
ducting material,  which  adhered  closely  to  the  wire.    As  one  of  the 
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purposes  of  insulation  was  to  keep  out  water,  it  was  in  a  defective 
condition  as  soon  as  it  began  to  loosen.  The  testimony  tends  to 
show  that,  if  the  electric  light  wires  of  the  appellant  had  been  : 
properly  insulated,  the  electric  ehock,  which  either  alone  or  in  c(»-  . 
nection  with  other  causes,  caused  the  death  of  Sose,  woald  not 
have  occurred  when  the  telephone  wire  over  the  electric  light  wim 
fell  or  swayed,  so  as  to  come  in  contact  with  the  latter. 

While  the  appellant  does  not  seriously  oppose  the  contention  . 
that  there  was  an  absence  of  such  guard  wires  and  insulation,  m 
were  required  by  the  ordinance,  yet  it  claims  that  the  injury  wm 
not  caused  thereby.  The  evidence  tends  to  show  that  the  swaying 
or  falling  of  the  telephone  wire,  so  as  to  come  in  contact  with  tlM 
eelctric  wires  beneath  it,  was  an  almost  necessary  result  of  tlie 
character  of  the  work  which  the  deceased  and  his  fellow  workmen 
were  doing.  The  proof  is  quite  clear  that  the  deceased  did  reoeiv* 
an  electric  shock,  produced  by  the  contact  between  the  two  classoB 
of  wires.  The  witness,  Clark,  swears  that  he  received  a  shock, 
and  let  go  tlie  wire,  and  that  he  and  the  deceased  both  Lad  hold 
of  the  same  wire,  so  tliat  the  same  shock,  which  caused  Clark  to 
"jump,"  paasf^d  into  the  body  of  the  deceased,     Clark  says: 

"  Everything  was  all  right,  and  tliEn  I  told  him  I  WBS  ready,  und  the 
thing  I  knew  I  received  the  ahoclc,  nnii  I  immedintely  let  go  and  got  my  hairi 
in  the  clear.  It  came  from  the  electric  wire  between  Rose  and  myself, 
waa  the  same  thing  he  got;  the  same  shock.  We  both  had  hold  of  the  s 
wire.  When  I  got  shocked,  it  caused  me  to  let  go  and  jump  lo  one  Bid«i 
but  1  did  not  lose  my  footing." 
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exercise  of  ordinary  care  for  his  own  safety.  Pullman  Palace  Car 
Co.  V.  Loach,  143  DL  242,  32  N.  E.  285,  18  L.  R  A.  216 ;  Chi- 
(Mgo  A  AUan  Railroad  Co.  v.  Harrington,  192  111.  9,  61  N.  E.  622. 

The  case  at  bar  is  somewhat  similar  in  its  facts  to  the  case  of 
Economy  Light  &  Power  Co.  v,  Sheridan,  8  Am.  Electl.  Cas.  795, 
iOO  IlL  439,  65  N.  E.  1070,  and  the  principles  of  law  there  an- 
■oonced  are  applicable  here.  In  the  Sheridan  Case,  supra,  it  was 
aid,  where  the  plaintiff's  intestate  came  in  contact  with  an  elec- 
tric light  wire  and  received  an  electric  shock  which  threw  him 
from  the  pole  upon  which  he  was  working  to  the  ground,  and 
erased  his  death,  that  '^  there  was  no  direct  proof  that  the  de- 
flttsed  came  in  contact  with  the  electric  light  wire,  and  that  he 
neeived  an  electrical  shock  which  threw  him  from  the  pole  to  the 
groond,  but  from  the  facts  and  circumstances  proven  it  might 
fiurlj  and  reasonably  be  inferred  that  such  was  the  cause  of  his 
detth.  That  such  was  the  fact  was  susceptible  of  being  proven  by 
dirnmstantial,  as  well  as  by  direct  testimony."  We  are  of  the 
opinion  that  the  evidence  tends  to  show  that  the  appellant  com- 
piny  was  guilty  of  negligence  in  the  respects  above  indicated,  and 
tint  such  negligence  was  the  cause  of  the  injury  to  the  deceased. 

Second.  The  next  question  which  arises  under  this  branch  of 
the  case  is  whether  or  not  the  deceased  was  in  the  exercise  of 
ordinary  care  for  his  own  safety  at  the  time  when  the  accident 
occurred.  This  was  a  question  of  fact  for  the  determination  of 
the  jury,  and  was  submitted  to  them,  as  we  think,  under  proper 
instructions.  It  is  claimed  by  the  appellant  that  the  deceased  was 
guilty  of  contributory  negligence  upon  four  alleged  grounds: 
First,  that  he  knew  of  the  defective  condition  of  the  electric  light 
wires;  second,  that  his  position  upon  the  pole  was  not  proper; 
third,  that  he  should  have  worn  a  belt,  and,  fourth,  that  he  should 
kive  worn  rubber  gloves.  The  evidence  does  not  show  conclu- 
sively that  the  deceased  had  actual  knowledge  of  the  absence  of  the 
guard  wires,  and  of  the  improper  condition  of  the  insulation.  The 
wires  were  some  twenty-eight  or  thirty  feet  above  the  ground,  and 
wme  of  the  testimony  is  to  the  effect  that  it  was  not  possible  for  a 
person,  standing  on  the  ground,  to  see  the  exact  condition  of  the 
wires  overhead.  The  proof  shows  that  there  was  some  conversa- 
tion among  some  of  the  men,  while  going  from  a  former  job,  upon 
which  they  had  been  at  work,  to  the  comer  of  Pamell  avenue  and 
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Sixty-seventh  street,  in  reference  to  the  defective  condition  of 
the  wires  as  to  insulation ;  hut  it  is  not  clear  that  this  conversatitn 
was  heard  by  the  deceased.  On  the  contrary,  the  testimony  tends 
to  show  that  the  knowledge  of  the  witnesses,  testifying  as  to  the 
defective  condition  of  the  electric  light  wires,  was  acquired  by 
them  after  the  accident  occurred,  and  not  before  the  occurr^ice 
of  the  same. 

It  is  said  that  the  deceased  was  guilty  of  contributory  n^i- 
jence,  because  he  stood  upon  the  steel  cable  or  "  messenger  "  at- 
tached to  the  poles,  whereas  Clark,  one  of  the  men  who  was  at 
work  upon  the  pole  west  of  the  one  where  the  deceased  was  work- 
ing, placed  himself,  or  a  portion  of  his  body,  upon  one  of  the 
cross-arms  of  the  pole.  There  is  evidence,  however,  tending  to 
show  that  the  circumstances  under  which  the  deceased  was  at  woA 
were  different  from  those  under  which  Clark  was  at  work,  and 
that  the  position  of  the  deceased,  while  standing  upon  a  firm  steel 
cable  carrying  no  current,  left  him  free  to  use  his  hands  in  doing 
his  work,  and  was  a  convenient  and  proper  mode  of  doing  tits 
same.  There  was  nothing  to  show  that  the  deceased  had  any 
reason  to  expect  a  shock,  and  it  was  for  the  jury  to  say  whethor 
or  not  the  position  which  he  occupied  while  doing  his  work  indi- 
cated that  he  was  guilty  of  negligence. 

It  is  also  said  that  the  deceased  was  guilty  of  negligence,  be- 
cause he  did  not  have  a  belt  attached  to  the  pole  at  the  time  he 
received  the  shock.  There  is  evidence  tending  to  show  that  the 
lelt  is  used  ordinarily  in  constnictiou  work,  or  a  different  kind 
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liave  been  necessary  to  unhook  it  in  climbing  up  and  down  the 
pole,  and  that  the  braces,  which  extended  outward  from  the  pole 
just  above  each  cross-arm  to  the  next  arm  above,  would  have  pre- 
vented the  slipping  of  the  belt  high  enough  to  have  enabled  the 
deceased  to  have  stood  on  the  second  cross-arm. 

What  has  been  said  is  also  applicable  to  the  question  whether 
or  not  the  deceased  was  guilty  of  negligence  in  not  using  rubber 
^oves.     There  is  some  proof  tending  to  show  that  there  were 
rubber  goves  in  the  wagon  in  which  the  workmen  rode  when  they 
etme  to  the  point  where  the  deceased  and  his  companions  were  to 
do  their  work.     There  is,  however,  proof  tending  to  show  that 
robber  gloves  are  used  entirely  in  handling  what  are  called  "  live  " 
wires;  that  is,  wires  with  a  current.     The  wires,  which  it  was 
aeoessary  for  the  deceased  to  handle  in  doing  the  work  in  which 
lie  was  engaged,  were  not  charged  with  any  current,  as  we  under- 
stind  the  testimony.     In  short,  there  is  evidence  tending  to  show 
that  the  use  of  rubber  gloves  by  deceased  in  the  work,  which  he 
wu  doing,  would  have  been  an  inconvenience.     We  are  unable 
to  say  that  there  is  no  evidence  tending  to  show  that  the  deceased 
was  in  the  exercise  of  ordinary  care  for  his  own  safety.     The 
question  whether  or  not  he  was  in  the  exercise  of  such  care  with 
reference  to  the  failure  to  use  the  belt  or  the  gloves,  or  with  refer- 
ence to  the  position  occupied  by  him  while  he  was  engaged  in  his 
work,  was  submitted  to  the  jury  by  the  instructions  asked  by  and 
given  for  both  parties. 

Third.  It  is  claimed  by  appellant  that  the  court  erred  in  giving 
to  the  jury  the  second  instruction,  which  was  given  for  the  appel- 
lee, and  which  is  as  follows : 

''The  ooort  instructs  the  jury  that  ordinary  care,  as  mentioned  in  these 
iastnietions,  is  that  degree  of  care  which  an  ordinarily  prudent  person,  toith 
l*s  knowledge  or  means  of  knowledge  of  electrical  affairs,  and  situated 
was,  before  and  at  the  time  of  the  accident,  would  exercise  for 
kb  own  safety.^ 

The  objection  made  to  this  instruction  is  that  it  included  the 
Italicized  words  as  above  indicated.  We  concur  in  the  following 
views,  expressed  by  the  Appellate  Court  in  their  opinion  deciding 
this  case,  in  reference  to  the  instruction  above  quoted,  to  wit : 

"Tlie  iostmetioii  obviously  refers  to  the  question  of  whether  the  deceased 
ordinary  eare  for  bis  own  safety.    In  our  opinion  the  defendant  was 
prejndtoed  by  the  words  complained  of.    The  deceased  was  an  experienced 
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linemui  kud  had  been  a  foremuL  Acta  or  condnct  on  hia  pmrt  might  unonnt 
to  or  conBtitute  negligence,  when  the  aune  «cte  or  conduct  on  the  part  ot  ont 
wbollf  ignorant  of  electrical  affairs  would  not  anionnt  to  n^ligence.  It  wh 
for  the  jury  to  Sod,  from  all  the  evidenoe,  what  the  deceased  did,  or  failed  todo^ 
and  then  to  aaj  whether  such  acts  and  conduct  showed  ordinary  care  on  hii 
part  (or  hia  own  aafety,  or  amounted  to  contributory  negltgenoe.  Thia  in- 
cluded as  well  the  acta  and  conduct  of  the  dsceaaed  in  placing  himself  in  tha 
position  in  which  he  was,  as  his  acts  and  conduct  in  that  position;  but  we 
cannot  see  that  the  instruction  is  subject  to  the  criticism  that  it  assumes  tliat 
the  deceased  exercised  ordinary  care  in  placing  himself  in  the  position  ia 
which  he  was  at  the  time  he  fell." 

The  inBtructions  could  have  worked  no  injur;  to  the  appellant, 
becauBe  the  clause  objected  to  imposed  upon  the  deceased  a  higher 
degree  of  care  than  an  ordinary  person  would  be  required  to  exer- 
cise under  the  same  circumstances.  The  evidence  shows  that  the 
deceased  was,  or  should  have  been,  versed  in  electrical  affairs,  and 
hence  was  charged  with  a  knowledge  of  the  dangers  surrounding 
him  greater  than  an  ordinary  person  would  be  charged  with. 

In  addition  to  this,  the  error  in  inserting  the  italicized  wordfl 
in  the  instruction,  if  there  was  error,  was  cured  by  the  instruc- 
tions which  were  given,  inasmuch  as  from  a  consideration  of  all 
the  instructions,  regarded  as  one  charge,  the  jury  could  not  have 
been  led  into  any  error  aa  to  the  degree  of  ordinary  care  whici 
the  deceased  was  required  to  exercise.  Instruction  1  ^ven  for 
the  appellee  and  instructions  13,  17,  20,  6,  7,  and  16  given  for 
the  appellant  all  required  that  the  deceased  should  exercise  ordi- 
nary care  for  his  ovm  safety.     Instruction  6,  pven  for  the  ap- 
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to  pass,  the  violation  of  the  ordinance  is  prima  facie  evidence  of   *' 
negligence.     Under  its  charter  the  city  of  Chicago  had  the  right    ^ 
to  regulate  the  use  of  the  streets  and  to  provide  for  the  lighting    ^ 
of  the  same.    1  Starr  &  C.  Ann.  St.  1896  (2d  ed.),  p.  694,  c.  24,    = 
par.   63.     In  addition  to  this,   "  the  regulation  and  control  of    ' 
electric  light  companies  in  respect  to  their  use  of  the  streets,  and 
the  erection  and  construction  of  their  appliances,  is  within  the 
police  power  generally  delegated  by  the  State  to  municipal  cor- 
porations."    10  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  863.     "  The 
special  duty,  a  violation  of  which  is  negligence  in  law,  may  alae 
be  created  by  statute  or  ordinance."    21  Am.  &  Eng.  Enc  of  Law 
(2d  ed.)  460.      The   ordinance   here   in   question,    having  beea 
passed  in  pursuance  of  a  power  conferred  by  statute,  has  the  force 
and  power  of  the  statute.     United  States  Brewing  Co.  v.  Stolten- 
herg,  211  HI.  531,  71  K  E.  1081,  and  authorities  there  referred  to. 

Nor  can  it  be  said  that  the  ordinance  in  question  is  indefinite 
and  uncertain  by  reason  of  the  use  of  the  words,  "  or  other  suit- 
able mechanical  device  or  devices."  Nor  is  there  any  delegation 
of  power  by  the  ordinance  to  a  city  representative  to  determine 
what  are  suitable  mechanical  devices.  A  statute,  relating  to  fire 
escapes,  which  provided,  among  other  things,  that  certain  build- 
ings "  shall  also  be  provided  with  one  or  more  automatic  metallic 
fire  escapes,  or  other  proper  device,"  and  imposed  upon  the  in- 
spector of  factories  certain  duties  with  reference  to  enforcing  the 
same,  has  been  sustained  by  this  court.  Arms  v.  Ayer,  192  HI. 
601,  61  N.  E.  851,  58  L.  R.  A.  277,  85  Am.  St.  Rep.  357.  See,, 
also,  to  the  same  effect  McRichard  v.  Flint,  114  N.  Y.  222,  21 
N.  E.  153,  and  Willy  v.  Mulledy,  78  N.  Y.  310,  34  Am.  Rep.  536. 
The  views,  expressed  in  the  Ayer  and  Flin  Cases,  supra,  apply 
here.  Moreover,  the  proof  shows  that  appellant  accepted  the  ordi- 
nance without  qualification,  and  availed  itself  of  the  benefits  of 
the  same,  and  therefore  is  now  estopped  from  repudiating  its  con- 
ditions. Chicago  General  Railway  Co.  v.  City  of  Chicago,  176 
m.  253,  52  N.  E.  880,  68  Am.  St.  Rep.  188 ;  21  Am.  &  Eng.  Enc 
of  Law  (2d  ed.)  979.  We  are  of  the  opinion  that  the  trial  court 
committed  no  error  in  refusing  the  instructions  upon  this  subject, 
or  in  refusing  to  exclude  the  ordinance. 

The  refusal  of  some  other  instructions  is  complained  of,  but 
they  were  erroneous  as  seeking  to  confine  the  attention  of  the  jury 
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to  the  absence  of  proper  insulation  alone,  without  reference  to  the 
additional  requirement  of  the  ordinance  as  to  the  protection  of 
the  electric  light  wires  by  guard  wires,  and  as  excluding  from 
their  consideration  the  receiving  of  the  electric  shock  as  a  con- 
curring cause  of  the  deceased's  fall. 

Fifth.  Complaint  is  also  made  on  behalf  of  the  appellant  that 
counsel  for  appellee  made  improper  remarks  in  his  address  to  the 
jury.     We  discover  nothing  in  the  remarks  so  made  which  trans- 
gressed the  limits  of  legitimate  argument.     The  remarks  alleged 
to  have  been  improper  related  to  the  acceptance  of  the  ordinance 
by  the  appellant  company,  and  the  failure  of  that  company  to 
obey  it  after  its  acceptance.     The  inference  and  argument  in  ref- 
erence to  the  acceptance  were,  as  we  think,  justified  by  the  facts, 
and  such  facts  were  substantially  undisputed.     Other  remarks, 
iD^ed  to  have  been  improper,  were  comments  made  by  counsel 
npon  the  testimony  and  conduct  of  one  of  the  appellant's  witnesses. 
Counsel  may  arraign  the  conduct  of  the  parties,  and  impugn, 
excuse,  justify,  or  condemn  motives,  so  far  as  they  are  developed 
in  evidence,  or  assail  the  credibility  of  witnesses  when  it  is  im- 
peached by  direct  evidence,  or  by  inconsistency,  or  incoherency 
of  their  testimony,  their  manner  of  testifying,  their  appearance 
npon  the  stand,  or  by  circumstances.     "  He  may  argue  such  con- 
clusions from  the  testimony  as  he  pleases,  provided  he  does  not 
misquote  witnesses."     2  Enc.  of  PI.  &  Pr.   716.     It  has  been 
said :     "  Just  and  fierce  invective,  when  based  upon  the  facts  in 
evidence  and  all  legitimate  inferences  therefrom,  is  not  discoimte- 
nanced  by  the  courts."     Id.  p.  747. 

For  the  reasons  above  stated,  the  judgment  of  the  Appellate 
Court  is  affirmed. 
Judgment  affirmed. 


Williams  v.  North  Wisconsin  Lumbeb  Co. 

Wiscoruin  Supreme  Court  —  Feb.  21,  1905, 

124  Wis.  328,  102  N.  W.  589. 

1.  Death  bt  Shock  from  Livb  Wire  —  Compiaint  Chaboing  Negijgence.  — 
The  complaint  in  this  action,  as  originally  shown,  charged  as  one  ground 
of  actionable  negligence  that  the  defendants  carelessly  and  negligently 
turned  on  the  electric  carrent  without  notice  to  the  deceased,  and  know- 
ing thai  the  deceased  was  either  working  upon  or  likely  to  be  working 
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upon  the  wires,  whereby  the  deceased  was  killed.  Held,  that  it 
proper  to  amend  the  complaint  by  striking  out  the  further  allegation 
that  the  death  was  wholly  caused  by  the  wilful,  wanton,  reckless,  n^li- 
gent  act  of  the  defendants. 

2.  Obdinaby  Care — Instbuctions.  —  Ordinary  care  is  that  degree  of  care 

usually  or  ordinarily  exercised  by  persons  of  ordinary  care  and  prndcnee 
engage  in  the  same  or  similar  business  under  the  same  or  similar  cireum- 
stances.  A  charge,  defining  ordinary  care  as  such  as  is  ordinarily  uaed 
by  persons  where  conduct  is  the  test  under  the  facts  and  circumatanees 
surrounding  them  at  the  time,  is  erroneous. 

3.  Duties  of  Master  to  Servant.  —  A  master  owes  certain  duties  to  Us 

employees  which  he  cannot  delegate,  such  as  the  duty  to  furnish  a  reaaon- 
ably  safe  place  to  work,  the  duty  to  furnish  reasonably  safe  tools  and 
appliances,  the  duty  to  provide  reasonably  competent  and  careful  fellow 
servants,  and  the  duty  to  warn  an  employee  of  latent  dangers. 

4.  Same  —  Delegation  of  Details  —  Changino  of  Armature.  —  Where  the 

master  has  provided  a  safe  place,  safe  tools,  competent  and  careful  em- 
ployees, and  has  given  sufficient  warning  of  hidden  or  latent  dangers,  he 
may  doubtless  commit  to  employees  the  details  of  the  work.  Thus,  the 
changing  of  an  armature  in  a  power  house  is  a  detail  of  the  bniinfi 
which  may  properly  be  left  to  the  employees. 
6.  Negugence  of  Superintendent  —  Contribl*tory  Negligence  —  Qumnon 
FOR  Jury.  —  Whether  a  superintendent  of  an  electric  light  plant  WM 
negligent,  so  as  to  impose  liability  upon  himself,  in  turning  on  the  cur- 
rent without  notice  to  a  lineman,  and  whether  the  lineman  was  guiltr 
of  contributory  negligence  in  splicing  a  wire  without  notifying  the  super- 
intendent are  questions  for  the  jury. 

Api)eal  by  defendants  from  a  judgment  for  plaintiff.    Reversed* 
Statement  of  facts  by  Winslow,  J. : 

This  is  an  action  by  the  plaintiff,  as  administratrix  of  the  estate  of  Ben 
Williams,  deceased,  for  damages  sustained  by  her  as  widow  of  said  Ben 
Williams  on  account  of  his  death,  which  is  claimed  to  have  been  caused  by 
the  noglijjence  of  the  defendants  on  September  1,  1902.  The  evidence  showed, 
without  substantial  dispute,  the  following  facts:  At  the  time  of  the  accident, 
and  for  some  time  prior  thereto,  the  defendant  lumber  company  owned  and 
operated  a  sawmill  at  the  village  of  Ilayward,  and  also  an  electric  light 
plant,  with  which  it  li<;lited  its  factory  and  tlie  streets  and  residences  of  aaid 
village;  and  that  the  defendant  Rogers  was  the  superintendent  of  its  lumber 
business  as  well  as  the  electric  light  business.  For  a  number  of  years  the 
deceased,  Ben  Williams,  operated  a  dynamo  at  the  electric  light  plant  at 
night,  and  made  repairs  upon  the  plant  and  wires  during  the  forenoon,  and 
took  a  rest  in  the  afternoon.  One  Fox  was  engineer  of  the  engine  at  the 
planing  mill,  and  assisted  in  making  repairs  on  the  dynamo  from  time  to 
time.  Tliree  days  before  the  death  of  Williams  the  armature  of  the  dynamo 
was  burned  out  and  taken  to  Minneapolis  by  Rogers  to  be  repaired,  an*! 
during  his  ah(«ence  the  street  lights  were  not  in  operation.  Rogers  returned 
with  the  armature  on  Saturday  night,  but  it  was  not  put  in  poaition  Until 
Monday,  which  was  the  day  of  the  injury.    On  that  day  defendant  BiQgeri 
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upon  the  wires,  whereby  the  deceased  was  killed.  Held,  that  it  wa* 
proper  to  amend  the  compliiiDt  by  striking  out  the  furthw  alkg&tiOD 
that  tbe  death  was  wholly  caused  by  the  wilful,  wanton,  reckleaa,  n^li- 
geot  act  of  the  defendants. 

2.  Obdikabt  Case— Ihstbuctionb,  — Ordinary  care  U  that  degnt  of  care 

usually  or  ordinarily  exercised  by  persons  of  ordinary  care  and  pnidenoe 
engage  in  the  same  or  similar  business  under  the  same  or  eimiUr  circum- 
stances. A  charge,  defining  ordinary  care  as  such  as  is  ordinarily  uaed 
by  persons  where  conduct  is  tbe  teat  under  the  facta  and  circumatanees 
surrounding  them  at  the  time,  ia  erroneous. 

3.  Duties   of  Master  to   Sebvant.  —  a   master  owes  certain   duties  to  hii 

employees  which  he  cannot  delegate,  such  as  the  duty  to  furnish  a  reason- 
ably safe  place  to  work,  the  duty  to  furnish  reasonably  safe  tools  and 
appliances,  the  duty  to  provide  reasonably  competent  and  careful  fellow 
servants,  and  the  duty  to  warn  an  employee  of  latent  dangers. 

4.  SAiti  —  Dbleoatiok  or  Dn'AiLB  —  CHAnoiNO  of  Abuatubk.  —  Where  the 

master  has  provided  a  safe  place,  safe  tools,  competent  and  careful  em- 
ployees, and  has  given  sufficient  warning  of  hidden  or  latent  dangers,  be 
may  doubtless  commit  to  employees  the  details  of  the  work.  Thus,  the 
changing  of  an  armature  in  a  power  house  is  a  detail  of  the  buaioeaa 
which  may  properly  be  left  to  the  employees. 

fi.    NEQUOEKCB    of    StJFEBINTENDENT CONTBIBUTOBT    NEOLIOENCE QUBSTIOir 

FOB  JuBT.  —  Whether  a  superintendent  of  an  electric  light  plant  was 
negligent,  so  as  to  impose  liability  upon  himself,  in  turning  on  the  enr- 
rent  without  notice  to  a  lineman,  and  whether  tbe  lineman  was  guiltr 
of  contributory  negligence  in  splicing  a  wire  without  notifying  tbe  supcr- 
intondent  ore  questions  for  the  jury. 

Appeal  by  defendants  from  a  judgment  for  plaintiff.    Reversed. 

Statement  of  facts  by  "Winslow,  J. : 

This  is  an  action  by  the  plaintiff,  as  administratrix  of  the  estate  of  Bea 
Williams,   deceased,   for   damages   sustoined   by   her   as   widow   of   said   Ben 
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^  •  boy  to  the  residenoe  of  Williams  to  ask  him  to  come  to  the  dynamo 
1^  wad  acaist  in  repairs.     The  boy,  however,  returned  with  the  information 
iki  UiUiams  wma   not   at   home,   haying  taken   his  daughter  out  into   the 
■■err  to  a  school  which  she  was  teaching,  and  that  he  would  not  return 
■Efl  after  dinner.     Thereupon  Rogers  set  Fox  to  work  putting  in  the  arma- 
toc  lad  At  about  one   o>lock   Fox   had   completed   the  adjustment  of   the 
and  Rogers  came  to  the  dynamo  room  at  tliis  time  and  gave  Fox 
in  completing  the  work,  and  then  instructed  him  to  turn  on  the 
inn  and  start  tlie  engine  to  see  if  it  worked  satisfactorily.     Fox  turned  on 
i»  power,  but  for  some  reason  it  did  not  operate  satisfactorily,  and  Rogers 
pressed  the  brushes    (which  are  a  part  of  the  dynamo)    with  his 
and  again  ordered  the  power  turned  on,  which  was  done  by  Fox,  and 
I  |Dod  current  was  produced,  and  after  running  a  few  moments  the  power  was 
ink  off.     It    further   appears   that   Williams    had    driven    into   the  country 
iboat  kalf-past   seven  o'clock  that  morning  with  his  daughter,  and  that  he 
nmd  home  shortly  before  noon;  that  during  his  absence  some  men  who  were 
a  building  through  the  street  sent  word  to  Williams'  residence  re* 
him  to  cut  one  of  the  electric  light  wires  which  was  in  tlie  way  of 
tie  moving  building;   that  Adolph  Williams,  son  of  the  deceased,  who  had 
•Hfced  for  some  months  as  assistant  to  his  father,  volunteered  to  cut  the 
virr.  and  did  so;  that  when  deceased  arrived  home  his  son  informed  him  of 
At  entting  of  the  wire,  and  deceased  then  proceeded  to  the  place  for  the  pur- 
fmt  of  splicing  the  same,  and  without  informing  Rogers  of  his  intention  he 
diaibcd  the  pole,  and  was  attempting  to  splice  the  ends  of  the  wire  at  the 
lery  time  when  the  test  current  was  turned  on  by  Rogers,  and  in  some  manner 
the  deceased  came  in  contact  with  both  the  negative  and  positive  wires,  thereby 
producing  a  short  circuit,  and  causing  his  death;  that  it  was  the  practice  of 
Ro^rs  during  all  the  time  while  deceased  acted  as  electrician  tliat  tlie  cur- 
rmt  should  not  be  turned  into  the  wires  by  any  person  otlier  than  tlie  de- 
ceased, or,  if  done  by  any  one  else,  that  the  deceased  should  first  be  notified; 
that  deceased  did  not  know  that  the  armature  had  returned  when  he  was 
tttempting  to  splice  the  wires,  and  that  neither  Rogers  nor  Fox  knew  tliat  the 
wire  had  been  cut,  or  that  the  deceased  had   returned   from  his  errand   in 
the  countrv. 

Both  defendants  moved  for  direction  of  a  verdict,  which  motions  were  over- 
ruled.    The  court  charged  the  jury,  at  the  request  of  tlie  defendants,  as  fol- 
lows:   "(1)    You  are  instructed  that  in  repairing  the  dynamo  and  testinpf  It 
both  Rogers  and  Fox  were  fellow  servants  of  Ben  Williams,  and  that  he,  the 
said  Williams,  assumed  the  risk  of  any  injury  which  mif^Iit  be  cauRod  by  their 
iH^ligence  in  makin$;  such  repairs  and  test.      (2)   You  are  instructed  that  you 
cannot   find   the  defendant  North  Wisconsin   Luml>er   Company   ne^li«?pnt   in 
this  action  on  account  of  any  failure  on  its  part  to  furnish  reasonably  safe 
tools,  implements,  and  appliances  with  which  Ben  Williams  was  required  to 
work.     (3)   You  are  instructed  that  you  cannot  find  defendant  lumber  com- 
pany negligent  because  of  any  incompetency  of  eitlier  Fox  or  J  ^ 
You  are  instructed  that  to  make  the  defendant  lumber  company 
tction  the  plaintiff  must  satisfy  you  by  a  fair  preponderance  of 
that  the  lumber  company  failed  in  one  or  more  of  the  following 
That  it  failed  to  furnish  him  a  reasonably  safe  place  in  which  U* 
(2)  that  it  failed  to  provide  him  with  reasonably  safe  an*^ 
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plements  and  apparatus;  (3)  that  it  failed  to  provide  reasonably  competent 
and  careful  coemployees  to  work  with  him.  These  are  the  three  duties  the 
master  owes  to  his  servant,  and  before  the  plaintiff  can  recover  she  must 
satisfy  you  that  the  defendant  lumber  company  failed  in  some  one  or  more 
of  these  three  respects.  (5)  You  are  instructed  that  there  is  no  evidence  in 
this  case  tending  to  show  that  the  defendant  lumber  company  did  not  provide 
reasonably  safe  and  suitable  tools  and  apparatus  and  reasonably  careful  and 
competent  employees.  (6)  You  are  instructed  that  in  performing  the  act  of 
directing  Fox  to  turn  on  the  current  to  test  the  armature  Rogers  was  acting 
as  a  fellow  servant  of  deceased,  and  the  defendant  lumber  company  is  not 
liable  for  such  direction,  even  though  you  believe  it  was  negligently  given. 

(7)  If  you  find  deceased  was  guilty  of  any  want  of  ordinary  care,  however 
slight,  which  contributed  directly  to  his  death,  the  plaintiff  cannot  recover. 

(8)  You  are  instructed  that  the  duty  to  warn  deceased  that  the  current  was 
about  to  be  turned  on  did  not  exist  unless  you  are  satisfied  from  the  evidence 
that  the  defendant  lumber  company  or  Rogers  knew,  or  ought  to  have  known, 
that  the  deceased  was  or  might  probably  be  engaged  in  repairing  the  wires. 

(9)  You  are  instructed  that  you  cannot  find  for  the  plaintiff  and  against 
either  defendant  unless  you  are  satisfied  to  a  reasonable  certainty  by  a  fair 
preponderance  of  the  evidence  that  one  or  both  of  the  defendants  was  guilty 
of  some  negligent  act  or  omission  which  was  the  proximate  cause  of  Ben 
Williams's  death.  (10)  You  are  instructed  that  you  cannot  find  that  the 
negligent  acts  or  omissions  of  the  defendants,  or  either  of  them,  were  the 
proximate  cause  of  deceased's  death,  unless  you  are  satisfied  that  the  injury 
to  deceased  was  the  natural  and  probable  result  of  such  act  or  omission,  an4 
unless  you  further  find  that  an  ordinarily  prudent  person  in  the  light  of  the 
attending  circumstances  would  have  anticipated  that  injury  might  probably 
occur  by  reason  of  such  act  or  omission.  (11)  You  are  instructed  that  yon 
cannot  find  defendant  lumber  company  liable  to  plaintiff  simply  because 
Rogers  neglected  to  inform  deceased  that  he  (Rogers)  was  about  to  have  the 
current  turned  on.  (12)  You  are  instructed  that  you  cannot  find  defendant 
lumber  company  liable  simply  because  Rogers  directed  the  current  to  be 
turned  on  at  the  time  he  did.  (13)  You  are  instructed  that  deceased,  by  his 
contract  of  employment,  assumed  all  risk  of  injury  by  reason  of  the  negli- 
gent manner  in  which  his  co-employees  might  carry  on  the  work  of  their 
common  master.  (14)  You  are  instructed  that  the  fact  that  the  insulation 
of  the  wires  was  defective  was  not  the  proximate  cause  of  deceased's  death.** 
The  court  further  charged,  of  its  own  motion,  as  follows :  "  Now,  gentlemen, 
it  is  for  you  to  say,  under  the  whole  evidence  in  this  case,  whether  these  de- 
fendants, or  cither  of  them,  were  guilty  of  such  an  act  of  negligence  as  they 
should  be  compelled  to  respond  in  damages  for  this  accident.  I  have  given 
you  certain  propositions  of  law  which  it  is  your  duty  to  adhere  to  and  fol- 
low in  arriving  at  a  verdict.  The  claim  of  the  plaintiff  is  that,  owing  to  a 
lack  on  the  part  of  defendants,  and  especially  owing  to  a  lack  on  the  part 
of  defendants*  general  manager,  Rogers,  in  failing  to  give  the  deceased,  Wil- 
liams, notice  before  the  current  of  electricity  was  turned  on,  that  the  de- 
fendants were  guilty  of  such  an  act  of  negligence  as  to  make  it  actionable 
under  the  law,  while  the  claims  of  defendants  were  that  they  used  every  ordi- 
nary caution  and  used  all  the  foresight  that  could  be  expected  of  them  under 
the  particular  facts  and  circumstances  surrounding  this  case.     It  is  for  you> 
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gentlemen,  and  you  alone,  to  say  what  the  truth  is  in  that  respect.  I  might 
saj  here  that  you  cannot  find  a  verdict  in  favor  of  the  plaintiff  unless  you 
find  that  the  defendants,  or  at  least  such  one  of  them  against  which  you  may 
find  a  verdict,  was  guilty  of  negligence.  Negligence  is  defined  to  be  a  lack 
of  ordinary  care,  or  such  care  as  persons  (or,  in  this  case,  corporations)  of 
ordinary  care  or  prudenoe  ordinarily  use  under  all  the  facts  and  circumstances 
tniTOunding  them  at  the  time."  The  jury  rendered  a  verdict  for  the  plaintiff 
against  both  defendants,  and  assessed  the  damages  at  $5,125.  Motions  were 
made  by  both  defendants  for  judgment  non  ohatantef  and  also  that  the  verdict 
be  set  aside,  and  for  a  new  trial;  all  of  which  motions  were  overruled,  and 
judgment  entered  for  the  plaintiff  on  the  verdict,  and  the  defendants  sepa* 
rately  appeal. 

Bundy  £  Wilcox,  for  appellants. 

N.  F.  Bailey,  8.  J.  Williams,  and  H.  B.  Walmsley,  for  re- 
spondent. 

Opinion  by  Winslow,  J. : 

The  complaint  in  this  action,  as  originally  drawn,  charged 
as  one  ground  of  actionable  negligence  that  the  defendants  care- 
lessly and  negligently  turned  on  the  electric  current  without  notice 
to  the  deceased,  and  knowing  that  the  deceased  was  either  work- 
ing upon  or  likely  to  be  working  upon  the  wires,  whereby  the  de- 
ceased was  killed.  The  complaint  then  went  on  to  negative  any 
negligence  on  the  part  of  the  deceased,  and  stated  that  the  death 
was  wholly  caused  by  the  "  wilful,  wanton,  reckless,  negligent  act 
of  the  defendants,"  and  by  their  turning  on  the  electric  current 
knowing  that  said  deceased  was  working  upon  the  wire.  At  the 
opening  of  the  trial  the  plaintiff  moved  to  amend  the  complaint 
by  striking  out  the  words  "  wilful,  wanton,  and  reckless,"  and 
the  court  permitted  the  amendment,  stating  that,  if  a  suiBcient 
affidavit  of  surprise  were  filed  by  defendants,  the  case  would  be 
continued  at  plaintiff's  costs.  The  defendants  excepted  to  the 
ruling,  but  made  no  claim  of  surprise.  There  was  no  error  in 
the  ruling.  The  clauses  of  the  complaint  which  were  intended  to 
state  the  gist  of  the  cause  of  action  plainly  charged  simple  negli- 
gence, not  gross  negligence  or  wilful  wrong.  The  subsequent 
characterization  of  the  act  as  "  wilful,  wanton  and  reckless  "  as 
well  as  negligent  was  plainly  contradictory  and  confusing  as  tend- 
ing to  introduce  an  inconsistent  cause  of  action,  namely,  one  based 
on  gross  negligence,  and  it  was  entirely  proper  to  strike  out  these 
words. 
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The  main  questions  in  the  case,  however,  are  the  questions 
whether  the  evidence  showed  any  liability  on  the  part  of  the  de- 
fendants and  the  question  whether  the  charge  of  the  court  was 
erroneous.  The  test  of  ordinary  care  given  in  the  charge  is  cer- 
tainly inaccurate,  and  we  can  but  regard  the  inaccuracy  as  pre- 
judicial. Ordinary  care  has  been  frequently  defined  by  this  court 
as  that  degree  of  care  usually  or  ordinarily  exercised  by  persons 
of  ordinary  care  and  prudence  (or  the  great  majority  of  people) 
engaged  in  the  same  or  similar  business  under  the  same  or  similar 
circumstances.  Rylander  v.  Laursen  (present  term),  102  N.  W. 
341,  and  cases  cited.  Comparing  this  long-established  rule  with 
the  rule  given  in  the  charge,  it  is  apparent  that  an  important  ele- 
ment has  been  omitted.  The  people,  whose  ordinary  conduct  is 
to  be  the  test,  must  be  surrounded  by  the  same  or  similar  circum- 
stances as  surrounded  the  persons  whose  act  is  in  question.  This 
necessary  element  is  wholly  left  out,  and,  instead  thereof,  it  is 
said  that  ordinary  care  is  such  as  is  ordinarily  used  by  persons 
whose  conduct  is  the  test  "  under  the  facts  and  circumstances  sur- 
rounding them  (t.  c,  the  persons  whose  conduct  is  the  test)  at 
the  time.'^  Plainlv,  these  last-named  "  facts  and  circumstances  *' 
might  well  be  entirely  different  from  the  facts  and  circumstances 
surrounding  the  defendants  in  the  instant  case.  This  instruction^ 
therefore,  was  erroneous,  and  necessitates  a  reversal  of  the  judg- 
ment as  to  both  defendants. 

Proceeding  to  a  critical  examination  of  the  general  character 
of  the  charge,  we  confess  that  we  have  experienced  great  difficulty 
in  ascertaining  upon  what  theory  this  case  was  submitted  to  the 
jury.  The  alleged  defective  insulation  of  the  wires  was  elimi- 
nated from  the  case,  as  will  be  seen  by  instruction  Xo.  14.  The 
court  charged  positively  that  the  defendant  himl)er  company  could 
only  be  held  liable  if  it  failed  either  (1)  to  furnish  a  reasonably 
safe  place  to  work,  (2)  to  provide  reasonably  safe  and  proper 
tools,  or  (3)  to  provide  reasonably  competent  and  careful  coem- 
ployces.  In  immediate  connection  with  this  proposition  the  court 
charged,  in  effect,  that  there  was  no  evidence  that  the  defendant 
company  had  failed  to  provide  either  safe  and  suitable  tools  or 
careful  and  competent  coemployees,  and  that  the  company  could 
not  be  found  negligent  on  either  account.  Thus  both  the  second 
and  third  grounds  of  possible  liability  on  the  part  of  the  defend- 
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ant  company  were  excluded  from  consideration,  leaving  only  the 
question  of  the  failure  to  furnish  a  safe  place  to  work.     But,  after 
the  claim  of  defective  insulation  is  negatived,  the  electric  light 
pole,  where  the  plaintiffs  intestate  was  engaged  at  work,  appears 
to  have  been  as  safe  as  such  places  are  ordinarily  made.     There 
was  no  danger  save  the  necessary  danger  arising  from  the  fact 
that  it  carried  two  electric  wires  which  might  at  any  time  be 
charged  with  a  deadly  current  of  electricity.     The  failure  to  warn 
Williams  of  the  turning  on  of  the  current  was  the  act  of  negli- 
gence which  was  claimed  to  be  the  proximate  cause  of  the  injury, 
both  in  the  trial  court  and  by  the  respondent's  brief  in  this  court. 
Hence,  if  the  court  was  correct  in  the  enumeration  of  the  sole 
grounds  of  liability  against  the  company,  it  seems  certain  that 
upon  his  own  theory  he  should  have  instructed  the  jury  to  return 
a  verdict  for  the  company.     But  passing  from  this  apparent  in- 
consistency, we  find  that  upon  the  subject  of  the  failure  to  give 
notice  the  court  charged  that  both  in  repairing  and  testing  the 
dynamo  Rogers  and  Fox  were  fellow  servants  of  Williams,  and 
that  Williams  assumed  the  risk  of  any  injury  arising  from  their 
negligence  in  making  such  repairs  and  test ;  and,  further,  that  the 
lumber  company  could  not  be  found  liable  simply  because  Rogers 
directed  the  current  to  be  turned  on,  because  he  neglected  to  in- 
form deceased  that  the  current  was  about  to  be  turned  on.     We 
have  been  unable  to  see  what  question  remained  as  to  the  alleged 
liability  of  the  lumber  company  after  the  instructions  above  cited 
had  been  given.     Not  only  had  the  three  specific  grounds  which 
alone  (upon  the  court's  own  theory)  would  justify  a  recovery  by 
the  plaintiff  been  negatived  by  the  court,  but  the  possible  addi- 
tional ground  of  failure  to  notify  had  also  been  denied  by  the 
court. 

At  this  point  the  plaintiff  seems  to  have  been  charged  out  of 
court,  so  far  as  any  claim  against  the  lumber  company  is  con- 
cerned ;  but  the  court  then  proceeds  to  say,  in  substance,  that  it 
is  for  the  jury  to  say  whether  either  of  the  defendants  have  been 
guilty  of  such  an  act  of  negligence  as  should  compel  them  to  re- 
spond in  damages ;  that  the  plaintiff's  claim  is  that  Rogers'  failure 
to  notify  Williams  was  actionable  negligence,  while  defendants' 
claim  IS  that  they  used  ordinary  caution  and  foresic^ht  under  the 
circumstances ;  that  it  is  for  the  jury  alone  to  say  what  the  truth 
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is  in  that  respect;  that  a  verdict  cannot  be  found  against  either 
defendant  unless  such  defendant  was  guilty  of  negligence,  and 
that  negligence  is  lack  of  ordinary  care.  The  sum  and  subBtance 
of  the  charge  is  that,  notwithstanding  none  of  the  facts  necessary 
to  charge  the  defendant  company  with  negligence  has  been  proven, 
and  notwithstanding  that  the  failure  of  Rogers  to  notify  Williams 
does  not  render  it  liable,  still,  if  the  jury  find  the  company  guilty 
of  negligence  which  was  the  proximate  cause  of  the  injury,  the 
jury  may  find  a  verdict  against  the  company.  What  guide  the 
jury  had  to  determine  what  act  or  omission  could  be  called  negli- 
gence imder  this  charge  it  is  difficult  to  see.  Apparently  thej 
were  given  liberty  to  pronoimce  anything  negligence  which  they 
might  choose.  However  this  may  be,  the  consideration  of  the 
motions  to  direct  a  verdict  for  the  defendants  and  for  judgment 
non  obstante  calls  for  general  discussion  of  the  law  applicable  to 
the  case,  and  renders  it  unnecessary  to  pass  upon  the  correctness 
of  the  various  propositions  of  the  charge  in  detail.  When  the 
evidence  in  the  case  closed,  the  only  ground  upon  which  liability 
could  be  reasonably  claimed  against  either  defendant  was  the 
ground  that  the  turning  on  of  the  electric  current  without  warning 
constituted  actionable  negligence.  So  far  as  the  defendant  lum- 
ber company  was  concerned,  the  solution  of  this  question  depended 
primarily  upon  the  question  whether  Rogers  was  a  vice-principal 
or  a  coemployee  in  the  performance  of  that  act.  There  are  cer- 
tain duties  which  the  master  owes  to  his  employees  which  he 
cannot  delegate.  These  are  the  duty  to  furnish  a  reasonably  safe 
place  to  work,  considering  the  nature  of  the  work  in  hand;  the 
duty  to  furnish  reasonably  safe  tools  and  appliances;  the  duty  to 
provide  reasonably  competent  and  careful  fellow  servants;  and 
the  duty  to  warn  an  employee  of  latent  dangers  in  the  work  which 
the  employee  cannot,  in  the  exercise  of  ordinary  care,  be  expected 
to  ascertain.  Portance  v.  Lehigh  Valley  Coal  Co.,  101  Wis.  574, 
77  X.  W.  875,  70  Am.  St.  Rep.  982;  Baumann  v.  C.  Reiss 
Coal  Co,,  118  Wis.  330,  95  N.  W.  139;  Klochimki  v.  Shores 
Lumber  Co,,  93  Wis.  417,  67  X.  W.  934.  Wlien  the  master  has 
provided  a  safe  place,  safe  tools,  competent  and  careful  coem- 
ployees,  and  has  given  sufficient  warning  of  hidden  or  latent  dan- 
gers, he  may  doubtless  commit  to  the  employees  the  details  of  the 
work,  including  incidental  repairs  or  readjustment  of  machineij 
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made  necessary  by  ordinary  prosecution  of  the  business,  and  which 
can  easily  be  made  by  the  employees  themselves   from  proper 
materials  furnished  by  the  master ;  and  such  servants,  thus  prose- 
cuting the  work  or  making  such  readjustment  or  incidental  re- 
pairs, become  fellow  servants,  whatever  their  rank,  so  that  the 
negligence  of  one  by  which  others  are  injured  is  the  negligence 
of  a  feDow  servant.     Cases  illustrative  of  this  principle  are  numer- 
ous.    Van  den  Heuvel  v.  Nat,  Furnace  Co,,  84  Wis.  636,  54 
N.  W.  1016;  Dahlke  v.  Ills.  Steel  Co,,  100  Wis.  431,  76  N.  W. 
362;  Okanski  v.  Pa.  &  Ohio  F.  Co.,  114  Wis.  448,  90  N.  W.  429; 
Grams  v.  Reiss  Coal  Co.  (present  term),  102  N.  W.  586;  Wos- 
hiffian  v.  Washburn  &  M.  Mfg.  Co,,  167  Mass.  20,  44  N.  E.  1058. 
The  present  case  falls  within  this  principle  so  far  as  the  defend- 
ant company  is  concerned.     The  changing  of  the  armature  was  a 
detail  of  the  business  which  might  properly  be  left  to  the  em- 
ployees themselves.     In  making  this  change  and  testing  the  opera- 
tion of  the  dynamo  after  the  change  was  made,  Rogers  was  acting 
as  a  fellow  servant,  and  for  any  negligence  committed  by  him 
therein  the  master  was  not  liable ;  and  a  verdict  should  have  been 
Tendered. 

Whether  Rogers's  act  was  negligent  so  as  to  impose  liability  upon 
himself,  and  whether  the  deceased  was  guilty  of  contributory 
negligence,  were  questions  for  the  jury  under  proper  instructions. 
Judgment  reversed  upon  both  appeals,  and  action  remanded, 
with  directions  to  enter  judgment  for  the  defendant  lumber  com- 
pany, and  to  award  a  new  trial  as  to  the  defendant  Rogers. 


Imeson  et  al.  v.  Tacoma  Railway  &  Poweb  Co. 

WMhingion  Supreme  Court  —  March  1,  1906. 

4  St.  Rj.  Rep.  1062,  42  Wash.  74,  84  Pac.  624. 

Caused  bt  Tbollet  Wike  —  Insufficiency  of  Evidence.  —  Where 
it  was  alleged  that  a  fire,  which  destroyed  plaintiff's  mill,  originate<i 
from  a  live  trolley  wire,  and,  on  the  trial,  plaintiff's  testimony  showed 
that  after  he  discovered  the  fire,  he,  without  noticing  the  live  wire,  passed 
orer  the  place  where,  subsequently,  other  persons  found  the  trolley  wire, 
writhing  and  twisting  on  the  ground,  it  was  held  insufficient  to  make  a 
prima  facie  case. 

Appeal  by  plainti£F  from  judgment  for  defendant.    Affirmed. 
John  B.  Van  Dyke,  for  appellants. 
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B.  8.  Qrosscup,  A.  G.  Avery,  J.  F.  Fitch,  and  Sample  J. 
Pritchard,  for  respondent. 

Opinion  by  Fulleeton,  J. : 

In  1904,  the  appellant  Imeeon  owned  and  operated  a  shingle 
mill  at  Midland,  in  Pierce  county.  The  respond^it,  at  the  same 
time,  owned  aud  operated  an  electric  railway,  the  main  line  of 
which  passed  through  Midland  some  100  feet  north  of  the  ap- 
pellant's mill.  From  this  main  line  a  spur  had  been  constructed 
over  to  a  point  some  ten  feet  east  of  the  northeast  comer  of  the 
mill.  The  railway  of  the  respondent,  together  with  this  spur, 
was  equipped  in  the  manner  electric  railways  are  usually  equipped, 
and  had  a  trolley  wire  suspended  over  its  tracks  to  carry  the  elec- 
tric current  which  furnished  the  motive  power.  The  mill  was 
burned  on  the  night  of  June  2,  1904.  It  was  Imeson's  conception 
that  the  fire  was  caused  by  the  falling  of  the  trolley  wire  which 
had  been  suspended  over  the  spur  track,  and,  in  making  his  claim 
to  the  insurance  company  in  which  be  had  the  property  insured, 
he  gave  this  as  his  belief  as  to  the  origin  of  the  fire.  On  paying 
the  loss,  the  insurance  company  took  a  subrogation  receipt,  and 
this  action  is  prosecuted  by  Imeson  and  the  insurance  company 
jointly  to  recover  the  loss  suffered.  The  case  was  tried  below 
without  a  jury,  and  ended  in  a  judgment  of  n<mBuit  at  the  con- 
clusion of  the  plaintiff's  case.    This  appeal  is  from  that  judgment 

Two  questions  are  presented  by  the  record,  namely,  did  the 
falling  of  the  trolley  wire  start  the  fire,  and  if  so,  did  it  fall  be- 
■g'litrrnfi'  of  the  rcanondcnt?     Tbp  confflni 
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just  started ;  that  he  went  at  once  to  the  back  of  the  mill  for  the 
purpose  of  starting  the  pumps,  and  in  doing  so  crossed  the  spur 
track  directly  in  front  of  the  mill  and  at  a  plaoe  where  the  trolley 
wire  was  afterwards  found  on  the  ground.  He  did  not  see  the 
trolley  wire.  It  was  discovered  lying  across  the  path  he  took 
wme  minutes  later  by  other  persons  who  came  to  the  fire,  who 
described  it  as  writhing  and  twisting  on  the  ground^  burning 
ffieiything  with  which  it  came  in  contact,  and  making  a  crackling 
HHse  not  unlike  the  sound  of  firecrackers ;  in  fact,  it  appeared  so 
dingerons  that  it  was  considered  unsafe  even  to  throw  a  stream 
cf  water  on  the  fire  until  it  was  gotten  out  of  the  way.  It  hardly 
nems  possible  that  Imeson  could  have  passed  over  the  wire  and 
Bot  have  noticed  it,  in  fact  he  admits  as  much  himself,  yet  he 
most  have  passed  over  it  if  it  was  down  at  that  time.  On  the 
olber  hand,  if  it  was  not  down  at  that  time  it  could  not  have  been 
llie  origin  of  the  fire.  The  fact  that  he  did  not  discover  it  has, 
tD  our  mind,  almost  the  force  of  positive  evidence  that  it  was 
not  down,  and  could  not  for  that  reason  have  been  the  origin  of 
Ifcefiie. 

The  evidence  supporting  the  appellants'  view,  moreover,  is 
iriiolly  circumstantiaL  It  rests  chiefly  on  the  fact  that  the  wire 
¥is  discovered  to  be  down  so  soon  after  the  fire  started,  and  evi- 
dence tending  to  show  that  it  had  been  insecurely  fastened  in 
place  originally,  and  had  been  recently  subjected  to  severe  strains. 
Tbis  would  have  been  more  potent  had  it  been  shown  that  there 
WIS  no  other  source  from  which  the  fire  could  have  originated. 
Bat  this  was  a  steam  mill  having  its  furnaces  and  engines  in  the 
mill  proper,  and  on  that  day  the  furnaces  had  been  fired  for  some 
ipedal  purpose,  although  the  mill  seems  not  to  have  been  in  active 
(^>eration.  Thereafter,  without  specially  reviewing  the  evidence, 
we  are  of  the  opinion  that  it  was  insufficient  to  make  a  prima 
i^de  case  against  the  respondent.  It  was  incumbent  on  the  ap- 
pellants to  prove  their  case  with  a  reasonable  certainty,  and  it  was 
sot  doing  this  to  show  a  cause  from  which  the  fire  might  have 
originated,  without  showing  further  that  it  could  have  originated 
6am  no  other  cause,  or  that  it  was  more  probable  that  it  origi- 
lated  from  the  cause  shown,  than  from  any  other. 

The  judgment  is  affirmed. 

MouHT,  C.  J.,  and  TIaduey,  JIoot,  Crow,  and  Dukbab,  JJ., 
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Paducah  Railway  &  Light  Co.  t.  Bbll'b  Adm'e. 

Sentucky  Court  of  Appeal*  —  March  t,  1905. 

27  Ky.  L.  Rep.  428,  86  S.  W.  216. 

1.  DuTT  TO  Inbdiatb  OB  Fbotect  Wibeb.  —  InmiUtion  or  protectioD  of  wirea 

by  an  electric  compaa;  should  be  made  perfect,  and  the  ntmoat  care  used 
to  keep  it  so,  as  to  points  wbere  people  have  w.  right  to  go  for  work, 
business,  or  pleasure. 

2.  Death  of  Lineman  —  EviDsncB.  —  In  an  action  to  recover  for  deatb  of  ■ 

lineman,  evidence  considered  and  held  sufficient  to  support  a  verdict  for 
the  plaintiff. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defenilaQt 
Affirmed. 

Reed  &  Berry,  for  appellant. 
Campbell  &  Campbell,  for  appellee. 

Opinion  by  Baekek,  J.: 

Appellee's  decedent,  Charles  E.  Bell,  was  in  the  employ  of  the 
appellant,  the  Faducah  Railway  &  Light  Company,  as  lineman. 
It  becoming  necessary  to  tie  a  guy  wire  in  an  eye  bolt  on  one  of 
the  corporation's  poles  in  Paducah,  he  was  directed  to  climb  it 
and  fcrform  that  service.  When  he  reached  that  point  on  the 
pole  which  brought  his  head  close  to  the  first  croes-arms,  he  waa 
heard  to  utter  an  exclamation  of  pain  or  fright,  which  attracted 
the  attention  of  several  byafanders,  who  looked  up  in  time  to  see 
him  fall  head  foremost  to  the  pavement  below,  receiving  injariee 
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of  appellant  is  that,  after  he  reached  the  point  where  he  was  to 
eommenee  work,  he  undertook  to  place  his  safety  belt  around  the 
pole  and  snap  it  in  place ;  that  by  accident  or  oversight  he  failed 
to  do  this,  and  when  he  released  the  pole  with  his  hands,  expecting 
to  be  held  safe  by  the  belt,  he  fell  to  the  pavement  below.  Both  of 
these  theories  were  submitted  upon  each  of  the  trials,  and  both 
jnries  found  adversely  to  appellant. 

We  have  so  often  held  that  it  is  the  duty  of  the  employer  to 
faniish  the  servant  with  a  safe  place  in  which  to  work  that  it 
hardly  requires  citation  of  authority  in  support  of  this  poposition 
rflaw.  Angel  v,  Jellico  Coal  Mining  Co,,  74  S.  W.  714,  25  Ky. 
law  Rep.  108 ;  Covington  Sawmill  &  Manufacturing  Co,  v,  Clark, 
76  S.  W.  348,  25  Ky.  Law  Rep.  695.  There  was  no  evidence  to 
show  that  Bell  knew  anything  of  the  dangerous  condition  of  the 
pole  or  the  wires,  assuming  them  to  have  been  so.  On  the  con- 
trary, however,  the  theory  of  appellant  is  that  the  poles  and  wires 
were  perfectly  safe.  In  the  case  of  McLaughlin  v.  Louisville 
Electric  Light  Co.,  6  Am.  Electl.  Gas.  255,  100  Ky.  193,  37  S.  W. 
856,  34  L.  R.  A.  812,  it  is  said: 

"  It  seems  clear  to  us  that  appellee  should  have  been  required  to  have  had 
perfect  protection  on  its  wire  at  the  point  and  place  where  appellant  was 
iijiired.  The  fact  that  it  was  very  expensive  or  inconvenient  is  no  excuse 
fair  such  failure.  Very  great  care  might  be  sufficient  as  to  the  wires  at  points 
wtee  persons  need  not  go  for  work  or  business,  but  the  rule  should  be  dif- 
ferent as  to  points  where  people  have  a  right  to  go  for  work,  business,  or 
Measure.  At  the  latter  points  or  places  the  insulation  or  protection  should 
be  made  perfect,  and  the  utmost  care  used  to  keep  it  so" 

The  rule  thus  laid  down  has  not  been  abated  in  the  many  utter- 
tnoes  of  this  court  on  this  question  since  this  case  was  decided. 
See  Overall  v.  Louisville  Electric  Light  Co.,  7  Am.  Electl.  Cas. 
521,  47  S.  W.  442,  20  Ky.  Law  Rep.  759;  Lexington  Railway 
Co.  r.  Fain's  Admr,  8  Am.  Electl.  Cas.  499,  71  S.  W.  628,  24 
Ky.  Law  Rep.  1443;  Schweitzer's  Adm'r  v.  Citizens'  Oeneral 
Electric  Co.,  7  Am.  Electl.  Cas.  571,  52  S.  W.  830,  21  Ky.  Law 
Rep.  608 ;  Macon  v.  Paducah  Railway  &  Light  Co.,  7  Am.  Electl. 
Cis.  630,  62  S.  W.  496,  23  Ky.  Law  Rep.  50 ;  City  of  Owenshoro 
t.  KnKKt's  Adm'r,  76  S.  W.  191,  25  Ky.  Law  Rep.  680.  Without 
discussing  them  in  detail,  we  think  the  instructions  given  by  the 
eonrt  were  more  favorable  to  appellant  than  it  was  entitled  to. 

There  is  no  fovndafwn  lor  the  claim  for  a  reversal  on  the 
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ground  of  misconduct  of  appellee's  counsel.  Certain  statements 
purporting  to  have  been  made  by  him  in  his  argument  to  the  jury 
are  incorporated  by  appellant  in  its  grounds  for  a  new  trial,  but 
the  bill  of  expections  fails  to  show  that  the  statements  complained 
of  were  made,  and  therefore  we  do  not  consider  them. 

Upon  the  whole  case,  we  are  impressed  with  the  belief  that  the 
question  as  to  whether  or  not  Charles  E.  Bell  came  to  his  death 
through  the  negligence  of  appellant  or  his  own  was  fairly  and  fully 
presented  to  the  jury,  who  found  that  issue  against  the  corpora- 
tion. The  evidence  was  very  conflicting  on  the  vital  issue,  and 
two  juries  have  reached  the  same  conclusion  on  practically  the 
same  testimony.  The  verdict  rendered  by  both,  and  especially  the 
latter,  in  amount  evidence  a  conservative  spirit,  and  under  all 
the  circumstances  we  do  not  believe  appellant  has  any  just  ground 
to  complain  of  the  result. 

Judgment  affirmed. 


Ltnchbubo  Telephone  Co,  v. 

Virginia  Supreme  Court  of  Appeah  —  Uarck  9,  IMS. 

103  Ve..  694,  £0  S.  B.  148. 

1.  Irjubt  to  Box  FBOU  Telxphohe  Wibb  Cbaboed  at  Eucmo  Lioht  Wub 
—  ADMiesioNB  OF  Marageb.  —  A  boy  eight  years  of  age,  sitting  on  ■ 
box  OD  the  sidewalk,  using  what  he  supposed  to  be  a  string  dangling 
through  the  timbs  of  a  tree  in  an  adjacent  yard,  put  out  his  hand  an-i 
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Error  by  defendant  from  judgment  for  plaintiff.     Affirmed. 
Instructions  offered  by  defendant: 

**  ( 1 )  The  court  instructs  the  jury  that  the  burden  rests  upon  the  plaintiff 
to  show  by  a  preponderance  of  evidence  every  fact  necessary  to  hold  the  de- 
fendant liable  for  the  injury  complained  of.  Such  evidence  must  show  more 
than  the  probability  of  a  negligent  act.  A  verdict  cannot  be  found  on  mers 
conjecture,  but  there  must  be  affirmative  and  preponderating  proof  that  the 
injury  of  which  the  plaintiff  complains  is  the  proximate  result  of  the  negli- 
gence of  the  defendant. 

**(2)  The  court  instructs  the  jury  that,  in  order  to  entitle  the  plaintiff 
to  recover,  it  must  appear  by  preponderating  and  affirmative  evidence  that 
the  injury  complained  of  was  the  proximate  result  of  some  act  of  negligence 
of  the  defendant. 

'*(3)  The  court  instructs  the  jury  that  although  they  may  believe  that  the 
wire  which  the  plaintiff  took  hold  of  was  the  defendant's  wire,  nevertheless, 
if  they  further  find  from  the  evidence  that  it  was  located  on  a  lot  fenced  off 
from  the  street  in  which  the  plaintiff  was  at  the  time  by  a  picket  or  paling 
fence,  and  that  the  end  of  the  vrire  which  the  plaintiff  grasped  was  hanging 
down  about  two  feet  inside  said  fence,  they  must  find  for  the  defendant. 

"(4)  The  court  instructs  the  jury  that  in  this  case  the  defendant  can  be 
held  liable  only  for  the  probable  consequences  of  any  neglect  or  omission  of 
which  it  may  have  been  guilty.  By  'probable  consequences'  is  meant  those 
consequences  which  are  most  likely  to  result  from  an  act  than  not;  and  there- 
fore, unless  the  jury  believe  from  the  evidence  that  the  plaintiff's  injury  was 
such  a  probable  consequence  or  result  from  some  negligent  act  or  omission 
of  the  defendant,  they  must  find  for  the  defendant. 

"(5)  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  injury  received  by  the  plaintiff  was  the  result  of  a  combination  of 
unusual  circumstances,  no  one  of  which  can  fairly  be  said  to  be  the  direct 
cause  of  the  injury,  then  the  injury  in  law  is  regarded  as  the  result  of  pur'; 
accident,  and  there  can  be  no  recovery  for  such  injury. 

"(6)  If  the  jury  believe,  from  the  evidence  and  their  observation  of  the 
plaintiff  on  the  stand,  that  he  was  of  sufficient  intelligence  to  know  that  there 
was  danger  in  a  wire  hanging  down  at  one  end  with  the  other  end  attached 
to  a  trolley  or  feed  wire  charged  with  electricity,  and  that  the  plaintiff  (by 
the  exercise  of  such  prudence  as  a  person  of  his  intelligence  should  have  ex- 
ercised under  the  circumstances)  might  have  avoided  the  injury,  they  must 
find  for  the  defendant. 

"(7)  The  court  instructs  the  jury  that,  even  though  they  may  believe  from 
the  evidence  that  the  defendant  company  negligently  allowed  one  of  its  wires 
to  become  detached  from  its  poles  and  come  in  contact  with  a  wire  of  the 
traction  company  charged  with  a  dangerous  current  of  electricity,  and  that 
the  plaintiff's  injury  was  caused  by  this  coming  in  contact  with  such  wire, 
nevertheless,  if  they  further  believe  from  the  evidence  that  this  condition  had 
reoiained  for  such  length  of  time  as  would  have  enabled  the  said  traction 
company  to  discover  and  remedy  it  by  the  exercise  of  reasonable  care  in  the 
inspection  of  its  wires,  then  the  negligence  of  the  defendant  company  is  not 
the  proximate  cause  of  the  plaintiff's  injury,  and  they  must  find  for  the  de- 
fendant. 
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"(8)  The  court  instnictB  the  jury  that  the  law  regards  every  injury  a* 
the  eoDsequence  or  result  of  the  proximate  cause  of  such  injury,  and  not 
aa  the  conBequence  or  result  of  a  more  remote  cause,  although  but  for  aueh 
remote  cause  the  injury  could  not  have  occurred.  The  proximate  cauM  ia 
not  neeessarilf  the  nearest  cause  in  point  of  time  or  space,  but  it  muat  b* 
the  nearest  in  causal  relation  to  the  injury  or  result.  In  other  words,  the 
proximate  cause  is  the  causing  cause.  And  unless  the  jury  beliere  from  tbe 
evidence  that  some  negligent  act  or  omission  of  the  defendant  was  the  proxi- 
mate cause  of  the  plaintiff's  injury;  and  that  such  result  (namely,  tbe  plain- 
tiff's injury)  was  tbe  natural  and  probable  consequence  of  such  n^ligcnt  act 
or  omission  of  the  defendant  —  that  is  to  say,  such  a  result  as  a  reasanably 
prudent  man  by  the  exercise  of  reasonable  prudence  might  have  anticipated 
as  likely  to  occur  in  the  manner  in  which  it  did  occur  —  they  must  find  for 
the  defendant. 

"(8)  The  defendant  moves  the  court  to  strike  out  all  the  evidenoe  adduced 
by  and  on  behalf  of  the  plaintlfT  on  the  ground  that  there  is  a  materia] 
variance  between  the  case  stated  in  the  declaration  and  the  case  which  tfat 
evidence  adduced  by  and  on  behalf  of  the  plaintiff  tends  to  prove,  and  in  Uii* 
connection  also  asks  the  court  to  instruct  the  jury  that  under  the  pleading! 
in  this  case  the  jury  cannot  find  for  tbe  plaintiff  upon  the  evidence  adduced 
by  and  on  his  behalf. 

"(ID)  A  result  or  ctTect  which  is  accomplished  by  the  intervention  of  some 
independent  force  taking  advantage  of  and  operating  upon  a  thing,  and  thus 
producing  a  result  not  the  natural  and  probable  effect  of  the  thing  itself,  la 
not  chargeable  in  law  to  the  thing  so  taken  advantage  of  and  operated  upOB 
by  the  independent  force." 

To  all  of  which  instructions  of  the  defendant  the  plaintiff  objected;  and 
thereupon  the  court  gave  the  jury  the  following  twelve  instructions : 

"(1)  Tho  court  instructs  the  jury  that  if  they  believe  from  the  evidenoe 
that  the  defendant,  the  Lynchburg  Telephone  Company,  had  erected,  and  on 
the  20th  day  of  October,  1903,  maintained,  on  Eleventh  street,  between  Hoiutw 
and  Taylor  streets,  in  the  city  of  Lynchburg,  a  telephone  system  operated  (o- 
pay,  consisting  in  part  of  telephone  poles  planted  in  and  along  said  Elerentli 
I  ill    Jlonr 
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"(2)  The  court  instructs  the  jury  that  although  they  may  believe  from  the 
eridence  that  the  defendant,  the  Lynchburg  Telephone  Company,  had  con- 
structed and  put  up  its  poles  and  telephone  wires  along  Eleventh  street, 
between  Monroe  and  Taylor  streets,  before  the  Lynchburg  Traction  &  Light 
Company  erected  and  constructed  its  electric  trolley  street  car  system  along 
Mid  Eleventh  street,  between  the  streets  aforesaid,  and  that  thereafter  the 
Lynehborg  Traction  &  Light  Company  erected  and  constructed  its  said  electric 
trolley  street  car  system,  with  its  trolley  wires  and  feed  wires,  charged  with 
t  heavy  and  dangerous  current  of  electricity,  under  or  lower  than  the  wires 
of  the  said  defendant,  the  Lynchburg  Telephone  Company,  this  fact  does  not 
tbiolve  the  said  defendant  from  the  duty  to  exercise  the  degree  of  care  and 
diligence  in  inspecting  and  maintaining  its  own  wires,  as  set  forth  in  instruc- 
tion No.  1;  it  being  immaterial  which  system  was  first  constructed  in  said 
street 

"(3)  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  defendant  company,  or  its  agents  or  employees  in  charge,  knew,  or 
1^  the  exercise  of  care  commensurate  with  the  danger  might  have  known, 
that  one  of  its  wires  strung  over  and  along  Eleventh  street,  between  Monroe 
and  Taylor  streets,  had  become  broken  and  detached  from  its  proper  position 
on  its  telephone  poles,  and  had  come  in  contact  with,  or  attached  to,  one  of 
the  heavily  charged  electric  wires  of  the  Lynchburg  Traction  &  Light  Com- 
pany, in  such  manner  as  to  be  liable  to  be  or  become  charged  with  a  dangerous 
cnrrent  of  electricity,  and  in  such  position  as  to  be  liable,  by  a  change  of 
position  or  otherwise,  to  injure  a  child  passing  along  or  being  in  said  Elev- 
enth street,  then  it  was  the  duty  of  the  said  defendant  company  and  its 
sjpents  or  employees  in  charge  to  remove  said  wire,  and  a  failure  to  discharge 
that  duty  would  be  negligence. 

"(4)   The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  on  the  20th  day  of  October,  1903,  one  of  the  wires  of  the  defendant  com- 
pany was  detached  from  its  proper  position  on  its  pole  on  Eleventh  street, 
between  Monroe  and  Taylor  streets,  and  came  in  contact  with  a  wire  of  the 
Lynchburg  Traction  &  Light  Company,  which  was  charged  with  a  heavy  and 
dangerous  current  of  electricity,  and  thereby  itself  became  charged  with  a 
dangerous  current  of  electricity,  and  hung  down  in  a  lot  abutting  on  Elev- 
enth street  so  close  to  the  ground,  and  so  near  to  Eleventh  street,  as  to  be 
easily  and  readily  grasped  by  a  child  while  passing  along  or  being  in  said 
Eleventh   street,   and  that  the  defendant  knew,  or  by  the  exercise  of  care 
commensurate  with  the  danger  could  have  known,  the  condition  of  said  wire, 
and  that  the  plaintiff,  while  in  said  Eleventh  street,  took  hold  of  and  was 
bomed  and  injured  by  the  said  wire  and  the  said  dangerous  current  of  elec- 
tricity then  being  thereon,  the  law  presumes,  prima  facie^  that  the  injury  to 
the  said  plaintiff  was  caused  by  the  negligence  of  the  defendant  company, 
and  the  burden  is  then  on  the  defendant  company  to  establish  that  it  was  not 
guilty  of  the  negligence  which  caused  the  said  injury. 

"(6)  The  court  instructs  the  jury  that  although  they  may  believe  from  the 
evidence  that  the  Lynchburg  Traction  &  Light  Company  was  negligent  in  the 
constmction,  maintenance,  and  inspection  of  its  trolley  wires,  feed  wires,  or 
other  wires,  passing  along  and  over  Eleventh  street,  between  Monroe  an! 
Taylor  streets,  or  along  and  over  any  other  portion  of  said  Eleventh  street, 
yet  if  the  jury  further  believe  from   the  evidence  that   the  dofondant,  the 
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Ljnehburg  Telephone  Company,  waa  tilao  guilty  of  negligence  in  oonatnict- 
ing,  inspecting,  or  muntaining  ita  own  wires,  and  that  the  negligence  of  both 
companieH  concurred  in  producing  the  injury  of  the  plaintiff,  then  the  de- 
fendant company  will  not  be  excused  from  liabiUty  for  its  own  negligence 
by  reason  of  the  negligence  of  the  Lynchburg  Traction  A,  Light  Company. 

"  In  other  words,  where  the  evidence  proves  each  of  two  parties  to  hare 
been  guilt;  of  negligent  acts  of  commission  or  omission,  which  acta  con- 
curred in  causing  the  injury  of  another,  neither  of  the  said  partiea  can  escape 
liability  for  his  own  negligence  by  showing  the  negligence  of  the  other. 

"(S)  The  court  instructs  the  jury  that  any  negligence  of  omission  or  ooni' 
mission  by  the  employees,  agents,  or  servants  of  the  defendant  company  ijt 
the  discharge  of  their  duty  is  in  law  the  negligence  of  the  defendant  company, 
and  must  be  so  regarded  by  the  jury. 

"(7)  The  court  instructs  the  jury  that  the  burden  rests  upon  the  plaintilf 
to  show  by  a  preponderance  of  evidence  every  fact  necessary  to  bold  tbe  de- 
fendant liable  for  the  injury  complained  of.  Such  evidence  must  show  more 
than  the  probability  of  a  negligent  act.  A  verdict  cannot  be  found  on  mer* 
conjecture,  but  there  must  be  affirmative  and  preponderating  proof  that  the 
negligence  of  the  defendant  was  the  proximate  cause  of  the  injury  of  which 
the  plaintilT  complains,  or  that  its  negligence  concurred  with  that  of  the 
traction  company,  in  producing  the  injury.  But  negligence  may  be  established 
by  the  evidence  of  the  defendant,  as  well  as  the  plaintiff. 

"(S)  The  court  instructs  tbe  jury  that,  in  order  to  entitle  tlie  plaintiff  to 
recover,  it  must  appear  by  preponderating  and  affirmative  evidence  that  the 
negligence  of  the  defendant  was  the  proximate  cause  of  the  Injury  ccanplained 
of,  or  that  said  injury  was  caused  by  the  concurring  n^bgenoe  of  t^e  de- 
fendant and  the  traction  and  light  company. 

"(6)  The  court  instructs  the  jury  that  even  though  tbey  may  believe  from 
the  evidence  that  the  defendant  company  n^Iigently  allowed  one  of  its  wire* 
to  become  detached  from  ita  poles  and  come  in  contact  with  a  wire  of  tfc« 
traction  company  charged  with  a  dangerous  current  of  electricity,  and  that 
the  plaintiff's  injury  was  caused  by  his  coming  in  contact  with  euch  wire^ 
nevertheless,   if   they   further   believe  from   the  evidence   that   this  conditioq 
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"(11)  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff,  F.  C.  Bokker,  is  an  infant  of  the  age  of  eight  years,  then 
the  law  presumes  him  to  be  incapable  of  contributory  negligence;  but  thij 
presumption  may  be  rebutted.  And  if  the  jury  shall  believe,  from  their  ob- 
lenration  of  the  plaintiff  on  the  stand  and  his  testimony  and  other  evidence, 
that  he  was  of  sufficient  intelligence,  capacity,  and  experience  to  know  the 
probable  danger  from  the  vrires  upon  or  near  Eleventh  street,  and  his  duty 
to  avoid  them  for  his  protection,  and  that  he  negligently  failed  to  avoid 
them,  then  his  contributory  negligence  will  bar  his  recovery. 

"(12)  The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiff,  they 
■my,  in  estimating  the  damages,  take  into  consideration  the  bodily  injury 
and  disability  sustained  by  him,  if  any,  and  the  i>ermanent  or  temporary  char- 
acter thereof,  and  the  physical  pain  and  mental  anguish  of  the  plaintiff  caused 
tliereby,  if  any,  and  fix  the  amount  of  damage  at  such  sum  as  will  be  a  just, 
reaaonable,  and  proper  compensation  therefor." 

To  all  of  which  instructions,  except  the  sixth,  seventh,  ninth,  and  twelfth, 
the  said  defendant  objected. 

Caskie  <&  Coleman  and  P.  H.  C.  CabeU,  for  plaintiff  in  error. 
Ijee  A  Howard,  for  defendant  in  error. 

Opinion  by  Keith,  P.: 

The  defendant  in  error,  a  little  boy  eight  years  of  age,  was 
sitting  upon  a  box  on  the  sidewalk  of  one  of  the  streets  in  the  city 
of  Lynchburg,  when,  seeing  what  he  supposed  to  be  a  string  dang- 
ling down  through  the  limbs  of  a  tree  in  an  adjacent  yard,  he  put 
out  his  hand  and  grasped  it.  It  proved  to  be  an  electric  wire 
belonging  to  the  Lynchburg  Telephone  Company,  which  had 
broken  and  fallen  upon  a  hook  of  the  Lynchburg  Traction  &  Light 
Company,  and  by  that  means  came  in  contact  with  a  wire  of  the 
latter  company  heavily  charged  with  electricity.  The  defendant 
in  error  was  knocked  down,  his  person  burned  in  several  places, 
and  his  right  hand  so  injured  that  the  first,  second  and  third 
fingers  were  cut  off  close  to  the  knuckle  joints. 

The  jury  brought  in  a  verdict  for  $10,000,  but  the  trial  court, 
deeming  it  excessive,  put  the  defendant  in  error  upon  terms  either 
to  accept  an  abatement  of  the  verdict  to  $5,000,  or  have  it  set  aside. 
The  judgment  of  the  court  recites  that  "  thereupon  the  plaintiff, 
under  protest,  accepted  the  said  sum  of  $5,000,  and  the  motion  of 
the  defendant  is  therefore  overruled."  To  the  action  of  the  court 
in  refusing  to  set  aside  the  verdict,  the  defendant  excepted,  and 
the  case  is  now  before  us  to  review  certain  rulings  made  by  the 
trial  court 
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The  first  error  assigned  is  to  the  action  of  the  court  permitting 
the  witness  Apperson  to  testify  that  Freed,  the  manager  of  the 
Lynchhiirg  Telephone  Company,  after  the  accident  admitted  that 
the  wire  with  which  defendant  in  error  came  in  contact  belonged 
to  the  Lynchburg  Teleplione  Company. 

It  appears  that  shortly  after  the  accident  Apperson,  the  presi- 
dent of  the  Lynchburg  Traction  &  Light  Company,  went  to  a  point 
at  or  near  the  scene  of  the  accident.  Mr.  Freed,  the  manager  of 
the  Lynchburg  Telephone  Company,  was  also  there.  These  men 
were  upon  the  scene  of  the  accident  in  the  discharge  of  duties 
which  devolved  upon  them  as  the  ofBcers  of  their  respective  com- 
panies, and  the  answer  given  to  the  question  was,  we  think,  ad- 
missible, not  as  a  part  of  the  res  gestcB,  but  because  made  by  an 
officer  in  the  performance  of  his  duty.  2  Cook  on  Corp.  (4th  ed), 
§  726. 

In  Morse  v.  Conn.  Riv.  R.  R.  Co.,  72  Mass.  450,  it  is  held  that 
in  an  action  against  a  railroad  corporation  by  a  passenger  for  the 
loss  of  his  trunk  the  admissions  of  the  cond>ictor>  baggage  master, 
or  station  master,  as  to  the  manner  of  the  loss,  made  in  answer  to 
inquiries  in  behalf  of  the  passenger,  are  admissible  m  evidence 
against  the  corporation. 

In  Lane  v.  Boston  &  Albany  R.  Co.,  112  Mass,  at  page  455, 
it  is  held  that  in  an  action  against  a  railroad  company  for  the 
nondelivery  of  lost  freight  the  declaration  of  their  freight  agent 
that  he  thought  perhaps  the  Thompsons  had  got  it,  made  in  answer 
llie  eoiisignep.  is  admissible  in  I'vidcnce  against 
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warping  through,  and  in  so  doing  was  driven  against  the  side  of 
the  draw,  and  injured  it.  In  an  action  brought  by  the  company 
for  the  damage  the  defendant  claimed  that  the  plaintiffs  had,  by 
Jong  use,  licensed  vessels  to  sail  through,  and  offered  evidence  of 
declarations  made  by  the  draw-tenders  at  various  times  when 
vessels  were  passing  through  under  sail  that  they  preferred  to  have 
them  go  through  in  that  manner.  Held,  that  their  admissions 
were  admissible  as  the  declarations  of  the  agents  of  the  company 
while  in  the  discharge  of  their  duties  as  such  agents. 

In  the  case  before  us  the  manager  of  the  telephone  company 
(the  general  manager  of  the  company,  if  there  be  a  difference,  as 
he  is  sometimes  spoken  of  in  the  evidence)  was  upon  the  scene 
of  the  accident,  and  investigating  the  circumstances  connected  with 
it  He  was  speaking  with  reference  to  a  matter  about  which  he, 
if  any  one,  had  knowledge  —  that  is,  whether  or  not  the  wires  in 
question  were  the  property  of  the  company  of  which  he  was  man- 
ager —  and  he  made  the  statement  with  respect  to  their  ownership 
while  engaged  in  the  performance  of  a  duty  as  an  officer  of  the 
company. 

The  next  assignment  of  error  is  to  the  action  of  the  court  in 
refusing  to  strike  out  all  the  evidence  introduced  by  and  on  behalf 
of  the  plaintiff  on  the  ground  that  there  is  a  material  variance 
between  the  case  stated  in  the  declaration  and  the  case  which  the 
eridence  tends  to  prove. 

The  declaration,  omitting  the  recitals  and  mere  formal  parts, 
states: 

"That  on  the  20th  day  of  October,  1903,  by  reason  of  the  carelessness  and 
Kfligence  of  the  said  defendant,  its  agents  and  servants,  aforesaid,  a  part  of 
oae  of  its  said  telephone  wires,  located  in,  along,  upon,  and  over  said  Elev- 
fBth  street,  between  Harrison  and  Wise  streets,  as  aforesaid,  at  a  point  on 
aid  Eleventh  street  between  said  Harrison  and  Wise  streets,  to  wit,  between 
Monroe  and  Taylor  streets,  became  detached  from  its  proper  location  upon 
the  defendant's  poles  aforesaid,  and,  by  reason  of  the  carelessness  and  negli- 
genee  of  the  said  defendant,  its  agents  and  servants,  aforesaid,  came  in  con- 
tact with  one  or  more  of  the  aforesaid  wires  of  the  electric  railway  aforesaid, 
there  loeated,  as  aforesaid,  and  then  and  there  charged,  as  aforesaid,  with  a 
hcaw^  and  dangerous  current  of  electricity;  and  also  in  contact  with  the 
right  hand  and  legs  of  the  said  plaintiff,  who  was  then  and  there  in  said 
SHcireoth  street,  at  the  point  aforesaid;  and  thereby,  and  by  reason  of  the 
carelessness  and  negligence  of  the  said  defendant,  its  agents  and  servants, 
aloreiaid,  the  heavy  and  dangerous  current  of  electricity  then  and  there  being 
vpon  and  passing  over  the  said  wires  of  the  said  electric  railway  was  con- 
to,  against,  and  through  the  right  band  and  legs  of  the  said  plaintiff, 
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whereby  uid  bj  meuu  whereof  the  anid  plaintiff  was  greatly  shocked,  Btnnoed, 
and  reodered  insensible,  and  enuaed  to  suffer  great  bodily  pain  and  anguish, 
and  whereby  also  the  s&id  plaintiff  was  greatly  and  painfully  burned  in  and 
about  his  legs,  and  in  and  about  hia  right  hand  to  such  an  ext«nt  that,  it 
being  thereby  rendered  necessary,  the  three  main  fingers  (the  first,  second, 
and  third)  of  the  said  plaintiff's  said  band  were  amputated,  and  he  was 
and  la  thereby  rendered  permanently  maimed  and  disfigured,  and  incapaci- 
tated for  the  perfonnanee  of  the  ordinary  duties  of  lite  and  for  the  perfonn- 
anee  of  manual  or  clerical  labor,  and  whereby,  also,  he  was  caused  to  suffer 
great  bodily  pain  and  permanent  mental  anguish  and  mortification." 

The  proof  shows  that  tbe  defendant  in  error  Iiad  taken  a  seat 
upon  a  box,  and  that,  seeing  what  he  supposed  to  be  a  string  hang- 
ing through  the  limbs  of  a  tree  near  the  railing,  he  put  his  hand 
through  or  over  the  railing,  grasped  the  wire,  and  was  injured. 
Now,  the  contention  is  that  that  proof  constituted  a  material 
variance  from  the  averments  of  the  declaration,  because  it  is  there 
stated  that  the  defendant  in  error  was  in  Eleventh  street,  while 
the  evidence  proves  that  he  was  injured  by  a  wire  hanging  down 
through  a  tree  and  into  a  yard  adjacent  to,  but  not  in.  Eleventh 
street.  There  is  no  averment  in  the  declaration  as  to  the  precise 
position  of  the  wire.  It  is  nowhere  said  that  it  was  in  Eleventh 
street.  But  it  plainly  appears  that,  if  not  in  Eleventh  street,  it 
was  in  a  position  of  such  proximity  to  Eleventh  street  as  to  have 
inflicted  the  injury  upon  this  child,  who  was  at  the  time  in  the 
street  So  that,  if  the  plaintiff  in  error  is  to  escape  liability,  it 
must  be  not  upon  the  ground  of  a  variance  between  the  allegata 
and  probata,  but  because  for  some  other  reason  the  proof  does  not 
establish  its  liability  —  as,  for  instance,  that  the  presence  of  the 
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In  the  petition  for  an  appeal  it  is  suggested,  and  it  was  urged 
in  argument  before  the  court,  that  by  the  testimony  of  the  de- 
fendant in  error  he  was  "  in  unlawful  proximity  to  the  wire  in 
qnestion/'  This  contention  seems  to  be  based  upon  the  idea  that 
while  the  defendant  in  error  was  lawfully  in  the  street  his  hand 
was  unlawfully  thrust  through  or  over  the  railing;  in  other  words, 
that  the  defendant  was  injured  while  in  the  commission  of  a 


In  legal  contemplation  it  may  be  that  any  unauthorized  entry 
upon  the  premises  of  another  whose  title  extends  to  the  center  of 
the  earth  downward,  and  without  limit  upward,  by  putting  one's 
hand  through  or  over  a  boundary  fence,  is  a  trespass.  It  would, 
however,  certainly  seem  that  the  trespass  had  reached  its  vanish- 
ing point  when  such  a  trespass  was  committed  by  a  child  eight 
Tears  of  age.  The  owner  of  the  premises  would  find  it  difficult 
to  maintain  such  a  defense  if  he  had  knowingly  permitted  so 
grievous  a  danger  to  exist  within  reach  of  a  public  street,  and 
thereby  caused  an  injury  to  one  incapable  of  contributory  negli- 
gence. The  proof  in  this  case  is  that  the  wire  which  inflicted  the 
injury  belonged  to  the  Lynchburg  Telephone  Company;  that  it 
was  a  test  wire  —  No.  19;  that  it  had  been  broken  in  divers 
places;  that  it  had  been  broken  in  the  place  where  the  injury 
occurred  for  three  days  (the  little  boy  who  was  injured  had  seen 
it  two  days  before  the  accident),  and  the  telephone  company  had 
been  informed  of  its  condition.  These  facts  fully  warranted  the 
court  in  giving  the  jury  instruction  No.  1. 

The  objection  to  the  second  instruction  was  very  properly 
withdrawn. 

The  next  assignment  of  error  is  to  the  third  instruction,  the 
objection  to  which  is  stated  to  be  that  it  assumes  facts  which  should 
have  been  left  to  the  jury.  We  do  not  so  understand  the  instruc- 
tion. Every  recital  of  fact  in  that  instruction  we  understand  to 
have  been  left  to  the  determination  of  the  jury  upon  the  evidence. 

The  fourth  instruction  was  objected  to  because,  as  claimed, 
there  is  no  evidence  to  sustain  it;  while,  as  it  appears  to  us,  the 
evidence  fully  warrants  the  jury  in  finding  every  fact  to  have 
been  proved  upon  which  that  instruction  is  predicated,  and  it  was 
the  duty  of  the  court  to  give  it  if  the  evidence  had  a  tendency  to 
prove  them. 
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The  fifth  instruction  is  plainly  right,  as  are  the  seventh,  eighth, 
and  ninth.  The  tenth  seems  to  us  sufficiently  favorable  to  the 
plaintiff  in  error,  and  is  substantially  the  same  as  instruction  No. 
8  asked  for  by  it. 

We  think,  upon  the  whole  case,  that  there  was  nothing  preju- 
dicial to  the  plaintiff  in  error  in  the  rulings  of  the  court  upon  the 
instructions,  and  that  the  case  was  in  all  respects  fairly  sub- 
mitted  to  the  jury. 

With  respect  to  the  evidence,  we  deem  it  plainly  sufficient  to 
warrant  the  judgment  of  the  court. 

The  defendant  in  error  asks  us  to  review  the  action  of  the  court 
in  requiring  him  to  remit  a  part  of  the  verdict  upon  the  penal^ 
of  having  it  set  aside.  He  accepted  the  verdict,  and  cannot  now 
be  heard  to  question  it. 

Upon  the  whole  case,  we  think  there  is  no  error,  and  the  jud^ 
ment  is  affirmed. 


United  Electric  Light  &  Power  Co.  of  Baltimore  v.  Stats, 

TO  Use  of  Lusby  et  al. 

Maryland  Court  of  Appeals  —  March  21,  1905. 
100  Md.  634,  60  Atl.  248. 

1.  Death  fbom  Contact  with  Broken  Telephone  Wire  Across  Eicorio 
Light  Wire  —  Evidence.  —  In  an  action  for  death  caused  by  contact 
with  a  broken  telephone  wire  which  had  crossed  a  feed  wire  of  the  de- 
fendant on  the  night  of  the  accident,  evidence  that  the  insulation  of  cer- 
tain of  defendant's  wires  was  defective  at  other  points  and  on  other 
occasions  than  at  the  point  of  contact  where  the  accident  happened  was 
inadmissible. 

£.  Evidence  As  to  Experiments.  —  A  witness  should  not  be  allowed  to  tes- 
tify to  the  result  of  an  experiment  with  a  piece  of  insulated  wire  sup- 
posed to  be  similar  to  a  feed  wire  in  question,  where  he  was  not  called 
as  an  expert,  and  stated  that  he  did  not  testify  as  an  expert. 

Appeal  by  defendant  from  a  judgment  for  plaintiffs.    Reversed. 

Before  McSheeey,  C.  J.,  and  Fowlee,  Beisgoe,  Boyd,  Paox^ 
Peaece,  Schmuckee,  and  Jones,  JJ. 

Edgar  H.  Oans  and  C.  Baker  Clotworthy,  for  appellant. 

c7.  C.  Boyd,  for  appellees. 
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Opinion  by  Bbisooe,  J. : 

This  suit  was  brought  on  the  2d  day  of  December,  1902,  in  the 
Baltimore  City  Court,  in  the  name  of  the  State,  for  the  use  of 
Barbara  Lusby,  widow,  and  Henry  I.  Lusby,  infant  child,  against 
the  appellant  and  the  Chesapeake  &  Potomac  Telephone  Company 
<f  Baltimore  City,  to  recover  damages  for  the  death  of  Harry  H. 
Lasby,  husband  and  father  of  the  equitable  plaintiffs,  which  is 
alleged  to  have  been  caused  by  contact  with  an  electric  wire 
charged  with  electricity,  at  the  comer  of  Freemont  avenue  and 
Ponland  street,  Baltimore.  The  declaration  states  that  his  death 
was  occasioned  by  the  negligence  of  the  defendant  in  permitting 
1  wire  of  the  Chesapeake  &  Potomac  Telephone  Company  to  break 
and  come  in  contact  with  one  of  the  feed  wires  of  the  United 
Electric  Light  &  Power  Company,  the  latter  wire  being  improp- 
erly and  defectively  insulated  and  heavily  charged  with  electricity ; 
and  that  the  defendants  were  negligent  in  permitting  the  wires  to 
become  and  remain  in  a  condition  dangerous  to  the  lives  of  per- 
eoQs  lawfully  using  the  highways  of  Baltimore,  by  reason  of 
which  default,  wrongful  act,  and  negligence  of  the  defendants, 
the  equitable  plaintiffs  have  lost  the  services,  society,  and  com- 
panionship of  their  husband  and  father,  and  sustained  great  in- 
JTiry  and  damage.  On  the  8th  of  June,  1904,  there  was  a  verdict 
in  favor  of  the  Chesapeake  &  Potomac  Telephone  Company  under 
the  instructions  of  the  court.  On  the  10th  of  June  of  the  same 
jcar  there  was  a  verdict  in  favor  of  the  plaintiff  against  the 
United  Electric  Light  &  Power  Company,  the  appellant  here,  for 
19,000,  divided  as  follows:  Six  thousand  dollars  to  Barbara 
Lnsby,  widow,  and  $3,000  to  Henry  Lusby,  infant;  and  from  a 
judgment  thereon  the  defendant  has  appealed. 

The  record  contains  thirteen  exceptions,  twelve  of  which  relate 
to  the  admissibility  of  testimony  offered  during  the  trial,  and  the 
thirteenth  was  taken  to  the  action  of  the  court  in  refusing  to  grant 
the  appellant's  first,  first  "  a,"  second,  third,  fourth,  fifth,  eighth, 
and  eleventh  prayers.  It  will  not  be  necessary,  however,  for  us 
to  consider  in  detail  all  of  the  exceptions  to  the  testimony  offered, 
because  some  of  them  can  be  considered  together. 

It  appears  that  the  accident  in  this  case  happened  on  the  26tli 
day  of  November,  1902,  about  3  o'clock  in  the  morning,  at  the 
<omer  of  Freemont  and  Portland  streets,  Baltimore,     No  one 
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saw  the  accident,  but  the  bod;  was  found  lying  on  the  sidewalk, 
face  downwards,  and  pointing  towards  the  east,  and  about  four 
or  five  feet  from  the  curbstone  on  Freemont  street ;  a  copper  tele- 
phone wire  was  wrapped  around  the  body,  and  he  was  burned 
around  the  neck  and  left  hand.  The  wire  was  charged  with  elec- 
tricity coming  from  a  feed  wire  of  the  appellant  company,  strung 
some  thirty-five  feet  above  the  sidewalk.  It  appears  from  the 
testimony  that  death  was  occasioned  by  contact  with  the  telephone 
wire,  which  had  become  charged  with  electricity  by  falling  across 
the  feed  wire  of  the  appellant  company.  The  telephone  wire 
was  found  across  and  in  contact  with  the  insulated  feed  wire  of 
the  appellant  company. 

We  do  not  think  that  the  facts  of  this  case,  as  disclosed  by  tbe 
record,  furnish  any  ground  for  tbe  conclusion  that  the  death  of 
the  deceased  was  caused  by  the  negligence  of  the  appellant  com- 
pany. There  is  a  failure  of  evidence  to  establish  negligence  on 
the  part  of  the  company,  and  there  is  no  evidence  to  show  a  failure 
on  its  part  to  perform  any  duty  that  it  owed  to  the  deceased. 

The  first,  third,  seventh,  tenth,  eleventh,  and  twelfth  exceptions 
to  the  admission  of  evidence  are  substantially  the  same,  and  can 
be  considered  together.  It  was  error,  we  think,  to  have  admitted 
the  testimony  set  out  in  these  exceptions.  The  effect  of  the  testi- 
mony as  introduced  was  to  show  that  the  insulation  of  certain  ot 
the  defendant's  wires  was  defeclive  at  other  poiiits  ami  on  other 
occasions  than  at  the  point  of  contact  where  the  accident  happened. 
There  was  manifestly  no  connection  between  tbe  alleged  defecti 
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The  fourth,  fifth,  and  sixth  exceptions  are  practically  the  same, 
ind  relate  to  questions  put  to  the  expert  witness  Lindsay.  The 
questions  embraced  in  these  exceptions,  we  think,  were  improper, 
and  did  not  state  the  necessary  facts  upon  which  an  expert  could 
base  an  opinion.  They  also  assumed  facts  that  had  not  been 
proven  in  the  case.  The  objections  to  these  questions  have  been 
iBStained. 

The  eighth  exception  relates  to  the  refusal  of  the  court  to  allow 
ihe  witness  Russell  to  testify  to  the  result  of  an  experiment  with 
1  piece  of  insulated  feed  wire  supposed  to  be  similar  to  the  feed 
wire  in  question.  The  witness  was  not  called  as  an  expert,  and 
seated  that  he  did  not  testify  as  an  expert  on  the  manufacture  of 
insolation  or  the  manufacture  of  wire.  The  experiment  made  by 
kim  was  entirely  too  uncertain  and  misleading  to  have  been  sub- 
mitted to  the  jury  as  a  test  of  the  resisting  qualities  of  insulation 
when  wet  or  dry. 

There  was  no  error  in  the  ruling  of  the  court  in  the  ninth  ex- 
eeption  in  refusing  to  admit  as  evidence  a  letter-press  copy  of  the 
Rcord  sent  to  Washington  of  the  general  condition  of  the  weather 
m  Btltimore  on  November  25  and  26,  1902. 

This  brings  us  to  a  consideration  of  the  rulings  upon  the  prayers, 
wliich  are  embraced  in  the  thirteenth  exception.  The  defendant's 
frst  prayer,  which  instructed  the  jury  that  under  the  pleadings 
there  is  no  evidence  in  this  case  legally  sufficient  to  entitle  the 
|daintiff  to  recover,  should  have  been  granted,  and  the  case  with- 
drawn from  the  jury.  In  City  Pass.  Ry,  Co,  v.  Nugent,  86  Md. 
J57,  38  AtL  779,  it  is  distinctly  said,  if  there  be  no  negligence, 
diongh  there  be  an  injury,  no  action  will  lie.  For  a  mere  acci- 
dent, unmixed  with  negligence  or  fault,  no  action  will  He,  even 
tihtni^  an  injury  has  been  done,  and  no  action  will  lie  because 
there  has  been  no  breach  of  a  duty  that  was  owed  and  therefore 
BO  negligence.  The  case  of  W.  U.  Tel.  Co.  v.  State,  Use  of  Nel- 
m»,  6  Am.  Electl.  Cas.  210,  82  Md.  312,  33  Atl.  763,  31  L.  R.  A. 
572,  51  Am-  St.  Rep.  464,  relied  upon  by  the  appellees,  is  clearly 
fisdngnishable  from  this  case.  In  that  case  the  evidence  showed 
ttat  the  telephone  wire  had  been  hanging  over  the  feed  wire  for 
two  weeks,  and  the  company  had  notice  and  an  opportunity  to 
nend  it.  We  do  not  deem  it  necessary  to  discuss  the  rejected 
pnjers  presented  on  the  part  ot  the  appellant  company y  because 
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we  are  all  of  the  opinion,  for  the  error  indicated,  that  the  judg- 
ment appealed  against  must  be  reversed,  »nd,  as  it  is  apparent 
that  the  appellees  are  not  entitled  to  recover,  a  new  trial  will  not 
be  awarded. 

Judgment  reversed,  with  costs,  without  awarding  a  new  triaL 


Klostebmah  v.  TTirrrED  Electeic  Light  &  Powze  Co.  of 

Baltimobe  City. 

Maryland  Court  of  Apptah  —  March  iS,  1905. 

101  Md.  20,  60  Atl.  2S1. 

COKTBAns.  —  A  contract  for  electricitjr  for  lighting  purpoaee,  proridiig 
that  the  electric  companj'  is  not  bound  to  furnish  current  daring  rtrikN 
or  when  unable  to  secure  emplojees  and  in  other  cases  expressly  nwi- 
tioned  in  the  application,  ie  not  unenforceable  hj  tbe  electric  oampoif 
for  nant  of  mutuality. 

defendant  from  a  judgment  for  plaintiff.     Affirmei,i 

Before  McShekky,  C  J.,  and  Fowlee,  Bbiscoe,  Botd,  Faqv 
Peabce,  Sciimcckeb,  and  Jones,  JJ. 


Emil  Budnitz,  for  appellant. 
Alexander  Hardcaslle.  Jr.,  for  appellee. 
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tboat  June  1,  1902,  "  or  when  said  current  is  subsequently  sup- 
plied," and  to  pay  therefor  at  the  office  of  the  appellee  on  the 
Monday  of  each  succeeding  week  at  thirty-five  cents  per  lamp, 
said  lamps  to  bum  from  dusk  to  midnight;  no  lamps  to  bum 
unless  notice  in  writing  is  given  at  30  South  Eutaw  street  by  or 
lefore  6  o'clock  p,  m.  that  the  service  is  required  that  night.    "  The 
fubscribers  guaranty  to  pay  no  less  than  $470  during  the  season, 
whether  lamps  bum  or  not."     On  the  said  application  were  printed 
certain  terms  and  conditions,  and  it  was  agreed  that  these,  "  so 
fir  as  they  were  not  inconsistent "  with  the  terms  of  the  applica- 
tion, should  be  considered  as  part  of  the  agreement ;  the  whole  — 
that  is,   the   application  and  the  terms  and  conditions  printed 
tbereon  —  to  "  form  a  binding  contract  between  the  applicant  and 
the  company  when  accepted  in  writing  by  the  secretary  "  of  the 
appellee.     This   application,   signed  by   the   National   Coliseum 
Company,  was  accepted  in  writing  by  the  secretary  of  the  appel- 
lee.    Appended  to  the  application  were  these  words,  viz. :    "  I  do 
kreby  guaranty  the  payment  of  all  bills  payable  by  this  contract," 
Bgned  by  *'  C.  Ross  Klosterman."     Mr.  Symington,  the  secretary 
rf  the  appellee,  testifies  that  he  did  not  accept  the  application  or 
Bgn  it  until  after  Klosterman  had  personally  guaranteed  it,  and 
that  he  refused  to  sign  it  until  it  was  so  guaranteed.     On  the 
other  hand,   Mr.  Klosterman  testified  that  the  application  was 
Bgned  by  the  secretary  before  he  had  "  guaranteed  it."     It  is  well 
Kttled  that  in  the  case  of  a  "  collateral  promise  to  answer  for  the 
debt  or  default  of  another  it  is  necessary  that  a  consideration  as 
well  as  the  promise  should  appear  from  the  writing."     But,  as 
stated  in  the  case  of  Ordeman  v.  Lawson  &  Bro,,  49  Md.  155 : 

*It  is  not  necessary  that  the  consideration  should  be  stated  in  express 
bnt  it  is  sufficient  if  it  may  be  coHected  or  implied  with  certainty  from 
Ike  tBatniment  itself.  It  frequently  occurs  that  a  guarantee  is  written  upon 
ikt  iBstmment  it  professes  to  guarantee,  as  when  a  third  party  writes  upon 
A  promissory  note  at  the  same  time  that  the  note  itself  is  executed  and  de- 
fined to  the  payee  a  guarantee  in  these  terms,  '  I  hereby  guarantee  the 
vittiB  or  aboTe  note/  or  '  I  hereby  guarantee  payment  of  the  within  or  above 
■rte,'  and  signs  it,  thus  making  but  one  contract;  and  in  such  cases  the  con- 
■deration  which  upholds  the  note  will  support  the  guarantee,  and  the  latter 
vfllbe  good." 

In  the  same  case  it  was  held  that,  when  there  is  no  date  affixed 
to  liie  gnarantee,  so  that  it  is  left  uncertain  whether  it  may  not 
W?e  been  -written  after  the  instrument  guaranteed  was  executed, 
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delivered,  aud  received  as  a  complete  contract,  parol  proof  may  lis 
admitted  to  show  "  identity  of  time ;  "  that  is  to  say,  that  the  guar> 
antee  was  written  and  signed  at  the  time  of  the  execution  and 
delivery  of  the  note.  The  guarantee  in  this  case  refers  clearly 
to  the  contract  made  by  the  Electric  Light  Company  with  the 
Kational  Coliseum  Company.  It  guarantees  the  "  payment  oi 
all  bills  payable  by  this  contract."  It  bears  no  date,  but  there 
was  parol  evidence  to  the  effect,  substantially,  that  the  electric 
company  did  not  sign  or  accept  the  contract  until  it  was  guar- 
anteed by  Klosterman,  and  whether  it  was  in  fact  signed  at  that 
time  was  a  matter  proper  to  be  submitted  to  the  jury.  There 
was  no  error,  therefore,  in  granting  the  appellee's  prayer.  Bat 
it  was  contended  that  by  a  proper  construction  of  the  terms  of 
the  guarantee  there  could  be  no  recovery  in  this  case,  "  becaoae 
the  contract  itself  offered  in  evidence  is  void  by  reason  of  the  want 
of  mutuality  of  obligation ;  "  and  the  court  was  asked  by  the  de- 
fendant's second  prayer  to  so  instruct  the  jury.  It  is  conceded 
that  "  on  the  face  "  of  the  contract  between  the  appellee  and  the 
coliseum  company  there  is  a  proposal  and  an  acceptance,  but  it  is 
alleged  that  by  the  conditions  annexed  to  the  body  of  the  contract, 
but  forming  a  part  of  it,  the  appellee  is  under  no  obligation  to 
furnish  the  current,  though  the  coliseum  is  bound  to  take  it  and 
pay  for  it,  and  for  that  reason  the  contract  lacks  mutuality.  The 
specific  clause  supposed  to  have  that  effect  is  the  first  clause  con- 
tained in  the  "  terms  and  conditions,"  to  the  effect  that  the  "  eW 
ilijcs  not  hind  itself  to  furnish  current  at  i 
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the  application  and  the  conditions  thereto.     There  was  no  error 
dierefore,  in  the  rejection  of  the  defendant's  second  prayer. 

The  defendant's  third  prayer  was  also  properly  rejected.  The 
balance  remaining  nnpaid  of  the  total  amount  was  an  amount  due 
by  specific  terms  of  the  contract.  The  guarantee  was  "  the  pay- 
ment of  all  bills  payable  by  this  contract,"  and  therefore,  if  any 
part  of  the  $470  was  due  and  unpaid,  it  was  clearly  within  the 
l^il  obligation  of  the  guarantee  to  have  it  paid. 

The  fourth  prayer  of  the  defendant  states  the  proposition  that, 
if  the  contract  had  been  signed  by  the  parties  in  duplicate,  and 
the  secretary  and  treasurer  of  the  coliseum  company  had  pos- 
session of  a  duplicate  copy  thereof,  and  that "  after  the  execution 
«f  said  contract "  the  defendant  guaranteed  in  writing  the  pay- 
ment of  all  bills,  etc.,  then  the  verdict  must  be  for  the  defendant. 
This  instruction  does  not  submit  to  the  jury  to  find  whether  or 
BoC  the  guarantee  was  made  after  the  contract  had  been  executed 
and  delivered.     The  correct  principle  may  be  stated  as  follows: 
If  the  original  debt  or  obligation  be  founded  upon  a  good  con- 
sideration, and  at  the  time  when  it  is  incurred  or  undertaken  or 
before  that  time  the  guarantee  is  given  or  received,  the  considera- 
tion for  the  original  contract  is  taken  as  the  consideration  of  the 
gnarantee ;  otherwise  the  consideration  for  the  guarantee  must  be 
expressed.     Nabb  v.  Koontz,  17  Md.  288.     In  order,  therefore, 
tD  render  this  instruction  unobjectionable,  there  should  have  been 
fubmitted  for  the  consideration  of  the  jury  whether  the  guarantee 
was  entered  into  after  the  making  and  delivery  of  the  contract. 
In  all  cases  it  is  not  necessary  that  the  consideration  for  a  guar- 
antee should  be  stated  in  express  terms,  provided  it  can  be  col- 
lected or  implied  with  certainty  from  the  instrument  itself.     Hut- 
Um  V.  Padgett,  26  Md.  231 ;  Roberts  v.  Woven  Wire,  46  Md.  374. 
But  must  be  collected  "  with  certainty ;  "  '*  not  as  a  mere  con- 
jecture, however  plausible ;  "  but  "  a  well-grounded  inference  to 
be  necessarily  collected  from  the  terms  of  the  memorandum." 
Per  Denman,  C.  J.,  35  E.  C.  E.  E.  551.     This  court  said  in 
Button  V.  Padgett,  supra,  "  If  the  consideration  can  be  clearly 
inferred  or  gathered  from  the  writing,  the  statute  is  gratified." 
Deutsch  V,  Bond,  46  Md.  169.     Here  the  guarantee  is  indorsed 
<m  the  same  paper,  and  refers  expressly  to  the  contract.     The  two 
together  show  clearly  that  the  consideration  was  the  connection  of 
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the  electric  system  with  the  premises  of  the  coliseum.  The  guar- 
antee must  be  regarded  as  a  part  of  the  original  contract  made 
with  the  same  understanding,  even  though  the  contract  ma;  have 
been  signed  prior  in  time  to  the  guarantee.  The  fourth  prayer 
was  therefore  properly  rejected. 

There  being  no  error  in  the  rulings  of  the  court  below  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


KfiEMEB  V.  New  York  Edison  CoHPAirr. 

Ntm  York  Appellate  Division,  Second  Department  —  Maroh  H,  1905. 

102  App.  Div.  433,  92  H.  7.  Supp.  883. 

Injdrt  to  One  Ehploiee  raoic  Exceshitb  Cubrbht  FnBNiaHXD  as  Elec- 
TBicAL  Machine  bt  Ahotheb  Euplotee  —  Liabujtt  of  Mabttb  Where 
Thebe  Is  No  Autoicaud  Cukbent  Bub&KEb  —  Dauaqks.  —  In  >□  action 
brought  to  recover  dunftgea  for  personal  injuriea  suatained  bj  the  plain- 
tiff, it  appeared  that  he  was  employed  aa  an  oiler  at  the  D.  street  sta- 
tion. And  that  one  B.  waa  employed  in  the  121st  street  station;  that  on 
the  night  of  the  accident  B.  turned  a  wrong  awit^di,  thua  transmitting  an 
electrical  current  of  an  excessive  voltage  to  a  machine  in  the  D.  street 
station,  which  current  caused  the  latter  machine  to  fly  into  pieces,  nm* 
of  which  struck  and  injured  the  ptaintifT.  It  appeared  that  the  machine 
in  question  was  fitted  with  a  current  breaker  which  waa  not  automatic  In 
its  action;  that  the  presence  of  an  automatic  current  breaker  would  ban 
prevented  the  accident,  and  the  evidence  was  sufficient  to  warrant  a  find- 
ing that  automatic  current  breakers  were  in  general  use  on  similar  ma- 
chines.    It  was  held  that  a  judgment  in  favor  of  the  plaintiff  should  b* 
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breakers,  suitable  to  be  used  in  connection  with  machines  similar 
to  the  one  involved  here,  were  in  general  use,  and,  if  so,  whether 
the  defendant  was  negligent  in  not  so  equipping  this  machine. 
Two  witnesses  for  the  plaintiff  testified  that  such  an  appliance  was 
in  general  use.  One  of  these,  however,  derived  his  knowledge 
flolely  from  reading,  and  the  other,  on  cross-examination,  testified 
that  he  had  actual  knowledge  of  only  one  plant  using  as  high  a 
voltage  as  6,600,  where  such  appliance  was  used,  but  he  knew  of 
several  where  over  5,000  voltage  was  employed.  Three  experts 
were  called  by  the  defendant,  the  effect  of  whose  evidence  was  that 
such  appliances  were  in  practical  operation  where  the  voltage  did 
not  exceed  2,000,  but  were  in  an  experimental  state  so  far  as 
being  adjusted  to  a  current  of  higher  potential  than  2,000  volts. 
Their  evidence  also  was  that  the  working  capacity  of  the  machine 
in  question  was  from  300  to  350  volts  on  the  alternating  side,  and 
240  volts  on  the  direct  current  side.  The  evidence  of  the  plain- 
tiffs witnesses  was  to  the  effect  that  this  accident  could  not  have 
happened  had  the  machine  been  equipped  with  a  breaker  adjusted 
to  work  automatically,  or  with  a  fuse  on  the  direct  current  side ; 
and  it  may  be  said  that  the  plaintiff's  theory  that  the  excess  cur- 
rent entered  the  machine  from  the  "  D.  C."  side  is  supported  by 
the  evidence  of  the  defendant's  own  witnesses  to  the  effect  that  a 
corrent  of  6,000  voltage  would  instantly  have  blown  out  the  fuse 
on  the  alternating  side,  which  was  found  to  be  intact  after  the 
accident 

The  plaintiff  and  Brinkman,  whose  act  in  turning  the  wrong 
switch  produced  the  condition  resulting  in  the  accident,  were  en- 
gaged at  different  stations,  in  separate  and  distinct  employments 
in  which  the  plaintiff  had  neither  the  means  nor  the  opportunity 
of  knowing  either  the  character  of  the  work  performed  by  Brink- 
man,  or  his  competency  to  do  it.     Conceding,  for  the  purpose  of 
the  argument,  that  Brinkman's  act  was  culpably  negligent,  and 
assuming,  without  deciding,  that,  notwithstanding  the  peculiar 
circumstances  of  this  case,  he  was  so  far  the  fellow  servant  of  the 
plaintiff  as  that  the  defendant  was  not  bound  to  anticipate  or 
guard  against  the  consequences  of  his  negligence,  this  judgment 
may  nevertheless  be  supported.     Of  course,  except  that  furnished 
by  the  occurrence  itself,  there  is  no  direct  evidence  of  any  cause 
likely  to  produce  an  overcharge  of  current  in  this  machine,  which^ 
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consistent  with  the  above  assumption,  the  master  was  required  to 
anticipate  and  guard  against  But  it  is  conceded  not  only  that  de- 
vices and  circuit  breakers,  not  automatic,  were  in  general  use, 
but  that  they  were  used  by  this  defendant  to  break  the  circuit 
when  the  current  reached  a  potential  higher  than  the  point  of 
safety.  It  may  fairly  be  inferred  from  the  evidence  of  experts  of 
both  parties  that  such  devices  were  necessary  to  insure  any  degree 
of  safety  in  the  generation  and  use  of  these  extremely  dangerous 
electric  currents,  and  the  evidence  warranted  the  jury  in  finding 
that  the  defendant,  in  the  exercise  of  reasonable  care,  should  have 
anticipated  that  a  dangerous  overcharge  of  current  in  this  ma- 
chine was  likely  to  occur  from  a  variety  of  causes,  other  than  the 
negligence  of  plaintiff's  fellow  servants.  The  plaintiff  complains 
because  the  device  used  was  not  suitable,  and  because,  in  fact,  it 
was  not  used  at  all  on  the  side  of  the  machine  from  which  the 
current  causing  the  accident  entered;  and  the  suggestion  of  the 
defendant  that  there  was  no  proof  that  it  was  practical  or  neces- 
sary to  have  a  breaker  on  the  direct  current  side  is  met  by  the 
testimony  of  its  own  witness  to  the  effect  that  the  breakers  in- 
stalled at  the  Duane  street  plant  were  in  fact  direct  current  circuit 
breakers.  If  the  defendant  should  have  apprehended  and  guarded 
against  the  occurrence  from  any  cause,  its  failure  to  do  so  con- 
stituted negligence,  and  a  recovery  cannot  be  defeated  by  the  fact 
that  in  the  particular  case  the  overcharging  which  it  was  bound  to 
guard  against  was  produced  by  a  cause  which  it  was  not  bound  to 
anticipate,  to  wit^  the  negligence  of  plaintiff's  fellow  servant. 
Its  negligence  consisted  in  not  having  furnished  a  reasonably  safe 
appliance,  and  the  fact  that  in  the  particular  case  the  negligence 
of  tlie  co-servant  concurred  to  produce  the  injury  does  not  de- 
prive the  plaintiff  of  his  remedy  for  the  defendant's  wrong,  as 
"  the  negligence  of  a  servant  does  not  excuse  the  master  from 
liability  to  a  co-serv^ant  for  an  injury  which  would  not  have  hap- 
pened had  the  master  performed  his  duty."  Coppins  v.  N.  Y. 
C.  £  H.  R,  R.  Co.,  122  K  Y.  557,  25  k  E.  915,  19  Am.  St. 
Rep.  523,  and  cases  cited. 

But  it  is  said  that  the  negligent  act  of  Brinkman  in  turning  in 
the  wrong  switch,  and  not  the  failure  to  supply  an  automatic 
current  breaker,  was  the  proximate  cause  of  the  accident.  This 
conclusion  is  based  on  the  reasoning  in  cases  where  the  question 
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determined  was  whether  some  independent  agency  had  intervened 
to  break  the  causal  connection  between  the  cause  alleged  and  the 
result     The  defendant  had  a  series  of  generating  plants,  so  con- 
nected that  currents  of  6,600  voltage  could  be  transferred  from 
one  station  to  another,  as  the  demand  upon  the  different  stations 
varied.     The  plaintiff,  having  no  duty  to  perform  except  to  oil 
the  engines  at  the  Duane  street  station,  a  fellow  servant  of  Brink- 
man  employed  at  the  121st  street  station  only  in  the  sense  that  he 
was  employed  by  the  same  master,  unconscious  of  danger,  and 
with  no  means  of  warning,  received  the  grievous  injury  com- 
plained of,  because,  as  the  jury  have  said,  the  master  failed  to 
provide  reasonably  safe  machinery  at  the  place  where  the  injury 
was  received.    But  because  the  current  causing  the  injury  was  set 
in  motion  by  the  act  of  a  fellow  servant  employed  as  remotely 
fpOTn  the  plaintiff,  in  practical  effect,  as  though  separated  by  the 
maximum  distance  possible  for  electricity  to  travel,  it  is  urged 
that  the  negligence  of  the  fellow  servant,  and  not  that  of  the 
master,  was  the  proximate  cause  of  the  injury.    The  same  reason- 
ing would  prevent  a  recovery  in  every  case  of  failure  on  the  part 
of  a  master  to  discharge  his  duty  in  the  adoption  of  safety  ap- 
pliances designed  only  as  preventives.     Of  course,  the  absence  of 
the  circuit  breaker  could  not,  in  a  literal  sense,  be  said  to  have 
been  the  cause  of  this  accident.     Its  presence,  however,  would 
have  prevented  it,  and  its  absence,  being  a  breach  of  duty  on  the 
part  of  the  master,  was  a  juridical  cause.     The  negligence  of  the 
master  was  continuous,  and  harmless  until  a  dangerous  condition 
was  produced ;  but  the  cause  producing  such  condition,  instead  of 
intervening  to  break  the  causal  connection  between  such  negli- 
gence and  its  effect,  merely  concurred  with  it  to  produce  the  effect. 
Coppins  V.  N.  Y.  C.  &  H.  R.  R.  Co,,  supra;  Stringham  v.  Stewart, 
100  K.  Y.  522,  3  N.  E.  575 ;  Cone  v.  D.,  L.  &  W.  R.  Co.,  81  N.  Y. 
206,  37  Am.  Rep.  491 ;  Ellis  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  95  K 
Y.  551 ;  Phillips  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  127  N.  Y.  657,  27 
X.  E.  978;  Quill  v.  Empire  State  Tel  &  Tel.  Co.,  6  Am.  Electl. 
Cas.  303,  92  Hun,  546,  34  N.  Y.  Supp.  470,  37  N.  Y.  Supp. 
1149. 

I  do  not  think  that  the  defendant  can  complain  of  the  charge. 
For  reasons  already  stated,  it  was  not  error  to  submit  to  the  jury 
the  question  whether  there  was  a  fuse  on  the  direct  current  sid^ 
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of  the  machine,  and  the  other  portion  of  the  charge  challenged  in 
this  court  does  not  present  ground  for  reversal.  The  court  did  not 
submit  the  question  of  Brinkman's  negligence  to  the  jury,  but 
clearly  pointed  out  that  the  plaintiff's  right  to  recover  depended 
solely  on  the  question  as  to  whether  the  defendant  should  have 
apprehended  such  a  condition  as  resulted,  and  guarded  against  it. 
What  the  court  said  as  to  Brinkman  was  only  illustrative  of  the 
question  which  the  court  was  discussing,  viz.,  whether,  in  the  ex- 
ercise of  reasonable  prudence,  the  defendant  should  have  antici- 
pated that  an  overcharge  of  current  might  enter  this  machine. 
It  is  apparent  that  the  verdict  was  not  made  to  depend  in  the 
slightest  upon  the  character  of  Brinkman's  act.  The  court  dis- 
tinctly charged  that  the  defendant  was  not  bound  to  anticipate  or 
guard  against  the  possibility  that  any  fellow  servant  would  negli- 
gently turn  the  wrong  switch.  The  effect  of  the  whole  charge 
was  that  if  the  defendant,  in  the  exercise  of  reasonable  care,  should 
have  apprehended  that,  from  some  cause  not  the  result  of  negli- 
gence of  the  plaintiff's  fellow  servants,  an  overcharge  of  current 
was  likely  to  enter  this  machine,  and  failed  to  use  reasonable  care 
to  guard  against  it,  the  plaintiff  could  recover,  irrespective  of  what 
did  in  fact  produce  the  overcharging.  It  is  true  that  in  the  collo- 
quy with  counsel,  after  several  requests  had  been  made  and  passed 
upon,  the  court  said :  "  I  proceeded  on  the  assumption  that  this 
man  handled  the  switch  with  due  care,  but,  in  a  moment  of  forget- 
fulness,  made  a  mistake."  This  remark  was  not  addressed  to  the 
jury;  no  exception  was  taken  to  it,  and  I  do  not  think  the  jury 
could  have  been  misled  by  it.  It  is  difficult  to  understand  how 
a  jury  could  have  been  confused  by  a  charge  remarkable  for  its 
clearness  and  simplicity,  or  how  they  could  have  been  led  to  think 
that  the  defendant  was  liable  for  the  act  of  Brinkman,  when,  in 
plain  and  concise  language,  their  attention  was  directed  to  the  sole 
question  upon  which  the  defendant's  liability  depended. 

The  verdict  is  a  large  one.  But  considering  the  age  of  the 
plaintiff,  his  earning  capacity  at  the  time  of  the  accident,  the  dif- 
ferent operations  which  he  had  to  undergo,  with  the  attendant 
pain  and  suffering,  and  the  grievous  character  of  the  injury,  which 
the  defendant  did  not  attempt  to  controvert,  we  cannot,  without 
invading  the  province  of  the  jury,  say  that  it  was  excessive. 
These  conclusions  lead  me  to  vote  for  affirmance  of  the  judgment 
and  order  appealed  from. 
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HntscHBEBOy  P.  J.,  and  Rich,  J.^  concur. 

Woodward,  J.  (dissenting). 

The  plaintiff,  a  man  about  34  years  of  age,  was  employed  by 
the  defendant  in  its  Duane  street  electric  lighting  station,  as  an 
oiler  of  machinery,  on  the  20th  day  of  June,  1901.    He  had  been 
in  such  employ  from  November,  1899.    At  about  7  o'clock  in  the 
€Tening  of  the  20th  of  June,  while  in  the  discharge  of  his  duties, 
he  noticed  that  a  machine  known  as  a  "  commutator,"  or  "  rotary 
converter,"  had  become  red-hot,  and  this  was  followed  by  pieces 
of  copper  and  iron  being  thrown  about  the  room.    He  attempted  to 
nin  away  after  being  hit  by  a  piece  of  the  copper,  but  was  struck 
by  a  piece  of  iron  on  his  leg,  and  the  leg  was  cut  off.     An  ex- 
amination after  the  accident  showed  that  the  commutator  had* 
by  some  action  of  the  electric  currents,  been  heated  to  such  an 
extent  that  the  motion  of  the  machinery  caused  it  to  fly  to  pieces, 
with  the  result  to  the  plaintiff  above  stated.     Upon  the  trial  it 
was  developed  that  the  defendant  has  a  series  of  electric  lighting 
stations,  connected  by  a  main  cable  inclosed  in  a  conduit ;  and  it 
was  customary,  after  the  down-town  places  had  been  closed,  to 
connect  the  Duane  street  station  with  the  up-town  plants,  to  aid 
in  furnishing  the  current  to  residences,  etc.     On  the  evening  in 
question  one  Harry  L.  Meyers,  foreman  of  the  121st  street  station, 
telephoned  the  Duane  street  station  for  more  power  to  meet  the 
np-town  demand ;  and,  having  made  his  arrangements,  he  sent  one 
Brinkman,  who  is  conceded  to  have  been  a  competent  man,  to  the 
high-tension  switchroom  to  switch  in  "  No.  6,601  feeder."     In- 
stead of  doing  this,  Brinkman  put  in  the  wrong  switch,  which  was 
followed  by  an  electric  display  in  the  121st  street  station  which 
threw  Brinkman  down  a  flight  of  stairs  and  threatened  to  do  much 
damage.    Mr.  Meyers  took  steps  to  prevent  the  local  damage,  and 
then  examined  the  switch  board,  which  he  found  in  a  condition 
which  he  says  would  result  in  a  short  circuit  in  the  Duane  street 
converter,  and  produce  the  accident  for  which  the  plaintiff  seeks 
damages.     This  explanation  of  the  accident  appears  to  be  fully 
conceded,  and  it  would  seem,  under  the  authorities  in  this  state, 
that,  as  it  was  due  to  the  negligence  of  a  fellow  servant,  who  is 
conceded  to  have  been  a  competent  man,  the  plaintiff  is  without  a 
remedy.    The  defendant's  motion  to  dismiss  upon  the  ground  that 
the  plaintiff  had  failed  to  establish  facts  sufficient  to  constitute  a 
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cause  of  action,  and  that  the  action  was  due  to  the  negligence  of  a 
fellow  servant,  was,  however,  overruled;  and  the  principal  qaee* 
tion  litigated  and  submitted  to  the  jury  was  whether  the  defendant 
was  negligent  in  not  providing  its  machine  in  the  Duane  street 
station  with  automatic  current  breakers  or  fuses,  which  it  is 
claimed  would  have  made  the  accident  impossible.  The  juiy, 
under  a  charge  which  submitted  practically  but  this  one  question, 
has  found  a  verdict  for  the  plaintiff,  resulting  in  a  judgment  for 
something  over  $20,000,  and  the  defendant  appeals  to  this  court. 
It  was  not  disputed  that  the  defendant  had  equipped  its  machine 
with  current  breakers,  and  that  it  had  a  competent  man  on  hand 
to  operate  such  current  breakers,  but  there  was  a  dispute  in  the 
evidence  whether  there  was  not  a  better  contrivance  —  an  auto- 
matic current  breaker  —  which  was  in  more  or  less  general  use; 
and  this  question  was  fully  litigated,  with  the  result  that  the  jury 
has  found  that  the  defendant  was  negligent  in  not  providing  this 
automatic  current  breaker,  or  in  not  having  an  approved  fuse  upon 
both  sides  of  the  machine.  But  it  seems  to  me  that  all  of  this 
part  of  the  testimony  is  wholly  immaterial,  from  the  fact  that  the 
lack  of  these  contrivances  was  not  the  proximate  cause  of  the 
plaintiff's  injury.  If  the  accident  had  been  initiated  by  the  de- 
fendant, or  if  it  had  been  due  to  the  neglect  of  the  defendant 
in  furnishing  proper  appliances  at  the  station  where  Brinkman 
was  employed,  or  if  it  had  been  caused  by  the  falling  or  crossing 
of  the  wires,  where  such  accident  was  likely  to  happen,  and  where 
reasonable  foresight  and  prudence  would  have  suggested  such  a 
result,  it  might  be  important  to  determine  the  question  of  defend- 
ant's negligence  at  the  Duane  street  station;  but,  under  the  con- 
ceded facts  in  this  case,  the  question  of  whether  the  defendant  had 
proper  safeguards  about  its  machine  in  the  Duane  street  station  is 
of  no  importance,  because  the  failure  to  have  these  appliances  was 
not  the  proximate  cause  of  the  injury,  nor  was  it  a  cause  con- 
curring with  any  antecedent  negligence  on  the  part  of  the  defend- 
ant. The  plaintiff  would  not  have  been  injured,  except  for  the 
negligent  act  of  a  fellow  servant  engaged  at  the  121st  street  plant. 
There  is  no  suggestion  that  the  injury  would  have  occurred,  except 
for  the  fact  that  the  plaintiff's  fellow  servant  disregarded  his 
orders  and  turned  on  the  wrong  switch ;  and,  as  it  was  no  part  of 
the  defendant's  duty  to  anticipate  that  a  competent  man  would 
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disregard  his  instructions  in  dealing  with  the  proper  appliance 
which  had  been  provided,  it  did  not  owe  the  plaintiff  the  duty  of 
making  it  impossible  that  an  accident  should  result  from  such 
negligence  on  the  part  of  Brinkman.  The  test  of  negligence  is  not 
whether  it  was  possible  to  prevent  an  accident,  but  whether  the 
defendant,  under  the  circumstances,  owed  the  duty  of  preventing 
in  accident  which  would  not  have  occurred  except  for  the  negli- 
gence of  a  fellow  servant.  The  duty  to  provide  a  reasonably  safe 
place  in  which  the  servant  is  to  labor  —  the  duty  to  provide  rea- 
sonably safe  tools  and  appliances  —  do  not  charge  the  master  with 
liability  for  an  accident  which  occurs  to  the  servant,  unless  the 
particular  accident  results  because  of  a  neglect  of  these  duties. 
The  master's  negligence  must  be  the  proximate  cause,  not  a  mere 
incident  in  a  chain  of  events  set  in  motion  by  some  one  for  whom 
the  master  is  not  responsible.  There  is  no  suggestion  that  this 
particular  accident  would  have  happened  except  for  the  careless- 
ness of  Brinkman,  and  the  fact  that  the  defendant  had  not  an- 
ticipated this  carelessness  and  made  it  impossible  for  the  plaintiff 
to  be  injured  does  not,  in  my  opinion,  constitute  actionable  negli- 
gence on  the  part  of  the  defendant,  who  was  liable  only  for  negli- 
gence which  should  be  the  proximate  cause  of  the  injury.  It  may 
be  conceded  that,  if  the  defendant's  cables  connecting  its  several 
stations  had  been  exposed  to  the  danger  of  contact  with  other 
wires  carrying  heavy  currents  of  electricity,  it  would  have  been 
its  duty  to  have  provided  the  best  practical  appliances,  and  it 
might  have  been  liable  if  it  had  failed  to  do  this,  and  an  accident 
had  resulted  from  contact  with  other  wires ;  but  it  does  not  follow 
that,  if  the  accident  had  resulted  from  the  negligence  of  a  fellow 
servant  in  misplacing  a  switch,  the  same  liability  would  follow, 
for  it  is  not  the  duty  of  the  master  to  provide  against  the  errors  of 
competent  servants,  at  least  in  so  far  as  this  duty  relates  to  fellow 
servants. 

This  much  upon  the  reason  of  the  case.  The  authorities,  I 
believe,  sustain  the  propositions  above  set  forth.  "  The  proximate 
cause,"  say  the  court  in  Insurance  Co.  r.  Boon,  95  U.  S.  117,  130, 
24  L  Ed.  395,  "  is  the  efficient  cause  —  the  one  that  necessarily 
sets  the  other  causes  in  operation.  The  causes  that  are  merely 
incidental  or  instruments  of  a  superior  or  controlling  agrency  are 
not  the  proximate  causes  and  the  responsible  ones,  though  they 
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may  be  nearer  in  time  to  the  result.  It  is  only  when  the  causes 
are  independent  of  each  other  that  the  nearest  is,  of  course,  to  be 
charged  with  the  disaster." 

In  the  case  of  The  0.  R.  Booth,  171  U.  S.  450,  468,  19  Sup. 
Ct.  9,  43  L.  Ed.  234,  the  court  cites  with  approval  the  language 
of  the  court  in  Milvmukee  &  St  Paul  Railway  v.  Kellogg,  94  U. 
S.  469,  24  L.  Ed.  256,  in  reference  to  what  constitutes  the  prozi* 
mate  cause,  as  follows: 

"The  inquiry  must  always  be  whether  there  was  any  intermediate  causa, 
disconnected  from  the  primary  faulty  and  self^perating,  which  produced  ths 
injury." 

The  court  continues : 

"In  the  present  case  the  burning  of  the  city  hall,  and  the  spread  of  ths 
fire  afterwards,  was  not  a  new  and  independent  cause  of  loss.  On  the  con- 
trary, it  was  an  incident  —  a  necessary  incident  and  consequence  —  of  tha 
hostile  rebel  attack  on  the  town;  a  military  necessity  caused  by  the  attadc 
It  was  one  of  a  continuous  chain  of  events  brought  into  being  by  the  usurped 
military  power  —  events  so  linked  together  as  to  form  one  continuous  whole.* 

In  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  400,  11  C. 
C.  A.  253,  27  L.  R.  A.  583,  586,  a  proximate  cause  is  defined  aa 

follows : 

"  The  proximate  cause  of  an  injury  is  that  cause  which,  in  natural  and  ooa- 
tinuous  sequence,  unbroken  by  any  efficient  intervening  cause,  produces  ths 
injury,  and  without  which  the  result  would  not  have  occurred." 

And  the  same  court  say : 

"  The  remote  cause  is  that  cause  which  some  independent  force  merely  took 
advantage  of  to  accomplish  something  not  the  probable  or  natural  effed 
thereof.  The  absence  of  the  valve  was  doubtless,  in  a  sense,  a  cause  of  the 
injury  —  an  antecedent  cause;  but,  where  the  negligent  act  is  not  wanton  or 
malum  in  se,  the  law  stops  at  the  immediate,  and  does  not  reach  back  to  ths 
antecedent,  cause." 

The  failure  of  the  defendant  to  install  an  automatic  current 
breaker  was  not  negligent,  in  so  far  as  it  relates  to  the  accident 
now  under  consideration,  because  the  failure  to  have  such  a  cur- 
rent breaker  was  but  the  remote  cause  of  the  accident;  and  the 
defendant  was  not  bound  to  anticipate  carelessness  on  the  part  of 
competent  servants,  any  more  than  a  railroad  company  is  bound, 
in  behalf  of  its  employees,  to  anticipate  that  engineers  and  con- 
ductors will  misunderstand  or  disregard  the  orders  under  whibh 
trains  are  operated.  The  rule  which  I  conceive  governs  in  the 
present  case  is  that : 
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"AltlMMigli  there  may  have  been  such  an  act  or  omission  as  would  have  ren- 
tnd  the  defendant  liable,  had  damages  proximately  resulted  therefrom,  yet, 
f  they  did  not  proximately  so  result,  the  defendant  is  not  liable,  though  the 
^untiff  is  damaged,  and  though  such  damages  would  not  have  resulted  but 
iar  the  aet  or  omission  complained  of."  21  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
IH»  and  authorities  cited  under  note  2. 

Aflsuming  that  it  would  have  been  negligent  for  the  defendant 
to  operate  its  machine  without  an  automatic  current  breaker  if 
4e  damages  had  been  caused  by  its  primary  negligence,  there  is  no 
justice  in  holding  the  latter  liable  where  it  had  discharged  its  duty 
in  providing  competent  fellow  servants,  and  the  accident  results 
from  the  carelessness  of  such  servants.  The  proximate  cause  is 
**  that  which  inunediately  precedes  and  produces  the  effect."  Hoff- 
wm  V.  King,  160  N.  Y.  618,  629,  55  N.  E.  401,  46  L.  R.  A.  672, 
78  Am.  St.  Rep.  716 ;  Trapp  v.  McClellan,  68  App.  Div.  362,  365, 
71  N.  Y.  Supp.  130.  As  there  was  no  dispute  as  to  the  original 
eaose  of  the  accident,  the  question  of  the  proximate  cause  was  one 
of  law,  to  be  determined  by  the  court  {Hoffman  v.  King,  160  N. 
Y.  628,  55  N.  E.  403,  46  L.  R.  A.  672,  73  Am.  St.  Rep.  715), 
ind  it  was  error  to  submit  the  case  to  the  jury. 

I  am  of  opinion  that  the  charge  of  the  learned  trial  court,  as 
Bodified,  constituted  error  calling  for  a  reversal  of  the  judgment 
The  court,  after  stating  that  the  defendant  was  not  bound  to  an- 
tieipate  the  mere  possibility  of  an  accident,  added : 

"But  if,  in  the  imperfection  of  human  hands  and  human  eyes  and  human 
piople,  as  we  employ  them  and  as  we  know  them,  by  mistake,  by  drowsiness, 
ky  anything  that  pertains  to  the  natural  imperfection  of  man  —  if,  consider- 
i^  that,  you  find  that  an  error  like  this  of  a  man  in  12l8t  street  was  a 
probable  error,  or  an  error  likely  to  occur;  that  would  misdirect  these  cur- 
«ts  and  cause  the  thing  like  this  —  then  you  may  find  it  was  something 
in  reasonable  prudence,  should  have  been  guarded  against." 


Obviously  this  is  not  the  law,  for  it  makes  the  master  liable  for 
he  negligence  of  competent  fellow  servants.  Defendant  objected 
>  this  portion  of  the  charge,  and  the  court  modified  it  by  saying, 
I  mean  by  some  rule  or  regulation,  or  some  apparatus  or  ma- 
iiDery,"  and  defendant  objected  to  the  charge  as  modified, 
ubfiequently  defendant's  counsel  read  his  fourth  request  to 
liarge,  granted  by  the  court,  as  follows : 

**  Ib  eomidering  whether  the  appliances  furnished  by  it  were  reasonably 
lity  the  defendant  was  entitled  to  rely  upon  and  expect  the  exercise  of 
MffMMble  care  on  Uie  part  of  its  employees,  and  was  not  bound  to  anticipate 
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or  guard  agaiDst  the  powibilitf  that  any  fellow  tervant  of  tbe  plkintiff  w<mU 
negUgently  turn  the  wrong  switch." 

This  might  have  been  construed  to  have  corrected  the  error  in 
the  main  charge,  but  the  learned  court  commented : 

"  I  charge  that,  and  meant  to  keep  cloae  to  that  in  my  charge^  It  ma; 
pooiiblj  be  I  went  a  little  beyond  it,  although  I  had  no  intention  of  4eii| 
■o.  I  mean  that  the  oompany  has  a  right  to  preaume  that  the  other  empkijeM 
will  be  reasonably  careful ;  and  the  things  tliat  happen  in  tlie  beet  regnlatsd 
families,  as  it  is  said,  outside  of  that  whieb  causes  danger,  and  ao  on — I 
mean  the  things  that  happen  although  reaaooable  care  and  pmdenee  wert 
ezerciwd  b;  the  employee*." 

This,  it  seems  to  me,  coald  have  no  other  effect  than  to  confnw 
the  jnry.  There  was  no  evidence  in  the  case,  so  far  as  I  am  able 
to  discover,  that  there  was  aoj  defect  in  the  switch  board  at  the 
12l8t  street  station;  that  there  was  an;  drowsiness  or  other  in- 
perfection  on  the  part  of  Brinkman  —  certainly  none  for  wbid 
the  defendant  was  in  any  manner  responflihle  —  and  the  cht^ 
as  it  was  finally  completed  to  the  jury,  must  have  left  tbem  with 
the  impression  that  tbey  bad  a  right  to  find  that  in  some  way  the 
master  was  liable  to  the  plaintiff  for  the  act  of  Brinkman.  Unkai 
the  defendant  was  responsible  for  bis  acta,  there  could  be  no 
relation  of  the  defendant  to  the  proximate  cause  of  the  injnry; 
and,  if  the  question  was  to  go  to  the  jury  at  all,  it  was  important 
that  the  law  should  be  stated  with  great  cleamese.  If  the  evi- 
dence had  warranted  the  jury  in  finding  that  the  defendant, 
though  originally  discharging  its  duty  in  the  employment  of  a  com- 
petent fellow  servant,  had  imposed  such  duties  and  had  required 
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Hmrr  v.  Southkbn  Telbphonx  &  Teleobaph  Co.  st  al. 

€horgia  Supreme  Oowrt  —  March  25,  1905, 
122  Ga.  474,  60  a  K  361. 

LIlABUTT    or   TnJPHONK  AND    EUDCTEIO   LIGHT   GOHPAinES    WHERB   WIBB 

m  Fqbmkb  Falls  Across  Wise  or  Laiteb.  —  Where  a  telephone  wire  is 
hraken  by  a  storm  which  could  not  have  been  anticipated  or  reasonably 
and  falls  upon  an  electric  light  wire  which  is  charged  with  a 
and  dangerous  current  of  electricity,  and  which  has  become 
gnaaded  by  the  falling  of  a  tree  from  the  effects  of  the  same  storm,  the 
liability  of  the  owners  of  the  respective  wires  depends  upon  the  negli- 
in  the  construction  and  maintenance  of  the  wires,  where  the  injury 
inmiediately  after  the  falling  of  the  wires,  and  neither  company 
his  a  reasonable  time  to  discover  and  remove  the  danger. 

1  OtocfANCB  Governing  Crossing  of  Telephone  Wires  and  Electric 
Ijcht  WnoDS  —  CoNSTSUcnoN.  —  An  ordinance  granting  a  franchise  to 
a  telephone  eompany  to  construct  and  maintain  its  lines  upon  the  streets 
and  alleys  of  a  city,  which  provides  that,  wherever  it  is  necessary  for 
the  telephone  wires  to  cross  any  electric  light  wire,  a  space  of  not  less 
than  three  feet  shall  be  preserved  between  the  former  and  the  latter,  and, 
if  it  ahall  be  necessary  to  raise  or  lower  the  wires  in  order  to  preserve 
the  distance,  the  expense  thereof  shall  be  borne  by  the  company  doing  the 
latest  eoastmetion,  and  proper  guards  are  to  be  placed  and  maintained 
(aasmning  its  reasonableness),  imposes  the  duty  of  erecting  and  main- 
t«i»i«g  guards  upon  the  company  doing  the  latest  construction. 

S.  8AMX  —  Question  for  Jury.  —  Where  the  undisputed  evidence  shows  that, 
at  the  point  of  crossing  where  the  alleged  contact  of  wires  occurred,  the 
eleetrie  lif^t  company  first  constructed  its  wires,  the  ordinance  was  not 
applicable  to  the  electric  light  company;  and  its  reasonableness  or  un- 
reasonableness was  not  an  issuable  fact  as  to  it,  and  the  plaintiff  has  no 
cause  of  complaint  of  the  submission  of  such  issue  to  the  jury. 

4.  DRff&uiiVB  Insulation  —  Proxdiate  Cause.  —  If  the  abrasion  of  the  in- 
solation of  the  electric  light  wires  alleged  in  the  petition  was  not  a 
proizimate  or  efiScient  cause  of  the  injury,  such  want  of  insulation  would 
not  be  a  basis  of  the  plaintiff's  recovery. 

i  Joint  and  Several  Tobxteasors  —  New  Trial.  —  Where  joint  and  sev- 
eral tortfeasors  are  sued  in  the  same  action,  and  a  recovery  is  had 
against  one,  errors  peculiarly  affecting  the  liability  of  the  one  against 
whom  the  verdict  was  found,  and  which  do  not  affect  the  liability  of  the 
other,  are  not  a  ground  for  the  granting  of  a  new  trial  to  the  plaintiff  as 
to  the  one  in  whose  favor  the  verdict  is  rendered. 

1  Sake  —  Evidence.  —  As  to  the  defendant  company,  which  the  jury  by  its 
verdict  absolved  from  liability  for  the  tort  complained  of,  the  evidence 
did  not  demand  a  finding  in  favor  of  the  plaintiff. 
(Syllabus  by  the  Court.) 


—  As  to  the  construction  of  ordinances  governing  electric  oom« 
note  to  Ikmenpart  €k>s  d  Electric  Co.  v.  City  of  Davenport,  ante. 
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Error  by  plaintiEF  from  judgment  rendered.     Affirmed. 

Leon  A.  Wilson,  Jno.  W.  Bennett,  and  Toomer  <£  Beyncldt,  for 
plaintiff  in  error. 

Osborne  <&  Lawrence,  J.  L.  Sweat,  and  W.  O.  Brantley,  tm 
defendants  in  error. 

Opinion  by  Evans,  J. : 

About  7 :45  o'clock  on  the  nigbt  of  May  15,  1902,  Bedding  E. 
Heidt,  while  walking  upon  the  sidewalk  on  the  northeast  side  d 
Jane  street,  in  the  city  of  Waycross,  came  in  contact  with  a  til- 
phone  wire  lying  upon  the  sidewalk.  This  wire  was  charged  wiA 
a  powerful  current  of  electricity.  Heidt  was  knocked  down,  and, 
as  a  result  of  the  shock  and  the  bums  he  received,  he  anbeeqnentlj 
died.  His  widow,  Amelia  Heidt,  brought  an  action  for  damages 
against  the  Southern  Tele[^one  &  Telegraf^  Company  and  tlie 
Satilla  Manufacturing  Company,  alleging  that  the  death  of  btr 
husband  was  brought  about  by  their  negligence,  the  telephone  wire 
having  been  charged  with  a  deadly  current  of  electricity  by  reason 
of  the  fact  that  it  had  been  allowed  to  come  into  contact  with  the 
wires  of  the  Satilla  Manufacturing  Company,  which  owned  and 
operated  an  electric  lighting  system  in  the  city.  The  plaintiff 
Bou^t  to  recover  damages  in  the  sum  of  $30,000 ;  averring  that 
her  husband  had  been  earning  $103.50  per  month  as  foreman  oC 
the  shops  of  a  railway  company,  and  might  reaacmahly  have  es- 
pected  promotion  to  a  position  paying  $150  per  month  or  man. 
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tnd  (5)  that  at  the  point  of  contact  the  Satilla  Manufacturing 
CSompany  had  run  its  wires  through  and  against  a  small  sycamore 
tree,  thus  causing  them  to  be  rubbed  and  chafed  by  the  branches 
cf  the  tree,  and  the  insulation  to  be  worn  off.  The  telephone  com- 
pany was  allied  to  have  been  guilty  of  negligence,  in  that  (1)  it 
£uled  to  erect  and  maintain  suitable  guard  wires  or  other  devices 
ta  keep  its  wires  from  coming  into  contact  with  the  lighting  wires ; 
(2)  its  wires  on  Jane  street  were  loosely  and  carelessly  drawn 
fluroogh  the  tops  of  trees  and  against  their  branches,  and  were  thus 
eiposed  to  constant  strain  by  the  swaying  of  the  wires  and  the 
fimbs  of  the  trees ^  (3)  the  telephone  posts  were  placed  170  feet 
qptit,  whereas  ordinary  prudence  required  that  they  should  be  not 
oeeeding  120  feet  apart,  the  wires  strung  along  them  being  too 
audi  and  weak  to  stand  the  strain  imposed  upon  them  when  con- 
■eeled  with  poles  170  feet  apart;  and  (4)  at  the  point  where  the 
eontact  occurred  the  telephone  wires  were  placed  ^^  across,  above, 
md  within  a  dangerous  and  unlawful  distance  of  the  electric 
?«g^^Tig  wires  of  die  Satilla  Manufacturing  Company  —  that  is  to 
mjf  at  a  distance  ranging  from  six  inches  to  two  and  a  half  feet 
above  said  wires."  The  plaintiff  further  charged  that  the  defend- 
ant  companies  were  concurrently  negligent  in  thus  erecting  and 
maintaining  their  wires  at  the  point  where  the  contact  occurred, 
and  either  had  actual  notice  of  the  condition  of  affairs  at  that 
point,  or  could  have  known  thereof  by  the  exercise  of  ordinary 
prudence,  and  that  their  negligence  in  this  respect  was  the  proxi- 
mate cause  of  die  death  of  her  husband,  and  they  were  joindy  and 
severally  liable  to  her ;  the  death  of  her  husband  being  attributable 
to  no  fault  on  his  part 

By  way  of  an  amendment  to  her  petition,  the  plaintiff  alleged 
that  she  was  unable  to  state  in  what  manner  the  telephone  wire 
heeame  disconnected  and  fell  across  the  sidewalk,  but  that  the 
proodmate  cause  of  the  injury  sustained  by  her  husband  was  the 
defendants'  violation  of  a  valid  municipal  ordinance  of  the  city 
of  Waycrossy  adopted  on  December  29,  1896,  which  provided  that: 

'^Wheacrer  it  is  necessary  for  the  telephone  wires  and  any  electric  wires 
fai  said  eity  to  cross  each  other,  a  space  of  not  less  than  three  feet  shall  be 
between  the  former  and  the  latter*  and  if  it  shall  be  necessary  to 
or  lower  the  wires  in  order  to  preserve  the  distance,  the  expense  thereof 
be  borne  by  the  company  or  party  doing  the  latest  construction;  and 
appropriate  guards  are  to  be  placed  and  maintained  in  manner  just  herein- 
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Both  companies  were  charged  with  being  concurrently  and 
severally  negligent  in  maintaining  tbeir  wires  at  a  distance  apart 
which  was  less  than  that  prescribed  by  this  ordinance,  and  in  per 
mitting  their  wires  to  come  into  contact,  so  that  the  wire  which 
fell  across  the  sidewalk  became  charged  with  a  deadly  current  of 
electricity. 

The  telephone  company  filed  an  answer  in  which  it  denied  that 
it  was  guilty  of  the  acts  of  negligence  charged  against  it,  and 
averred  that  the  death  of  the  plaintiff's  husband  was  the  result  of 
an  act  of  God ;  there  having  been  "  a  mighty  storm  which  broke 
over  the  city  of  Waycross  on  the  evening  of  Uay  15,  1902,  with 
irresistible  force,  and  which,  in  its  progress,  broke  the  wires  of 
this  defendant's  telephone  system,  and,  before  defendant  knew  of 
the  break  or  bad  a  reasonable  opportunity  to  learn  of  the  same,  tbe 
injury  to  the  deceased  occurred."  In  answer  to  the  allegationa  aet 
out  in  the  amendment  to  tbe  petition,  the  telephone  company 
averred  that  the  municipal  ordinance  referred  to  "  was  intended 
only  to  require  the  wires  of  telephone  and  electric  companies  to  be 
suspended  and  maintained  in  such  manner  that  electrici^  conld 
not  escape  by  induction  from  one  wire  into  another,  and  that,  if 
the  said  ordinance  bears  the  construction  that  guard  wires  or  any 
other  kind  of  guard  or  device  [must  be  erected]  to  prevent  contact 
between  one  wire  and  another  where  they  cross,  in  the  event  of  a 
break  or  parting  of  wires,  [it]  is  void,  because  it  is  unreasonable, 
and  provides  an  impossible,  unnecessary,  and  dangerous  require- 
ment," 
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systems  for  the  transmission  of  electricity  upon  and  over  publio 
highways  owe  to  the  public  the  duty  of  properly  constructing  and 
maintaming  dieir  respective  wires  and  poles.  They  are  bound  to 
provide  such  safeguards  against  danger  as  are  best  known  and  most 
extensively  used,  and  all  necessary  protection  must  be  afforded  to 
avoid  casualties  whidi  may  be  reasonably  expected.  Higgins  v. 
Cherokee  Railroad,  73  Ga.  164;  Davis  v.  Augusta  Factory,  92  Ga. 
712,  18  S.  E.  974.  They  are  not  insurers  against  accidents,  but 
are  bound  to  use  reasonable  care,  proportioned  to  the  danger  of 
injury.  In  determining  whether  proper  care  and  diligence  in 
construction  or  maintenance  has  been  observed,  not  only  the 
jdiysical  structure  of  wires  and  poles  must  be  considered,  but  also 
the  use  to  which  it  is  to  be  put,  its  remoteness  or  proximity  to 
travelers  on  the  highway,  the  nature  of  the  electrical  current  which 
is  to  be  transmitted  over  the  line,  the  relative  position  of  other 
lines,  and  all  other  circumstances  affecting  the  case.  The  electric 
light  oompany  and  the  telephone  company  both  contend  that  the 
evidence  demonstrates  that  the  homicide  for  which  the  plaintiff 
sued  was  attributable  to  accident,  and  not  to  any  remissness  of 
duty  on  dieir  part  Inasmuch  as  the  plaintiff  obtained  a  verdict 
against  the  telephone  company,  and  a  new  trial  is  asked  because 
the  jury  exonerated  the  electric  light  company  from  all  blame,  it 
is  not  deemed  necessary  to  refer  to  the  complaints  of  negligence  of 
the  telephone  company,  except  as  its  negligence  may  have  been 
concurrent  with  that  charged  against  the  electric  light  company. 

One  of  the  plaintiff's  contentions  was  that  the  electric  light 
company  had  failed  to  erect  and  maintain  proper  guards  or  other 
appropriate  protecting  devices  between  its  lighting  wires  and  the 
wires  of  the  telephone  company.'  There  were  neither  guard  wires 
nor  any  protecting  device  between  the  wires  of  the  two  companies. 
Expert  evidence  as  to  the  efficacy  of  such  means  of  protection  was 
submitted,  and  seemed  to  preponderate  with  the  conclusion  that 
guards  did  not  lessen  the  danger  of  contact,  and  were  not  usually 
employed  in  electrical  construction  under  similar  conditions. 
Whether  the  failure  to  erect  and  maintain  guards  or  other  devices 
between  the  electric  light  wires  and  the  telephone  wires  constituted 
negligence  was  a  question  of  fact  for  the  jury.  "  In  the  present 
condition  of  the  science  and  of  the  practical  knowledge  on  this 
subject,  it  cannot  be  said,  as  matter  of  law,  what  method  of  guard- 
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Both  companies  were  charged  with  being  coDcnirently  and 
Beverallj  negligent  in  maintaining  their  wires  at  a  diatance  apart 
which  was  less  than  that  prescribed  by  this  ordinance,  and  in  per- 
mitting their  wires  to  come  into  contact,  bo  that  the  wire  whidt 
fell  across  the  sidewalk  became  charged  with  a  deadly  current  of 
electricity. 

The  telephone  company  filed  an  answer  in  which  it  denied  that 
it  was  guilty  of  the  acts  of  negligence  charged  against  it,  and 
averred  that  the  death  of  the  plaintiff's  husband  was  the  result  U 
an  act  of  God;  there  having  been  "  a  mighty  storm  which  bn^ 
over  the  city  of  Waycross  on  the  evening  of  May  15,  1902,  wi4 
irresistible  force,  and  which,  in  its  progress,  broke  the  wires  of 
this  defendant's  telephone  system,  and,  before  defendant  knew  of 
the  break  or  bad  a  reasonable  opportunity  to  learn  of  the  same,  1^ 
injury  to  the  deceased  occurred."  In  answer  to  the  allegations  set 
out  in  the  amendment  to  the  petition,  the  telephone  company 
averred  that  the  municipal  ordinance  referred  to  "  was  intended 
only  to  require  the  wires  of  telephone  and  electric  companies  to  he 
suspended  and  maintained  in  such  manner  that  electric!^  could 
not  escape  by  induction  from  one  wire  into  another,  and  that,  if 
the  said  ordinance  bears  the  construction  that  guard  wires  or  any 
other  kind  of  guard  or  device  [must  be  erected]  to  prevent  oontaet 
between  one  wire  and  another  where  they  cross,  in  the  event  of  a 
break  or  parting  of  wires,  [it]  is  void,  because  it  is  unreasonable, 
and  provides  an  impossible,  unnecessary,  and  dangerous  reqnire- 
ment." 
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systems  for  die  transmission  of  electricity  upon  and  over  publio 
highways  owe  to  the  public  the  duty  of  properly  constructing  and 
maintaining  their  respective  wires  and  poles.  They  are  bound  to 
provide  such  safeguards  against  danger  as  are  best  known  and  most 
extensively  used,  and  all  necessary  protection  must  be  afforded  to 
avoid  casualties  which  may  be  reasonably  expected.  Higgins  v. 
Cherokee  Railroad,  73  Ga.  164;  Davis  v.  Augusta  Factory,  92  Ga. 
712,  18  S.  E.  974.  They  are  not  insurers  against  accidents,  but 
are  bound  to  use  reasonable  care,  proportioned  to  the  danger  of 
injury.  In  determining  whether  proper  care  and  diligence  in 
construction  or  maintenance  has  been  observed,  not  only  the 
jdiysical  structure  of  wires  and  poles  must  be  considered,  but  also 
the  use  to  which  it  is  to  be  put,  its  remoteness  or  proximity  to 
travelers  on  the  highway,  the  nature  of  the  electrical  current  which 
is  to  be  transmitted  over  the  line,  the  relative  position  of  other 
lines,  and  all  other  circumstances  affecting  the  case.  The  electric 
light  company  and  the  telephone  company  both  contend  that  the 
evidence  demonstrates  that  the  homicide  for  which  the  plaintiff 
sued  was  attributable  to  accident,  and  not  to  any  remissness  of 
duty  on  their  part  Inasmuch  as  the  plaintiff  obtained  a  verdict 
against  the  telephone  company,  and  a  new  trial  is  asked  because 
the  jury  exonerated  the  electric  light  company  from  all  blame,  it 
is  not  deemed  necessary  to  refer  to  the  complaints  of  negligence  of 
the  telephone  company,  except  as  its  negligence  may  have  been 
concurrent  with  that  charged  against  the  electric  light  company. 

One  of  the  plaintiflPs  contentions  was  that  the  electric  light 
company  had  failed  to  erect  and  maintain  proper  guards  or  other 
appropriate  protecting  devices  between  its  lighting  wires  and  the 
wires  of  the  telephone  company.'  There  were  neither  guard  wires 
nor  any  protecting  device  between  the  wires  of  the  two  companies. 
Expert  evidence  as  to  the  efficacy  of  such  means  of  protection  was 
submitted,  and  seemed  to  preponderate  with  the  conclusion  that 
guards  did  not  lessen  the  danger  of  contact,  and  were  not  usually 
employed  in  electrical  construction  under  similar  conditions. 
Whether  the  failure  to  erect  and  maintain  guards  or  other  devices 
between  the  electric  light  wires  and  the  telephone  wires  constituted 
negligence  was  a  question  of  fact  for  the  jury.  "  In  the  present 
condition  of  the  science  and  of  the  practical  knowled^  on  this 
subject,  it  cannot  be  said,  as  matter  of  law,  what  method  of  guard- 
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ing  the  wires  shall  be  required,  nor  whether  anj  goards  shall  be 
required,  for  it  is  not  known  to  the  law  that  anj  method  now 
known  will  prove  effective.  But  it  is  a  question  for  the  jury, 
under  all  the  facts  in  the  caae,  to  determine  whether  the  method 
actually  used  was  negligent"  Block  v.  MUwavJeee  St.  B.  Co. 
(Wis.),  5  Am.  Electl.  Caa.  293,  61  N.  W.  1101,  27  L.  R  A.  368, 
46  Am.  St  Rep.  849.  The  court,  in  an  appropriate  charge  to  the 
jury,  submitted  this  issue,  and  left  it  to  the  jury  to  determine 
from  the  evidence  whether  proper  construction  demanded  die  em- 
ployment of  guard  wires  or  other  devices  between  the  wires  of  the 
two  companies. 

The  other  acts  allE^d  as  ne^igent  construction,  such  as  the 
location  of  the  transformer,  the  insulation  of  the  wires,  the  prrot- 
imity  of  the  wires  of  the  telephone  company,  the  running  of  the 
wires  through  the  branches  of  a  shade  tree,  were  also  submitted 
to  the  jury  under  appropriate  instructions.  There  was  evidence 
tending  to  show  that  the  electric  light  company  was  not  negligent 
in  any  of  these  particulars. 

The  homicide  occurred  within  thirty  minutes  after  the  li^t  wire 
was  grounded  by  a  tree  falling  across  it.  There  is  no  complaint 
in  the  petition  that  either  company  knew  of  the  disarrangemeot 
of  the  wires,  or  that  this  condition  had  existed  such  a  period  of 
time  that  the  companies,  in  the  exercise  of  reasonable  diligence, 
could  have  had  knowledge  of  the  danger,  resultant  from  the  fallen 
wires.  The  evidence  warranted  a  finding  that  the  electric  li^t 
company  had  observed  due  care  in  the  construction  and  mainten- 
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Cas.  245,  22  S.  R  767,  31  L.  R  A.  577.  The  various  instruc- 
tioiis  of  the  court  which  embodied  the  principles  announced  in  the 
fiist  headnote  were  not  erroneous. 

2y  3.  The  plaintiff  allied  that  the  ordinance  requiring  the 
erection  and  maintenance  of  guards,  and  preserving  a  distance  of 
not  less  than  three  feet  between  the  wires  of  the  two  companies 
tt  crossing  points,  imposed  a  joint  duty  on  both  the  telephone 
company  and  the  electric  light  company  to  maintain  the  guards, 
and  to  preserve  that  distance  between  their  wires,  and  that  a  fail- 
ure to  comply  with  the  ordinance  constituted  negligence  per  se. 
The  fourth  section  of  the  ordinance,  which  is  relied  on  as  estab- 
fiflhing  this  duty,  is  embodied  in  the  statement  of  facts.  The 
caption  of  the  ordinance  was  as  follows : 

''An  ordinance  granting  to  the  Southern  Telephone  &  Telegraph  Company, 
their  aasoeiatefl,  suoceflBors,  and  aasigns,  the  rights  and  privileges  of  erecting 
and  maintaining  telephone  poles  and  wires  within  the  corporate  limits  of  the 
city  of  Wayeross  and  operate  a  telephone  exchange." 

This  ordinance  gave  municipal  assent  to  the  telephone  com- 
pany's erection  of  its  telephone  system  over,  along,  and  upon  the 
atreets  and  alleys  of  the  city.  It  also  imposed  burdens  upon  the 
telephone  company^  and  in  this  respect  it  amounted  to  more  than 
a  contract  granting  a  franchise,  and  was  an  exercise  of  the  right 
of  municipal  legislation.  It  therefore  has  the  force  of  law  within 
the  corporate  limits.  Hayes  v.  Mich.  Cen.  R.  Co.,  Ill  U.  S.  228, 
4  Sup.  Ct  369,  28  L.  Ed.  410.  The  manifest  purpose  of  the 
ordinance  was  to  require,  at  points  where  the  telephone  wires 
croaaed  an  electric  light  wire,  a  distance  of  three  feet  to  be  pre- 
served between  the  wires  of  the  two  companies,  and  that  proper 
gnarda  should  be  maintained  to  prevent  contact  between  the  wires. 
The  ri^ts  of  die  electric  light  company,  which  the  evidence  shows 
had  previously  constructed  its  system,  were  recognized  by  the  pro- 
vision in  the  ordinance  that  the  cost  of  raising  or  lowering  its 
wirea,  if  necessary,  and  the  erection  and  maintenance  of  guards, 
should  be  borne  by  the  telephone  company,  as  the  "  party  doing 
the  latest  construction ;  "  and  the  ordinance  further  contemplated 
that,  should  the  electric  light  company  subsequently  extend  its 
line  or  change  its  course  so  that  it  crossed  over  or  under  the  wires 
erected  by  the  telephone  company,  the  expense  of  raising  or  lower- 
ing its  wires  and  erecting  and  maintaining  guards  should  fall 
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upon  the  electric  light  company,  as  the  company  doing  the  latest 
construction,  and  thus  rendering  this  expense  neceasaiy.  That  is 
to  say,  the  intent  was  to  impose  upon  the  company  doing  the  latest 
construction  the  duty  of  meeting  the  requirements  and  oheerring 
the  precautions  stated  in  the  ordinance.  If  that  company  failed 
to  comply  with  the  ordinance,  then  the  city  could  compel  its  ob- 
servance by  having  the  work  done  at  the  company's  expense;  but 
the  other  company,  being  under  no  duty  to  erect  or  maintain 
guards,  could  not  likewise  compel  a  compliance  with  the  terms  of 
the  ordinance,  but  would  have  to  rely  upon  the  city  to  enforce  it 
We  construe  the  ordinance  to  mean  that  the  duty  of  erecting  and 
maintaining  guards  between  the  wires  was  imposed  on  the  com- 
pany doing  the  latest  construction.  In  one  instance  this  dutj 
might  fall  on  one  company,  and  in  another  instance  upon  the  other 
company,  according  to  the  priority  of  construction  at  the  crossing 
point.  There  being  no  dispute  in  the  evidence  that  the  electric 
light  company's  wires  were  first  erected  at  the  point  of  alleged 
contact,  the  ordinance  was  inapplicable  to  it,  so  far  as  this  case 
was  concerned.  Relatively  to  the  electric  light  company,  non- 
compliance with  the  ordinance  at  the  point  where  the  telephone 
wires  were  stretched  above  its  wires  at  the  transformer  pole  was 
not  negligence  per  se;  nor  could  that  company  be  held  responsible 
for  the  injury  unless  reasonable  care  demanded  that  the  precau- 
tions prescribed  in  the  ordinance  should  have  been  observed,  and 
the  electric  light  company  was  negligent  in  maintaining  and  using 
its  wires  under  the  existing  conditions  at  that  point.     Therefore 
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experts  in  electrical  construction,  as  more  casualties  had  been 
occasioned  because  of  their  use  than  would  have  occurred  other- 
wise, and  that  they  really  were  a  menace,  instead  of  a  protection, 
to  persons  passing  along  the  streets  of  a  city  where  wires  carrying 
•  high  current  of  electricity  passed  under  or  above  the  wires  of  a 
telegraph  or  telephone  company. 

4.  In  her  petition  the  plaintiff  alleged  that  at  the  point  of 
eontact  the  electric  light  company  had  run  its  wires  through  and 
igunst  a  small  sycamore  tree,  thus  causing  them  to  be  rubbed  and 
cbafed  by  the  branches  of  the  tree,  and  the  insulation  to  be  worn 
o£    The  electric  light  company  offered  evidence  tending  to  show 
that  the  contact  occurred  at  a  point  other  than  where  the  insula- 
tkm  had  been  abraded  by  the  branches  of  the  tree..     The  evidence 
is  to  the  precise  point  of  contact  was  conflicting,  and  the  court 
diaiged  the  jury  that  if  they  found  from  the  evidence  that,  at 
the  point  at  which  the  telephone  wire  fell  across  the  electric  light 
wire,  the  latter  wire  was  insulated  in  the  usual  and  customary 
manner,  the  fact  that  the  wire  of  the  electric  light  company  may 
not  have  been  insulated  at  other  points  would  not  constitute  negli- 
gence upon  the  part  of  either  of  the  defendants  which  would 
render  them  liable.     This  charge  cannot  be  construed  into  an  ex- 
pression of  opinion  as  to  what  is  or  is  not  negligence.     The  in- 
struction was  nothing  more  than  a  statement  of  the  general  rule 
that  a  defendant  is  only  required  to  respond  to  the  specific  negli- 
gence alleged  against  it,  and  is  not  liable  for  acts  of  negligence 
which  did  not  bring  about  the  injury  of  which  complaint  is  made. 
The  court  merely  told  the  jury  that,  if  at  the  place  of  contact  be- 
tween the  wires  there  was  proper  insulation,  then  the  want  of  in- 
sulation at  a  different  place  would  not  be  the  proximate  cause  of 
the  injury.     The  plaintiff  in  any  case  must  stand  or  fall  by  the 
allegations  of  negligence  alleged  in  his  petition,  and  will  not  be 
permitted  to  recover  because  of  negligence  about  which  no  com- 
plaint is  made,  or  which  in  no  way  contributed  to  the  injury 
inflicted. 

5.  Where  two  persons  are  alleged  to  be  joint  and  several  tort- 
feasors, and  are  sued  in  the  same  action,  and  a  recovery  is  had 
against  one  only  of  them,  errors  committed  by  the  court  peculiarly 
affecting  the  liability  of  the  one  against  whom  the  verdict  was 
found,  but  not  affecting  the  liabilitv  of  the  other,  do  not  afford 
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cause  for  granting  the  plaintiff  a  new  trial  as  to  the  one  in  whose 
favor  the  verdict  operated*  Certain  charges  of  the  court  are  ex- 
cepted to  on  the  ground  that  the  city  ordinance  above  referred  to 
was  ignored,  and  the  jury  were,  in  effect,  instructed  that,  despite 
this  ordinance,  if  the  defendant  companies  exercised  all  usual  and 
proper  diligence  in  the  erection  and  maintenance  of  their  re- 
spective systems,  and  the  casualty  was  brought  about  by  a  storm 
of  unusual  severity,  neither  of  the  defendants  would  be  liable  to 
the  plaintiff.  Complaint  is  also  made  that  the  court  told  the 
jury  that,  as  the  ordinance  provided  that  the  telephone  system 
should  be  constructed  and  maintained  under  the  supervision  and 
direction  of  the  city  authorities,  the  presumption  would  be  it  was 
so  constructed  and  maintained,  unless  the  contrary  was  made  to 
appear.  Evidently,  while  these  instructions  affected  die  liability 
of  the  telephone  company,  they  did  not  operate  to  the  prejudice 
of  the  plaintiff  in  so  far  as  the  electric  light  company  was  con- 
cerned, for,  as  we  have  already  pointed  out,  it  was  not  bound  to 
observe  the  municipal  ordinance  in  maintaining  its  wires  and 
poles  on  Jane  street,  having  constructed  its  line  along  that  street 
before  the  telephone  company  erected  its  system,  and  the  latter 
company  being  therefore  the  one  upon  which  the  duty  imposed 
by  the  ordinance  rested. 

6.  It  is  earnestly  insisted  by  the  plaintiff  in  error  that  in  no 
view  of  the  evidence  was  the  jury  warranted  in  exonerating  the 
electric  light  company  from  the  charges  of  negligence  made  against 
it.  We  think  otherwise.  The  wires  of  that  company  were 
stretched  on  the  south  side  of  Jane  street,  while  the  wires  of  the 
telephone  company  were  strung  alone  the  north  side.  There  were 
shade  trees  on  this  street,  and  the  telephone  wires  passed  through 
the  branches  of  a  sycamore,  and  also  those  of  an  oak  tree.  The 
electric  light  company  had  stretched  two  wires  across  the  street  to 
a  pole  upon  which  a  transformer  was  located.  The  wires  to  the 
transformer  passed  through  the  limbs  of  the  sycamore  tree,  and 
the  insulation  was  abraded  by  the  swaying  of  its  branches.  The 
distance  between  the  telephone  and  the  lighting  wires  at  the  point 
of  crossing  was  variously  estimated  by  witnesses  to  be  from  eight 
inches  to  three  feet.  There  were  no  guards  between  the  two 
systems  of  wires  at  this  point  of  crossing.  The  electric  light  wires 
were  charged  with  a  beavy  cwTteut  of  electricity,  and  the  office  of 
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the  transformer  was  to  reduce  the  electrical  voltage^  so  that  a 
ksser  current  might  be  transmitted  from  the  transformer  by 
secondary  wires  to  the  house  of  Mr.  Mathis,  one  of  the  patrons  of 
the  electric  light  company,  located  near  the  transformer,  and  on 
the  same  side  of  the  street.  There  was  expert  testimony  that  the 
ctmstruction  and  maintenance  of  both  of  the  electric  systems  were 
proper;  that  guards  were  unnecessary,  ineffective,  and  tended  to 
increase  the  hazard  they  were  designed  to  obviate,  and,  if  erected, 
would  probably  not  have  afforded  any  additional  protection.  It 
further  appeared  that  the  fallen  telephone  wire  would  not  have 
been  charged  wiUi  a  dangerous  current  of  electricity  by  coming 
into  contact  with  either  or  both  of  the  electric  light  wires,  had 
not  one  of  the  lighting  wires  become  grounded  by  a  cause  for 
which  the  electric  light  company  was  not  responsible.  In  the 
early  part  of  the  night  of  May  15,  1902,  Waycross  was  visited 
by  a  severe  wind  and  rain  storm.  There  was  some  dispute  as  to 
its  d^ree  of  severity.  Some  witnesses  asserted  that  a  storm  of 
its  severity  had  theretofore  been  unknown.  Others  testified  that, 
while  the  storm  was  unquestionably  severe,  it  was  not  unprece- 
dented in  that  locality.  The  effect  of  the  storm  was  to  break  one 
of  the  telephone  wires  on  Jane  street,  west  of  the  transformer  pole 
above  referred  to.  The  wire  was  blown  over  and  upon  the  garden 
fence  of  Mr.  Mathis,  and  fell  across  the  sidewalk  in  front  of  his 
house.  A  pedestrian  passed  this  point  before  the  storm  had 
ceased,  became  entangled  in  the  wire,  but  escaped  without  injury. 
Within  twenty  minutes  thereafter  the  plaintiff's  husband  encoun- 
tered the  same  fallen  wire,  and  was  killed  by  the  high  electrical 
current  with  which  it  was  charged.  In  the  meantime  a  tree  on 
Plant  avenue,  some  distance  away,  had  been  blown  by  the  storm 
across  the  electric  light  company's  wires,  causing  them  to  become 
grounded  at  that  point.  In  the  opinion  of  the  expert  witnesses, 
the  grounding  of  these  wires  caused  the  telephone  wire  to  become 
charged  with  an  electric  current  of  heavy  voltage,  and  was  the 
efficient  and  proximate  cause  of  the  homicide.  As  to  which  was 
the  proper  side  of  Jane  street  on  which  to  locate  the  transformer 
of  the  electric  light  company,  the  evidence  was  conflicting.  It 
had  located  its  transformer  pole  on  the  north  side  of  that  street 
before  the  telephone  company  erected  its  system;  the  object  in 
carrying  the  wires  across  the  street  being  to  locate  the  transformer 
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as  close  to  Mr.  Mathis's  house  as  possible,  in  order  that  he  might 
receive  better  service  than  could  be  afforded  if  the  pole  was  erected 
on  the  opposite  side  of  the  street.  There  was  proof  that  second- 
ary wires  run  from  a  transformer  placed  on  the  south  side  would 
not  have  carried  a  dangerously  high  current,  and  would  have 
afforded  ample  service  to  the  electric  light  company's  patron  on 
the  north  side  of  the  street.  But  it  would  seem  from  the  evidence 
upon  this  branch  of  the  case  that  nothing  short  of  extraordinary 
diligence  on  the  part  of  that  company  would  have  suggested  that, 
after  the  telephone  company  erected  its  line,  the  transformer 
should  be  removed  to  the  south  side  of  the  street,  in  order  to  guard 
against  all  possible  danger  of  the  wires  of  the  two  systems  coming 
into  contact,  especially  as  the  testimony  disclosed  that,  even  were 
the  telephone  wires  to  fall  across  the  lighting  wires,  the  telephone 
wires  would  not  become  charged  with  a  dangerous  current  of  elec- 
tricity, unless,  by  reason  of  some  unforeseen  emergency,  such  as 
afterwards  occurred  on  the  night  of  the  homicide,  the  lighting 
wires  were  grounded.  Whether  or  not,  in  the  exercise  of  ordinary 
diligence,  this  precautionary  measure  should  have  been  taken  by 
the  electric  light  company,  was  peculiarly  a  question  for  the  jury 
to  determine.  Upon  what  theory  the  jury  reached  the  conclusion 
that  the  telephone  company  was  chargeable  with  negligence  is, 
of  course,  purely  a  matter  of  conjecture.  As  to  the  electric  light 
company,  suffice  it  to  say  that  we  are  not  prepared  to  hold  that 
the  evidence  demanded  a  finding  against  it. 
Judgment  affirmed.     All  the  Justices  concur. 


Oebman-American  Insurance  Company  v.  New  York  Gas  ft 
Electric  Light,  Heat  &  Power  Company  et  al. 

New  York  Appellate  Division,  First  Department  —  April  7,  1905, 

103  App.  Div.  310,  93  N.  Y.  Supp.  46. 

1.  FiBE  Resultino  from  Negligence  of  Electric  Light  Compant  —  Sub- 
rogation OF  Insurance  Company  Paying  Loss  Occasioned  bt  Such 
Fire  —  Evidence.  —  Wh€re  a  fire  results  in  consequence  of  the  iieg1i> 
gence  of  an  electric  light,  heat,  and  power  company  in  installing  el«etrie 
wires  in  a  building  and  in  thereafter  maintaining  them,  an  insurance 
company,  which  has  been  obliged  under  its  policies  to  pay  loas  resulting 
from  such  fire,  becomes  subrogated  to  the  rights  of  its  polieyholden,  and 
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may  maintain  an  action  to  recover  the  loss  paid  by  it  from  the  electric 
light,  heat,  and  power  company.  In  such  an  action  the  electric  light, 
heat,  and  power  company  is  not  entitled  to  show  what  would  be  the  rules 
and  regulations  of  the  various  city  departments,  and  of  the  board  of  fire, 
uderwriters  with  reference  to  installing  electric  wires  in  buildings,  and 
that  such  rules  and  regulations  had  been  complied  with  in  the  building 
in  question.  Unverified  certificates,  whether  made  by  private  individuals 
or  by  officials,  as  to  whether  or  not  the  work  of  installing  and  main- 
taining the  wires  was  properly  done,  are  inadmissible. 
1  Samm  —  EzFBBT  Tkstimont.  —  Whether  or  not  the  proper  method  has 
been  adopted  in  installing  and  maintaining  the  electric  wires  in  a  build- 
ing is  a  matter  which  may  be  shown  by  expert  testimony.  The  experts 
may  properly  be  asked  whether  a  specified  manner  of  installing  and  main- 
taining electric  wires  is  good  construction. 

Appeal  by  the  defendants  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff  and  from  an  order  denying  defend- 
ants' motion  for  a  new  trial.     Affirmed. 

Before  Van  Bbunt,  P.  J.,  and  MoLaughun^  Pattebson,  Ik- 
asAHAMy  and  Laughlin,  J  J. 

Henry  J.  Hemmens,  for  appellants. 

Richard  J.  Donovan,  for  respondent 

Opinion  by  McLaughlin,  J. : 

On  the  25th  of  February,  1900,  a  building  in  the  city  of  New 
York,  together  with  personal  property  therein  belonging  to  certain 
tenants,  was  destroyed  by  fire.  The  plaintiff  and  other  insurance 
companies,  having  issued  policies  to  such  tenants  indemnifying 
them  against  loss  or  damage,  and,  after  the  fire,  having  paid  such 
losses,  were  subrogated  to  the  rights  of  the  tenants.  Thereafter 
the  claims  of  the  other  insurance  companies  were  assigned  to  the 
plaintiff,  which  brought  this  action  to  recover  from  the  defendants 
the  aggregate  amount  of  the  loss,  on  the  ground  that  the  destruc- 
tion of  the  property  covered  by  the  policies  of  insurance  was 
caused  by  their  negligence  in  constructing  and  thereafter  main- 
taining their  electric  wires  upon  the  building.  The  answer  denied 
all  of  the  material  allegations  tending  to  show  negligence  on  the 
part  of  the  defendants.  At  the  trial  there  was  substantially  no 
dispute  as  to  the  destruction  by  fire  of  the  property  referred  to 
in  the  complaint,  or  that  it  was  of  the  value  as  therein  alleged. 
It,  however^  was  seriously  contested  that  such  destruction  was 
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caused  b;  the  defendants'  negligence,  and  mnch  evidence  vu 
ofiFered  by  both  parties  bearing  on  that  subject  At  the  concln- 
aion  of  the  trial  the  case  was  submitted  to  the  jury  with  appro- 
priate iustnictious  as  to  the  rights  of  the  respective  parties.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the  smount 
claimed,  and  from  the  judgment  entered  thereon  and  an  order 
denying  a  motion  for  a  new  trial,  defendants  Have  appealed. 

I  am  of  the  opinion  that  the  learned  trial  justice  did  not  err  in 
submitting  the  question  of  defendants'  liability  to  the  jury,  and 
that  the  evidence  is  sufficient  to  sustain  their  verdict.  From  this 
evidence  it  appeared  that  in  1896  the  North  River  Electric  Idgfat 
&  Power  Company  (since  succeeded  by  the  defendant  the  Nev 
York  Edison  Company),  for  the  purpose  of  furnishing  lights  to 
the  tenants,  installed  a  system  of  electric  wires  upon  the  building 
and  has  since  maintained  the  same.  This  system  consisted  of  two 
primary  wires,  carrying  a  current  of  1,000  volts,  which  ran  from 
a  pole  in  front  of  the  building  into  a  transformer  fastened  thereon, 
where  the  current  was  reduced  to  a  lower  voltage  and  then  dia- 
tributed  throughout  the  building  by  means  of  secondary  wires. 
These  secondary  wires  carried  about  fifty  volts,  and  extended  frwa 
the  transformer  to  porcelain  insulators  below  it,  and  from  there 
they  extended  over  the  outer  edge  of  a  metal  cornice  into  the 
building.  The  wires,  at  the  time  they  were  erected,  were  covered 
with  rubber,  and  entirely  insulated,  and  were  separated  from  the 
building  by  the  two  porcelain  insulators  referred  to.  The  plain- 
tiff contended,  and  evidence  was  offered  sustaining  such  conten- 
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tory,  on  this  branch  of  the  case.     Plaintiff's  witness  Lynch,  a 
police  officer  of  the  city,  testified  that  while  patrolling  his  post  a 
little  after  1  o'clock  in  the  morning  of  the  day  when  the  fire  oc- 
eurred  he  saw  a  blue  flame  coming  from  the  wires  which  extended 
over  the  cornice,  and  rapped  for  assistance,  to  which  another  police 
officer   (Gordon)  responded;  that  he  also  notified  a  fireman  in 
that  vicinity  of  the  fact ;  that  the  fireman  (one  Perry)  responded 
to  his  call,  and  when  he  arrived  at  the  scene  the  flame  continued 
to  come  from  the  wire,  and  thereafter  the  wood  underneath  the 
cornice  became  ignited,  spreading  into  the  other  parts  of  the 
bailding;  that  on  top  of  the  metal  cornice,  and  immediately  under- 
neath the  transformer,  there  was  a  hole  fused  through  the  metal, 
ind  it  was  here  the  wood  first  caught  fire.     This  witness  was 
corroborated  by  Officer  Gordon,  who  testified :    "  I  saw  this  wire 
[    burning.     The  wire  was  on  the  cornice  over  the  doorway  of  this 
Ikouse.     The  transformer  was  right  above  where  the  sparks  were. 
I  oould  see  the  fire  burning  into  the  cornice,  and  I  could  see  the 
wire  on  the  cornice."     He  was  also  corroborated  by  the  fireman, 
who  testified  that  he  went  to  the  building  in  response  to  Lynch's 
sammons,  and  when  he  got  there  he  went  up  on  a  ladder,  and 
found  a  hole  in  the  metal  cornice  directly  under  the  transformer. 
To  use  his  own  language,  he  said :    "At  that  time  I  saw  fire  only 
in  the  cornice.     There  was  no  fire  in  any  other  place  in  the  build- 
ing as  I  know  of.     *    *    *    There  was  a  little  fire  around  the 
hole  in  the  tin.     It  was  burning  inside.     This  was  underneath 
the  big  hole."     He  was  also  corroborated  by  another  witness,  who 
testified  he  was  getting  off  a  street  car  in  that  locality,  and  saw 
^^  sparks  coming  from  above  the  doorway  of  the  building  there, 
and  a  sizzling  noise  and  blue  flames.     *    *    *    There  was  some 
fire  on  the  cornice.     The  fire  burned  there,  before  it  broke  out  in 
other  places,  possibly  an  hour.    *    *    *    The  sparks  varied.     It 
was  raining  and  snowing,  and  every  time  the  snow  would  fall, 
possibly  it  struck  that  wire,  and  it  sizzled,  and  a  blue  flame  came 
out.''     Much  testimony  was  offered  on  the  part  of  the  defendants 
that  the  fire  could  not  have  been  caused  in  this  way.     Notwith- 
standing that  fact,  taking  the  testimony  upon  both  sides,  the  court 
oould  not  do  otherwise  than  submit  the  same  to  the  jury. 

It  is  contended  that,  if  it  be  conceded  that  the  fire  was  caused 
by  the  wires,  this,  in  and  of  itself,  did  not  justify  a  recovery. 
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Aseuming,  without  asseDting  that  eocb  contention  is  correct,  tluB 
natural!;  leade  to  the  inquiry  as  to  whether  the  defeodantB  vnb 
negligent  in  constructing  or  thereafter  maintaining  the  wires.     At   '< 
least  five  witneseeB  on  the  part  of  the  plaintiff,  who  were  familiar   i 
with  the  location  of  the  wires  and  the  transformer,  either  from   i 
occupying  offices  in  the  building  or  from  having  made  an  ezamina-  i 
tion  of  them  at  the  time  of  the  fire,  testified  that  the  transformer    j 
was  only  six  or  seven  inches  above  the  cornice ;  that  the  insalaton    ] 
were  below  the  transformer,  and  so  placed  that  there  was  at  moat 
but  a  few  inches  between  them  and  the  top  of  the  cornice,  even  if    ' 
the  wires  did  not  sag;  that  the  wires  did  sag,  and  were  lying  upoi 
the  cornice.     This  was  the  testimony   of  the   witness   Lynch, 
already  referred  to,  who  was  corroborated  by  the  witness  Lonf^ 
who  bad  an  office  in  the  building.     He  testified  that  he  could  aee 
the  wires  every  day  when  he  looked  out  of  bis  window ;  that  there 
were  no  porcelain  knobs  or  any  insulating  materials  of  any  kind 
between  the  building  and  the  outer  edge  of  the  cornice;  that  he 
saw  the  wires  several  days  before  the  fire  lying  on  the  metal,  and 
there  was  no  insulation  on  them.     Substantially  to  the  same  effect 
was  the  testimony  of  the  witness  Hoi^n,  an  occupant  of  the  build- 
ing, who  testified  that  previous  to  the  fire  he  observed  the  sec- 
ondary wires  lying  on  the  metal,  and  the  witness  Knox  also  testi- 
fied that  there  were  no  porcelain  knobs  to  prevent  the  wires  from 
*'  sagging  down."     The  witness  Ostetbetger,  an  electrical  expert, 
testified  that  wires  constructed  in  the  manner  stated  were  improp- 
i'onatructpd.     There  was  also  other  testimony  gjmilar  to  Thai 
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This,  and  similar  questions,  were  duly  objected  to,  the  objec- 
tkms  overruled,  exceptions  taken,  and  the  witness  answered  that  it 
VIS  poor  insulation.     The  facts  assumed  in  the  hypothetical  ques- 
tioi  had  been  established  by  the  testimony  of  other  witnesses,  and 
il  aeema  to  me  it  was  a  proper  subject  for  expert  evidence,  and 
tterefore  the  court  did  not  err  in  permitting  the  witness  to  answer. 
Whether  or  not  a  proper  method  has  been  adopted  in  installing 
and  maintaining  electric  wires  upon  a  building  is  a  subject  con- 
cerning which  but  few  persons  other  than  experts  have  any  knowl- 
edge.    In  fact,  the  whole  subject  of  electricity  is  one  concerning 
which  at  the  present  time  but  little  is  known,  and  it  is  not  a 
▼iolent  assumption  to  assume  there  was  not  a  man  on  the  jury  who 
ecmld  intelligently  determine,  without  the  benefit  of  the  testimony 
of  an  expert,  whether  there  ought  to  have  been  different  insulation 
than  that  adopted  by  the  defendants.     It  was  peculiarly  a  subject 
for  expert  testimony.     In  Hart  v.  Hudson  River  Bridge  Co.,  84 
H.  Y.  56,  a  witness  was  permitted  to  testify  that  it  was  not  cus- 
tomary to  have  guards  of  any  kind  on  drawbridges,  and  in  Ward 
t.  Kilpairick,  85  K  Y.  414,  39  Am.  Rep.  674,  the  court  held  that 
it  was  competent  for  a  cabinetmaker  to  testify  whether  certain 
work  were  well  done.     In  Finn  v.  Cassidy,  165  N.  Y.  584,  59 
X.  E.  311,  53  L.  R.  A.  877,  the  court  held  it  was  proper  for  a 
witness  to  give  his  opinion  as  to  whether  a  proper  method  had 
been  adopted  in  constructing  a  trench  for  the  purpose  of  under- 
mining or  supporting  the  foundation  of  a  chimney.     In  Chicago 
V.  Greer,  76  U.  S.  726,  19  L.  Ed.  769,  an  expert  was  permitted 
to  state  that  a  test  applied  to  a  fire  hose  was  not  a  proper  one ; 
and  in  Transportation  Line  v.  Hope,  95  U.  S.  297,  24  L.  Ed.  477, 
it  was  held  that  it  was  proper  for  an  expert  to  give  his  opinion  as 
to  whether  it  would  be  prudent  for  a  tugboat  to  tow  three  boats 
abreast,  in  a  high  wind,  at  a  certain  place. 

The  defendants  sought  to  show  what  were  the  rules  and  regula- 
tions of  the  various  city  departments  and  of  the  board  of  fire 
underwriters  with  reference  to  placing  electric  wires  upon  build- 
ings, and  that  these  rules  and  regulations  had  been  complied  with 
so  far  as  the  building  in  question  was  concerned.  Such  testi- 
mony was  excluded  on  plaintiff's  objection,  and  error  is  claimed 
in  this  respect.  .  I  do  not  think  any  error  was  committed  in  reject- 
ing the  testimony.     The  issue  between  the  parties  was  whether  ^^ 
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not  defendanta  had  been  guilty  of  negligence  in  installing  or  there- 
after maintaining  the  wires.  This  iesne  had  to  be  determined 
upon  evidence  showing,  in  the  first  instance,  how  the  work  was 
done,  and  what  had  thereafter  taken  place  with  reference  thereto, 
and  the  plaintiff  was  entitled  to  hare  the  person  whose  endenn 
was  sought  produced,  to  the  end  that  he  might  be  croBs-ezamined. 
The  unsworn  statement  as  to  whether  this  work  was  properly  done 
was  inadmissible,  and  it  made  no  difference  whether  the  person  . 
making  the  statement  was  a  private  individual  or  an  officiaL  The 
certificates,  etc.,  offered  were  unverified,  and  had  no  more  bindii^ 
force  upon  the  issue  being  tried  than  the;  would  if  tbe;  bad  beta 
simply  a  written  declaration  b;  a  third  party.  Decheri  v.  Mwtiei- 
fMl  Electric  Light  Co.,  39  App.  Div.  490,  57  N.  Y.  Supp.  325. 

Other  questions  are  raised  by  the  appellants,  but  they  do  not 
seem  to  be  of  sufficient  importance  to  be  here  considered. 

The  judgment  and  order  appealed  from,  therefore,  must  be 
affirmed,  with  costs.  All  concur,  except  IiroBAHAaf,  J.,  -who 
dissentb. 


Sooth  Covington  &  Cincinnati  Steeet  Eailway  Co.  v.  Smith. 

Kentucky  Court  of  AppeaU  —  May  2,  1905. 

3  St.  Ry.  Rep.  264,  27  Ky.  L.  Rep.  811,  86  S.  W.  970. 

1.  Passengeb  Injured  dt  Shock  from  Defective  Contbolleb  Box.  —  Wh«« 
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Appeal  by  defendant  from  judgment  for  plaintiff.     Affirmed. 

L.  J.  Crawford,  for  appellant. 

Phil  J.  Ryan  and  Thos.  L.  Michie,  for  appellee. 

Opinion  by  Hobson^  C.  J. : 

Appellee  recovered  a  verdict  for  $4,000  against  appellant  for 
personal  injuries  received  by  him  while  a  passenger  on  one  of 
its  ears.     The  proof  is  very  conflicting.     The  proof  on  his  behalf 
is  to  the  effect  that  he,  with  two  companions,  got  on  the  street  car 
to  come  home ;  that  they  stood  on  the  rear  platform  of  the  car, 
and  the  conductor  there  took  up  their  fares.     Soon  after  this, 
wben  the  car  was  turning  a  comer,  the  lurch  of  the  car  caused 
sppdlee  to  throw  out  his  hand,  and  when  it  came  in  contact  with 
liie  controller  box  he  received  a  shock  of  electricity  which  caused 
Um  to  fall  to  the  floor.     He  was  unconscious  until  the  next  morn- 
ing.    His  arm  was  paralyzed.     His  hand  was  clenched  so  that  he 
eoold  not  open  it,  and,  as  one  of  the  witnesses  expressed  it,  the  arm 
VIS  dead.     It  was  some  weeks  before  this  condition  passed  away. 
At  the  end  of  that  time  the  muscles  were  relaxed  so  that  he  had  no 
strength  in  the  arm.     For  a  while  he  improved,  but  at  the  trial 
he  had  about  one-fifth  of  the  strength  in  the  arm  that  he  had 
before,  and  the  doctor  who  had  attended  him  was  unable  to  say 
whether  the  injury  would  be  permanent  or  not.     This  was  some 
months  after  he  was  hurt.     He  suffered  a  great  deal  from  the  in- 
jury.    For  a  while  he  could  not  work  at  all,  and  his  capacity  to 
esm  money  was  reduced  from  nine  dollars  to  seven  dollars  a  week 
St  the  time  of  the  trial.     He  still  suffered  very  much  at  times, 
and  was  very  nervous.     The  proof  for  the  plaintiff  also  tended 
to  show  that  the  car  was  in  bad  condition,  and  that  this  was  known 
to  the  defendant,  and  imknown  to  him ;  that  regularly  there  should 
have  been  no  electricity  about  the  controller  box;  that  it  was  a 
rminy  day ;  and  when  the  car  floor  was  wet,  and  a  man's  shoes  were 
wet,  there  would  be  more  danger  from  a  shock  than  under  other 
conditions.     On  the   other  hand,   the  proof   for  the  defendant 
showed  that  the  car  was  in  good  condition,  and  had  not  been  out 
of  order;  that  there  was  no  electricity  about  the  controller  box, 
and  that  the  plaintiff  simply  fell  down  from  a  fit  or  some  other 
sndden  malady ;  that  he  had  a  weak  heart,  and  that  he  was  other- 
in  a  normal  condition  at  the  time  of  the  trial.     The  evidence 
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was  such  that  the  court  properly  left  the  case  to  the  jury,  and 
under  all  the  facts  and  circumstances  we  cannot  say  that  their 
verdict  is  flagrantly  against  the  evidence,  or  that  die  amount  of 
the  recovery  is  so  large  as  to  justify  us  in  distorbing  it  (m  the 
ground  of  passion  or  prejudice. 

The  chief  complaint  ie  that  the  court  erred  in  his  inatmctitau 
to  the  jury.  By  instruction  "  a  "  given  on  the  motion  of  the 
plaintiff,  the  court  told  the  jury,  among  other  things,  that  they 
should  find  for  the  plaintiff  if  "  the  defendant  failed  to  use  the 
utmost  care  to  prevent  such  electric  current  from  being  in  said 
controller  box ; "  but  by  instruction  3  given  on  the  motion  of  the 
defendant  the  court  also  instructed  the  jury  that  if  they  believed 
from  the  evidence  "  that  the  defendant  used  the  utmost  care  and 
skill  ordinarily  used  by  persons  in  the  same  or  similar  business  of 
carrying  passengers  "  to  prevent  and  guard  against  such  injuries 
as  plaintiff  complained  of  receiving,  they  should  find  for  the  de- 
fendant. The  two  instructions  must  be  read  together,  and,  when 
BO  read,  fairly  present  the  law  of  the  case.  At  least  appellant  can- 
not complain,  as  the  third  instruction  was  given  on  its  own  motion. 
Appellant  also  complains  that  the  court  by  its  instructions  allowed 
the  jury  to  find  for  the  plaintiff,  among  other  things,  his  expemaes 
for  medical  attention,  without  limiting  them  to  >300,  the  amount 
alleged  by  the  plaintiff  in  hia  petition  to  have  been  expended  for 
medical  attention.  Appellant  could  not  have  been  prejudiced  by 
this,  as  the  proof  showed  that  the  doctor's  bill  was  $200,  and  there 
other  evidence  on  the  subject. 
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toucliing  the  controller  box,  inflicting  on  him  the  injnry  com- 
plained of,  they  might  properly  find  for  the  plaintiff,  and  whether 
the  controller  box  was  in  fact  charged  with  electricity  and  the 
plaintiff  was  in  fact  injured  by  coming  in  contact  with  it  were 
questions  that  were  fairly  submitted  to  the  jury  by  the  instructions 
of  the  court.  The  question  of  contributory  negligence  on  the  part 
of  the  plaintiff  was  also  for  the  jury  under  the  proof,  and  was 
fairly  submitted  to  the  jury  by  the  instructions. 
Judgment  aflSrmed. 


Smith  v.  Missoubi  &  K.  Telephone  Co. 

Mi9$auri  —  KansoB  City  Court  of  Appeals  —  May  8,  1905. 

113  Mo.  App.  429,  S7  S.  W.  71. 

1.  INJUB?  to  TtaXPHONE  LnOBMAN  FBOM  EUBCTBIO  SHOOK  —  DEFECTIVE  GOH- 

STBUcnoif  or  Out  Pole  —  Effect  of  Stobms  on  LiAsnjTT  fob  Nbou- 
GKirT  ConsTBUCTiON.  —  In  an  action  against  a  telephone  company  for 
injuries  to  a  lineman  from  contact  with  a  live  wire,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in  constructing  a  guy  pole,  it 
was  held  that  it  was  the  duty  of  the  defendant  in  erecting  the  pole  to 
take  into  consideration  the  probable  results  of  a  storm,  and  that  it  was 
not  enough  to  exonerate  the  defendant  to  show  that  the  guy  pole  was  a 
safe  construction  in  fair  weather. 

2.  Same  —  Pboximate  Cause.  —  The  negligent  construction  of  the  guy  pole 

caused  the  primary  wires  of  an  electric  company  to  part.  The  ends  of 
these  heavily  charged  wires  threatened  injury  to  persons  in  the  street. 
Under  such  circumstances,  the  negligent  act  which  first  caused  the  wires 
to  become  dangerous  was  the  proximate  cause  of  the  injury,  and  not  the 
act  of  some  person  in  wrapping  the  loose  ends  of  the  broken  wires  around 
the  pole  before  the  plaintiff  was  injured. 

3.  Same  —  Failure  to  Use  Rubber  Gloves  and  to  Test  Wires  —  Coittbib- 

UTORT  NEGUOEiiCB.  —  Failure  of  a  telephone  lineman  to  use  rubber  gloves 
and  to  make  a  test  to  ascertain  if  certain  wires  were  charged,  held,  under 
the  circumstances,  not  to  constitute  contributory  negligence. 

4.  Same  —  Evidence.  —  Evidence  relating  to  the  condition  of  the  wires 

shortly  after  the  accident  was  admissible.  It  was  also  proper  to  show 
the  condition  of  the  guy  pole  two  months  after  the  accident,  for  the  pur- 
pose of  proving  an  unchanged  condition  which  existed  at  the  time  of  the 
injury. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Affirmed. 
Mosman  &  Ryan,  for  appellant. 
W.  K.  Amick,  for  respondent. 
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Opinion  by  Johnsoit,  J.: 

Action  for  damages  for  personal  injuries  consequent  to  a  fall 
from  the  top  of  a  telephone  pole  where  plaintiff,  a  lineman,  was 
engaged  in  making  certain  repairs.  Negligence  on  the  part  of 
defendant,  it  is  charged,  was  the  producing  cause  of  the  falL 
Plaintiff  recovered  judgment  in  the  sum  of  $3,000.  No  complaint 
is  made  of  an  excessive  verdict,  but  defendant  asks  a  reversal  } 
because  of  errors  claimed  to  have  been  committed  during  the  prog>  i 
ress  of  the  trial,  first  among  which  was  the  overruling  of  its  de- 
murrer to  the  evidence. 

The  injury  occurred  September  8,  1903,  in  the  city  of  St 
Joseph.  At  that  time  the  city  was  operating  its  own  system  of 
public  lighting,  generating  and  using  electricity  for  that  purpose. 
The  business  of  producing  and  supplying  electricity  for  private 
use,  either  as  power  or  for  lighting,  was  conducted  by  the  street 
railway  company.  Defendant  was  operating  a  telephone  ex- 
change. All  three  corporations  used  the  public  streets  for  their 
lines  of  wire,  strung  upon  poles,  which  carried  the  power  to  the 
various  points  of  use  throughout  the  city.  The  currents  of  elec- 
tricity carried  through  the  streets  by  the  city  and  railway  com- 
pany being  highly  potential,  the  wires  through  which  they  flowed 
were  insulated,  and  in  many  instances  strung  upon  the  same  line 
of  poles.  Defendant,  employing  none  but  currents  of  low  power, 
used  in  their  transmission  bare  wires  carried  upon  its  own  pole 
lines.  The  pole  from  which  plaintiff  fell  was  situated  on  the  east 
side  of  St.  Joseph  avenue,  at  its  intersection  with  Park  street 
It  belonged  to  the  city,  but  was  in  a  line  jointly  used  by  the  city 
and  the  railway  company  for  the  carriage  of  wires.  This  line 
came  from  the  south  from  where  the  power  was  generated,  and 
passed  along  the  east  side  of  St.  Joseph  avenue  to  and  beyond 
Broadway  street.  The  wires  carried  by  it  with  which  we  are 
concerned  consisted  of  two  used  by  the  railway  company  in  the 
transmission  of  currents  of  electricity  for  private  use,  termed  in 
the  evidence  "  primary  wires,"  and  one  used  by  the  city  in  feed- 
ing its  arc  lamps,  called  the  "  city  wire."  As  the  negligent  act 
complained  of  is  said  to  have  occurred  upon  this  line  at  or  near 
Broadway  street  some  six  blocks  north  of  the  place  of  injury,  it 
is  important,  in  revicwins:  the  action  of  the  court  in  overruling 
the  demurrer,  to  understand  the  details  of  the  situation  at  that 
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point;  and  we  will  select  as  the  focus  of  observation  a  certain  pole, 

a  unit  in  this  line,  located  at  a  point  where  the  highway  slightly 

deflects  in  its  course.     This  pole  is  called  in  the  evidence  the 

**  railway  pole,"  and,  before  the  accident,  carried  on  the  eastern 

projection  of  two  cross-arms  the  two  primary  wires  and  the  city 

vire  referred  to.     On  the  opposite  side  of  the  avenue  was  situated 

aa  important  lead  in  defendant's  telephone  system,  which  con- 

asted  of  a  heavy  pole  line  provided  with  cross-arms  and  pins  suffi- 

doit  to  support  and  carry  fifty  wires.     Coming  from  the  south 

to  the  railway  pole,  the  direction  of  the  avenue  was  east  of  north. 

&3icirtly  before  reaching  the  pole  it  curved  somewhat  sharply  to 

Ike  lefty  until,  pointed  due  north,  it  proceeded  in  that  direction 

vpon  a  tangent.     The  telephone  lines,  following  the  course  of  the 

street,  curved  to  the  left  at  the  point  opposite  the  railway  pole. 

In  order  to  strengthen  the  resistance  of  the  telephone  pole  lo- 
cated in  the  curve  to  the  strain  imposed  upon  it  by  the  weight  and 
tosion  of  taut  wires,  defendant  set  a  guy  pole  about  one  foot  north 
d  the  railway  pole,  and  from  the  top  thereof  ran  a  tightly  drawn 
wire  across  the  street  to  the  telephone  pole,  securely  fastened  to 
the  tops  of  both  poles,  and  of  sufficient  strength  to  hold  the 
lelepbone  pole  in  place,  provided  the  guy  pole  retained  its  posi- 
doQ.  This  was  attempted  to  be  secured  by  running  a  tightly 
drawn  wire  attached  to  the  top  of  the  guy  pole  and  to  an  anchor 
l^ted  in  the  groimd  some  twenty-five  feet  east  of  the  pole,  the 
idea  being  that  with  such  construction  the  telephone  pole  could 
not  incline  westward  without  drawing  with  it  the  top  of  the  guy 
pole,  which  could  not  be  moved  in  that  direction  without  the  ex- 
tnction  of  the  buried  anchor  from  its  position.  The  first  pole  in 
line  south  of  the  railway  pole  was  about  twenty-five  feet  distant 
therefrom,  and  carried  on  its  top  a  lamp  fed  by  the  city  wire. 
There  was  but  one  cross-arm  attached  to  this  pole,  but  the  "  city 
irire  ^  was  looped  into  the  lamp  above  from  the  opposite  ends  of  a 
smaller  cross-arm  attached  to  the  other  at  a  right  angle  thereto, 
thus  preserving,  in  the  passage  of  the  wire  in  and  out  of  the  lamp, 
the  line  of  its  course.  The  position  of  this  wire  on  the  cross-arms 
was  immediately  east  of  the  railway  and  city  poles ;  to  the  east 
thereof,  at  intervals  of  about  ten  inches,  were  the  two  primary 
wires.  Up  to  this  point  there  is  no  dispute  over  the  facts.  The 
tifferences  all  relate  to  those  we  are  about  to  detail,  and  with 
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respect  to  them  we  shall  adopt  plaintiff's  version  in  the  considera- 
tion of  the  demurrer. 

The  guy  pole  had  heen  in  position  for  something  less  than  two 
months.  It  is  claimed  that  while  at  its  base  it  was  in  line  with 
the  other  poles,  it  was  raked  to  the  east  when  set  so  that  its  top 
wag  approximately  three  feet  east  of  its  base  and  cleared  the  out- 
side primary  wire;  but  owing  to  the  negligent  manner  in  which 
it  was  set,  the  top  had  been  pulled  west  and  north  until  the  west 
perpendicular  line  of  the  pole  was  on  a  line  with  the  pina  carry- 
ing the  intermediate  primary  wire,  with  the  result  that  some  time 
shortly  preceding  the  accident  the  outside  primary  wire,  owing 
to  the  great  pressure  exerted  upon  it  by  the  guy  pole,  tore  out  its 
fastenings  from  the  croes-arms  on  the  railway  and  city  poles,  and 
was  thrown  across  the  city  wire  upon  its  individual  cross-arm  on 
the  city  pole,  and  also  across  the  other  primary  wire  at  a  point 
Bom©  five  feet  south  of  the  railway  pole.  This  latter  contact 
resulted  in  the  generation  of  sufficient  heat  to  melt  both  primary 
wires.  Their  parted  ends  dropped  to  the  ground,  after  which  the 
contact  between  the  primary  wire  and  the  city  wire  at  the  ci^ 
pole  continued.  It  appears  from  some  of  the  evidence  that  the 
insulation  was  old  and  defective  on  all  of  these  wires.  The  ue^- 
gence  in  the  setting  of  the  guy  pole  appears  from  the  following  I 
facts: 

The  length  of  the  pole  was  some  thirty-five  feet.     It  was  set  I 
in  the  ground  about  five  and  a  half  feet.     The  anchor,  a  pi' 
pole  five  or  six  feet  long,  was  buried  to  a  depth  of  about  fiv( 
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gaj  pole  inclined  northward  about  three  feet.  It  no  longer  raked 
to  the  easty  but  stood  in  a  perpendicular  line  east  and  west.  As 
an  indication  that  the  pole  had  yielded  to  the  strain  upon  it,  the 
ground  to  the  west  of  its  base  was  found  pushed  upward  and 
outward,  while  to  the  east  there  was  a  space  between  the  pole  and 
earth  into  which  a  man's  hand  could  be  inserted  readily. 

The  night  preceding  the  accident  a  storm  of  some  severity  oc- 

mrred,  which  blew,  down  some  few  telephone  poles  in  different 

parts  of  the  city,  and  caused  other  damage  requiring  repair  work 

to  be  done  the  next  day.     The  wires  on  the  city  pole  at  Park  street 

were  affected,  and  plaintiff  —  employed  by  the  city  —  was  sent 

«p  the  pole  to  make  necessary  repairs.     In  taking  position  to  work, 

he  rested  one  foot  on  an  iron  step,  and  threw  the  other  over  the 

eross-arm.     Finding  one  of  the  "  primary  "  wires  interfering  with 

his  position^  he  seized  it  with  his  hand  in  order  to  remove  it  out 

of  the  way.     At  that  instant  his  foot  slipped  slightly  on  the  step, 

causing  his  body  to  swerve  into  contact  with  the  city  wire,  thereby 

forming  a  connection  between  the  two  wires  through  the  medium 

of  his  arm  and  body.     A  shock  followed,  of  sufficient  intensity  to 

bum  his  hand  and  shoulder  at  the  points  of  contact  and  to  deprive 

kim  of  consciousness.     He  fell  from  the  pole,  a  distance  of  some 

twenty-five  feet     The  city  lamps  on  this  line  were  upon  what 

is  called  a  "  metallic  circuit ; "  that  is,  the  electric  fluid  which 

fed  them  traveled  its  entire  course  upon  wires  without  coming  into 

ccmtact  with  the  earth.     In  fact,  a  "grounding"  of  the  circuit 

It  any  point  would  change  the  course  of  the  current  from  the  wire 

nmning  through  the  lamps  to  the  earth,  for  the  latter  medium 

offered  less  resistance  than  the  lamps  —  and  an  electric  current 

travels  the  line  of  least  resistance.     It  therefore  was  essential  to 

the  operation  of  the  lamps  to  keep  the  circuit  free  from  terrestrial 

communication.     The  "  primary  "  wires  were  upon  what  is  called 

a  "  ground  circuit ; "  that  is,  the  current  was  carried  to  the  end 

of  the  line  upon  a  wire,  and  there  connected  with  the  earth, 

through  which  it  returned  to  the  place  of  generation ;  but  in  case 

the  wire  at  any  intermediate  point  was  brought  into  connection 

with  the  ground  by  any  good  conductor  of  electricity,  the  current 

would  use  the  shorter  line  of  travel  thus  established.     And  also 

it  appears  to  be  a  law  of  some  importance  in  this  case  that  when 

wires  of  two  parallel  circuits  carrying  different  currents,  the  one 
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high  and  the  other  low  in  potentiality,  are  brought  into  contact, 
the  high  current  will  overflow  into  the  low  in  an  effort  to  equalize 
the  two.  It  will  thus  be  seen,  keeping  in  view  these  principles, 
that,  notwithstanding  plaintiff  received  his  shock  between  the  city 
pole  at  Broadway  and  the  power  houses,  if  the  wires,  or  any  of 
them  which  formed  a  part  of  the  three  different  circuits,  became 
grounded,  and  the  city  wire  formed  a  contact  with  either  of  the 
primary  wires,  the  plaintiff,  in  acting  as  a  conductor  between  the 
city  wire  and  one  of  the  primary  wires,  would  receive  a  severe 
shock,  as  the  primary  wires  carried  currents  of  1,000  and  500 
volts  respectively.  The  city  wire  at  the  time  of  injury  carried 
no  current,  the  lamps  being  used  only  at  night. 

Thus  it  appears  a  complete  chain  of  facts  connects  defendant's 
negligence  in  the  setting  of  the  guy  pole  with  the  injury  to  the 
plaintiff.  We  do  not  understand  it  to  be  denied  by  defendant 
that  such  causal  connection  has  been  shown  by  plaintiff's  evidence. 
It  is  at  least  tacitly  admitted  that  plaintiff's  shock  could  have  been 
produced  as  the  result  of  the  breaking  of  the  primary  wires  at 
Broadway,  and  their  intermingling  with  the  city  wire  as  above 
described.  But  defendant  says  that  other  causes  for  which  it 
would  not  be  liable  could  have  produced  the  shock,  independent 
of  the  negligent  act  charged,  and  that  the  jury  necessarily  was 
compelled  to  speculate  in  the  selection  of  defendant's  negligence 
as  the  proximate  cause.  It  is  pointed  out  that  the  storm  of  the 
previous  night  was  of  great  violence,  that  much  damage  to  poles 
and  wires  resulted  therefrom,  and  that  the  break  at  the  railway 
pole  could  have  resulted  from  elemental  action.  It  is  not  shown 
that  any  pole  or  tree  or  other  object  was  thrown  against  the  line 
at  any  point  near  the  railway  pole,  nor  does  any  other  fact  appear 
which  indicates  that  the  storm  alone  was  responsible  for  the  dam- 
age. It  seems  highly  probable  that  the  wires  were  torn  loose  dur- 
ing that  disturbance,  but  nothing  else  can  be  pointed  to  as  the  cause 
of  the  charging  of  the  city  wire  with  currents  drawn  from  the 
others  but  the  strain  imposed  upon  the  primary  wire  by  the  guy 
pole.  It  was  the  duty  of  the  defendant,  in  erecting  that  pole,  to 
take  into  consideration  the  probable  results  of  the  usual  elemental 
action.  It  is  not  enough  to  exonerate  it  from  blame  to  show  that 
the  guy  pole,  as  it  stood,  was  a  safe  construction  in  fair  weather. 
Severe  storms  are  a  normal  condition,  and  any  construction  is  not 
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reasonably  safe,  and  cannot  be  denominated  the  result  of  proper 
care,  that  will  not  withstand  them.  Defendant's  evidence  does  not 
show  that  the  storm  was  of  overpowering  violence,  such  as  could 
not  be  guarded  against  by  ordinary  foresight;  while  plaintiff's 
evidence  is  to  the  effect  that  it  was  not  of  unusual  severity. 
Under  all  the  facts  shown^  it  is  reasonable  to  infer  that  the  impact 
of  the  wind  coming  from  a  westerly  direction  against  the  heavily 
loaded  telephone  line  bent  it  eastward,  thereby  slackening  the 
strain  upon  the  guy  pole  wire.  The  resilient  reaction  of  the  tele- 
phone line  following  the  cessation  of  the  wind  tightened  the  guy 
wire  with  violent  force,  which,  being  communicated  to  the  loosened 
guy  pole,  jerked  it  forward  upon  the  primary  wire  with  force 
sufficient  to  tear  it  from  its  moorings.  The  storm  cannot  be  con- 
sidered, under  the  evidence,  as  a  sole  producing  cause  of  the 
damage,  but  rather  as  a  condition  which  accelerated  the  natural 
result  to  be  expected  from  the  negligent  construction.  Also,  it  is 
urged  that  the  negligence  of  some  unknown  person  may  have 
caused  the  cross  between  the  primary  and  city  wires,  existing  at 
the  time  of  injury.  It  appears  that  some  one  had  wrapped  the 
loose  ends  of  the  broken  primary  wires  around  the  city  pole,  prob- 
ably before  plaintiff  received  his  shock.  Evidently,  this  was  done 
to  prevent  injury  to  people  upon  the  street  But  it  is  not  shown, 
nor  does  it  appear  in  any  manner,  that  this  act  affected  the  position 
of  the  wires  upon  the  cross-arm  above. 

We  do  not  feel  justified  in  resorting  to  conjecture,  as  would 
have  to  be  done  should  we  infer  that  the  contact  of  the  wires  above 
mentioned  resulted  from  that  act.  But  assuming,  for  argument, 
that  the  wires  were  negligently  wrapped  around  the  pole,  and 
thereby  brought  together  on  the  cross-arm,  we  cannot  adopt  de- 
fendant's conclusion  that  such  act  would  lift  the  burden  of  re- 
sponsibility for  plaintiff's  injury  from  defendant.  The  danger 
was  produced  by  the  parting  of  the  primary  wires,  the  direct 
result  of  defendant's  negligence.  The  loosened  ends  of  these 
heavily  loaded  wires,  darting  here  and  there  upon  the  ground  in 
a  public  highway,  threatened  any  one  who  happened  to  be  there 
with  serious  injury,  even  with  death.  It  was  a  work  of  imperative 
necessity  to  confine  the  danger  as  far  as  possible.  Under  such 
circumstances,  the  negligent  act  which  first  turned  loose  the  death- 
dealing  power  must  be  held  to  be  the  proximate  cause  of  any  in- 
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jury  resulting  therefrom ;  not  the  acts  of  those  who,  in  attempting 
to  limit  its  sphere  of  operation,  diverted  its  course,  thereby  aid- 
ing in  the  infliction  of  damage  in  an  unanticipated  quarter. 

Other  producing  causes  presented  for  consideration  —  one,  that 
the  cross-arms  on  the  railway  and  city  poles  gave  way  because  of 
their  unsound  condition,  and  another,  that  the  pole  from  which 
plaintiff  fell  had  been  saturated  with  water  from  rainfall  to  the 
extent  that  it  became  a  good  conductor  of  electricity,  and,  as  sacfa, 
together  with  plaintiff's  body,  formed  the  connecting  medium  be- 
tween the  primary  wire  and  the  ground  —  may  be  dismissed  with 
the  observation  that  they  are  predicated  entirely  upon  defendant's 
evidence,  and  are  contradictory  to  the  facts  brought  out  by  plain- 
tiff. These  issues,  therefore,  were  settled  by  the  verdict  of  the 
jury,  so  far  as  we  are  concerned. 

Finally,  it  is  urged  the  demurrer  should  have  been  given  on  the 
ground  that  plaintiff  was  guilty  of  contributory  negligence  under 
the  facts  disclosed  by  his  evidence.  We  think,  imder  the  facts,  this 
issue  was  for  the  jury  to  decide.  It  is  claimed  plaintiff  should 
have  worn  rubber  gloves  in  handling  high  power  wires ;  also  should 
have  made  a  test  to  ascertain  if  the  city  wire  was  charged,  and 
should  not  have  relied  upon  the  supposition  that  no  current  was 
upon  it,  But  it  is  shown,  in  answer  to  this,  that  there  is  no 
danger  in  handling  live  wires  when  the  body  is  not  in  position  to 
connect  them  with  other  charged  wires  or  with  the  ground,  and 
that  a  telephone  pole  being  a  poor  conductor,  will  not  aid  in 
grounding  a  current  Also,  it  appeared  that,  while  plaintiff  be- 
lieved the  city  wire  was  "  dead,"  he  acted  upon  the  contrary 
assumption,  and  did  not  voluntarily  come  into  contact  with  it. 
The  closing  of  the  circuit  by  his  body  was  purely  accidental,  being 
caused  by  the  slipping  of  his  foot.  His  failure  to  test  the  city 
wire  was  immaterial  under  the  facts  stated  by  him,  which,  in  the 
consideration  of  the  question  before  us,  we  must  accept,  and  which 
sustain  his  assertion  that  he  treated  the  city  wire  as  one  charged 
with  a  current  Under  the  views  expressed,  we  must  hold  no 
error  was  committed  in  overruling  the  demurrer. 

Objections  also  are  made  to  the  rulings  upon  the  admission  of 
evidence.  Plaintiff  was  permitted  to  testify  relative  to  observa- 
tions of  the  guy  pole  made  by  him  two  months  after  the  aocident 
particularly  with  reference  to  the  condition  of  the  ground  at  its 
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Another  witness,  also,  was  permitted  to  testify  to  the  con- 
diticm  existing  there  two  weeks  after  the  accident    Both  witnesses 
testified  to  the  same  condition ;  that  is,  that  on  the  west  the  ground 
wu  poshed  np,  and  on  the  east  there  was  a  space  between  the 
evth  and  poleu    The  materiality  of  the  evidence  is  made  manifest 
hj  the  sharp  conflict  between  the  parties  relative  to  the  manner  of 
setting  the  pole.    FlaintifPs  witnesses  contended  that  it  was  raked 
eastward  a  sufSeient  distance  to  clear  both  primary  wires,  and 
■heied  its  position  as  before  detailed,  while  defendant  claimed 
that  the  pole  was  set  upright  between  the  two  primary  wires,  and 
ttat  its  position  never  changed.    It  will  be  observed  that  all  agree 
apm  the  position  of  the  pole  at  the  time  of  injury.     Assuming 
defendant's  claim  of  no  diange  in  position,  the  ground  at  the  base 
of  the  pole  would  have  remained  undisturbed ;  while,  if  plaintiff 
was  right  in  saying  the  top  had  shifted  to  the  west,  the  earth  at 
die  base  would  show  the  conditions  described  by  him  and  his  other 
witness.     The  fact  the  evidence  of  both  parties  shows  that  the 
positioai  of  the  top  of  the  pole  was  the  same  two  months  after  the 
aeeident  that  it  was  two  weeks  thereafter,  and  at  the  time  thereof, 
furnishes  the  connecting  proof  that  the  condition  of  the  ground 
It  its  base  was  the  same  at  all  three  periods,  and  left  it  a  matter 
for  the  jnry  to  say  which  of  the  two  conditions  described  existed. 
The  rule  followed  in  the  cases  of  Hipsley  v,  Ry.  Co,,  88  Mo.  348, 
Akam  r.  Ry.  Co.,  108  Mo.  81,  18  S.  W.  188,  and  Ely  v.  Ry.  Co., 
77  Mo.  34,  cited  by  defendant,  does  not  apply.    It  goes  no  further 
than  to  prevent  proof  of  a  subsequent  change  of  construction  being 
received  as  bearing  upon  the  fact  of  negligence.     Here  the  evi- 
dence was  oflFered  for  the  purpose  of  proving  an  unchanged  con- 
dition whidi  existed  at  the  time  of  injury.    It  is  not  to  be  inferred 
we  are  holding  that  such  evidence  may  be  received  without  con- 
necting proof,  but  we  are  deciding  that  such  proof  was  shown. 

The  evidence  relating  to  the  condition  of  the  wires  shortly  after 
tlie  accident  also  was  admissible.  Under  the  views  herein  ex- 
pressed, the  fact  of  the  wrapping  of  the  primary  wires  around  the 
city  pole  did  not  deprive  such  evidence  of  probative  force.  With- 
out further  conunent  on  this  branch  of  the  case,  we  say  there  was 
so  substantial  error  in  the  action  of  the  court  in  passing  upon 
questions  of  evidence. 
We  find  the  issues  bearing  upon  the  fact  of  negligence  were 
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fairly  submitted  in  the  instructions;  and  that  no  variance  eziati 
between  the  negligent  act  alleged  and  that  proven  and  submitted. 
Our  comment  upon  the  instructions  will  be  confined  to  the  folloir- 
ing,  given  on  behalf  of  plaintiff: 

"An  expert  witness  is  one  who  is  skilled  in  any  particalar  art,  trade^  or 
profession,  being  possessed  of  peculiar  knowledge  concerning  the  aamet  ac- 
quired by  study,  observation,  and  practice.  Elxpert  testimony  is  the  opiidiMi 
of  such  a  witness,  based  upon  the  facts  in  the  case  as  shown  by  the  evidanee^ 
hut  it  does  not  even  tend  to  prove  any  fact  upon  which  it  is  httsed,  and,  before 
you  can  give  any  weight  whatever  to  expert  testimony,  you  must  firei  fimi 
from  the  evidence  that  the  facta  upon  which  it  ie  haeed  are  true.  The  jnry 
is  not  bound  by  expert  testimony,  but  it  should  be  considered  by  you  in  eoii- 
nection  with  the  other  evidence  in  the  case." 

The  italicized  words  are  objected  to  as  containing  an  improper 
definition  and  prejudicial  direction^  the  harmfulness  of  whidi,  it 
is  urged,  is  emphasized  by  the  fact  that  some  of  defendant's  wit- 
nesses from  whom  opinion  evidence  was  elicited  also  gave  testi- 
mony upon  basic  facts.  Generally  speaking,  the  opinion  of  a  wit- 
ness who,  by  reason  of  his  training  and  experience  in  a  given  arti 
profession,  or  trade,  possesses  superior  knowledge  to  that  enjoyed 
by  others,  is  received  for  the  purpose  of  aiding  the  triers  of  fact  in 
reaching  a  conclusion  upon  an  ultimate  fact  not  susceptible  of 
direct  proof,  but  deducible  from  proven  facts.  For  the  purpoae 
of  obtaining  such  opinion,  the  questioner  is  permitted  to  assume 
as  proven  the  basic  facta  he  is  attempting  to  establish,  and  which 
are  usually  vital  issues  in  the  case.  The  opinion,  therefore,  is  a 
dependent,  a  sort  of  superstructure  imposed  upon  an  hypothetical 
foundation,  and  stands  or  falls  with  its  supporting  facts.  Ob- 
viously, a  conclusion  cannot  serve  to  strengthen  the  premises  from 
which  it  arises.  Therefore  the  statement  that  such  evidence  "  does 
not  even  tend  to  prove  any  fact  upon  which  it  is  based  "  is  correct 
in  principle. 

It  is  the  duty  of  the  court,  when  called  upon,  to  define  the 
nature  of  expert  evidence  in  the  instruction  given  the  jury,  and 
error  cannot  be  held  to  result  from  a  correct  definition.  The 
meaning  of  the  language  employed  in  the  instruction  before  us  is 
clear  and  free  from  ambiguity,  and  wc  must  presume  the  jury 
understood  it  in  its  proper  sense.  If  they  did,  no  room  appears 
for  the  supposition  that  the  credibility  of  witnesses  who  testified 
both  to  facts  and  opinion  may  liavo  been  affected  improperly  by 
the  rules  peculiar  to  opinion  evidence,  nor  that  the  jury  failed  to 
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pve  due  weight  to  the  entire  testimony  of  such  witnesses.     The 

principle  embodied  in  the  final  sentence  of  the  instruction  has 

\»en  approved  in  a  number  of  cases,  and  may  be  considered  a 

settled  rule.    As  opinion  evidence  is  but  advisory,  the  jury  is  not 

bomd  by  it.     Evil  v.  Trustee,  138  Mo.  618,  40  S.  W.  89,  42 

L  R.  A.  753 ;  Coagrove  v.  Leonard,  134  Mo.  425,  33  S.  W.  777, 

$5  S.  W.  1137;  City  of  Kansas  v.  Street,  36  Mo.  App.  666;  W. 

U.  Tel.  Co.  V.  Qvemsey,  3  Am.  ElectL  Cas.  425,  46  Mo.  App.  120. 

The  judgment  is  affirmed.     All  concur. 


LiirroN  V.  Weymouth  Light  &  Power  Co. 

Ma99aeKu9eti9  Bupreme  Judicial  Court  —  May  20,  1905. 

18S  Mass.  276,  74  N.  E.  321. 

1.  IVJUBT  WBOM  EUBCniO  LlOHT  WiBB  —  DEFECnVE   InSUULTION  —  NBGU- 

ODTCB  —  QuKsnoN  POB  JuBT.  —  In  an  action  to  recover  from  an  electric 
eompAny  for  injuries  sustained  from  contact  with  a  live  wire,  it  appeared 
that  the  wire  was  for  supplying  power  to  light  a  house  and  carried  an 
alternating  current  of  3»500  volts,  that  the  wire  ran  through  branches  of 
trees,  that  the  insulation  was  worn  off,  and  that  there  was  a  better 
method  of  insulation  than  that  used.  Held,  that  the  question  of  the  elec- 
tric company's  negligence  was  for  the  jury. 
t  Same  —  CoirnuBUTOBY  Nboligence  —  Question  fob  Jubt.  —  Where,  in 
an  action  to  recover  for  injuries  received  by  contact  with  a  live  wire,  it 
appeared  that  the  plaintiff  had  boasted  of  his  knowledge  of  electricity 
and  had  acted  carelessly  around  the  wires,  and  that  the  evidence  was  con- 
flicting, held,  that  the  question  of  his  contributory  negligence  was  for  the 
jury. 

Exceptions  by  plaintiff  from  judgment  for  defendant.  Excep- 
tions sustained. 

Oeo.  R.  Swasey  and  Albert  P.  Worthen,  for  plaintiff. 
John  and  Jos.  A.  Lowell,  for  defendant. 

Opinion  by  Lathrop,  J. : 

We  are  of  opinion  in  this  case  that  there  was  evidence  sufficient 
to  submit  to  the  jury,  both  on  the  question  of  negligence  on  the 
part  of  the  defendant  and  of  due  care  on  the  part  of  the  plaintiff. 
The  wire  with  which  the  plaintiff  came  in  contact  was  one  for  sup- 
plying power  for  house  lighting,  and  carried  an  alternating  cur- 
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rent  of  3,500  volts,  while  a  current  as  high  as  1,000  volts 
dangerous  to  life,  as  the  superintendent  of  the  defendant  company 
testified.  At  the  place  of  the  accident  the  wire,  thou^  sup 
ported  on  poles,  ran  through  branches  of  trees,  and  this,  the  supe^ 
intendent  testified,  was  a  very  unsatisfactory  way ;  that  the  linAl 
are  apt  to  come  in  contact  with  the  wires  and  rub  off  the  insular 
tion;  that  the  insulation  of  this  wire  was  of  rubber  doth  oovei^ 
ing;  and  that  it  would  not  take  a  very  long  time  to  rub  off  dus 
covering.  There  was  also  evidence  that  there  was  a  better  method 
of  insulation  when  wires  went  through  trees,  and  the  questka 
whether  better  insulation  should  have  been  used  was  for  the  jnxjm 
There  was  evidence  that  a  wire,  which  the  jury  might  have  fomid 
to  be  the  same  wire,  had  broken  325  feet  from  the  place  of  As 
accident,  and  that  the  superintendent  had  been  notified  by  tdi» 
phone  of  this  break  ten  minutes  before  the  accident,  and  had 
promised  to  send  a  man  to  attend  to  it.  The  superintendeni 
denied  receiving  this  communication,  but  whether  he  did  reoain 
it  or  not  was  a  question  for  the  jury;  and  it  was  also  a  questioa 
for  them  whether,  if  he  did  receive  it,  he  ought  at  onoe  to  hstfV 
shut  off  the  power.  There  was  evidence  that  at  the  place  of  thi 
accident  the  wire  hung  down  over  the  gutter  in  a  loop  within  fivt 
or  six  feet  of  the  ground.  In  Thomas  v.  Western  Union  Tel& 
graph  Co.,  100  Mass.  166,  it  was  said  by  Mr.  Justice  Hoab: 

"The  fact  that  a  telegraph  wire  is  found  swinging  across  a  public  way  ai 
such  a  height  as  to  obstruct  and  endanger  ordinary  travel  is  in  itself, 
plained  and  unaccounted  for,  some  evidence  of  neglect  on  the  part  of  tiie 
pany  whose  duty  it  is  to  keep  it  in  a  proper  and  safe  position,  and  should 
have  been  submitted  to  the  jury." 

There  are  other  grounds  upon  which  the  plaintiff  contends  that 
the  case  should  have  been  submitted  to  the  jury  on  the  qnestioii 
of  the  defendant's  negligence,  but  we  have  stated  enough  to  show 
that  this  question  was  for  the  jury. 

The  question  whether  the  plaintiff  was  in  the  exercise  of  due 
care  is  more  doubtful;  but  on  the  whole  we  are  of  opinion  that 
this  also  was,  under  all  the  circumstances  of  the  case,  a  question 
for  the  jury.  About  an  hour  before  the  accident  the  plaintiff 
saw  the  broken  wire  emitting  sparks  from  time  to  time,  and  he 
remained  there  watching  it.  He  made  various  boasts  about  his 
knowledge  of  electricity,  and  poked  the  wire  from  the  gutter  <mto 
the  sidewalk  with  his  umbrella;  and  when  requested  by  a  deputy 
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to  move  it  back  into  the  gutter  he  did  so.     After  about 

kalf  or  three-quarters  of  an  hour  he  started  for  his  destination  on 

die  same  side  of  the  street     He  had  seen  another  person  leave 

about  two  minutes  before  he  did^  going  in  the  same  direction. 

Then  something  happened  to  him;  he  did  not  know  what.     He 

testified  that  he  did  not  leave  the  sidewalk,  and  paid  no  attention 

Id  the  wires.     The  witness  who  left  two  minutes  before  he  did 

testified  that  he  saw  a  loop  of  the  same  wire  that  had  emitted 

qiaiks  hanging  down  between  two  poles,  about  half  way  to  the 

ground.     The  plaintiff  was  found  in  an  unconscious  condition  on 

the  sidewalk,  with  his  hands  grasping  the  wire.     He  was  severely 

boined  before  he  could  be  rescued.     The  theory  of  the  plaintiff 

is  that  the  loop  was  blown  by  the  wind,  which  there  was  evidence 

via  at  that  time  eleven  miles  an  hour,  across  the  sidewalk,  and 

diat  he  came  in  contact  with  it     The  theory  of  the  defendant  was 

Ami  the  plaintiff  was  walking  near  the  edge  of  the  gutter,  and 

meddled  with  the  wire  while  it  hung  over  the  gutter,  and  that  the 

wind  was  not  strong  enough  to  blow  the  loop  over  the  sidewalk. 

Which  theory  was  correct  was  for  the  jury  upon  all  the  evidence 

in  the  case.     See  Bourget  v.  Cambridge,  156  Mass.  391,  31  N.  E. 

J90,  16  L.  R  A.  606 ;  b.  c,  159  Mass.  388,  34  N.  E.  466. 

Exceptions  sustained. 


Bbown  v.  AsHEvrLLE  Eleotbio  Light  Co.  et  al. 

Nifrth  Carolina  Bupreme  Court  —  May  26,  1905, 

13S  N.  Car.  533,  51  S.  E.  62. 

(mdieft  Domain  —  Use  of  Stbeets  bt  Eixctbio  Companies  —  Rights 
or  Abutting  Ownebs  —  Cutting  Shade  Trees.  —  Where  a  city  has 
acquired  highways  by  condemnation,  no  additional  burden  can  be  placed 
upon  abutting  owners  without  compensation.  Thus,  the  city  cannot 
authorize  an  electric  company  to  cut  trees  on  the  edge  of  a  sidewalk  for 
eonrenienoe  in  erecting  wires  and  poles. 


Appeal  by  defendants  from  a  judgment  for  plaintiff.    Affirmed. 
J.  C.  lfaWi%and  F.  A.  Sondley,  for  appellants. 
Frank  Carter  and  H.  C.  Chedester,  for  appellee. 
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Opinion  by  Coithoe,  J. : 

For  the  purpoae  of  disposing  of  the  questicou  presented  npat 
this  record,  we  may  take  certain  propoBitions  as  settled:  The  lud 
over  which  are  the  street  and  sidewalk  upon  which  plaintiff  re- 
sides was  the  property  of  the  grantor  of  the  plaintiff.  .  By  cobt 
demnation  proceedings  duly  had,  the  city  of  Asheville  acqoind 
an  easement  over  said  land  for  the  purpose  of  enahling  it  to  opn 
and  maintain  a  public  street  and  sidewalk  for  the  use  of  the  citi- 
zens of  Asherille.  That  the  fee  to  said  land  remained  in  dM 
owner,  and  was  granted  to  plaintiff,  together  with  the  lot,  fa>  tlw 
outer  edge  of  the  sidewalk.  The  tree  cut  down  by  the  defendanli 
stood  upon  the  sidewalk,  on  the  outer  edge,  and  was  not  a  nnisana 
to  or  interference  with  the  public  use  of  the  sidewalk.  That  ths 
city,  by  its  charter  and  amendments  thereto,  had  control  of  tht 
street  and  sidewalk,  with  all  of  the  powers  in  regard  to  the  OM 
thereof  and  of  removing  obstructions  therefrom  necessary  and 
convenient  to  that  end.  That  such  powers  included  the  ri^t  to 
cut  down  and  remove  this  or  any  other  tree  on  the  street  or  sid*- 
walk  which,  in  the  judgment  of  the  city  authorities,  was  a  DOb 
sance  to  or  an  obstruction  of  the  public  in  the  use  of  the  stnet 
and  sidewalk.  That  said  tree  afforded  shade  to  the  premises  ani 
residence  of  plaintiff,  and  its  removal  depreciated  the  value  ti 
plaintiff's  property  to  the  extent  of  $499,  as  found  by  the  jnty. 
In  view  of  his  honor's  instruction  to  the  jury,  we  must  aaannw 
that  the  jury  found,  and  we  iind  ample  reason  to  justify  sach  fjiir 
:,  tliat  the  defendant  dectric  light  coinpanv.  with  the  permisaion 
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of  tiie  defendaBts,  unless  the  condemiiation  was  for  the  purpose  of  the  city, 
i  ad  they  would  not  have  the  right  to  go  there  and  cut  down  the  tree  unless 
fttj  were  going  to  use  it  for  the  purpose  for  which  it  was  condenmed." 

Before  discussing  the  exceptions  which  challenge  the  correct^ 
MS  of  this  and  other  instructions  involving  the  same  principle,  it 
ii  proper  to  say  that,  by  an  amendment  to  the  charter  of  the  city 
Bide  subsequent  to  the  condemnation  of  the  land  for  a  street  and 
■dewalky  the  city  authorities  were  given  power  to  permit  the 
tfeetion  of  telegraph,  electric  light,  poles  and  wires,  etc.,  on  and 
mer  the  public  streets  of  said  city.  This  power,  of  course,  in  no 
flianner  affects  the  rights  of  abutting  owners.  The  legislature 
could  not  have  intended,  because  it  had  no  authority,  to  confer 
aoeh  power,  to  be  exercised  in  violation  of  such  private  rights. 
It  simply  empowered  the  aldermen  to  grant  the  franchise  over  the 
of  the  city,  subject,  of  course,  to  the  rights  of  the  citizen 
respect  to  his  private  property.  The  legislature  had  no  power 
itself  to  empower  corporations  to  appropriate  private  property 
vithout  compensation,  and,  of  course,  could  not  authorize  the  city 
to  do  so.  C.  &  P.  Tel  Co.  v.  Mackenzie,  74  Md.  36,  21  Atl.  690, 
S8  Am.  St.  Rep.  219. 

There  are  a  large  number  of  exceptions  to  his  honor's  charge, 
both  in  respect  to  instructions  given  and  refused.  We  do  not 
deem  it  necessary  to  pass  upon  all  of  them,  because,  in  our  view 
of  the  case,  assuming  the  facts  to  be  as  contended  by  defendants, 
wc  find  no  error  in  the  record.  Conceding  to  the  city  of  Ashe- 
▼ille  the  largest  possible  powers  in  respect  to  opening  and  con- 
trolling its  public  streets,  they  must  all  be  construed  and  exer- 
eised  within  the  well-defined  limitation  that  they  are  held  and  to 
be  used  as  a  public  trust  for  the  benefit  of  the  citizens  of  Ashe- 
ville,  and  not  for  the  convenience  or  even  the  necessities  of  private 
persons  or  corporations.  In  speaking  of  the  exercise  of  this 
power,  the  New  York  court  says : 

"  Bnt  we  think  it  cannot,  under  guise  of  exercising  this  power,  appropriate 
a  part  of  the  street  to  the  exclusive,  or  practically  to  the  exclusive,  use  of 
a  railroad  company,  so  as  to  cut  off  abutting  owners  from  the  use  of  any  part 
«f  the  street  without  making  compensation  for  the  injury  sustained."  Reining 
m.  jr.  y.,  L,  d  W,  R.  Oo.,  128  N.  Y.  168,  28  N.  E.  640,  14  L.  R.  A.  133. 

Aa  the  question  is  one  of  much  practical  importance  to  the 
|ieople  of  the  State,  we  will  endeavor  to  mark  the  line  which 
Hmits  ibe  power  of  municipal  and  qtutsi-puhlic  corporations^  or 
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private  coiporationa  engaged  in  public  service,  in  interfering  with 
the  rights  of  abutting  owners  upon  stteets  and  hi^ways.  This 
court  has  in  Tate  v.  Cfreensboro,  114  N.  C.  392,  19  S.  E.  767,  84 
L.  K.  A.  671,  defined  the  power  which  the  dulj  conatitnted  ci^ 
authorities  have  in  opening,  widening,  using,  and  controlliiig  pub- 
lic streets.  That  this  power,  when  exercised  for  the  purpose  and 
objects  for  which  it  is  granted,  and  in  good  faith,  is  not  subject 
to  the  supervision  of  the  courts,  is  well  decided  in  that  case^  We 
have  no  disposition  to  bring  that  decision,  or  anything  said  theidn, 
into  question.  We  adopt  what  is  said  by  Mr.  Justice  Bmiwsu. 
as  stating  the  principle  upon  which  our  decision  is  based: 

"  It  is  not  to  b«  denied  that  the  abutting  proprietor  hu  rigbti  ■■  aa 
individual  in  tbe  street  in  hia  front,  aa  contradistinguiabed  from  bis  rigbla 
therein  aa  a  member  of  tbe  oorporation  or  one  of  the  public.  The  tree*  staad- 
ing  in  the  street  along  tbe  sidewalk  are,  in  a  reitricted  sense,  Ub  tnMS.  If 
thef  are  cut  or  injured  by  an  individual  who  baa  no  authority  from  tbe  dtj 
to  cut  or  remove  them,  be  maj  recover  damages  of  such  individual.  Eispi^ 
erty  in  tbem  is  such  that  the  law  will  protect  it  from  the  aet  of  aneh  iinwg 
doer  and  treapasaer." 

Where  it  is  said  "  who  has  no  authority  from  the  city,"  it  is 
meant  no  lawful  authority,  because,  as  we  shall  see,  tbe  city  has 
no  power  to  confer  authority  except  in  tbe  manner  and  for  the 
purpose  for  which  it  may  do  tbe  act  itself.  Many  of  tbe  decisions 
discussing  the  right  of  abutting  owners  upon  streets  and  high- 
ways make  a  distinction  between  owners  holding  the  fee  in  the 
land,  and  those  who  have  only  such  rights  as  accrue  from  th«r 
location  on  the  aide  of  the  strec-t.     It  is  conceded  that  the  fee  to 
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quired  by  condemnation  is  confined  to  the  public  necessity,  and 
to  the  uses  for  which  property  is  taken  or  burdened  with  the 
easement;    that,    for   any   additional    burden    placed   upon   the 
•ervient  tenement,  compensation  must  be  made.     Story  v.  N.  Y. 
iL  R.  R.,  90  N.  Y.  122,  43  Am.  Rep.  146 ;  White  v.  R.  Co.,  113 
IT.  C.  610,  18  S.  E.  330,  22  L.  R.  A.  627,  37  Am.  St.  Rep.  639 ; 
PkilUps  V.  Telegraph  Co.,  8  Am.  Electl.  Cas.  287,  130  K  C.  613, 
41  S.  R  1022 ;  Hodges  v.  Tel  Co.,  133  K  C.  225,  45  S.  E.  572. 
Bach  conflict  as  may  be  found  in  the  decisions  arises  out  of  the 
application  of  the  principle.     It  is  uniformly  held  that  an  ease- 
ment acquired  for  one  purpose,  either  by  grant,  dedication,  or 
condemnation,  cannot  be  appropriated  to  another  purpose.     ^^  It  is 
eertainly  well  settled  that,  where  a  grant  is  made  or  trust  created 
for  a  specific  and  defined  purpose,  the  subject  of  the  grant  or 
trust  cannot  be  used  for  another  and  foreign  purpose  without  the 
eonaent  of  the  party  from  whom  it  was  derived,  or  for  whose  bene- 
fit it  was  created.     We  are  not  considering  the  right  of  the  cor- 
poration to  part  with  whatever  interest  it  possessed  under  the 
dedication  and  trust,  but  the  power  of  the  corporation  under  the 
legislature  to  deprive  the  owner  of  a  lot  fronting  on  land  so  dedi- 
cated.    *    *    *    It  cannot  be  successfully  contended  either  that 
the  dedication  of  land  for  a  highway  gives  to  the  public  an  un- 
limited use,  or  that  the  legislature  have  the  power  to  encroach 
apon  the  reserved  rights  of  the  owner  by  materially  enlarging  or 
changing  the  nature  of  the  public  easement."     Elevated  R.  R. 
Case,  supra. 

In  respect  to  an  easement  acquired  by  condemnation  the  reason 
is  obvious:  In  assessing  compensation  the  commissioners  are  re- 
stricted to  such  damages  as  are  incident  to  the  specific  use  for 
nrhich  the  condemnation  is  made.  While  the  city  authorities  had 
ample  power  to  confer  upon  the  defendants  a  franchise  to  lay 
their  tracks,  erect  their  poles,  and  string  their  wires  along  the 
streets  or  sidewalks,  if  such  franchise  did  not  materially  restrict 
or  interfere  with  the  public  use  for  which  it  was  held  in  trust,  such 
power  could  not  affect  the  right  of  abutting  owners  to  demand 
compensation  for  any  additional  burden  imposed  upon  their  prop- 
erty. The  fact  that  the  defendant  corporation  was  operating  a 
public  utility  does  not  affect  the  question ;  the  only  difference  be- 
ing that  if  the  city  conferred  the  privilege  upon  a  private  citizen 
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or  a  corporation  operating  a  private  business^  and  its  enjoyment  '' 

interfered  with  the  right  of  an  abutting  owner,  no  right  to  am-  ^ 

tinue  the  use  of  the  privilege  could  be  acquired  except  by  granly  >- 

whereas,  if  the  person  or  corporation  is  conducting  a  business  con*  ^ 

ceming  the  public  —  one  conferring  the  right  of  eminent  domain  ^ 

—  the  right  to  use  the  franchise  or  privilege  may  be  acquired  hf  *• 
condemnation,  and  paying  the  abutting  owner  compensation  for 

the  additional  burden.     The  doctrine  is  well  stated  in  Reining  v.  < 
N.  Y.,  L.  &  W.  iJ.  Co.,  supra: 

"  It  is  quite  probable  that  the  general  interests  of  B.  and  of  the  larger 
public  are  promoted  by  this  appropriation  of  the  streets,  but  it  by  no  meani 
follows  that  a  lot  owner  whose  property  is  injured  should  bear  the  loM  for 
the  public  benefit.  *  *  *  The  power  conferred  by  the  charter  of  B.  upoa 
the  common  council  to  permit  the  track  of  a  railroad  to  be  laid  in,  along;  or 
across  any  street  or  public  ground  must  be  construed  as  subject  to  the  ifiiali* 
fication  that  no  property  rights  of  abutting  owners  are  thereby  inTaded.'' 

In  the  same  case  Gray,  J.,  concurring  said : 

"Here  the  object  was  to  subserve  the  railroad  use,  and  the  appropriatlM 
of  this  embankment  is  practically  exclusive.  The  street  was  subjected  to  a 
new  use,  with  consequences  as  direct,  in  the  permanent  deprivation  of  the 
abutting  property  owner's  appurtenant  easement,  as  though  the  railroad  was 
operated  in  front  of  his  premises  upon  a  structure  physically  incapable  of 
other  uses." 

In  Eels  V.  A.T,  &  T.  Co.,  5  Am.  Electl.  Cas.  92,  143  N.  Y. 
133,  38  N.  E.  202,  25  L.  R.  A.  640,  Peckham,  J.,  says: 

"  We  think  neither  the  State  nor  its  corporation  can  appropriate  any  por- 
tion of  the  public  highway  permanently  to  its  own  special,  continuous,  and 
exclusive  use  by  setting  up  poles  therein,  although  the  purpose  for  which 
they  are  to  be  applied  is  to  string  wires  thereon,  and  thus  transmit  messages 
for  all  the  public  at  a  reasonable  compensation.  It  may  be  at  once  admitted 
that  the  purpose  is  a  public  one,  although  for  the  private  gain  of  a  corpora- 
tion, but  the  constitution  provides  that  private  property  shall  not  be  taken 
for  public  use  without  compensation  to  the  owner.  Where  land  is  dedicated 
or  taken  for  a  public  highway,  the  question  is,  what  are  the  uses  implied  in 
such  dedication  or  taking?  Primarily  there  can  be  no  doubt  that  the  use  is 
for  passage  over  the  highway.  The  title  to  the  fee  of  the  highway  generally 
remains  in  the  adjoining  owner,  and  he  retains  the  ownership  of  the  land, 
subject  only  to  the  public  easement." 

To  impose  any  different  or  additional  burden  without  compen- 
sation cannot  be  done  by  the  legislature,  either  directly  or  by 
granting  the  power  to  a  city.  We  cannot  assume  that  it  was  in- 
tended to  do  so.  Such  intent  is  not  to  be  gathered  from  the  stat- 
ute. White  V.  R.  Co.,  supra.  The  question  is  exhaustively  dis- 
cussed in  Story  v.  N.  Y.  El.  R.  R.,  supra. 
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There  is  aome  conflict  of  judicial  opinion  in  respect  to  what 
eoDStitutea  an  additional  hurden.  The  Supreme  Court  of  Mary- 
land, inC.  ii  T.  Tel  Co.  v.  MacKenzie,  74  Md,  36,  47,  21  Atl. 
€90,  693,  28  Am.  St  Rep.  219,  says: 

so  the  oondenmation  of  private  property  for  a  highway  subjects  the 

so  taken  merely  to  an  easement  in  favor  of  the  public,  and  does  not 

the  owner  of  the  fee.    Planting  telephone  or  telegraph  posts  upon  a 

bi^way  in  the  country  is  an  appropriation  of  private  property,  and 

the  right  to  do  so  is  acquired  by  contract  or  condemnation." 


After  discussing  the  rights  of  the  public  in  the  street,  the  court 
iroceeds  to  say: 

"Snbjeet  to  these  and  other  like  rights  in  the  municipality  and  the  public 
ti  the  use  of  the  street  for  street  purposes,  the  owner  of  the  fee  in  the  bed  of 
Ikt  street  poeeeaaes  the  same  right  to  demand  compensation  for  additional  ser- 
fHades  plaeed  thereon  that  the  owner  of  the  bed  of  a  highway  in  the  country 
■  ertitled  to.  If,  then,  the  fee  of  the  bed  of  the  street  be  in  the  appellee,  the 
fhstiiig  of  the  pole  was  an  additional  servitude  imposed  upon  her  land,  for 
whidi  she  could  claim  compensation,  and  the  act  of  the  assembly  could  not 
i^me  her  of  it." 

In  Broome  v.  Tel  Co.,  2  Am.  Electl.  Cas.  259,  42  N.  J.  Eq. 
141,  7  Atl.  851,  the  chancellor  says : 

**  In  order  to  justify  the  defendants  in  setting  up  the  poles,  it  is  necessary 
Ur  them  to  ahow  that  they  have  acquired  the  right  to  do  so,  either  by  consent 
or  eondemnatlon,  from  the  owner  of  the  soil.  The  designation  by  the  city  or 
town  authorities  of  the  streets  where  the  poles  may  be  set  up  is  not  enough." 

The  same  view  is  held  in  B.  T  Tel  Co.  v.  Barnett,  107  111.  507, 
47  Am.  Rep.  453.  That  was  an  action  of  trespass,  as  the  one 
before  us.  It  appeared  that  in  addition  to  putting  the  poles  upon 
the  highway,  in  which  plaintiff  owned  the  fee,  the  employees  of 
the  company  "  cut  away  the  hedge  because  it  was  in  their  way, 
and  they  also  cut  down  two  hedge  trees."     The  court  said : 

"The  position  taken  by  the  defendant  is  that  the  State  can  rightfully,  as 
it  has  done,  authorize  the  county  board  to  permit  defendant  to  construct  its 
Bae  of  telegraph  upon  the  highway  without  consent  of  the  abutting  land- 
«<VBer;  that  it  imposes  no  new  or  additional  burden  thereon,  and  that  when 
the  public  acquire  an  easement  over  land,  for  a  compensation  fully  made,  the 
public  obtain  all  the  rights  the  landowner  had,  and  the  State  may  authorize 
tny  use  of  it  not  inconsistent  with  its  use  as  a  highway." 

After  stating  the  contention  of  the  landowner,  the  court  says : 

"The  latter  position  is  the  one  best  sustained  by  authority,  and  rests  on 
MQnder  principles.  •  *  *  The  principle  is,  neither  the  State  nor  a  mu- 
lidpal  corporation  has  any  rightful  authority,  under  the  constitu^ 
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grant  away  the  private  property  of  the  citizen;  and  if  oorporationa  quoH- 
public,  in  the  exercise  of  the  right  of  eminent  domain  with  which  they  an 
clothed  by  the  sovereign  power  of  the  state,  seek  to  appropriate  it  so  that 
they  may  have  a  benefit  therefrom,  every  principle  of  justice  demands  that 
they  should  make  just  compensation,  whether  the  property  taken  is  of  littk 
or  great  value.  But  aside  from  all  considerations  of  right  and  jnatioe,  the 
constitution  has  so  declared,  and  its  mandate  in  that  respect  may  not  be 
disregarded."  Ind.,  B.  d  W,  R.  R.  v.  Hartley,  67  IlL  439,  16  Am.  Rep.  024; 
WiUU  V,  Erie  T,  d  T,  Co.,  37  Minn.  347,  34  N.  W.  337;  8iawer9  v.  Ptmtmi 
Tel,  Co,  (Miss.),  3  Am.  Electl.  Cas.  855;  Joyce  on  Electl.  Law,  f  321. 

That  shade  trees  may  not  be  removed,  except  when  necessary 
for  the  use  of  the  street  by  the  public,  is  well  settled.  Lewis,  Em. 
Dom.,  §  132.  There  are  some  authorities  to  the  contrary,  but  we 
think  the  view  taken  by  those  cited  the  soimd  one. 

We  have  no  hesitation  in  holding  that  assuming  that  the  board 
of  aldermen  of  the  city  of  Asheville  had  met  and  formally  granted 
to  the  defendants  authority  to  remove  the  tree,  finding  that  its  re- 
moval was  necessary  to  put  up  its  poles  and  wires  either  for  the 
electric  light  or  street  railway  upon  and  along  the  sidewalk,  such 
action  would  not  have  justified  the  act  of  defendants.  It  was 
not  within  the  power  of  the  city  to  deprive  the  plaintiff  of  his 
property  for  such  purpose  without  compensation.  We  find,  how- 
ever, no  averment  or  evidence  that  it  was  necessarv  to  remove  the 
tree.  It  is  suggested  that  it  was  more  convenient  to  place  the 
poles  and  string  the  wires  with  the  tree  out  of  the  way.  This 
falls  far  short  of  the  essential  conditions  upon  which  private 
property  may  be  taken,  or  burdens  imposed  upon  it.  The  right 
of  eminent  domain  has  been  so  freely  conferred  upon  corporations, 
upon  the  mere  suggestion  that  their  buvsiness  is  in  some  way  con- 
nected with  service  to  the  public,  that  we  are  in  danger  of  for- 
getting that  it  is  one  of  the  most  delicate  and  dangerous  powers 
conferred  by  the  people  upon  their  government.  Public  fran- 
chises have  been  so  generously  and  lavishly  conferred  and  so 
freely  used  without  compensation  that  those  who  wish  to  enjoy 
them  forget  that  one  of  the  chief  ends  for  which  government  is 
created  and  taxes  paid  is  the  protection  of  private  property,  and 
then  only  with  compensation.  The  record  in  this  case  shows  that 
a  valuable  right  of  property,  affecting  the  comfort,  health,  and 
welfare  of  the  citizen  and  his  family,  has  been  taken,  upon  the 
suggestion  of  a  private  corporation  to  the  superintendent  of  streets, 
without  inquiry  by  the  board  of  aldermen,  notice  to  the  plaintiff. 
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or  any  opportunity  to  be  heard  in  defense  of  his  rights.  ISo 
person  shall  be  deprived  of  his  property,  except  by  the  law  of  the 
landy  or  due  process  of  law,  which  has  been  defined  to  mean  the 
lig^t  to  be  heard  before  he  or  his  property  is  condemned.  This 
nered  right  is  binding  upon  every  department  of  the  govem- 
moit,  and  all  of  its  agencies,  including  municipal  and  private 
corporations. 

While  it  is  held  in  Tate  v.  Oreensboro,  supra,  that  the  power 
to  remove  shade  trees,  where  their  removal  is  necessary  for  the  use 
of  the  street  as  a  public  highway,  may  be  conferred  upon  the  street 
committee,  it  would  be  more  in  accordance  with  due  and  orderly 
procedure  to  do  so  only  after  due  notice  to  the  owner,  and  a  hear- 
ing before  the  l^slative  body  of  the  city.     The  tree  was  cut  on 
March  21,  1901.     This  action  was  brought  on  July  5,  1901.     On 
September  16,  1904,  the  board  of  aldermen  adopted  a  resolution 
reciting  that  the  action  of  three  corporations  named  ^^  or  one  or 
more  of  them  in  cutting  down  and  removing  the  tree  in  front  of 
the  place  then  owned  and  occupied  by  B.  C.  Brown,"  etc.,  "  some 
years  ago  in  putting  a  line  of  street  railway  and  appurtenances 
upon  said  street  in  front  of  said  property,  or  replacing  thereon 
certain  light  wires  be  and  is  hereby  ratified  and  confirmed,  said 
tree  having  been  so  cut  and  removed  by  direction  of  the  proper 
authorities  of  the  said  city."     It  is  evident  that  at  the  time  of  the 
passage  of  this  resolution  the  board  were  not  certain  to  what  cor- 
poration the  power  was  given  to  cut  the  tree,  or  for  what  purpose 
it  was  conferred.     It  is  not  suggested  in  the  resolution  that  it  was 
necessary  to  remove  the  tree,  or  that  it  interfered  with  the  street 
railway  or  the  light  wires.     Indeed,  it  is  apparent  that  the  board 
knew   but   little    about   the   matter    which    they   "  ratified    and 
confirmed." 

We  have  discussed  the  case  upon  the  assumption  that  the  tree 
was  on  the  sidewalk.  The  testimony  shows  that,  while  the  con- 
demnation took  place  in  1892,  the  land  had  never  been  used  as  a 
sidewalk.  The  plaintiff  testified  without  contradiction  that  he  had 
at  the  time  the  tree  was  cut  lived  at  the  place  six  years,  and  "  there 
had  never  been  any  sidewalk  there."  The  tree  was  removed  in 
March,  1901,  and  the  hole  out  of  which  it  was  taken,  "  about  ten 
feet  square,"  was  open  at  the  time  of  the  trial.  The  testimony 
further  shows  that  the  tree  was  cut  by  the  superintendent  of  the 
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defoidaiit  compinies  while  Mr.  Brown  was  away  from  home ;  that 
when  his  wife  phoned  him,  and  he  directed  her  to  forbid  the  le- 
moral  of  the  tree,  the  parties  gave  no  heed  to  her  request;  and 
Utat  in  some  way  the  wirea  connecting  the  phone  were  cut 

We  are  impressed  with  the  wisdom  of  the  words  of  Judge  Peci- 
HAM  in  concluding  hia  opinion  in  Eels  v.  A.  T.  <£  T.  Co.,  gupra. 
Referring  to  the  argument  that  cases  of  this  character  should  be 
decided  wiih  reference  to  the  wants  of  an  advancing  civilizatuHi, 
which  is  doing  so  much  to  rmder  life  more  comfortable  and  at- 
tractive, he  says : 

"  Let  tba  detMHUnU  pay  the  ownerB  for  the  value  of  the  um  it  makei  of 
tbe  land  outside  and  beyond  the  public  eaaement  in  the  highway,  and  tht 
nK««ah7  of  tt»  bTOtdfT  dfrision  is  done  Bwny  -with.  It  baa  the  power  to  tJn 
lht^  land  upi>ti  making  Mnupvitsation,  and  beoce  the  ivfuGal  of  the  ownei  will 
BM  atop  the  proposed  under  taking." 

We  have  carefully  examined  the  record  and  the  esceptions  to 
his  honor's  rulings.  We  find  no  error  of  which  the  defendantH 
can  complain.  We  are  of  the  opinion  that  the  allegations  were 
sofficient  to  entitle  tlie  plaiutiff  to  demand  exemplary  and  punitive 
damages,  and  the  testimony  shows  ample  ground  upon  which  to 
base  the  flaim.  In  the  entire  transaction  there  was  on  the  part 
of  the  defendants  a  painful  disregard  of  the  rights  of  the  plaiutiS. 
While  extensiw  powers  and  wide  discretion  are  given  municipjJ . 
auth<4-ities  for  the  discharge  of  their  duty  to  the  public,  it  sbonld 
always  be  borne  in  mind  by  those  who  serve  in  public  positions 
tbtt  ik  (HUT  system  of  government  there  is  no  room  or  place  for 
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Wood  v.  Wilmington  City  Ry.  Co. 

Delaware  Buperior  Court  —  June  7,  1905. 
6  Pen.   (Del.)  369,  64  Atl.  246. 

1.  EuBcmo  Railways  —  Injxjbt  to  Hobsb  from  Live  Rail  —  Pboof.  —  In 
an  aetion  against  an  electric  railway  for  injuries  to  a  horse  by  a  shock 
from  a  rail,  the  plaintiff  in  order  to  recover  must  show  by  a  preponder- 
ance of  evidence:  (1)  That  the  injury  to  the  horse  was  by  an  electric 
current;  (2)  that  the  electric  current  came  from  the  railway  track  of 
the  defendant;  (3)  that  the  current  so  came  by  reason  of  the  negligence 
of  the  defendant. 

1  Samk  —  Pbesumption  of  Ncguoencb.  —  Where  an  accident  itself,  with  all 
ita  snrronndingB,  speaks  in  such  a  way  and  is  of  such  a  character  as  to 
show  negligence  on  the  part  of  the  defendant,  it  imposes  upon  such  de- 
fendant the  burden  of  rebutting  such  negligence  by  proof. 

3.  Samk  —  Casb  Rbquised.  —  Electricity  is  known  to  be  a  very  dangerous  ele- 
ment, and  in  its  use  in  the  streets  of  a  city  an  electric  railway  company  is 
bound  to  use  due  care  and  caution  for  the  prevention  of  accident,  such 
care  must  always  be  in  proportion  to  the  danger  of  the  surroundings  and 
to  the  character  of  the  appliances  used  for  electric  purposes. 

Action  to  peoQver  damages  for  the  value  of  a  horse,  injured  by  a 
shock  from  stepping  on  the  street  car  tracks  of  the  defendant 
company,  and  subsequently  shot  upon  the  advice  of  a  veterinary 
surgeon.     Verdict  for  plaintiff. 

Before  Lore,  C.  J.,  and  Gbfbb  and  Pennewtll,  JJ. 

Levin  Irving  Handy,  for  plaintiffs. 

Walter  H.  Hayes,  Oeorge  N.  Davis,  and  Andrew  C.  Gray,  for 
defendant. 

lajvry  to  HoFsea  from  Ball  Charged  with  Eleotrioity.  —  Where  a 

horse  was  injured  while  crossing  the  track  of  an  electric  railway  by  contact 
with  a  live  rail,  plaintiff  was  entitled  to  offer  evidence  to  show  by  a  con- 
tinuous series  of  instances  that  other  horses  had  received  similar  shocks  by 
stepping  on  the  tracks  of  such  company  at  other  places  on  its  line.  Vickahurg 
Ry,  d  Light  Co.  v.  Miles,  post,  4  St.  Ry.  Rep.  556,  40  So.  748. 

The  facts  that  a  horse  stepped  on  the  rail  of  a  trolley  road  and  immediately 
fell  to  the  ground  in  a  dying  condition,  also  that  its  driver,  touching  the 
kamess  received  a  severe  shock,  constitute  prima  facie  proof  of  negligence  on 
the  part  of  the  railway  company.  Clark  v.  Nassau  Electric  R.  R.  Co.,  6  Am. 
Electl.  Cas.  234,  9  App.  Div.  61,  41  N.  Y.  Supp.  78.  Escape  of  electricity 
from  street  railway  tracks  to  the  injury  of  a  horse,  being  driven  across  such 
tracks,  is  presumptive  proof  of  negligence  in  the  operation  of  the  railway. 
Trenlon  Paeeenger  Ry.  Co.  v.  Cooper,  60  N.  J.  L.  219. 
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At  the  trial  the  defendant  admitted  that  it  owned  and  was  operating  tht 
road  where  the  accident  happened,  at  the  time  of  the  accident^  by  the  motiva 
power  of  electricity,  and  the  plaintiff  admitted  that  the  defendant  was  law- 
fully operating  said  road  at  the  time  and  place  aforesaid.    When  the  plain- 
tiff rested,  counsel  for  defendant  moved  for  a  nonsuit  on  the  following  grounds:  fli 
First.  Because  there  was  no  evidence  that  the  electric  current  which  was  in        .^^ 
the  rail  was  put  there  by  the  defendant  company.     Second.  Because  there  was 
no  proof  of  any  defect  in  the  bonding  of  the  rails  by  means  of  which  the  elec- 
tric current  could  escape,  and  no  proof  of  notice  to  defendant  of  any  such        :'a 
defect;  the'  proof,  as  contended,  being  simply  that  when  the  horse  stepped        ,'^ 
upon  the  rail  he  received  a  shock  and  that  the  only  way  the  current  could 
escape  would  be  through  imperfect  bonding  of  the  rails.    Boudwin  v.  W,  C.        -^ 
RaUtDay,  4  Pennewill,  381,  384,  60  Atl.  866;  Colhoum  v.  Mayor  and  Cauneiij        -^ 
8  Am.  Electl.  Gas.  457,  4  Pennewill,  443,  56  Atl.  606;   Punkowaki  v.  New        .^ 
Castle  Leather  Co.,  4  Pennewill,  544,  550,  57  Atl.  569;  Reed  v.  Queen  Annexe        *" 
Railroad,  4  Pennewill,  413,  57  AtL  629;  Betta  v.  W,  C.  Railway,  3  Pennewill,        ^ 
448,  53  Atl.  358;  Green  v,  Newark  (Del.),  62  Atl.  792. 

Mr.  Handy,  for  plaintiff,  in  reply  to  the  first  proposition  urged  in  support  ^ 

of  the  motion  for  a  nonsuit,  contended  that  the  admission  of  the  defendants 
made  at  the  opening  of  the  case,  viz.,  that  their  trolley  cars  were  operated 
over  the  tracks  at  the  time  and  place  of  the  accident  by  means  of  electricity,  c: 

rendered  it  unnecessary  for  plaintiff  to  prove  that  the  electric  current  was 
placed  in  the  track  by  the  defendant  company,  and  moreover,  that  tiiere  was 
proof  that  about  the  time  of  the  accident  a  car  was  passing  over  the  same        ^ 
track  on  which  the  horse  was  injured  and  but  a  short  distance  away,  and  that       '^= 
there  was  further  testimony  that  the  current  from  the  wire  was  communicated        .^ 
through  the  trolley  pole  to  the  car,  passing  through  the  same  and  into  the 
rails,  through  which  it  was  returned  to  the  power  house.    As  to  the  seeoad 
proposition,  Mr.  Handy  contended  that  having  shown  by  the  testimony  that        ^^ 
the  horse  received  a  shock  of  electricity  by  stepping  upon  the  rail  of  the 
defendant  company's  roadbed,  and  that  having  proved  that  if  the  bond  eon-         ,^ 
nection  between  the  separate  pieces  of  rail  had  been  made  properly  no  shock 
could  have  been  received  by  the  horse,  such  facts  and  circumstances  were  - 

proper  evidence  to  go  to  the  jury  from  which  they  could  draw  the  reasonable  'c 

inference  that  the  bonding  was  not  in  perfect  condition;  that  in  a  case  like  >, 

the  present  one,  where  a  railway  is  using  a  dangerous  agency  like  electricity 
along  the  surface  of  the  streets  of  a  city,  the  doctrine  of  "  res  ipsa  loquitur  " 
applies,  and  the  fact  that  the  injury  occurred  is  evidence  of  negligence  on  the 
part  of  the  defendant  company  in  not  properly  inspecting  and  not  preventing 
such  a  dangerous  condition  from  existing  in  its  tracks.  Trenton  Passenger 
Railtray  Company  v.  Cooper  (N.  J.  Err.  &  App.),  37  Atl.  730,  38  L.  R.  A. 
C37,  64  Am.  St.  Rep.  592;  Same  r.  Bennett,  Id.;  Western  Union  Telegraph 
Company  of  Baltimore  City  d  Lebanon  Railway  Company  v.  State  of  Mary- 
land, Use  of  Edward  Nelson,  G  Am.  Electl.  Cas.  210.  82  Md.  293,  33  Atl.  763, 
31  L.  R.  A.  572,  61  Am.  St.  Rep.  464;  Thomas  v.  Western  Union  Telegraph 
Co,,  100  Mass.  150;  Excelsior  Electric  Co.  r.  Sweet,  67  N.  J.  Law,  224.  .30 
Atl.  653;  Bahr  v.  Lombard,  Ayers  d  Co.,  53  N.  J.  Law,  233,  21  Atl.  100,  23 
Atl.  167;  Alexander  v.  Nanticoke  Light  Co.  (Pa.),  9  Am.  Electl.  Cas.  — ,  58 
Atl.  1068,  67  L.  R.  A.  475;  Siceeney  v.  Jessup  d  Moore  Paper  Co.,  4  Pennewill, 
284,  287,  54  Atl.  954. 
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Opinion  by  Lobe,  C.  J. : 

A  majority  of  tlie  court  think  that  the  nonsuit  should  not  be 
granted. 

Lore,  C.  J.  (charging  the  jury) : 

This  is  an  action  brought  by  J.  S.  and  W.  S.  Wood  against  the 
Wifanington  City  Railway  Company,  to  recover  damages  for  in- 
juries done  to  the  horse  of  the  plaintiffs  on  Eighth  street,  in  this 
dty,  between  French  and  King  streets,  on  the  16th  day  of  June, 
1903.  The  all^ation  is  that  one  of  the  plaintiffs  was  driving 
westwardly  on  Ei^th  street,  and  that  his  horse,  stepping  upon 
one  of  the  rails  of  the  company,  received  an  electric  shock,  from 
which  he  was  injured,  and  because  of  that  injury  was  shot.  The 
plaintiffs  claim  that  the  electric  current  so  put  through  their 
Imrae  came  from  the  rails  of  the  company,  and  by  reason  of  the 
negligence  or  want  of  care  on  the  part  of  the  defendant  company. 

This  action  is  based  upon  the  negligence  of  the  defendant;  and 
in  order  to  recover  it  is  incumbent  upon  the  plaintiffs  to  show  to 
jour  satisfaction,  by  a  preponderance  of  the  proof,  three  things: 
(1)  That  the  injury  to  the  horse  was  by  an  electric  current  as  is 
iDeged  in  the  declaration;  (2)  that  the  electric  current  came  from 
the  railway  trade  of  the  defendant  company;  (3)  that  the  cur- 
rent so  came  by  reason  of  the  fault  or  negligence  of  the  said 
def aidant. 

N^ligence  is  never  presumed.  It  must  be  proved.  The  plain- 
tiffs, however,  in  this  case  claim  the  benefit  of  the  doctrine  of 
^  res  ipsa  loquUvr;  "  that  is,  that  the  accident  itself,  with  all  its 
snrronndings,  speaks  in  such  way  and  is  of  such  a  character  as 
to  show  n^ligence  on  the  part  of  the  defendant  company.  And 
that  imposes  upon  it  the  burden  of  rebutting  such  negligence  by 
proof.  This  may  be  one  mode  of  showing  that  there  is  proof  of 
negligence,  and,  if  n^ligence  is  shown,  then  that  negligence  must 
be  met,  or  the  plaintiffs  are  entitled  to  recover. 

In  this  case  it  is  admitted  that  the  defendant  company  was 
operating  a  railway  by  electricity  at  the  time  and  at  the  place  of 
the  accident  Electricity  is  known  to  be  a  very  dangerous  element, 
and  in  its  use  in  the  streets  of  the  city  by  an  electric  railway 
wmpsjij  there  is  imposed  upon  the  person  using  it  the  duty  of 
due  care  and  caution  for  the  prevention  of  accident  and  for  the 
protection  of  persons  using  such  streets  or  highways;  and  such 
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care  must  always  be  in  proportion  to  the  danger  of  the  surround- 
ings and  to  the  character  of  the  appliances  used  for  electric  pur- 
poses. If  such  due  care  is  used,  and  still  accidents  happen,  there 
will  be  no  liability,  because  there  exists  no  negligence.  The  neces- 
sity for  the  use  of  electricity  as  a  motive  power  in  this  day,  for  the 
public  accommodation,  ia  a  matter  of  common  knowledge  and 
recognition.  It  is  authorized  by  law,  but  in  its  use  there  must  be 
the  exercise  of  due  care. 

Whether  there  be  evidence  of  negligence  in  an  accident  must  be 
determined  by  the  facts  of  each  particular  case.  Where  an  elec- 
tric railway  is  under  the  control  and  management  of  a  company, 
and  the  accident  is  of  such  a  character  as  to  show  that  it  could  not 
have  happened  in  the  ordinary  course  of  events  under  reasonaU; 
careful  management,  it  affords  some  evidence,  in  the  abeenoe  of 
any  explanation,  that  the  accident  rose  from  the  want  of  care; 
but,  if  it  is  satisfactorily  shown  that  the  defect  which  it  is  claimed 
caused  the  accident  did  not  exist  at  the  time  of  the  accident, 
negligence  would  be  rebutted. 

If  you  believe  from  the  evidence  that  the  horse  of  the  plainti^ 
was  injured  by  an  electric  shock  received  from  the  railway  trade 
of  the  defendant  company,  and  that  the  injury  wonld  not  have 
happened  if  the  defendant  company  had  exercised  all  the  oare  and 
precaution  which  it  should  have  exercised  under  the  circumstances, 
then  your  verdict  should  be  for  the  plaintiffs,  and  for  such  sum 
as  would  reasonably  compensate  them  for  their  loss.  If  the  injury 
to  the  horse  arose  from  any  other  cause  than  the  electric  shock,  w 
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BosBNSTEiN  V.  Faib  Have^n  &  W.  R.  Co. 

Conneotiout  Supreme  C(mrt  of  Errors  —  June  9,  1905. 

78  ConiL  29,  60  Atl.  1061. 

LE8CAPIHO  ELBcnidTT  —  SHOCK  TO  HoBSE  BY  Stepphtg  m  Watkb — Iir- 
snucnoNS. -^  In  an  action  for  damages  sustained  by  a  horse  receiving 
a  shock  by  stepping  into  a  pool  of  water  charged  by  electricity  escaping 
from  defendant's  wires  and  iron  poles,  the  court  read  to  the  jury  the 
defendant's  request  to  charge,  to  the  effect  that  there  was  no  contractual 
relation  between  the  plaintiffs  and  the  defendant,  and  that  the  latter  was 
sot  an  insurer  of  the  plaintiffs'  safety  from  injury  by  the  escape  of 
electricity  from  its  wires,  and  refused  to  so  charge.  There  were  requests 
by  the  plaintiff  which  made  defendant  an  insurer.  Held,  that  this  was 
prejudicial  error  as  to  defendant, 
i.  Sams  —  IirsTSucnoNS  —  Ck>NTEiBUTOBT  Neoligenoe.  —  As  to  plaintiff's  con- 
tributory n^ligenoe,  the  jury  were  once  in  effect  told  that  the  pleadings 
did  not  raise  that  issue.  Elsewhere,  pursuant  to  one  of  the  defendant's 
requests,  they  were  correctly  told  otherwise.  Held,  that  this  was  errone- 
ous as  to  defendant. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Reversed. 
Hctrry  O.  Day  and  Henry  H.  Totvnshend,  for  appellant. 

Maxwell  Blade  and  David  H.  Blade,  for  appellees. 

Opinion  by  Prentice,  J. : 

These  two  cases  arose  out  of  the  same  occurrence,  and  were  tried 
together.  The  plaintiffs  claimed  to  have  proven  that  the  plaintiff 
in  the  first  case,  a  member  of  the  copartnership  plaintiff  in  the 
•econd,  was  driving  with  a  horse,  wagon,  and  harness  belonging 
\  to  said  copartnership  through  one  of  the  streets  of  New  Haven 
'  through  which  the  defendant  operates  a  double-track,  overhead, 
electric  trolley  line,  when,  approaching  the  curb,  the  horse  stepped 
into  a  pool  of  water,  and  thereby  became  shocked  with  electricity 
which  was  escaping  from  the  defendant's  wires  and  iron  poles 
used  in  transmitting  the  electric  current  employed  by  it  in  the 
operation  of  its  cars,  leaped  into  the  air,  and  fell  to  the  ground, 
thereby  injuring  the  horse,  wagon,  and  harness,  and  throwing  said 
plaintiff  out  upon  the  groimd,  severely  injuring  him.  They 
claimed  also  to  have  proved  that  said  escape  of  electricity  was  due 
to  the  defendant's  failure  to  perform  its  duty  under  the  circum- 
stances. The  allegations  of  the  complaint  charging  negligence  on 
the  part  of  the  defendant,  and  averring  the  absence  of  contributory 
81 
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negligence  on  the  part  of  the  plaintiff,  were  denied ;  and  the  de-0 
fendant  claimed  to  have  proven  that  it  did  its  full  duty  in  thei^ 
premises,  and  that  the  accident  was  due  to  no  failure  on  its  pttlg 
to  exercise  the  high  d^ree  of  care  required  of  it  under  dM'^: 
circumstances.  ^ 

All  the  assignments  of  error,  save  only  a  single  one  in  the  latterv 
case,  relate  to  the  charge.  Specific  errors  in  the  instructions  givotii 
are  pointed  out,  but  the  complaint  which  is  the  dominating  one^^ 
and  which  gathers  around  it  most,  if  not  all,  of  the  others,  is  oiiS:| 
that  the  charge,  taken  as  a  whole,  was  so  indefinite  and  unceitaiBj- 
in  its  terms,  so  contradictory  in  its  parts,  and  so  inadequate  in  ils^ 
scope  and  tenor,  that  it  furnished  no  proper  guidance  for  the  ]iii7«« 

It  was  incumbent  upon  the  court  to  state  to  the  jury  the  issufli^ 
which  were  presented  for  its  determination  upon  the  evidence.  ai< 
such  principles  of  law  as  might  be  necessary  for  their  proper  de» 
termination  upon  the  facts  as  they  should  be  found  to  exist    This 
statement  it  was  the  duty  of  the  court  to  make  in  as  simple^ 
orderly,  dear,  and  precise  a  manner  as  it  reasonably  could  midv . 
the  circumstances.    In  the  performance  of  its  duty  in  the  presoil' 
eases,  the  court  confined  its  own  personal  instructions  to  a  lev 
general  observations  at  the  beginning  of  the  charge.     These  eoB-^ 
tained  a  few  sentences  only,  which  were  devoted  to  an  explanstkB  / 
of  the  issues  or  the  law  pertinent  to  their  decision.     The  balanee* 
of  the  charge  was  confined  entirely  to  a  reading  of  the  numeitnis  ^ 
requests  filed  by  counsel,  and  the  commendation  of  all  save  two  of 
those  presented  by  the  defendant  as  embodying  a  correct  state- 
ment of  the  law,  and  an  elaboration  of  a  third  by  adding  a  quota- 
tion from  an  opinion  of  this  court     These  instructions  fill  five^ 
pages  of  the  printed  record.     The  not  unnatural  result  of  this*^ 
objectionable  method  was  that  a  mass  of  unarranged  and  dis- 
jointed matter  prepared  by  counsel  in  a  partisan  spirit  and  for  a 
partisan  purpose,  extreme  and  partial  in  many  of  its  statements^ ' 
frequently  argumentative  in  its  character,  and  unmindful  through- 
out of  the  true  perspective  of  the  case,  was  given  to  the  jury,  moie 
perhaps  to  its  confusion  than  its  enlightenment    Had  the  subject-^ 
matter  of  these  requests  been  unexceptionable  in  law,  the  purpose 
of  a  charge  could  scarcely  have  been  well  accomplished  by  the  ^ 
method  employed.    State  v.  Rathbun,  74  Conn.  524,  61  AtL  540;  > 
AiJcin  V.  Weckerly,  19  Mich.  482.     In  the  present  instance  tiie^' 
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normal  dangers  incident  to  the  instruction  of  jurors  in  the  manned 

ndicated  were  aggravated  by  the  fact  that  the  court  was  thus  led 

bto  giviiig  iBsSoB  upon  Vital  matters  in  erroneous  and  con- 

trtdictory  ways,  thus  adding  error  and  inconsistency  to  the  list  of 

die  faults  of  the  charge.     An  instance  or  two  will  illustrate  the 

fltaation:     The  extent  of  the  defendant's  duty  in  the  premises 

m,  of  course^  a  vital  feature  of  the  case,  and  it  was  all-important 

Alt  instructions  should  be  given  which  clearly  and  intelligently 

Mared  the  law.     The  court  read  to  the  jury  the  defendant's 

Inrth  request,  to  the  effect  that  there  was  no  contractual  relation 

ktween  the  plaintiffs  and  the  defendant^  and  that  the  latter  was 

■ot  an  insurer  of  the  plaintiff's  safety  from  injury  by  the  escape 

cf  deetricity  from  its  wires,  and  refused  to  so  charge.     This  ex- 

fnm  disapproval  of  a  sound  proposition  was  accompanied  by  in- 

ilriKtions   contained  in  the  plaintiffs'  requests  which  in  effect 

■ide  llie  defendant  an  insurer.     Through  the  medium  of  other 

nqpiests  the  true  rule  of  duty  as  defined  by  this  court  in  McAdam 

w.  Central  By.  d  Lt.  Co.,  6  Am.  Electl.  Cas.  348,  67  Conn.  445, 

Ad.   341,  was  stated.     Elsewhere  in  the  plaintiffs'  requests 

measures  of  the  defendant's  duty  were  given.     Attempts  to 

4eal  with  this  subject  constantly  recur,  especially  in  the  plaintiffs' 

nqnests,  and  it  is  always  dealt  with  in  a  different  way.     These 

ttlempts  are  usually  incidental  to  an  effort  to  have  the  plaintiffs' 

ii|^t  to  a  judgment  argumentatively  enforced.     The  result,  how- 

•,  was  that  varying  and  wholly  contradictory  standards  of  duty 

given  to  the  jury  for  their  use  in  determining  the  question 

•f  the  defendant's  discharge  or  nondischarge  of  its  duty  to  the 

and  they  were  left  to  reach  their  conclusion  upon  the 

as  to  the  defendant's  negligence  without  proper  guidance. 

Again,  upon  the  subject  of  the  plaintiff's  contributory  negligence, 

&e  jury  were  once  in  effect  told  that  the  pleadings  did  not  raise 

diat  issue.     Elsewhere,  pursuant  to  one  of  the  defendant's  re- 

fnests,  they  were  correctly  told  otherwise. 

It  is  attempted  to  justify  the  instructions,  notwithstanding  these 
iiOQiisistencies,  upon  the  ground  that  the  charge  should  be  judged 
as  a  whole,  and  that  when  so  judged  it  would  appear  that  a  sub- 
itantially  correct  and  proper  charge  was  given,  and  the  jury  cor- 
rectly guided.  Notwithstanding  the  correct  proposition  of  law 
upon  which  this  contention  is  based^  it  has  already  been  made 
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sufficiently  apparent  tliat  ite  Bobordinate  propo6iti«i  of  fact  is  oaa 
BO  wholly  without  support  that  further  diacuaaion  is  unneoeasaty. 
State  V.  Scheeh,  57  Conn.  307,  18  Atl.  256,  14  Am.  St  Rep.  106; 
Lutton  V.  Vernon,  62  Conn.  1,  23  Atl.  1020,  27  Aa  589;  Smitk 
V.  King,  62  Conn.  515,  26  Atl.  1059 ;  SttUe  v.  KaUaher,  70  Ccmn. 
398,  39  Atl.  606,  66  Am.  St.  Rep.  116 ;  State  v.  Raihbm,  74 
Conn.  524,  51  Atl.  540. 

One  of  the  plaintiffs  in  the  second  action  testified  as  a  witneai 
in  chief  that  the  horse  was  hought  about  two  years  before  the  acci- 
dent; that  be  was  about  seven  years  old,  and  had  at  all  times  bees 
sound  and  well,  and  capable  of  doing  full  work.  He  was  tbea 
asked,  as  bearing  upon  the  amount  of  damages  recoverable,  wh«t 
in  his  opinion,  the  horse  was  worth  before  and  after  the  accident 
He  replied  from  $200  to  $225  before  the  accident,  and  only  $50 
thereafter.  Upon  cross-examination  he  was  asked  what  he  pud 
for  the  horse.  Upon  objection  the  inquiry  was  not  permttlel 
The  cross-examiner  was  thus  improperly  dejwived  of  his  right » 
thus  test  the  opinion  of  the  witness  as  to  value,  and,  if  poflsiUe, 
demonstrate  his  error.  Wigmore  on  £v.,  §§  464,  1006.  later 
the  defendant  offered  the  testimony  of  the  vendor  of  the  horse  u 
to  the  purchase  price,  and  that  was  e^icluded.  This  rulit^  standi 
upon  a  different  basis  from  that  just  considered.  It  is  doubtlea 
true,  as  is  frequently  said,  that  the  cost  of  property  is  ordinarily 
some  evidence  of  its  value.  Hawver  v.  Belt,  141  N.  Y.  140,  38 
N.  E.  6;  Kendrick  v.  Beard.  90  Mich.  589,  51  N.  W.  645.  It 
is  not  true,  however,  that  cost  ia  so  indicative  of  value  at  limes, 
Iiowever  far  removed  or  under  circumstances  however  changed, 
lliat  it  deserves  to  be  received  in  proof  of  such  value.     Miner  r- 
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ereiBe  a  considerable  measure  of  discretion  in  determining  whether 
a  given  piece  of  testimony  which  may  be  logically  probative  of  a 
fact  in  issue  ought^  in  view  of  the  considerations  suggested  and 
odiers  recognized  by  the  authorities,  to  be  received.  Thayer's 
Treatise,  supra.  And  so  it  is  that  the  admission  of  evidence  like 
Aat  here  presented  is  not  to  be  determined  by  an  arbitrary  rule, 
kt  by  considerations  which  ought  to  influence  the  exercise  by  the 
eoort  of  a  sound,  but  not  unlimited  or  unreviewable,  discretion, 
m  view  of  all  the  circumstances  of  each  case.  It  is  unnecessary 
to  pursue  this  subject  further,  to  inquire  whether  there  was  in 
this  case  any  exercise  or  abuse  of  this  discretion,  since,  upon  the 
sew  trial  which  must  be  granted,  it  is  to  be  assumed  that,  in  view 
of  these  observations,  a  proper  course  will  be  taken. 
There  is  error,  and  a  new  trial  is  granted.    All  concur. 


Pattebson  v.  San  Francisco  &  S.  M.  Electbic  Railway  Co. 

Calif omia  Supreme  Court  —  June  20,  1905, 

4  St.  Ry.  Rep.  44,  147  Gal.  178,  81  Pac.  531. 

L  Ihjtubt  to  Passeitoeb  Friqhtened  by  EuEcraicAL  Distubbance  m  Cab. — 
Where  a  passenger  received  injuries  alleged  to  have  resulted  from  emis- 
sion of  flames  from  the  electric  apparatus  of  the  car,  or  of  such  magni- 
tnde  that  he  was  justified  in  jumping  from  the  car,  and  the  evidence 
on  the  ther  hand  tended  to  show  that  the  flash  was  of  a  slight  character, 
aeeompanied  by  but  a  slight  noise,  together  with  evidence  that  plaintiff 
was  not  only  not  thrown  from  the  car  but  that  he  rushed  out  of  the  car 
and  immediately  jumped  from  it,  which  he  acknowledged  to  those  going 
to  his  assistance,  admitting  his  foolishness  in  having  jumped  at  all, 
and  where  the  evidence  further  showed  that  all  of  the  other  passengers 


lBjwt«a  to  Paaseacera.  ~  For  other  cases  in  this  volume,  see  McRae  v. 
Met.  8t.  By.  Co.,  poet,  6  St.  Ry.  Rep.  636,  102  S.  W.  1032  (injury  by  stepping 
OB  electrified  plate  in  car) ;  Williame  v.  N.  T.  d  Queens  County  By.  Co.,  ante, 
•7  App.  Div.  133,  89  N.  Y.  Supp.  659;  Brod  v.  St.  Louie  Transit  Co.,  post, 
S  St.  Ry.  Bep.  645,  91  S.  W.  993  (injury  during  confusion  resulting  from 
caqploeion) ;  DowUng  v.  Brooklyn  Heights  By.  Co.,  post,  4  St.  Ry.  Rep.  849, 
107  App.  Div.  312,  95  N.  Y.  Supp.  107  (sudden  stopping  of  a  car  caused  by 
cxploeion) ;  Blumenthal  v.  Union  Electric  Co.,  post,  4  St.  Ry.  Rep.  303,  129 
la.  122,  106  N.  W.  588  (jumping  from  car,  being  frightened  by  electrical 
^otnrbonce) ;  Chretian  v.  New  Orleans  Bailuxiys  Co.,  ante,  37  So.  716  (jump- 
lag  from  car,  being  frightened  by  an  explosion  caused  by  a  broken  wire 
the  car) ;  Hopkina  v.  Mich.  Traction  Co.,  post.,  144  Mich.  359,  107 
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remained  in  the  car,  as  the  evidence  was  conflicting  on  the  material 
points  in  issue  it  was  for  the  jury  to  determine  what  credit  should  ba 
given  to  it,  and  their  verdict  could  not  be  disturbed  on  appeaL 

2.  Same  —  Evidence  in  Rebuttal.  —  The  court  did  not  err  in  refuaing  to 
permit  plaintiff  to  inquire  of  certain  witnesses  called  by  him  in  rebattal 
as  to  the  extent  of  the  flashes  and  the  extent  of  what  was  claimed  fagr 
plaintiff  to  have  been  the  accompanying  explosion,  as  these  mattera  nm 
gone  into  fully  by  plaintiff  in  his  main  case. 

8.  Same  —  Bubden  of  Proof  —  Pbepondebance  of  Evidence — Picsuicpnow 
OF  Negligence.  —  Although  a  presumption  of  negligence  arose  ■(^aJMl 
the  defendant  by  proof  that  plaintiff  was  a  passenger,  that  the  expkwkNi 
and  flash  of  the  controller  took  place  and  that  he  was  injured,  abI 
although  it  became  necessary  by  reason  of  this  presumption  for  tha 
defendant  to  meet  and  overcome  it,  the  burden  of  proof  did  not  aUfl 
from  the  plaintiff  to  the  defendant,  and  it  was  proper  to  so  charge  tha 
jury  and  also  to  charge  that  if  the  company  introduces  sufficient  eti- 
dence  simply  to  balance  such  presumption  without  overcoming  it  bgr  a 
preponderance  of  evidence,  the  presumption  is  overcome. 

4.  New  Trial  on  Account  of  Newlt  Discovered  Evidence.  —  Where  navlj 
discovered  evidence  was  simply  cumulative,  it  was  not  good  cause  lor  a 
new  trial. 

Plaintiff  appeals  from  judgment  for  defendant.     Affirmed. 

William  J.  Herrin,  for  appellant. 

A.  A.  Moore  and  Peter  F.  Durme  for  respondent 

Opinion  by  Lorigan,  J. : 

In  this  action  plaintiff  sought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  through  the  negligence 
of  defendant.  A  verdict  was  returned  in  favor  of  defendant, 
and  plaintiff  appeals  from  the  judgment,  and  an  order  denying 
his  motion  for  a  new  trial. 

1.  On  March  12,  1901,  about  midnight,  plaintiff  and  his  wife 
took  passage  on  one  of  the  cars  of  defendant,  at  tlie  comer  of 

N.  W.  900  (contact  with  live  wire  suspended  from  roof  of  car)  :  Btem  «. 
Westchester  Electric  Ry.  Co,,  ante,  99  App.  Div.  491,  90  N.  Y.  Supp.  870 
(jumping  from  car  in  confusion  resulting  from  breaking  of  span  wire  attachod 
to  trolley  wire) ;  Firehangle  v.  Seattle  Electric  Co.,  post,  4  St.  Ry.  Rep.  1055, 
40  Wash.  658,  82  Pac.  995  (jumping  from  car  because  of  explosion  from  the 
controller)  ;  South  Covington  d  Cincinnati  St,  Ry.  Co.  v.  Smith,  ante,  3  Si. 
Ry.  Rep.  264,  86  S.  W.  970  (passenger  thrown  against  controller  box  by  lareh 
of  car,  and  sustained  shock) ;  Williamson  v.  St.  Louis  Transit  Co,,  fwtl,  5 
St.  Ry.  Rep.  649,  202  Mo.  340,  100  S.  W.  1072  (jumping  from  car  Mag 
frightened  by  explosion  in  controller) ;  (^rman  v.  Brooklyn  Heightt  Rp,  Oon 
post,  4  St.  Ry.  Rep.  848,  107  App.  Div.  354,  95  N.  Y.  Supp.  712  (mah 
by  explosion  of  controller  on  car  passing  upon  an  adjoining  track). 
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Fourteenth  and  Valencia  streets,  in  the  city  of  San  Francisco, 
for  their  home  on  Thirtieth  street  in  said  city.     The  car  turned 
into  Ghierrero  street,  and  as  it  approached  Twenty-second  street 
the  motorman  threw  off  the  current  to  pass  an  overhead  division 
d  the  trolley  line,  when  flames  flashed  noisly  out  of  the  front 
ctmtroller  of  the  iron  incasement  in  electric  cars,  to  which  the 
motorman  affixes  the  speed  lever.    When  this  occurred,  the  motor- 
min  immediately  turned  and  motioned  to  the  conductor  at  the 
reir  end  of  the  car  to  disconnect  the  "  overhead "  or  current 
nmning  from  the  first  controller  to  the  rear  one,  and  this  the 
eoadnctor  forthwith  did  at  a  point  next  to  the  roof  of  the  car 
and  doee  to  the  rear  end.     This  disconnecting  likewise  caused  a 
flame  or  flash,  accompanied  also  with  a  noise.     The  evidence 
is  oonflicting  as  to  the  extent  of  the  flames  or  flashes  which  pro- 
ceeded from  the  front  controller,  and  the  disconnecting  of  the 
current  at  the  rear  of  the  car,  and  the  degree  of  the  noise  ac- 
companying them.     There  was  some  evidence  that  the  flames  or 
flashes  were  extensive,  and  the  noises  accompanying  them  very 
loud,  amounting  to  reports  or  explosions.     On  the  other  hand, 
there  was  evidence  to  the  effect  that  the  flame  from  the  front 
controller  flashed  eight  or  ten  inches  high,  accompanied  by  but 
s  slight  noise,  and  that  the  effect  of  disconnecting  the  overhead 
mrrent  on  the  rear  platform  occasioned  but  a  slight  flash  and 
a  slight  sizzling,  or  sputtering  noise,  characteristic  of  arc  lights 
or  short  electrical  disconnections.    However,  when  the  flash  from 
the  front   controller   took   place,   plaintiff   immediately  jumped 
from  his  seat  and  rushed  out  towards  the  rear  platform.     What 
next  took  place  is  again  a  matter  of  dispute  under  the  evidence. 
Plaintiff  testified  that  as  he  reached  the  rear  platform  the  flash 
from  the  overhead  disconnection  occurred,  accompanied  by  a  loud 
report;  that  it  appeared  to  him  that  the  whole  of  the  rear  end 
of  the  car  was  on  fire;  that  the  flash  completely  blinded  him, 
which  was  the  last  he  remembered,  except  that  he  felt  a  peculiar 
aensation  as  of  flying  through  the  air ;  that  he  knew  nothing  more 
until  he  found  himself  over  against  a  curb  on  the  street  with  his 
kg  broken.     Opposed  to  plaintiff's  claim  in  this  particular  was 
eridenoe  tending  to  show,  as  before  stated,  the  slight  character  of 
Hbe  flash  from  the  controller  and  in  disconnecting  the  overhead 
earrent  on  the  rear  platform,  and  the  slight  noises  accompany* 
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ing  hoihy  together  with  evidence  that  plaintiff  not  only  was  nol 
blown  off  the  car  by  force  of  an  explosion,  as  his  testimony  woaU 
indicate,  but  that  he  rushed  out  of  the  car  and  inunediatalj 
jumped  from  it;  that  he  so  stated  when  persons  went  to  his 
assistance,  and  further  declared  that  it  was  foolish  for  him  to 
have  jumped  at  all.  The  evidence  further  showed  that  there  wave 
five  other  persons  besides  plaintiff,  including  his  wife,  all  seated 
inside  the  car,  none  of  whom  were  hurt,  and  all  of  whom  fe* 
mained  on  the  car  until  it  stopped.  Evidence  was  also  introdiieed 
on  the  part  of  defendant  to  show  that  the  controllers  upon  the 
had  been  examined  some  three  days  before  the  accident,  and 
then  in  perfectly  good  order  and  condition.  We  state  this 
dence,  and  refer  to  the  conflict  in  it,  not  only  for  the  purpose  of 
giving  the  general  facts,  but  also  in  view  of  the  claim  of  appellant 
that  the  verdict  of  the  jury  was  not  sustained  by  the  -evidenoe. 
The  claim  of  defendant  before  the  jury,  under  the  evidence,  was 
twofold :  First,  that  the  flashes,  with  their  accompanying  noises, 
be  the  character  of  them  what  they  may,  happened  without  any 
negligence  on  the  part  of  defendant ;  and,  second,  that  they  were 
so  slight  and  unimportant  that  the  plaintiff,  by  reason  of  them, 
was  not  placed  in  aiiy  situation  of  peril,  real  or  apparent,  whidi 
would  justify  an  ordinarily  reasonable  man,  or  a  man  of  average 
prudence,  in  pursuing  the  course  which  he  did.  By  rendering  a 
verdict  for  defendant  the  jury  necessarily  found,  from  the  evi- 
dence, in  favor  of  defendant  on  one  or  both  of  these  propositions. 
As  the  evidence  was  conflicting  on  the  material  points  in  issue,  it 
was  for  the  jury  to  determine  what  credit  should  be  given  to  it 
They  determined  that  the  evidence  in  support  of  respondent's 
position  was  the  more  convincing,  and,  as  that  was  sufficient  to 
support  their  verdict,  we  cannot  disturb  it 

2.  It  is  claimed  that  the  court  erred  in  refusing  to  permit 
appellant  to  inquire  of  certain  witnesses,  called  by  him  in  re- 
buttal, as  to  the  extent  of  the  flashes,  and  the  extent  of  what 
was  claimed  by  appellant  to  have  been  the  accompanying  ex- 
plosions. This  the  court  refused,  on  objection  of  respondent,  to 
permit,  as  not  being  rebuttal  evidence,  and  we  think  the  ruling 
was  correct.  These  matters  were  gone  into  fully  by  a^^Uant 
in  presentation  of  his  main  case.  In  fact  it  is  quite  apparent 
that  the  theories  of  the  appellant  upon  which  he  sought  to  re- 
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eofver  were  that  either  he  was  hurled  off  the  ear  bv  force  of  an 
dfdoaion  on  the  rear  pktform,  <Nr  that  the  flashes  and  expkeioiis 
veie  of  sudi  extent  and  magnitude  that,  as  a  reascmaUe  man, 
ke  was  warranted  in  apprehending  danger  and  taking  the  coarse 
ke  did  to  escape  it.  On  these .  theories  he  went  fnlhr  into  die 
■atter  of  the  flashes  and  explosicms  in  {xesenting  his  main  ease* 
aad,  if  he  had  any  additicmal  testimcmy  on  those  points,  dieB 
vas  the  time  to  have  presented  it.  While  it  was  within  the  dis- 
CRtion  of  the  court  to  allow,  for  good  cause  shown,  the  admis- 
aoo  of  evid^ice  in  rebuttal  which  should  have  been  introdueed 
m  presenting  the  main  case,  still  there  was  no  reason  soggesled 
vfcjT  this  evidence  was  not  presented  at  that  time,  and  so  it  was 
fnperly  rejected  cm  rebnttaL 

3.  Complaint  is  made  that  the  court  erred  in  manv  of  the 

iMtructions  which  it  gave  to  the  jury,  and  in  its  refusal  to  give 

sertain  instructions  requested  by  appellant.     It  will  be  unneees- 

•uy  to  set  forth  the  requested  instructions  whidb  it  is  daimed 

Aould  have  been  given.     We  are  satisfied  that  the  court  com- 

Bitted  no  error  in  refusing  them.     They  consist  of  two  instme- 

tions  with  reference  to  the  degree  of  care, to  be  exereised  by  a 

eommon  carrier  of  passengers,  and  one  relative  to  the  rule  of 

kw  under  which  the  conduct  of  a  party  when  placed  in  a  position 

id  peril  is  to  be  measured.     Without  discussing  the  objecti<Mis 

uged  against  these  instructions  —  that  they  did  not  com|deteIy 

state  the  law,  save  the  one  which  was  a  verbatim  copy  of  section 

2100  of  the  Civil  Code  —  a  careful  consideration  of  all  the  in- 

ftnictions  which  were  given  by  the  court  shows  that  the  juij 

were  clearly  and  fully  instructed  on  both  these  subjectSL     As  to 

the  instructions  which  were  given  and  are  challenged,  the  court 

iikstructed  the  jury : 

"  la  this  ease  the  plaintiff,  George  W.  H.  Patterson,  claims  to  have  reeeiTed 
pcnonal  injuries  through  the  n^ligence  of  the  railroad  eompany  defendant. 
TW  plaintifT  assigns  the  defendant's  negligence  as  the  cause  of  his  alleged 
isjiries.  The  law  requires  that  he  prove  such  n^ligenoe.  As  the  plaintiff, 
W  has  the  affirmative  of  that  issue.  Unless  the  plaintiff  makes  this  proof, 
asd  shows  negligence  on  the  part  of  the  defendant,  by  a  preponderance  of  the 
sMe  evidence,  he  cannot  recover  herein,  and  your  verdict  must  be  for  the 


And  again : 

"I  iastiiiet  yoVy  as  matter  of  law,  that  any  presumption  of  defective  con- 
litM,  ariaiag  from  any  flashing,  smokinig;  or  report  of  any  machinery  or 
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Kppliuieca  of  dcfenduit  in  this  ckm,  need  Dot  b«  OT«raom«  by  the  milroad 
Gomputf  by  Any  preponderanoe  of  the  evideuoe.  If  the  rftilrowl  oompany 
introduc»i  aufficient  evidence  simply  to  b&Iance  such  a.  prcramption,  withoot 
OTerooming  it  by  a  prepooderanoe  of  evidepce,  the  presumption  is  oTeroome." 

It  is  claimed  that  tliat  portion  of  the  first  of  these  instructions 
whidi  stat«e  that  the  plaintiff  baa  the  affirmative  of  the  issue 
was  errtmeous,  the  argument  of  plaintiff  being  that,  having 
proven  he  was  a  paBsenger  on  the  car,  that  the  explo6i(»is  and 
flashingB  of  the  controllers  todt  place,  and  that  be  was  injured, 
be  established  a  prima  fade  case,  vhich  cast  the  burden  of  jwoof 
upon  defendant  to  show,  in  order  to  abe(Jve  itself  irom  lia- 
bility, that  the  injur;  was  the  result  of  unavoidable  accident, 
or  one  which  the  utmost  care  and  foresight  on  the  part  of  the 
defendant  could  not  have  prevented  —  that  to  this  extent  the 
affirmative  was  oil  the  defendant.  This  contention,  however,  does 
not  make  the  proper  distinction  between  the  weight  of  evidence 
and  the  burden  of  proof,  applied  in  ita  strict  sense  as  used  in 
the  instruction.  Plaintiff  charged  negligence,  and  made  out  a 
prima  fade  case  by  the  aid  of  a  presumption.  The  burden  was 
then  cast  on  defendant  to  show  by  the  wei^t  of  evidence  that 
it  was  not  negligent,  or  to  overcome  the  presumption.  But 
because  it  was  necessary,  by  reason  of  this  presumption,  for  the 
defendant  to  meet  or  overcome  it,  did  not  shift  the  burdMi  of 
proof,  in  its  strict  sense,  from  the  plaintiff  to  defendant.  When 
the  evidence  was  all  in,  the  burden  of  proof  on  the  question  of 
negligence  remained  with  the  party  who  originally  took  it  — 
the  plaintiff.  Under  the  pleadings  he  had  the  affirmative  of  that 
;  hfi  alleged  negligence,  and  the  law  cast  on  hira  tbe  obliga- 
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don  quoted  above,  where  the  jury  were  told  that  if  the  defendant 
introduced  sufficient  evidence  to  balance  the  presumption  arising 
in  favor  of  plaintiff  from  the  proof  of  a  prima  facie  case,  without 
overcoming  such  presumption  with  a  preponderance  of  evidence, 
the  presumption  was  overcome.  It  is  claimed  by  appellant  that 
this  presumption  can  only  be  overcome  by  a  preponderance  of  the 
endenoe.  But  this  cannot  be  so.  Before  a  plaintiff  is  entitled 
to  recover  in  any  action,  he  must  have  a  preponderance  of  evi- 
dence in  his  favor.  If  the  evidence  offered  on  the  part  of  a 
defendant  leaves  the  weight  of  evidence  in  a  case  equally  balanced, 
there  cannot  exist  that  preponderance  of  evidence  in  plaintiff's 
fivor  which  the  law  requires  shall  exist  in  order  to  warrant  a 
recovery.  To  say  that  the  plaintiff  can  recover  when  the  weight 
of  the  evidence  is  equally  balanced,  and  there  has  been  no  pre- 
ponderance on  either  side,  is  to  say  that  the  plaintiff  can  recover 
without  a  preponderance  of  evidence,  which  is,  of  course,  legally 
impossible. 

The  rule  as  stated  in  the  instruction  under  review  is  sustained 
bj  the  reasoning  in  Scott  v.  Wood,  supra,  as  we  understand  that 
ease;  And  such  cases  as  are  called  to  our  attention  from  else- 
where support  this  doctrine.  In  Kay  v.  Metropolitan  B.  R.  Co,, 
163  N.  Y.  447,  57  N.  E.  761,  plaintiff,  in  a  collision  between 
the  street  cars  of  defendant^  was  injured,  and  recovered  a  judg- 
ment. On  the  trial  the  court  instructed  the  jury  that  the  burden 
of  proving  affirmatively  that  it  was  free  from  negligence  was 
on  the  defendant.  That  instruction,  on  appeal,  the  Supreme 
Court  held  to  be  erroneous,  saying  (and  this  decision  also  deals 
with  the  question  of  burden  of  proof  we  have  previously  dis- 
cussed) : 

**The  plaintiff,  upon  the  issue  of  negligence,  had  to  meet  the  burden  of 
proof  at  every  stage  of  the  case.  When  a  party  alleges  the  existence  of  a 
fict  as  the  basis  of  a  cause  of  action  or  defense,  the  burden  is  always  upon 
the  party  who  alleges  it  to  establish  it  by  proof.  The  onus  prohandi  is  upon 
him  throughout.  In  the  case  at  bar,  the  plaintiff  made  out  her  cause  of  action 
printa  facie  by  the  aid  of  a  legal  presumption;  but,  when  the  proof  was  all 
ia.  the  burden  of  proof  had  not  shifted,  but  was  still  on  the  plaintiff.  .  .  . 
If  Uie  defendant's  proof  operated  to  rebut  the  presumption  upon  which  the 
plaintiff  relied,  or  if  it  left  the  essential  fact  of  negligence  in  doubt  and 
mioertainty,  the  party  who  made  that  allegation  should  suffer,  and  not  her 
idfersary.  The  jury  were  bound  to  put  the  facts  and  circumstances  proved 
by  the  defendant  into  the  scale  against  the  presumption  upon  which  the 
plaiiitiff  relied,  and,  in  determining  the  weight  to  be  given  to  the  former  aQ 
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against  the  latter,  they  were  bound  to  apply  the  rule  that  the  burden  ol 
proof  was  upon  the  plaintiff.  If,  on  the  whole,  the  scale  did  not  preponderate 
in  favor  of  the  presumption,  and  against  the  defendant's  proof,  the  plaintiff 
had  not  made  out  her  case,  since  she  failed  to  meet  and  oyercome  the  burden 
of  proof." 

In  Mex.  Central  R.  R.  Co.  v.  Lauricella,  87  Tex.  277,  28  S. 
W.  277,  47  Am.  St.  Rep.  103,  plaintiff  was  injured,  while  a 
passenger,  in  a  derailment.  The  jury  were  instructed  that,  unless 
the  railroad  company  overcame  the  presumption  of  negligence 
arising  from  the  proof  of  derailment,  they  should  find  in  favor 
of  plaintiff.  This  instruction,  on  appeal,  was  held  erroneous,  the 
court  saying: 

''Although  the  derailment  of  the  train  may  have  been  sufiteient  to  raise 
the  presumption  of  negligence,  yet  it  did  not  devolve  upon  the  defendant  the 
duty  of  showing,  by  evidence  of  a  preponderating  weight,  that  the  aecideBt 
was  not  the  result  of  negligence.  It  was  entitled  to  a  verdict  if  the  evideBoe 
upon  the  issue  was  balanced;  that  is,  if  it  preponderated  on  neither  side." 

These  are  the  only  instructions  given  by  the  court  and  dud- 
lenged  which  we  deem  specially  worth  noticing.  The  other  in- 
structions criticised  correctly  state  the  law,  and  present  no  ques- 
tions which  require  particular  discussion. 

4.  One  of  the  grounds  of  the  motion  for  a  new  trial  was  <m 
account  of  newly  discovered  evidence.  This  consisted  of  the  testi- 
mony of  two  witnesses,  who  would  testify  solely  upon  the  question 
of  the  extent  of  the  flashes  and  the  loudness  of  the  reports  ac- 
companying them.  This  matter  was  all  gone  into  upon  the  trial, 
so  that  the  newly  discovered  evidence  was  simply  cumulative. 
Hence  it  was  not  good  cause  for  a  new  trial.  Reed  v.  Clark,  47 
Cal.  194,  204.  This  disposes  of  all  the  points  made  on  this  appeal 
which  in  our  judgment  require  consideration,  and,  finding  no 
error  in  the  record  warranting  a  reversal,  the  judgment  and  order 
are  affirmed. 
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Utt.t.wi^  v.  Lewistowit  Electbic  Light,  Heat  &  Power  Co. 

Penn^flvania  Supreme  Court  —  June  22,  1905, 
212  Pa.  593,  62  Atl.  32. 

L  hofWEMKD  Amc  Light  —  Iir jxjrt  to  Peiastbian  bt  Wibes  —  Neouqenoe  or 
LiGHrmo  OoMPAinr  —  Question  fob  Jubt.  —  Plaintiff  was  injured  while 
eroaaing  a  street  by  being  struck  by  wires  connected  with  an  arc  light 
which  had  been  lowered  and  left  in  charge  of  a  boy  by  defendant's  em- 
ployee. Held,  that  the  question  of  defendant's  negligence  was  for  the 
jury. 

1  Same  —  Contiiibutobt  Negligence.  —  The  question,  whether  the  plaintiff 
was  guilty  of  contributory  negligence,  in  crossing  the  street  at  a  place, 
other  than  the  regular  crossing,  was  for  the  jury. 

Appeal  by  defendant  from  verdict  for  plaintiff.     Affirmed. 

At  the  trial  it  appeared  that  plaintiff  was  seriously  injured  by  contact  with 
slertiic  light  wires  belonging  to  the  defendant  company.  At  a  point  in  the 
keroogh  of  Lewistown  where  several  streets  intersected,  the  defendant  main- 
tained an  arc  light,  which  on  the  evening  in  question  had  been  lowered  for 
repairs.  An  employee  of  the  company,  after  lowering  the  light,  left  it  in 
eharge  of  a  boy  while  he  went  to  secure  a  file.  During  his  absence  a  one- 
hone  sleigh  dashed  around  a  comer  and  struck  the  wires  attached  to  the 
lamp.  The  testimony  tended  to  show  that  Miller,  while  attempting  to  cross 
eae  of  the  streets  at  a  point  other  than  the  regular  crossing,  was  struck  by 
the  wires  and  sustained  injuries,  from  which  he  died  after  the  present  suit 
was  instituted. 

Defendant  presented  the  following  points: 

"(4)  If  the  jury  believe  that  it  is  the  custom  to  lower  arc  lamps  at  night 
•n  public  highways  for  the  purpose  of  making  them  operate,  and  that  in  this 
case  the  lamp,  when  lowered,  was  left  in  charge  of  a  boy,  to  notify  the  public 
«f  possible  danger  in  the  short  and  necessary  absence  of  defendant's  employee, 
then  their  verdict  must  be  for  the  defendant."  Answer :  This  point  is  denied. 
The  question  as  to  whether  leaving  the  light  in  charge  of  the  boy  was 
segUgeDce  or  not  is  for  you  to  determine,  and  not  for  the  court;  and  an 
fleetrie  light  company  could  not  have  a  custom,  unless  the  custom  had  been 
established  by  many  long  years,  so  as  to  become  universal  and  known  by  all 
persottSy  to  negligently  lower  lights  at  night. 

'*<6)  From  all  the  evidence  in  the  case  the  verdict  must  be  for  the  defend- 
aat."  Answer:  This  point  is  denied.  It  is  for  you  to  say  what  your  verdict 
wiD  be,  not  for  the  court. 

Before  Mttcheix,  C.  J.,  and  Fell,  Brown,  Potter,  and 
Elkix,  JJ. 

A,  Reed  Hayes,  for  appellant. 


•f  Are  Lights  im  Streets. «  See  note  to  Louisville  Light- 
m§  Co,  V.  Oweng,  p09t. 


494  Amebicab  EutcTBicu.  Casbb.  [toi.  9 

W.  W.  mtUy,  for  appellee. 

Opinion  Feb  Cckuh  : 

Whether  the  defendant's  conduct  in  lowering  the  bunp,  or 
leaving  it  in  charge  of  a  hoy,  while  the  wires  were  down,  was 
n^ligent,  was  a  question  for  the  jury.  There  could  be  no  custom 
of  the  defendant  which  would  excuse  it  for  exposing  the  public  to 
what  the  jury  should  find  was  unnecessary  danger. 

The  question  of  proximate  cause  was  also  for  the  jury.  The 
fact  that  the  horse  was  going  at  a  rapid  pace  was  not  so  nnprece- 
dented  that  the  jury  might  not  fairly  find  that  the  d^endant  was 
bound  to  anticipate  and  look  out  for  it,  and  that  the  chain  of 
events  was  continuous  up  to  the  injury  to  plaintiff. 

As  to  the  plaintiff's  alleged  contributory  negligence,  a  pedestrian 
is  not  necessarily  negligent  if  he  leaves  the  sidewalk  and  crosses 
the  street  at  other  than  the  regular  crossings.  In  so  doing  he  may 
^icounter  risks  that  he  would  not  on  the  sidewalk;  but,  unless 
they  are  manifest,  it  is  for  the  jury,  not  the  court,  to  say  that  his 
act  was  ne^igent. 

Judgment  affirmed. 


Bbuitellb  v.  Lowell  Elect&ic  Lioht  Co. 

UOMoehuaettt  Supreme  Judioial  Court  —  ^une  tS,  190S, 
IBS  Mtkw.  493,  74  N.  G.  678. 
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2.  Sams  —  Constbuotion  QuxsnoN  vob  Coubt.  —  The  constrnction  of  the 

above  contract  was  for  the  court  and  it  was  error  to  submit  to  the  jury 
the  question  whether  the  plaintiff  had  a  right  to  assume  that  the 
defendant  undertook  under  the  contract  the  inspection  of  the  premises. 

3.  Sams  —  Vioiation   or  Cmr   Ordinance  —  Contbibutobt   Negligence. — 

Where  a  plaintiff  violates  a  city  ordinance  by  attaching  an  extension  to 
the  electric  light  wires  in  his  building  without  the  written  permission 
of  the  inspector  of  wires,  such  violation  is  evidence  of  negligence  on 
his  part. 

Exceptions  by  defendant  from  judgment  in  favor  of  plaintiff. 
Sustained. 

John  J.  and  Wm.  A.  Hogan,  for  plaintiff. 

William  H.  Bent,  for  defendant. 

Opinion  by  Hammond,  J. : 

In  1893  the  plaintiff  began  the  use  of  electricity  for  lighting  his 
store  upon  the  ground  floor,  and  such  use  was  continued  until 
January  13,  1903,  when  it  was  stopped  until  May  13,  1903,  when 
it  was  renewed  under  the  contract  of  that  date.  In  May,  1902, 
the  plaintiff  made  an  extension  of  his  wiring  into  the  cellar  of 
his  store.  A  wire  was  attached  to  the  inside  wiring  belonging  to 
the  plaintiff,  near  a  door  leading  into  the  cellar,  and  was  extended, 
in  the  form  of  a  flexible  cord  about  fifteen  feet  long,  into  the 
cellar.  At  the  end  of  the  cord  was  a  lamp  consisting  of  a  socket 
and  bulb.  When  not  in  use,  the  cord  was  kept  suspended  over  a 
hook.  There  was  no  fuse  in  any  part  of  this  extension,  nor  be- 
tween it  and  the  other  wiring  inside  the  plaintiff's  store.  There 
was  a  switch  near  the  top  of  the  cellar  stairs,  which  could  be 
turned  so  as  to  light  the  lamp,  and  in  using  the  lamp  it  was  cus- 
tomary to  turn  on  the  li^t  by  means  of  this  switch,  take  the 
flexible  cord  down  from  the  hook,  and  carry  the  lamp  wherever 
needed  in  the  cellar  within  the  limit  of  the  length  of  the  cord.  In 
making  this  extension  the  plaintiff  did  not  ask  leave  of  or  notify 
the  defendant  The  inside  wiring  of  the  store,  excepting  fuses, 
was  installed  by  the  plaintiff,  and  all  the  wires,  lamps,  and  other 
paraphernalia  inside  the  store  excepting  the  fuses,  fuse  box,  and 
meter  were  his.  It  was  in  dispute  whether  the  defendant  knew  of 
the  cellar  lamp.  Under  these  circumstances  the  contract  of  May 
13,  1903,  was  made.  By  its  terms  the  defendant  was  to  connect 
its  electric  system  to  the  plaintiff's  store,  and  furnish  electric 


496  American  Electsicai.  Cases.  [vol.  f 

current  for  eight  incandescent  lamps,  each  of  16  candle  power, 
and  was  authorized  by  the  plaintiff  to  set  up  in  convenient  an4 
suitable  places  on  the  premises  the  necessary  transformers,  meters, 
and  appliances ;  and  it  was  further  agreed  that  '^  no  change  or 
alteration  "  should  ^'  be  made  in  the  number  of  horse  power  of  the 
motors,  the  number  or  candle  power  of  the  lamps,  or  the  wiring  of 
the  *  *  *  premises,  without  first  obtaining  the  written  con- 
sent of  the  "  defendant  All  lamps,  meters,  wires,  and  other  ap- 
pliances furnished  by  the  company  were  to  remain  its  property. 
It  was  further  agreed  "  that  all  wires  upon  the  premises  of  the 
customer  to  which  the  company's  service  will  be  connected  shall 
be  so  installed  that  the  company  may  carry  out  this  contract,  and 
shall  be  kept  in  proper  condition  by  the  customer."  Then  follows 
the  provision  that  the  "  customer  will  give  or  obtain  all 
permission  to  enable  the  agents  of  the  company  to  carry  out 
contract  and  to  enter  upon  the  premises  at  all  reasonable  times, 
so  long  as  any  of  the  company's  property  remains  therein,  for  the 
purpose  of  keeping  in  repair  or  removing  its  property  or  inspect- 
ing its  own  or  the  customer's  wires  or  apparatus."  We  are  of 
opinion  that  under  this  contract  the  defendant  did  not  owe  to  the 
plaintiff  the  duty  of  inspecting  the  wires  and  apparatus  belonging 
to  him.  The  duty  of  keeping  such  wires  and  apparatus  in  proper 
condition  rested  upon  him  by  the  express  language  of  the  contract, 
and  by  necessary  implication  there  was  imposed  upon  him  the 
obligation  to  use  due  care  in  its  performance.  It  is  plain  that 
such  care  would  involve  proper  inspection.  The  right  reserved  to 
the  defendant  to  inspect  the  property  of  the  plaintiff  was  not  in- 
serted for  his  protection,  but  for  that  of  the  defendant.  The  pro- 
vision gave  to  the  defendant  a  right  to  be  exercised  in  its  own 
interest,  and  did  not  impose  upon  it  a  duty  to  be  performed  in 
the  interest  of  the  plaintiff.  The  fourteenth  ruling  requested  by 
the  defendant  should  tlierefore  have  been  given.  The  question 
of  the  construction  of  the  contract  was  for  the  court,  and  that 
portion  of  the  charge  which  submitted  to  the  jury  the  question 
whether  the  plaintiff  had  a  right  to  assume  that  the  defendant 
undertook  under  the  contract  the  inspection  of  the  premises,  and 
\i»hich  described  the  degree  of  care  which  would  be  required  under 
that  assumption,  was  erroneous  in  law,  and  was  prejudicial  to  iho 
defendant  upon  a  material  point  in  its  case. 
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In  view  of  the  conclusion  to  which  we  have  come  upon  this 
branch  of  the  case,  it  becomes  unnecessary  to  consider  at  length 
the  questions  arising  upon  the  other  grounds  of  defense,  inasmuch 
IB  it  cannot  now  be  foreseen  what  shape  they  may  take  at  another 
tiitL  It  may  be  stated,  however,  that  the  extension  made  in 
May,  1902,  was  in  plain  violation  of  the  ordinance,  since  it  was 
made  without  the  written  permission  of  the  inspector  of  wires. 
Section  9.  The  plaintiff  thereby  violated  the  ordinance  within  the 
meaning  of  section  14,  which  provides  a  penalty  to  be  inflicted 
upon  "  whoever  violates  ^  any  of  its  provisions.  The  case  is 
dearly  distinguishable  from  the  class  of  cases  of  which  Perry  v. 
Bangs,  161  Mass.  35,  36  K  E.  683,  upon  which  the  plaintiff 
relies,  is  a  type.  It  is  further  to  be  observed  that,  while  the  vio- 
lation of  law  by  a  defendant,  although  evidence  of  his  negligence, 
is  not  conclusive  even  when  the  illegal  act  contributes  to  the  in- 
jury {Hanlon  v.  South  Boston  Horse  Railroad,  129  Mass.  310, 
and  cases  there  cited),  yet  such  violation  on  the  part  of  the  plain- 
tiff, which  contributes  directly  and  proximately  to  the  injury  re- 
ceived by  him,  is  in  general  a  bar  to  his  recovery.  "  He  is  pre- 
duded  from  recovering  upon  the  ground  that  the  court  will  not 
lend  its  aid  to  one  whose  violation  of  law  is  the  foundation  of  his 
daim."  Knowlton,  J.,  in  Newcomh  v.  Boston  Protective  De- 
partment, 146  Mass.  596,  602,  16  K  E.  555,  4  Am.  St.  Rep. 
354.  See  also  cases  cited  in  that  case.  Whether  the  plaintiff's 
violation  of  law  contributed  to  the  accident,  and  whether  there  is 
or  could  be  anything  in  the  knowledge  of  the  defendant  which 
wonld  estop  it  from  setting  up  that  defense,  it  is  not  profitable 
BOW  to  consider. 

Exceptions  sustained. 


Lent  et  al  v.  Tilyott. 

"Keu)  York  Appellate  Division,  Second  Department  —  June  25,  1905, 

106  App.  Div.  189,  94  N.  Y.  Supp.  479. 


Light  CoiiPAinES  —  Right  to  Lay  Conduits  in  Streets.  —  The 
owner  of  a  tract  of  land,  who  lays  out  walks  through  the  same  and  leases 
portions  of  the  tract  abutting  upon  such  walks  to  various  individuals,  is 
not  obliged  to  allow  electric  lighting  companies  to  lay  conduits  or  other 
apparatus  under  the  walks  for  the  purpose  of  enabling  such  companies 
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to  supply  one  of  tbe  Iraaeea  with  electric  lightt,  where  it  appears  thit 
the  private  walki  were  never  dedicated  or  at  1ea«t  nerer  aeoepted  u 


Appeal  by  the  defendant  from  an  order  of  the  Supreme  Conit 
grsntiog  an  injunction  pendente  lite.     Reversed. 

Before  Hiehchbeeo,  P.  J.,  and  Babtlktt,  Jbnks,  Rich,  and 
MlIXEB,  JJ. 

Tkomax  F.  Magner,  for  appellant. 
Charles  A.  Collin,  for  respondents. 

Opinion  by  Jenks,  J. : 

The  plaintiffs  are  an  electric  lighting  corporation,  and  Lent  ia  k 
would-be  customer.  In  order  to  furnish  light  to  Lent  or  any  other 
customers  who  might  apply,  this  corporation  sought  to  lay  down 
conduits,  tubes,  and  other  apparatus  in  certain  ways  known  as 
the  Bowery,  Tilyou's  Walk,  and  Kensington  Walk.  Lent  is  tbe 
lessee  of  the  premises  which  abut  upon  the  Bowery.  It  is  prac- 
tically undisputed  that  these  three  ways  are  walks  made  and 
maintained  by  the  defendant,  or  by  a  company  which  he  controls, 
over  private  property  of  which  parts  have  been  leased  to  various 
persons,  as  in  Lent's  case,  for  places  of  amusement,  and  of  which 
a  large  part  has  been  kept  and  maintained  by  the  defendant  and 
his  said  company  for  like  purposes.  The  public  has  used  these 
ways  or  walks  for  access  to  these  various  places  of  amnseinent 
The  Bowery  has  existed  about  thirteen  years.     The  defendant  as- 
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The  learned  and  able  counsel  for  the  respondents  concedes  that 
the  appellant  is  the  owner  of  the  legal  and  equitable  title  to  all 
thit  part  of  the  Bowery  between  the  westerly  terminus  of  the  com- 
pany's conduit  and  Lent^s  premises,  and  that  the  said  Bowery  and 
the  said  walks  "  have  never  been  acquired  by  the  city  or  dedicated 
so  ts  to  become  streets  in  the  legal  sense ;  "  but  he  asserts  that 
Lent,  with  other  occupants,  "  received  their  grants  or  leases,  as 
the  case  might  be,  bounded  by  such  streets,  or  with  such  streets 
in  physical  existence  at  the  time/'  He  asserts  that  the  plaintiff 
eorporation  "  bases  its  right  to  extend  its  conduits  *  *  *  solely 
by  reason  of  its  employment  by  the  said  plaintiff  (respondent) 
Abraham  Lent,  and  by  other  occupants  of  premises  abutting  upon 
the  Bowery,  Kensington  Walk,  and  Tilyou's  Walk." 

It  is  contended  that  the  reasoning  in  Thousand  Island  Park 
Association  v.  Tucker,  173  N.  Y.  203,  209,  65  N.  E.  975,  976, 
€0  L.  K.  A.  786,  is  applicable.  In  that  case  the  plaintiff,  a  camp 
meeting  or  summer  park  association,  had  leased  lots,  and  it  was 
hdd  that  as  against  the  plaintiff,  the  errand  of  Tucker,  a  farmer 
"•110  supplied  certain  lessors  of  the  lots  with  poultry  and  vegetables, 
WIS  lawful;  Citli-en,  J.,  saying: 

"But,  however  this  may  be,  the  lots  leased  were  laid  out  on  a  map  and 
fbm  of  the  park  showing  the  streets  and  roads.  By  leasing  the  lots  as  desig- 
■tted  on  sneh  maps,  the  plaintiff  thereby  dedicated  the  land  in  the  streets 
aad  roada  to  the  use  of  the  lot  lessees,  and  any  one  using  a  road  for  access 
to  the  premiaes  of  such  lessee  on  the  latter's  request  can  justify  his  presence 
that  as  against  the  plaintiff  under  such  dedication." 

The  cases  may  be  discriminated.  Tucker,  incidentally  to  the 
errands  of  his  business,  merely  used  the  road  for  access,  as  he  had 
the  ri^t  to  do  in  common  with  the  public.  Naturally,  he  simply 
passed  and  repassed  along  it  as  his  business  required.  The  case  at 
btr  would  be  analogous  if  the  plaintiff  sought  to  use  the  way  to 
carry  lamps  to  Lent,  or  to  deliver  illuminating  oil  to  them.  But 
the  plaintiff  does  not  seek  any  such  occasional  use  of  the  way  in 
common  with  the  public,  but  a  permanent  physical  invasion  thereof 
pro  tanio,  to  the  permanent  physical  exclusion  of  the  defendant. 
The  passing  to  and  fro  of  Tucker  was  like  unto  the  user  of  the 
pnUie  which  was  contemplated  by  the  defendant  in  this  case. 
But  in  permitting  the  public  to  use  this  way  for  access  to  the 
firious  places,  the  defendant  did  not  thereby  contemplate  such 
as  the  plaintiff  would  make  of  the  land  within  the  ways.    In 
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EelB  V.  A.  T.  &  T.  Co..  5  Am.  Electl.  Cas.  92,  143  N.  T.  133, 
139,  140,  38  N.  E.  202,  204,  25  L.  E.  A.  640,  the  court,  per 
Pkckham,  J.,  say: 

"  Btill  the  primary  law  of  the  highway  Ib  motion,  and,  whAterer  Tehiclca 
are  used,  or  whatever  method  of  tranamiaaion  of  intelligenoe  ia  adopted,  the 
vehicle  must  move  and  the  intelligence  be  tranamitted  by  aome  moving  body, 
which  muat  pass  along  tho  highway  eitber  on  or  over,  or  perhaps  under,  it, 
bat  it  cannot  permanently  appropriate  any  part  of  it." 

And  again,  speaking  of  a  highway: 

"  It  IB  not  a  place  which  can  be  permanently  and  excluaively  appropriated 
to  the  uae  of  any  peraon  or  corporation,  no  matter  what  the  buaioeaa  or  object 
of  the  latter  might  be.  It  was  becauae  the  highway  waa  permanently,  and 
to  aome  extent  excluaively,  appropriated  by  the  elevated  roads  that  it  mi 
held  their  erection,  without  the  conaent  of  the  abutting  ownera,  waa  illegal. 
Story  t).  Railroad  Co.,  00  N.  Y.  122,  43  Am.  Bep.  146." 

In  Bloomfield,  etc.,  Qas-IAght  Co.  v.  Calkins,  62  N.  Y.  386, 
389,  390,  the  court,  speaking  of  the  laying  of  gas  pipes  in  > 
country  highway,  say: 

"  The  use  of  the  highway  thua  sought  to  be  maintained  ia  different,  more 
injnrioua,  and  liable  to  produce  far  greater  damage  to  the  owner  of  the  fee 
than  mere  passing  or  repaaaing;  and  the  pecuniary  loaa  occasioned  by  the 
exerciae  of  aucb  a  power  muat  neceaaarily  be  far  more  extensiTe  and  nnlim- 
ited  in  its  character.  It  would  be  beyond  an  ordinary  trespass  on  the  laad 
or  an  appropriation  of  the  surface  of  the  soil.  It  would  interfere  materially 
with  the  freehold  and  enjoyment  of  the  fee  to  an  extent  greatly  exceeding 
anything  which  waa  ever  contemplated  or  intended  when  the  land  waa  appro- 
priated for  the  ordinary  purposes  of  a  highway.  The  right  to  the  fee,  to  Mn 
fruits  of  the  aoil,  and  to  carry  water  in  pipes  under  the  highway,  which  are 
laid  down   as   expressly   reaerved    (3   Kent,   ntpro),    would   be   taken   away. 
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could  not  lay  its  pipes  in  a  country  highway  without  compensation 
to  the  owner  of  the  abutting  land,  where  its  pipes  were  not  used 
for  lighting  the  highway  through  which  the  company  sought  to 
lay  its  pipes.  Calkins*  Case  was  approved  in  Eels  v.  A.  T.  £  T. 
Co.,  supra,  and  in  Van  Brunt  v.  Town  of  Flathush,  128  N.  Y.  50, 
55,  27  N.  K  973,  974.  And  the  basic  proposition  for  the  judg- 
ment in  Palmer's  Case  is  that  the  owner  of  a  fee  in  a  country 
hi^way  "  taken  and  opened  and  dedicated  "  for  the  public  use  is 
entitled  to  no  further  compensation  after  the  highway  has  be- 
eome  thickly  settled  and  the  highway  has  become  a  street,  and 
hence  the  necessity  for  lighting  the  street  has  come,  which  re- 
qnires  the  erection  of  poles  and  the  stringing  of  wires,  inasmuch 
as  such  lighting  was  a  necessary  street  purpose,  and  so  was  not 
an  additional  burden  without  the  implied  contemplation  of  the 
parties  at  the  time  the  land  was  "  taken  and  dedicated  to  high- 
way purposes,"  It  is  not  contended  that  these  walks  were  ever 
"  taken  and  opened  and  dedicated  "  or  "  taken  and  dedicated  " 
to  highway  purposes.  Indeed,  as  I  have  pointed  out,  the  learned 
counsel  for  the  respondents  states  in  his  printed  points  that  "  the 
said  Bowery  and  said  walks  have  never  been  acquired  by  the  city 
or  dedicated  so  as  to  become  streets  in  the  legal  sense."  Whether 
there  has  been  a  dedication  and  an  acceptance  is  a  question  of 
fact  Flack  v.  Village  of  Green  Island,  122  N.  Y.  107,  25  N.  E. 
267.  I  think  that  upon  this  record  the  intent  of  the  defendant 
ind  those  in  common  interest  was  merely  to  lay  down  these  walks 
and  to  maintain  them  so  that  the  pedestrial  public  might  use 
them  for  access  to  the  various  places  of  amusement  in  this  terri- 
tory. And  I  think  that  no  act  of  his  or  of  those  in  common  in- 
terest, or  of  their  predecessors,  has  had  the  legal  effect,  in  view 
of  the  other  circumstances,  to  assure  any  other  or  greater  rights 
in  these  ways  to  any  person  or  corporation,  public  or  private.  It 
is  well  settled  that  "  a  private  way  opened  by  the  owners  of  the 
land  through  which  it  passes  for  their  own  use  does  not  become 
a  public  highway  merely  because  the  public  are  also  permitted  for 
many  years  to  travel  over  it."  Speir  t\  Toirn  of  New  Utrecht, 
121  N.  Y.  420,  430,  24  ^^.  E.  692,  964.  And,  even  though  a 
leasing  of  these  lands  under  a  description  of  these  ways  amounted 
to  such  a  dedication,  as  was  declared  in  the  Thousand  Island  Park 
Association  Case,  supra,  mere  dedication,  vrithout  acceptance,  does 
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not  constitute  a  public  highway.  People  v.  UnderhiU,  144  N.  Y. 
316,  324,  39  N.  E.  333 ;  Palmer  v.  Painter,  150  N.  Y.  139,  44 
N.  E.  966,  55  Am.  St.  Kep.  653 ;  City  of  Buffalo  v.  D.,  L.  &  W. 
B.  B.  Co.,  68  App.  Div.  488,  74  N.  Y.  Supp.  343.  It  has  been 
held  that  there  may  be  a  partial  or  special  dedication.  Gerard  on 
Titles  to  Real  Estate  (4th  ed.)  750,  citing  cases.  The  opinion 
of  Gibson,  C.  J.,  in  Oowen  v.  Phil.  Ex.  Co.,  5  Watts  &  S.  141, 
40  Am.  Dec.  489,  is  pertinent  to  the  facts  in  this  case.  See,  too, 
Poole  V.  Hushinson,  11  Mees.  &  W.  827.  So  far  as  any  previous 
like  occupancy  of  the  walks  is  concerned,  the  owners  were  not 
absolutely  estopped  from  a  revocation.  Gerard  on  Titles  to  Real 
Estate,  755,  and  authorities  cited.  There  is  no  proof  that  for 
the  full  enjoyment  of  his  property  the  lessee  absolutely  depends 
upon  electric  light  to  be  furnished  by  this  corporation,  and  there- 
fore the  question  of  the  full  contemplated  enjoyment  under  the 
lease  of  the  premises  need  not  be  considered.  It  seems  a  drastic 
proposition  that  a  lessee  of  premises  upon  a  way  or  road  over 
private  land,  which  may  have  been  thrown  open  or  even  dedicated 
by  the  owners  to  the  public  for  purposes  of  access,  may,  by  a  re- 
quest upon  a  lighting  corporation  that  it  furnish  him  light  for  his 
premises,  thereby  secure  for  the  corporation,  against  the  will  of 
the  said  owner,  the  right  to  enter  upon  and  permanently  occupy 
that  way  by  its  tubes  and  conduits  to  such  extent  as  may  be  neces- 
sary to  furnish  electric  light  for  such  purposes.  Practically  there 
would  be  no  limit  to  the  network  of  conduits  at  the  caprice  of  the 
tenant,  or  from  the  choices  of  the  different  tenants,  or  no  limit  to 
the  disturbances  of  the  street  as  tenants  came  and  went.  A  judg- 
ment after  trial  may  differ  from  the  preliminary  relief  justified 
by  this  record.  Mills  v.  United  States  Printing  Co.,  99  App. 
Div.  605,  608,  91  N.  Y.  Supp.  185,  and  cases  cited.  But  I  am 
of  opinion  that  this  injunction  pendente  lite  should  not  stand. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
for  injimction,  with  costs.     All  concur. 
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New  York  Supreme  Court,  Appellate  Term  —  June  26,  1905, 

47  MiBC.  620,  94  N.  Y.  Supp.  493. 

ImiLLATioN  OF  Elbctbic  Motob  —  DAMAGES  TO  PRINTING  Pbess.  —  Where 
after  defendant  had  installed  an  electric  motor,  supplied  by  the  plaintiff, 
and  connected  it  with  a  certain  press  in  plaintiff's  printing  room,  defend- 
ant's electrician,  who  was  not  a  professional  pressman,  started  the  press 
and  when  he  saw  everything  rimning  all  right  gradually  increased  the 
speed  until  something  broke,  the  plaintiff  was  entitled  to  judgment  for 
his  press. 

Appeal  by  the  defendant  from  a  judgment  in  favor  of  the  plain- 
tiff in  the  City  Court  of  New  York.     Affirmed. 

Before  Scott,  P.  J.,  and  Dugeo  and  MacLean,  JJ. 

H.  Schieffelin  Bayers,  for  appellant. 

Walter  D.  Makepeace  (Roy  C.  Oasser,  of  counsel),  for  re- 
spondent. 

Opinion  by  MacLean,  J.: 

The  defendant  admits  so  much  of  the  plaintiff's  complaint  as  * 
alleges  that  the  defendant  agreed  to  wire  and  install  a  motor  and 
connect  the  same  with  a  certain  press  in  the  printing  room  of  the 
plaintiff.  The  plaintiff  further  alleges  that  the  defendant  so 
negligently  turned  on  the  electric  power  while  the  press,  dynamo, 
and  motor  were  in  his  hands,  and  at  the  time  when  none  of  the 
plaintiff's  employees  were  present,  and  so  negligently  conducted 
the  work  of  installation,  that  it  was  damaged.  The  trial  justice 
found  the  facts  to  be  as  alleged  by  the  plaintiff,  and  accordingly 
rendered  judgment  in  its  favor,  and  was  justified  in  so  doing,  for 
the  electrician  employed  by  the  defendant,  and  called  as  witnesses 
by  the  plaintiff,  testified  that : 

"The  plaintiff  had  supplied  a  new  motor,  and  I  had  to  wire  it.  *  •  • 
I  eonnected  the  new  motor  to  the  press  by  a  belt  —  the  same  belt  that  was 
there  before.  I  started  the  press.  *  *  *  I  then  started  it  at  the  first 
fpeed;  that  is,  the  slowest.  After  I  started  it  at  slow  speed,  I  looked  over 
enerything  to  see  if  it  was  running,  while  it  was  running.  ♦  ♦  ♦  When  I 
saw  ererything  running  all  right,  I  speeded  it  up  to  the  next  speed.  Then 
I  gradually  increased  the  speed  notch  by  notch,  to  see.  That  is  what  I  did. 
I  increased  the  speed  until  something  broke  in  the  press.  *  *  ♦  It  was 
running  at  full  speed.  After  the  break  occurred  I  left  the  building.  I  looked 
at  the  press  and  saw  it  was  damaged.     *     •     •     j  am  not  a  professior 


n 


504  American  Electbical  Cases.  [vol.  9 

That  he  testified  for  the  defendant  that  his  attention  was  not 
called  to  the  fact  that  the  pulley  on  the  new  motor  was  a  different 
sized  pulley  from  that  on  the  old  motor  would  seem  of  no  im- 
portance, notwithstanding  another  of  defendant's  witnesses  testi- 
fied, when  asked  if  he  could  tell  with  reasonable  certainty  what 
might  have  caused  this  break,  "  The  only  thing  that  I  can  see  or 
know  of  would  be  the  increased  size  of  the  pulley,  which  increased 
the  run  of  the  press,"  for,  when  the  defendant  had  installed  the 
new  motor,  and  made  the  connections  so  that  it  would  actuate  the 
press,  and  his  electrician  had  started  it  up,  and  "  saw  everything 
running  all  right,"  he  had  certainly  done  all  that  he  agreed  to 
do,  and,  not  having  furnished  the  new  motor,  was  not  called  upon 
to  test  it,  unless  requested  so  to  do  —  particularly  by  one  a  self- 
confessed  nonprofessional  pressman. 

The  judgment  should  be  affirmed. 

DuEGO,  J.,  concurs. 

Scott,  P.  J.  (dissenting)  :  I  am  unable  to  find  in  the  case  any 
evidence  that  the  damage  to  the  press  was  caused  by  an  act  of 
negligence  on  the  part  of  defendant's  employee.  It  seems  to  have 
been  assumed  by  the  learned  court  that  the  act  of  running  the 
motor  at  full  speed  was  the  sole  cause  of  the  wrecking  of  the  press. 
All  that  is  shown  by  the  evidence  was  that  the  break  was  coinci- 
dent with  the  increase  of  speed,  and  there  is  nothing  to  exclude 
the  possibility  that  there  was  some  defect  in  the  press  itself  which 
led  to  the  injury.  The  plaintiff's  contention  appears  to  be  that 
the  mere  fact  of  running  the  motor  at  speed  was  negligent.  Of 
this  there  is  no  proof.  The  plaintiffs  themselves  furnished  both 
the  press  and  the  motor.  All  the  defendant  was  employed  to  do 
was  to  make  the  connection.  It  was  proper  that  defendant  should 
test  the  connection  in  order  to  see  that  it  worked  properly.  If 
the  motor  was  too  strong  for  the  press,  or  if  there  was  danger  in 
running  it  at  speed,  the  plaintiffs  should  either  have  warned  de- 
fendant's servant  of  the  danger,  or  should  have  left  an  expert 
pressman  to  superintend  and  oversee  the  testing  of  the  connection. 
It  did  neither.  It  had  no  right  to  assume  that  defendant's  em- 
ployee would  know  that  it  was  safe  to  run  the  motor  at  half  or 
three-quarter  speed,  and  dangerous  to  run  it  at  full  speed. 

Judgment  should  be  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  tVie  eveiil. 
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Terrace  Water  Co.  v.  San  Antonio  Light  &  Power  Co.  et  al. 

California  Cimri  of  Appeal,  Second  Dietrici  —  Aug,  SO,  1905. 

1   CaL  App.  511,   82   Pac.   562. 

L  EUirimiCl'll    PKBSONAI.   PBOPERTY  —  BbEACH    of    Ck)NTBAGT   TO    Deuveb.  — 

Electriciiy  is  peraonal  property  and  a  recovery  may  be  had  for  breach 
off  a  eontraet  to  deliver  certain  electric  power. 

L  SaifK  —  Damages.  —  In  an  action  for  a  breach  of  contract  to  sell  and 
d«liTer  electric  power  the  minimum  of  damages  must  of  necessity  be  the 
proearement  from  another  of  that  which  the  defaulting  party  failed  to 
deliTer. 

X  SaifK  —  Estoppel.  —  Where  the  vendor  of  electric  power  voluntarily  and 
wrongfully  puts  an  end  to  a  contract  and  prevents  the  other  party  from 
performing  it,  he  is  estopped  from  denying  that  the  injured  party  has 
not  been  damaged  to  the  extent  of  his  actual  loss,  and  his  outlay  fairly 
incurred. 

Appeal  by  defendant  from  judgment  in  favor  of  plaintiff. 
Affirmed, 

Oils,  Gregg  &  Surr,  for  appellants. 

E.  R.  Annable  and  H.  M.  Willis,  for  respondent 

Opinion  by  Allen,  J. : 

This  action  is  based  upon  an  alleged  breach  of  contract  entered 
into  between  plaintiff  and  defendants,  in  which  findings  and  judg- 
ment went  for  plaintiff.  This  appeal  is  by  defendants  from  the 
judgment^  supported  by  a  bill  of  exceptions. 

The  defendant  corporation  on  March  19,  1898,  entered  into  an 
agreement  in  writing  by  which  it  obligated  itself  to  furnish  and 
deliver  to  plaintiff  for  the  period  of  five  years,  during  the  irri- 
gating season  of  each  year  and  at  a  point  to  be  designated  by  the 
pkintifff  on  lots  7,  8,  and  9,  block  25,  Rancho  San  Bernardino, 
I  continuous  service  of  twenty-four  hours  of  electric  power,  in  an 
amount  not  less  than  ten  nor  greater  than  twenty-horse  power,  for 
Ae  sum  of  $6.60  per  horse  power  per  month ;  it  being  agreed  that 
plaintiff  should  have  a  reasonable  time  in  which  to  purchase  and 
place  in  working  order  necessary  machinery  to  utilize  the  power 
for  the  pumping  of  water  from  its  wells  situate  on  the  lots  before 
mentioned  before  the  contract  should  become  operative  for  the 
first  year.  The  defendant  corporation  commenced  the  perform- 
ance of  such  agreement^  but  in  December,  1900,  destroyed  the 
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connections  between  its  plant  and  plaintifiPs  pumping  machinery, 
and  thereafter  refused  to  furnish  any  power  whatever,  and  did 
not  furnish  power  during  the  irrigating  seasons  of  1901  and  1908, 
but  refused  so  to  do.  The  court  found  that  the  plaintiff  was 
required  to^  and  did,  for  the  ten  and  a  half  months  comprising  fhe 
irrigating  season  of  the  two  years  mentioned,  purchase  of  the 
only  parties  from  whom  such  power  was  obtainable,  and  at  the 
cheapest  rate,  power  with  which  to  operate  its  pumps,  at  a  monthly 
cost  of  eighty-^ix  dollars  in  excess  of  the  cost  to  plaintiff  under 
said  contract  with  defendant,  the  aggregate  of  which  excess  was 
$903,  for  which  judgment  was  rendered. 

Upon  the  trial  the  court  below,  under  a  general  averment  of 
damages,  admitted  evidence,  against  the  objections  of  defendant, 
tending  to  show  that  seventy  inches  of  water  was  necessary  to 
irrigate  the  lands  described  in  the  complaint  and  upon  which  was 
situate  the  pumping  plant  This  proof  of  such  use  of  water,  its 
extent,  and  necessity,  was  not  essential  in  establishing  plaintiff's 
rights  under  the  contract,  nor,  perhaps,  under  the  allegations  of 
the  complaint,  admissible.  But  it  is  apparent  from  the  findings 
that  nothing  was  considered,  and  nothing  entered  into  the  judg- 
ment, by  way  of  special  damages,  and  the  error  was  not,  there- 
fore, prejudicial. 

The  court  further  admitted  evidence  tending  to  show  that  plain- 
tiflF,  after  tlie  breach,  in  order  to  obtain  the  power  agreed  to  be 
furnished  to  it  by  defendant,  entered  into  an  agreement  in  writ- 
ing with  another  power  company,  from  which  it  obtained  the 
power  for  the  delivery  of  which  defendant  was  in  default;  and 
the  full  execution  thereof  and  the  payment  for  such  power  was 
established.  For  the  excess  cost  over  that  which  would  have  re- 
sulted to  plaintiff,  had  defendant  performed  its  contract,  and  for 
this  excess  cost  and  nothing  else,  the  court  rendered  judgment 
Appellant  insists  that  such  evidence  was  inadmissible  under  the 
general  ad  damnum  clause  of  the  complaint  The  contract  set 
out  in  the  complaint  was  in  reference  to  the  sale  and  delivery 
of  personal  property.  The  thing  of  which  there  may  be  owner- 
ship is  called  property  under  our  code.  Civ.  Code,  §  664.  There 
may  be  ownership  of  all  inanimate  things  which  are  capable  of 
appropriation  or  of  manual  delivery.  Civ.  Code,  §  656.  Every 
kind  of  property  that  is  not  real  is  personal.     Civ.  Code,  §  668. 
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It  may  be  regarded  as  a  solecism  to  say  that  one  may  own  a  thing 
not  susceptible  of  definition  and  the  nature  and  character  of  which 
is  practically  unknown,  yet  when  one  gathers  from  the  elements 
an  energy  or  force  which  he  may  store,  transmit,  and  utilize, 
ke  thereby  appropriates  to  his  own  use  that  thing,  whatever  it 
may  be,  and  it  is  a  subject  of  ownership,  of  barter  and  sale,  so 
long  as  it  is  in  possession.  The  defendant  by  the  contract  agreed 
to  sell  the  energy  in  which  it  had  an  ownership,  and  to  deliver 
the  same  at  stated  times  in  fijsed  amounts ;  and,  as  appears  from 
the  contract,  the  price  thereof  had  not  been  fully  paid  in  advance. 
Section  3308,  Civ.  Code,  provides :  "  The  detriment  caused  by 
tibe  breach  of  a  seller's  agreement  to  deliver  personal  property, 
the  price  of  which  has  not  been  fully  paid  in  advance,  is  deemed 
to  be  the  excess,  if  any,  of  the  value  of  the  property  to  the  buyer 
over  the  amount  which  would  have  been  due  to  the  seller  under 
the  contract,  if  it  had  been  fulfilled."  "  Damages  which  neces- 
fiarily  result  from  the  act  complained  of  are  denominated  *  general 
damages,'  and  may  be  proved  under  the  ad  dcumnum  clause. 
*  *  *  The  defendant  must  be  presumed  to  be  aware  of  the  dam- 
ages which  necessarily  result  from  the  act  done,  and  cannot  be  held 
to  be  taken  by  surprise."  Treadwell  v.  WhiUier,  80  Cal.  679, 
22  Pac.  266,  6  L.  R  A.  498,  13  Am.  St.  Eep.  175.  "  Special 
damages  must  be  alleged  solely  for  the  purpose  of  giving  defend- 
mt  notice  of  plaintiff's  claim."  Bristol  Mfg.  Co,  v.  Gridley,  28 
Conn.  201.  The  parties  to  a  contract  of  the  character  set  out  in 
the  complaint  must  be  held  to  have  had  in  view  the  damages  pro- 
vided by  law  for  its  violation,  and  the  minimum  of  damages  must 
of  necessity  be  the  procurement  from  another  of  that  which  the 
defaulting  party  failed  to  deliver.  To  so  act  is,  by  our  Supreme 
Court,  in  Mahh  v.  Stewart,  81  Pac.  1073,  held  to  be  a  duty  as 
tn  observance  of  the  principle  that  one  injured  must  exercise 
reasonable  care  to  render  the  injury  as  light  as  possible.  In  this 
case  the  injured  party  did  not  permit  special  damages  to  the  groves 
and  land  for  the  irrigation  of  which  the  contract  was  obviously 
made,  but  did  that  which  produced  the  least  injury.  It  certainly 
cannot  be  said  that  one  violating  a  contract  cannot  be  supposed 
to  contemplate  as  a  result,  and  one  which  would  necessarily  fol- 
low its  violation,  that  which  would  produce  the  least  possible 
injury.    Notice  is  not  essential  when  only  such  claim  is  sought 
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to  be  established.  The  party  who  voluntarily  and  wrongfully 
puts  an  end  to  a  contract  and  prevents  the  other  party  from  per- 
forming it,  is  estopped  from  denying  that  the  injured  party  has 
not  been  damaged  to  the  extent  of  his  actual  loss,  and  his  outlay 
fairly  incurred.  U.  8.  v.  Behan,  110  U.  S.  338,  4  Sup.  Ct  81, 
28  L.  Ed.  168. 

The  proposition  advanced,  that  a  party  may  disregard  his  oMi- 
gations  and  confidently  assume  that  the  only  consequence  thereof 
is  a  nominal  damage,  and  that  such  nominal  damage  is  all  that 
necessarily  follows  such  violation,  and  all  that  can  reasonably  be 
anticipated  as  a  penalty,  should  have  no  support. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

We  concur :    Gray,  P.  J. ;  Smith,  J. 


Mahan  v.  Newton  &  B.  St.  Ky.  Co. 

M<i88achfi8ett8  Supreme  Judicial  Court  —  Sept.  7,  1905, 

4  St.  Ry.  Rep.  413,  189  Mass.  1,  75  N.  E.  59. 

Electbicity  —  Injury  to  Employee  of  Electric  Light  Company  fob  Fail- 
ure OF  Trolley  Company  to  Prevent  Trollet  Wire  from  Comihg  m 
Contact  with  Light  Wire  —  Violation  of  Rules  of  Light  Compahy 
AS  Contributory  Negligence  —  Use  of  "  Guard  Wires  "  to  Prevent 
Contact  with  Other  Wires.  —  1.  Where  the  employee  of  an  electrie 
light  company  was  killed  by  electric  shock  by  reason  of  the  electric  light 
wire  upon  which  he  was  at  work  coming  in  contact  with  a  trolley  wire, 
alleged  to  have  been  due  to  a  failure  of  the  trolley  company  to  use  an 
appliance  known  as  a  "  guard  wire/'  in  common  use  for  the  purpose  of 
preventing  contact  between  trolley  wires  and  other  wires,  evidence  exam- 
ined and  held:  (1)  That  it  could  not  be  said  as  matter  of  law  that  the 
defendant  was  not  guilty  of  negligence;  (2)  that  the  question  whether 
the  intestate  was  in  the  employ  of  due  care  was  one  for  the  jury. 

2.  W'here  there  was  a  rule  of  the  electric  light  company  that  linemen 
should  treat  every  wire  as  a  live  wire,  it  could  not  be  said  that  in  no 


Injury  to  Employees  of  One  Company  by  Contaot  ^vitli  Eleetrie 
Wires  of  Another.  — >  See  note  to  Economy  Light  d  Power  Co.  v.  Sheridan^ 

8  Am.  Electl.  Cas.  795.  As  to  injury  to  cable  splicer  by  shock  from  guy  wire 
charged  from  an  electric  wire,  see  Law  v.  Central  District  Printing  d  Tele- 
graph Co.,  post,  140  Fed.  558.  As  to  injury  to  electric  light  trimmer  by 
contact  of  trolley  wire  with  electric  light  wire,  see  Garretson  v.  Tacoma  Rail- 
way and  Power  Company^  50  Wash.  24,  96  Pac.  612.  As  to  death  from  eon- 
tact  with  span  wire  dangerously  charged  from  an  electric  light  wire. 
Cutler  V.  Putnam  Light  d  Power  Companyy  80  Conn.  470,  68  Atl.  1006. 
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and  under  no  circumstance  would  linemen  be  justified  in  treating 
a  wire  as  a  dead  wire  because  of  the  rule,  as  the  rule  was,  at  most,  only 
one  circumstance  to  be  considered  with  others. 

3.  Questions  with  reference  to  the  customary  use  of  guard  wires  for 
the  purpose  of  preventing  contact  between  the  trolley  wires  and  other 
wires  held  clearly  admissible  in  an  action  due  to  an  electric  shock  coming 
from  a  trolley  wire  in  contact  with  a  light  wire. 

Defendant  excepts  to  verdict  for  plaintiff.  Exception  overruled. 
Oeo.  L.  Mayberry  and  Vahey,  Innes  &  Mansfield,  for  plaintiff. 
Walter  /.  Badger  and  Wm.  H.  Hitchcock,  for  defendant. 

Opinion  by  Mobton,  J. : 

This  is  an  action  of  tort  by  the  plaintiff,  as  administrator  of  the 
estate  of  John  P.  Mahan,  to  recover  for  personal  injuries  to,  and 
for  the  death  of,  his  intestate,  which  are  alleged  to  have  been 
cflosed  by  the  defendant's  negligence  while  the  intestate  was  in  the 
exercise  of  due  care.  There  was  a  verdict  for  the  plaintiff,  and 
the  case  is  here  on  exceptions  by  the  defendant  to  the  refusal  of 
the  court  to  rule,  as  requested  by  it,  that  the  plaintiff  was  not 
entitled  to  recover,  and  to  direct  a  verdict  for  the  defendant  and 
to  the  admission  of  evidence. 

The  accident  occurred  November  4,  1899.  The  plaintiff's  in- 
testate was  at  the  time  a  lineman  in  the  employ  of  the  Newton 
k  Waltham  Gaslight  Company,  and  was  at  work  putting  a  cross- 
irm  on  to  a  pole  belonging  to  that  company  in  Beacon  Square, 
Watertown.  While  so  at  work  an  electric  current  passed  into  and 
through  his  body,  causing  his  death  and  the  injuries  complained  of. 
The  plaintiff  contends  that  the  current  came  from  the  contact  of 
the  trolley  wire  of  the  defendant  company  with  an  electric  light 
wire  belonging  to  the  gaslight  company,  and  that  there  were  no 
guard  wires  above  the  trolley  wire,  as  there  should  have  been  to 
prevent  such  an  accident.  We  think  that  there  was  evidence  sup- 
porting this  contention. 

There  was  testimony  tending  to  show  that,  just  below  the  place 
where  the  plaintiff's  intestate  was  engaged  in  putting  up  the  cross- 
irm,  there  were  two  other  cross-arms  carrying  wires  belonging  to 
the  gaslight  company.  The  upper  arm  carried  two  wires  belonging 
to  the  so-called  commercial  circuit,  and  the  lower  carried  wires 
belonging  to  the  incandescent  circuit,  which  supplied  the  street 
lights  of  the  town.     There  was  testimony  tending  to  show  that. 
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when  the  plaintifTs  intestate  mounted  the  pole,  there  was  no  cur- 
rent passing  over  any  of  these  wires.  Plugs  had  been  pulled  out 
of  a  cutoflf  box  near  by,  which  had  the  effect^  it  was  testified*  of 
rendering  the  commercial  wires  dead  wires  from  there  to  the  end 
of  the  circuit,  which  distance  included  the  pole  on  which  plaintiff's 
intestate  was  working.  The  incandescent  circuit  had  been  shut 
off  at  the  works  at  12.30  a.  m.,  and  an  arc  circuit,  which  was 
the  only  other  one  operated  by  the  gaslight  company,  had  been 
shut  off  at  the  works  at  between  5  and  6.30  a.  m.  The  cutoff 
box  was  examined  half  an  hour  after  the  accident,  and  was  found 
with  the  plugs  out  and  in  good  order.  There  was  no  dispute 
that  the  man  was  killed  by  the  passage  of  an  electric  current 
through  his  body,  and  the  testimony  above  referred  to  and  other 
testimony  tended  to  show  that  the  current  could  not  have  come 
from  the  works  of  the  gaslight  company.  The  accident  did  not 
occur  till  a  car  of  the  defendant  company  approached  the  scene^ 
and  at  the  time  of  the  accident  there  was  testimony  tending  to 
show  that  the  car  was  only  a  short  distance  away.  There  was 
also  testimony  tending  to  show  that,  as  the  car  approached,  the 
trolley  pole  lifted  the  trolley  wire  very  near  to  the  electric  light 
wires,  and  "  one  witness  testified  that  the  trolley  wire  was  shoved 
up  against  the  electric  light  wires." 

In  view  of  this  and  other  testimony,  we  do  not  see  how  it  could 
be  said  or  ruled  that  there  was  no  evidence  that  the  current  which 
killed  the  plaintiff's  intestate  came  from  the  trolley  wire  of  the 
defendant.  There  was  testimony  to  the  effect  that  the  cutoff  box 
contained  a  fuse  that  would  have  burned  out  if  at  any  time  prior 
to  the  accident  any  heavy  current  had  got  into  the  wires  con- 
nected with  the  box  from  an  outside  source,  and  that  the  fuse  was 
in  good  condition  after  tlie  accident.  There  was  also  testimony 
tending  to  show  that  a  current  of  500  volts,  which  was  the  cur- 
rent carried  by  the  trolley  wire,  would  not  kill  a  man,  or,  at  least, 
would  not  kill  him  unless  he  was  well  grounded,  and  that  plain- 
tiff's intestate  was  not  well  grounded.  But  these  were  matters  for 
the  jury  to  pass  upon.  It  could  not  be  ruled  as  matter  of  law  that 
by  reason  of  them  the  jury  would  not  be  warranted  in  fiiiding  that 
the  current  came  from  the  trolley  wire. 

The  fact,  however,  that  the  current  came  from  the  defendant's 
trolley  wire,  if  it  did  so  come,  would  not,  of  itself,  without  any- 
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thing  more,  render  the  defendant  liable.  It  must  further  appear, 
or  there  must  be  evidence  tending  to  show,  that  the  plaintiff's 
intestate  was  killed  as  the  result  of  a  breach  of  some  duty  which  the 
defendant  owed  to  him.  The  negligence  relied  on  is  the  failure 
of  the  defendant  to  put  up  and  maintain  guard  wires.  There  was 
evidence,  which  was  objected  to  by  the  defendant,  tending  to  show 
that  it  was  customary  to  use  such  wires,  and  that  they  were  in 
general  use  at  the  time  of  the  accident,  and  that  they  were  used 
to  prevent  other  wires  from  coming  in  contact  with  the  trolley 
wire,  which  was  an  uncovered  wire,  and  thus  becoming  charged. 
The  witness  who  testified  to  this  admitted  on  cross-examination 
that  some  systems  did  not  use  such  wires,  and  that  they  were  not 
nsed  in  many  important  localities  in  this  vicinity.  The  defendant 
was  operating  cars  in  the  public  streets  by  the  use  of  a  highly 
dangerous  agency.  It  was  bound  to  know  that  other  wires  were 
or  might  be  strung  along  the  streets  for  various  purposes,  and  that 
persons  would  or  might  be  employed  to  work  upon  them,  and  it 
was  its  duty,  in  the  exercise  of  reasonable  care,  to  adopt  such  pre- 
cautions as  were  proper  to  prevent  its  own  wires  from  coming 
in  contact  with  the  wires  upon  which  such  persons  were  or  might 
be  employed  and  injuring  them.  It  was  for  the  jury  to  say,  taking 
everything  into  account,  including  the  expense  and  practicability 
of  guard  wires  and  the  way  in  which  the  trolley  wire  was  put 
Dp,  as  to  which  there  was  evidence  from  the  defendant,  whether 
the  defendant  had  performed  this  duty,  and  whether  the  plaintiffs 
intestate  was  injured  and  killed  in  consequence  of  its  failure  to  do 
sa  It  could  not  be  ruled  as  matter  of  law  that  there  was  no  evi- 
dence of  negligence  on  its  part,  or  that  the  negligence,  if  any, 
had  not  resulted  in  harm  to  the  plaintiffs  intestate.  McKay  v. 
So.  Bell  Teh  Co.,  6  Am.  Electl.  Cas,  223,  111  Ala.  337,  19  South. 
695,  31  L.  R.  A.  689,  56  Am.  St.  Rep.  59 ;  City  Electric  Ry. 
Co.  V.  Conery,  6  Am.  Electl.  Cas.  217,  61  Ark.  381,  33  S.  W. 
426,  31  L.  R  A.  570,  54  Am.  St.  Rep.  262;  Atlanta  Consol. 
St.  Ry.  Co.  V.  Owings,  6  Am.  Electl.  Cas.  271,  97  Ga.  663,  25 
S.  E.  377,  33  L.  R  A.  798;  Potts  v.  Shreveport  Belt  Ry.  Co., 
110  La.  1,  34  South.  103,  98  Am.  St.  Rep.  452 ;  Brooks  v.  Consol. 

Gas.  Co.  (N.  Y.  Err.  &  App.),  57  Atl.  396;  N.  Y.  Tel.  Co.  v. 

Bennett,  7  Am.  Electl.  Cas.  543,  62  N.  J.  Law,  742,  42  Atl.  759 ; 

United  Elect.  Ry.  Co.  v.  Shelton,  89  Tenn.  423,  14  S.  W.  863; 
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Block  V.  Railway  Co.,  6  Am.  Electl.  Gas.  293,  89  Wis.  371,  61 
K  W.  1101,  27  L.  R  A.  365,  46  Am.  St  Rep.  849. 

The  defendant  further  contends  that  the  plaintiff's  intestate  was 
not  in  the  exercise  of  due  care  He  was  not  a  regular  linemaiL 
He  had  been  working  for  the  gaslight  company  two  weeks  when 
killed,  and  a  year  and  a  half  before  had  worked  for  it  about  six 
weeks.  So  far  as  appears,  this  had  been  the  extent  of  his  experi- 
ence in  the  electric  light  business.  The  superintendent  of  the  gas- 
light company  testified  that  the  linemen  were  to  look  out  for  their 
own  safety,  and  that  a  notice  to  that  effect  was  posted  at  the 
works,  and  the  men  were  also  instructed  by  the  foreman.  He 
also  testified  that  there  was  a  rule  that  the  linemen  should  treat 
every  wire  as  a  live  wire,  and  that  the  company  provided  rubber 
gloves  for  men  to  use  in  handling  dangerous  wires.  But  there 
was  evidence  tending  to  show  that  the  deceased  had  no  reason  to 
believe,  when  he  mounted  the  pole,  that  any  of  the  gaslight  com- 
pany's wires  which  it  carried  were  then  dangerous ;  and,  if  th^ 
were  not,  there  was  no  occasion  for  him  to  use  rubber  gloves,  even 
if  such  gloves  had  been  provided  by  the  company  and  were  there 
for  use,  of  which  latter  fact  there  was  slight,  if  any,  evidence. 
The  rule  that  linemen  should  treat  every  wire  as  a  live  wire  was 
made  in  their  interest  and  for  their  safety,  as  well  as  in  the  interest 
of  the  company,  and  was  intended  as  a  general  standard  of  con- 
duct for  the  men  in  working  about  the  wires  of  the  company.  It 
would  be  going  too  far  to  say  that  in  no  case  and  under  no  cir- 
cumstances would  a  lineman  be  justified  in  treating  a  wire  as  a 
dead  wire  because  of  the  rule.  That  would  be  making  the  rule 
itself  a  conclusive  standard  of  negligence,  whereas  it  was,  at  most, 
only  one  circumstance  to  be  considered  with  others.  The  relative 
position  of  the  trolley  wire  and  the  electric  light  wires  was  open 
to  view.  But  there  was  nothing  to  show  that  the  intestate's  atten- 
tion was  called  to  it,  or  that,  if  it  had  been,  he  would  have  appre- 
ciated the  danger  from  a  contact  of  the  two  wires;  and  he  could 
hardly  be  deemed  at  fault  for  not  observing  the  relative  position 
of  the  two  wires,  when  the  superintendent  of  the  electric  light 
company,  whose  business  it  was  to  notice  such  matters,  testified 
that  he  might  have  driven  through  the  square  without  seeing  it. 
The  question  whether  the  intestate  was  in  the  exercise  of  due  care 
was  eminently  one  for  the  jury. 
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There  remain  two  questions  of  evidence  —  one,  already  referred 
to,  of  the  customary  use  of  guard  wires;  and  the  other,  that  in 
this  part  of  the  country,  according  to  the  usual  construction,  a 
troUev  wire  would  he  lifted  between  three  and  four  inches  bv  the 
passage  of  a  car  along  the  track.    We  construe  the  evidence  relat- 
ing to  the  former  as  meaning  simply  that  there  was  an  appliance, 
known  as  a  "  guard  wire,"  in  common  use  for  the  purpose  of  pre- 
v^iting  contact  between  trolley  wires  and  other  wires.     So  con- 
strued, the  evidence  was  clearly  admissible.    Dolan  v.  Booth  Cot- 
Urn  Mills,  185  Mass.  576,  679,  70  N.  E.  1025,  and  cases  cited.    In 
regard  to  the  other  matter  we  think  that  the  evidence  was  admis- 
sible, as  tending  to  support  the  plaintiflf's  contention  that  the  acci- 
dent was  caused  by  a  contact  between  the  trolley  wire  and  the 
electrio  li^t  wires. 

Exceptions  were  taken  to  the  admission  of  other  evidence;  but 
Aey  have  not  been  argued,  and  we  treat  them  as  waived. 
Exceptions  overruled. 


Law  v.  Central  Dist.  Printing  &  Telegraph  Co. 

Circuit  Court,   W.  D.  Pennsylvania  —  Sept.  8,  1905, 

140   Fed.   558. 

1.  bijnrr  to  Cabi£  Spliceb  by  Shock  fbom  Guy  Wire  Charged  from 
EuBCTRic  Light  Wire  —  Neougence  and  Contributory  Negligence. — 
In  an  action  by  a  cable  splicer  to  recover  for  injuries  sustained  by  shock 
from  a  guy  wire  charged  from  an  electric  light  wire,  it  appeared  that  the 
plaintiff,  an  experienced  man,  climbed  a  pole  which  stood  between  two 
lines  of  electric  light  wires,  to  repair  the  cable.  One  of  the  electric  light 
wires,  which  had  been  fastened  away  from  the  telephone  pole  by  a  bracket, 
had  become  loose  and  fallen  from  the  bracket  across  the  guy  wire.  It 
was  also  shown  that  the  fallen  electric  light  wire  could  not  be  seen  from 
the  ground,  and  that  the  placing  of  the  telephone  pole  between  the  electric 
light  wires  was  a  proper  construction.  Evidence  examined  and  held  that 
defendant  was  not  negligent  and  that  plaintiff  was  guilty  of  contributory 
negligence  in  failing  to  see  the  dangerous  condition  after  he  had  climbed 
the  pole. 

1  LiARnjTT  OF  Gut  Wires  to  Become  Charged  —  Notice.  —  The  liability  of 
pty  wires  to  become  charged  by  contact  with  other  wires  is  of  such  fre- 
quent occurrence  that  even  the  courts  have  taken  notice  of  it,  and  must 
tberefore  be  assumed  to  be  known  to  an  employee  of  practical  experience. 

Gaj  ^f^ireu  Climrsed  witli  Electrioity.  —  See  San  Marcos  Electrio  L. 
i  P.  Co.  V.  Campion,  post,  and  note. 
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At  law.     On  rule  for  judgment  non  obstante  veredicto  on  re- 
served points. 

W.  8.  Dalzell,  for  the  rule. 

J.  W.  Kvnrvear,  opposed. 

Opinion  by  Abchbald^  District  Judge. 

The  jury  by  their  verdict  found  the  defendant  company  goiltj 
of  negligence,  and  absolved  the  plaintiff  from  blame;  bat  the 
question  is  whether  this  was  justified  by  the  evidence,  whidi  is 
now  to  be  determined  on  the  points  of  law  reserved.  There  is 
no  controversy  over  the  material  facts.  On  the  occasion  of  the 
accident  the  plaintiff  was  in  the  employ  of  the  defendant  as  a 
cable  splicer,  having  been  advanced  to  that  position  by  reason  of 
his  previous  good  record  as  a  lineman,  at  which  work  he  hid 
been  engaged  for  three  or  four  years.  In  that  capacity  he  wis 
required  to  climb  the  poles  of  his  own  and  other  companies,  mov- 
ing among  and  about  the  various  electric  wires  and  appliances 
upon  them,  and  making  repairs  to  the  telephone  cables  wherever 
they  were  found  necessary.  On  the  day  in  question  he  was  or- 
dered by  the  defendant  company's  testman  to  go  down  along 
Iron  street,  in  the  city  of  Johnstown,  Pa.,  where  he  was  then  : 
stationed,  and  fix  up  a  cable  somewhere  out  in  that  direction  which  ' 
was  supposed  to  need  mending  by  having  been  mashed  against  : 
an  electric  light  pole.  There  was  nothing  more  specific  than  this  : 
in  the  order,  and,  being  familiar  with  the  lines  of  poles  and  wires 
in  that  locality,  he  was  supposed  to  himself  discover  the  injury 
and  fix  it  Taking  along  his  brother  as  helper,  he  proceeded  in 
the  direction  indicated,  making  observations  as  he  went,  in  order 
to  do  so.  It  was  about  11  o'clock  in  the  morning  of  a  bri^t 
day  in  August,  and,  as  he  came  to  the  pole  where  the  accident 
occurred,  he  said  to  his  brother  that  this  seemed  to  be  the  place 
and  he  would  go  up  and  see.  The  trouble  was  not  just  there,  but 
at  a  pole  of  the  Johnstown  Electric  Light  Company,  about  thirty- 
five  feet  distant,  against  which  the  cable  had  jammed  and  worn; 
and  it  was  the  plaintiff's  purpose  to  climb  the  telephone  pole  and 
work  his  way  from  there  out  along  the  cable  to  where  it  was 
injured.  The  pole,  where  he  was,  was  intermediate  between  the 
poles  of  the  light  company,  which  had  two  lines  of  wire  extending 
ailong  Iron  street,  one  on  each  side  of  the  telephone  pole  which 


Pi.]    Law  v.  Csi7t&ax  Dibt.  Pbinting  &  Telegraph  Co.     515 

stood  in  between  them.  The  street  curved  at  that  point,  and  to 
keep  the  outer  electric  wire  off  of  the  telephone  pole  a  bracket 
with  a  glass  insulator  had  been  fastened  to  the  latter  and  the 
electric  light  wire  attadied  to  it  And  to  meet  the  strain  caused 
by  the  bend  in  the  telephone  line,  conforming  to  the  curve  of  the 
street,  a  guy  wire  had  been  tied  around  the  pole  and  stretched 
to  a  stub  abaut  250  feet  distant.  Without  observing  that  there 
WIS  anything  wrong  with  any  of  the  wires,  excepting  the  cable 
that  he  was  to  fix,  or  that  there  was  anything  unusual  or  out  of 
pbee,  ahhough  he  did  notice  that  the  bracket  was  vacant  and 
ftat  the  light  wire  ^was  down  near  the  guy,  the  plaintiff  climbed 
the  pole,  and  w^ith  his  eyes  facing  the  sun  reached  out  with  one 
hind  and  grasped  the  cable,  and  with  the  other  took  hold  of  the 
gny  wire,  at  once  getting  a  severe  shock,  which  drew  him  together 
for  I  second,  and  then,  his  weight  breaking  his  hold,  he  dropped 
to  the  ground,  receiving  the  injuries  from  which  he  has  since 
•offered.  The  fact  was,  although  it  had  escaped  his  notice,  that 
the  outer  electric  light  wire  had  not  only  got  loose  and  fallen 
from  its  fastening  on  the  bracket,  but  was  in  contact  with  the  guy 
lire,  and  was  also,  by  the  bend  in  the  line,  drawn  close  against 
die  pole,  into  'which  it  had  burned  a  crease  some  five  inches  long 
lad  about  an  inch  deep.  The  guy  wire,  although  ordinarily 
euTving  no  current  and  entirely  harmless,  was  thus  highly  charged 
md  dangerous  by  reason  of  its  contact  with  the  light  wire,  from 
vhich  the  insulation  was  also  off ;  and  it  was  in  this  way  that  the 
plaintiff  got  his  shock. 

That  the  situation  presented  a  peril,  except  as  care  was  exer- 
d«ed  to  observe  and  avoid  it,  may  be  conceded;  but  the  defend- 
ant company  was  not  an  insurer,  and  that  of  itself  does  not  make 
out  a  case.  It  must  still  be  shown  that  the  dangerous  condition 
resulted  from  the  neglect  of  some  duty  charged  on  the  defendant 
by  its  relation  to  the  plaintiff,  or  there  can  be  no  recovery.  The 
ease  is  clearly  to  be  distinguished,  by  reason  of  this  relation,  from 
Dwyer  v.  Buffalo  Electric  Co.,  7  Am.  Electl.  Cas.  456,  20  App. 
Div.  124,  46  N.  Y.  Supp.  874,  which  is  relied  on  by  plaintiff's 
ccmnsel,  where  the  defendant  was  held  liable  for  a  shock  received 
by  a  lineman  in  taking  hold  of  an  iron  bracket  supporting  a 
cro6&-arm,  which  was  in  contact  with  one  of  the  defendant's  elec- 
tric light  wires  negligently  strung  too  near  it.     The  lineman  in 
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that  case  was  not  in  the  employ  of  the  electric  light  company, 
but  of  a  telegraph  company  whose  pole  he  had  climbed  in  the  \ 
course  of  his  work ;  and  the  duty  and  degree  of  care  -which  wai 
due  him  was  thus  that  which  was  due  to  the  general  public,  and 
it  is  with  reference  to  this  that  the  observations  of  the  court  went 
made.  But  neither,  on  the  other  hand,  am  I  prepared  to  hold, 
as  in  Chisholm  v.  New  England  Tel.  Co.,  176  Mass.  125,  57  N. 
E.  383,  that  the  danger  encountered  by  the  plaintiff  here  wu 
one  of  the  risks  assumed  by  him  in  accepting  employment  la 
that  case  a  lineman,  while  engaged  in  stringing  a  telej^one  caUe, 
accidentally  hit  his  feet  against  a  highly  charged  wire  of  another 
company  at  a  point  where  the  insulation  was  worn  off  by  rub- 
bing against  a  tree,  and  was  killed,  and  it  was  held  that  there 
could  he  no  recovery  for  his  death  from  the  company  with  whom 
he  was  employed ;  it  being  declared  that  the  danger  from  an  im- 
perfectly insulated  wire  was  one  of  the  most  characteristic  risks 
a  lineman  has  to  encounter.  Without  undertaking  to  dispose  of 
the  case  in  hand  upon  any  such  ground,  and  treating  it  as  one  fall- 
ing within  the  ordinary  rule  that  the  employer  is  bound  to  exer- 
cise reasonable  care  to  guard  the  places,  where  his  employees  are 
to  work,  against  unnecessary  danger,  the  question  is  whether  or 
not  that  duty  was  complied  with  here. 

In  discussing  this,  there  arc  some  things  which  clearly  may  he 
eliminated.  It  cannot  be  said,  for  instance,  that  the  plaintiff 
was  sent  without  warning  to  a  place  of  known  danger.  The  fact 
is  that  ho  was  given  no  specific  instructions,  except  to  go  out  in 
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tact  with  the  guy  wire ;  and,  if  that  he  so,  it  is  difficult  to  under- 
stand how  the  company  could  he  expected  to  discover  it,  except 
bv  a  character  of  examination  which  it  is  not  the  custom,  nor  is 
it  practicable,  to  make.     Ordinary  care  is  all  that  is  called  for, 
and  that  is  largely  measured  hy  what  has  been  found  necessary 
by  the  experience  of  the  business;  and  it  is  undisputed  that  in- 
fpectors  make  their  observations  from  the  ground,  and  are  not 
supposed  to  climb  the  poles  unless  there  is  something  particular 
tnd  special  calling  for  it     The  fact  is  that  to  charge  the  defend- 
ant company  with  failure  to  discover  and  remedy  the  crossing  of 
diese  wires  is  to  demand  of  it  a  higher  degree  of  circumspection 
tban  the  plaintiff  himself  is  willing  to  be  held  to.    Flood  v.  West- 
em  Union  Telegraph  Co.,  4  Am.  Electl.  Cas.  402,  131  N.  Y.  603, 
30  X.  E.  196.     For,  in  order  to  escape  the  charge  of  heedlessly 
nmning  into  manifest  danger,  he  is  compelled  to  maintain  that, 
eren  after  he  had  climbed  the  pole  and  was  actually  within  reach- 
ing distance  of  the  place,  he  was  not  able  to  discern  and  avoid  the 
peril ;  and  yet  he  expects  that  the  defendant,  with  no  better  oppor- 
tunity, nor,  in  fact,  so  good,  should  have  known  all  about  it  in 
advance  of  his  going  there  and  have  made  the  place  safe. 

This  also  disposes  of  the  question  whether  the  defendant  is 
chargeable  with  notice,  and  so  with  negligence,  by  reason  of  the 
time  which  must  have  elapsed  since  the  electric  light  wire  had 
fallen  from  the  bracket.     The  evidence  is  that  the  insulation  was 
off  at  the  point  of  contact,  and  that  the  pole  had  been  burned 
into  to  the  depth  of  an  inch  and  the  length  of  five  inches.     It  was 
also  testified  that  no  rain  had  fallen  in  that  locality  for  at  least 
fiix  days,  and  that,  while  the  pole  might  have  been  burned  in  the 
way  described  in  a  single  night  if  it  had  rained,  it  could  not; 
bave  been,  during  the  period  mentioned,  if  it  were  dry;   from 
which  it  is  argued  that  the  situation  had  existed  as  it  stood  for 
upwards  of  that  time.     But  time,  under  the  circumstances,  does 
not  enter  into  the  problem.    It  figures  only  where  the  difficulty  is 
sndi  that  it  might  have  been  discovered,  and  so  should  have  been, 
by  the  exercise  of  reasonable  care  and  diligence.     Where,  as  here, 
the  situation  was  one  which  ordinary  observation  would  not  dis- 
close, as  the  plaintiff's  own  testimony  establishes,  the  time  for 
whidi  it  had  existed  is  clearly  immaterial. 
The  plaintiff's  case  is  therefore  brought  to  the  final  position 
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that  the  falling  of  the  electric  light  wire,  by  which  the  danger 
was  created,  was  the  result  either  of  an  originally  negligent  con- 
struction or  a  subsequent  negligent  maintenance,  for  either  of 
which,  as  it  is  contended,  the  defendant  was  liable.  In  two  re- 
spects it  is  claimed  that  the  telephone  line  was  not  what  it  should 
have  been  at  the  point  of  the  accident  In  the  first  place  it  is 
said  that  the  telephone  pole  never  should  have  been  set  up  between 
the  electric  light  wires,  but  on  the  outside  of  them,  by  which  they 
would  both  have  swung  clear  of  it,  and  in  the  next  place,  if  tfaia 
precaution  was  not  observed,  that  the  light  wire  which  made  the 
trouble  should  have  been  fastened  to  a  cross-arm,  and  not  a 
bracket.  By  the  former  arrangement,  as  it  is  contended,  there 
would  have  been  no  possible  contact  with  the  telephone  lines  or 
equipment  which  would  have  been  entirely  to  one  side  of  the 
light  wire;  and  by  the  other,  if  the  electric  light  wire  became 
unfastened  and  fell,  it  would  be  caught  by  the  end  of  the  cross- 
arm  and  so  not  get  down  onto  the  guy  wire,  as  it  did.  As  held 
at  the  trial,  it  is  unimportant  whether  the  telephone  or  the  elec- 
tric light  company  was  originally  responsible  for  the  interlocking 
of  these  lines ;  that  is  to  say,  whether  the  telephone  company  came 
along  after  the  electric  light  wires  were  up  and  set  up  its  polei 
between  them,  warding  off  the  one  by  fastening  it  upon  a  bracket, 
or  the  electric  light  company,  which  was  first  upon  the  ground, 
in  reconstructing  its  lines  strung  the  wires  as  they  were  found 
and  nailed  up  the  bracket  By  whichever  this  was  done  at  the 
outstart,  as  a  matter  of  subsequent  maintenance,  both  were  respon- 
sible for  its  continuance,  and,  if  that  was  negligent,  either  may  be 
held. 

The  opinion  was  expressed  by  a  number  of  witnesses  that  a 
cross-arm  was  safer  than  a  bracket,  and  that  it  was  the  only 
proper  construction  to  be  employed  in  such  a  situation.  The  prom- 
inent idea  in  the  minds  of  the  most  of  those,  however,  seemed 
to  be  that  by  this  means  linemen  and  others  who  were  called 
upon  to  work  among  the  wires  would  have  more  room  to  get 
about  in  and  less  likely  to  come  in  contact  with  them  —  so  far  as 
this  case  is  concerned,  an  entirely  irrelevant  matter.  But  the 
further  reason  was  also  given  that,  if  the  electric  light  Wire  got 
untied  when  fastened  to  a  cross-arm,  it  would  lodge  between  the 
pin  and  the  end  of  the  arm,  instead  of  falling  down  upon  the  guy 
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;  and  this  has  therefore  to  be  considered.     Some  of  the  wit- 
nesses, indeed,  admit  that  even  so  it  might  sway  in  the  wind  and 
swing  off,  and  that  it  would  then  fall  to  where  the  guy  wire  was 
tied  around  the  pole,  the  same  as  from  the  brackets ;  a  possibility 
which  would  not  seem  to  make  the  one  device,  in  this  respect, 
much  better  than  the  other. 

But,  passing  this  by,  as  well  as  the  counter-suggestion,  that 
in  falling  from  a  cross-arm  there  would  be  a  greater  sag,  which 
ironld  make  it  obvious  that  something  was  out  of  order,  all  of 
these  matters  become  irrelevant  in  the  face  of  the  real  test,  and 
diat  is  whether  the  construction,  which  is  complained  of,  was 
usual  and  ordinary.  An  employer  is  not  called  upon  to  exercise 
die  highest,  but  only  reasonable,  care,  nor  to  make  use  of  the 
ktest  and  most  approved  methods  and  appliances,  but  those  which 
Ae  custom  of  the  business  justifies.  Whatever  is  lacking  in  these 
must  be  regarded  as  falling  within  the  risks  assumed  by  the  work- 
man in  accepting  employment.  The  rule,  which  is  the  same  with 
regard  to  machinery  as  to  places  {Pattern  v.  Texas  &  Pacific  Rail- 
food,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361),  is  thus 
stated  in  20  Am.  &  Enc.  of  Law  (2d  ed.)  76: 

*  It  is  not  the  duty  of  the  master  to  furnish  the  best  machinery  and  appli- 
aaces  obtainable.  His  duty  is  discharged  when  he  furnishes  machinery  and 
appliances  which  are  reasonably  safe  and  suitable  for  the  intended  use  and 
of  the  character  ordinarily  in  use." 

And,  again  (page  70)  : 

"  Where  defective  construction  or  maintenance  of  place  of  work  is  charged 
as  the  cause  of  the  injury,  the  defendant  may  show  that  such  place  was  con- 
itiiicted  and  maintained  according  to  the  methods  in  common  use  by  other 


"  The  unbending  test  of  negligence  in  methods,  machinery,  and 
appliances,"  says  Mitchell,  J.,  in  TitiLs  v.  Railroad,  136  Pa.  618, 
20  AtL  517,  20  Am.  St  Rep.  944,  "  is  the  ordinary  usage  of  the 
Imsiness.     No  man  is  held  by  law  to  a  higher  degree  of  skill  than 
4e  fair  average  of  his  profession  or  trade,  and  the  standard  of 
due  care  is  the  conduct  of  the  average  prudent  man.     The  test 
of  negligence  in  employers  is  the  same,  and,  however  strongly 
they  may  be  convinced  that  there  is  a  better  or  less  dangerous 
wty,  no  jury  can  be  permitted  to  say  that  the  usual  and  ordinary 
way,  commonly  adopted  by  those  in  the  same  business,  is  a  neg- 
ligent way,  for  which  liability  shall  be  imposed."     If  this  be  so, 
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it  is  idle  to  contend  that  the  use  of  a  bracket,  instead  of  a  cross-arm^ 
in  the  present  case,  was  negligent.  No  fact  is  more  completely 
proved  than  that  this  has  been  a  common  construction,  where 
as  here,  an  electric  light  wire  is  merely  to  be  warded  off  or  kept 
clear  from  an  intervening  pole,  and  that  by  the  plaintiff's  own 
witnesses.  It  may  not  at  first  seem  so  clear  with  regard  to  the 
setting  of  the  telephone  pole  between  the  electric  light  wires. 
There  was  very  little  evidence  directed  to  that  subject  It  was 
rather  by  argument  that  it  was  sought  to  be  questioned.  No  one 
certainly  undertakes  to  say  that  it  was  not  an  entirely  safe  and 
proper  construction.  But  two  witnesses  were  directly  interrogated 
about  it,  and  both  answered  somewhat  ambiguously,  suggesting^ 
a  cross-arm  as  a  relief  from  that,  as  well  as  the  other,  situation, 
and  one  at  least  stating  that  this  would  be  the  ordinary  course 
to  pursue.  It  is  safe,  therefore,  to  class  this  construction  with 
the  other,  as  among  those  in  ordinary  use;  and,  the  defendants 
having  thus  in  both  employed  nothing  but  what  was  common  and 
usual  in  the  business,  there  was  nothing  in  either  of  which  it  could 
be  convicted  of  negligence,  and  the  plaintiff's  action  falls. 

An  adverse  conclusion  must  also  be  reached  on  the  questicm 
of  the  plaintiff's  contributory  negligence.  Ordinarily,  no  doubt, 
this  is  for  the  jury,  dependent,  as  it  is,  not  only  upon  the  facts, 
but  the  inferences  to  be  drawn  from  them.  Coolbroth  v.  Penn- 
sylvania Railroad,  209  Pa.  433,  58  Atl.  808.  But  here  the  facts 
are  undisputed,  and  there  is  but  one  conclusion  to  be  deduced; 
for,  disguise  it  as  we  may,  the  plaintiff  is  seeking  to  hold  the 
defendant  liable  for  that  which  was  in  reality  the  result  of  his 
own  heedless  and  unthinking  act.  Aside  from  the  inconsistency, 
already  adverted  to,  of  charging  the  defendant  with  negligence 
in  not  anticipating  and  providing  against  a  situation  into  which 
he  himself  advanced  in  broad  daylight,  it  is  manifest,  upon  the 
most  cursory  consideration,  that  ordinary  care  was  lacking  in 
the  course  he  took.  It  is  undoubtedly  to  be  taken  as  true  that 
the  contact  of  the  electric  light  wire  with  the  guy  wire  was  not 
observable  from  the  ground;  nor  that  the  insulation  was  gone, 
being  either  burned  off  or  abraded ;  nor  was  there  any  particular 
warning,  according  to  the  evidence,  in  the  circumstance  that  the 
bracket  was  vacant.  But,  whatever  allowances  is  to  be  made  for 
these  things,  they  disappear  after  the  plaintiff  had  climbed  the 
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pole  and  had  the  situation  immediately  before  him.  Had  he 
taken  pains  to  look,  he  could  not  fail  to  have  seen,  what  must 
have  been  within  a  foot  of  his  eyes,  that  the  electric  light  wire, 
which  was  plainly  distinguishable  by  its  size,  was  down  against 
the  pole,  in  contact  with  the  guy  wire,  which  it  thereby  of  neces- 
sity charged  with  its  high-tension  current;  and  yet,  notwith- 
standing this,  he  reached  out  and  took  hold  of  the  guy  wire  to 
help  himself  up  onto  the  cable,  with  the  unfortunate  result  which 
followed.  He  might  just  as  well  have  taken  hold  of  the  electric 
li^t  wire  itself,  under  the  circumstances,  and  he  is  chargeable 
the  same  as  though  he  had ;  the  two  being  plainly  in  contact.  It 
does  not  do  to  say  that  the  sun  was  in  his  eyes.  This  was  his  own 
doing,  and  he  had  no  business  to  go  up  into  this  network  of  wires 
htmpered  in  any  such  way.  What  he  could  have  seen  with  the 
exercise  of  suitable  care,  he  was  bound  to  see,  and  is  respon- 
rible  as  a  matter  of  law,  even  though  he  did  not.  Neither  is  it 
EDv  extenuation  to  say  that  a  guy  wire  is  supposed  to  be  harm- 
less, carrying  no  current.  The  liability  of  guy  wires  to  become 
eharged  in  just  this  way  by  contact  with  others  is  of  such  frequent 
occurrence  that  even  the  courts  have  taken  notice  of  it,  and  must 
therefore  be  assumed  to  be  known  to  a  person  of  the  plaintiff's 
practical  experience.  Says  Hall,  J.,  in  Royal  Electric  Co.  v. 
Here,  Rapports  Judiciares  de  Quebec,  11  Banc.  Roi,  436: 

*'  The  fact  that  guy  wires  become  from  accident  live  wires  of  the  most  dan- 
gaxms  character  is  one  unfortunately  of  too  frequent  occurrence  to  be  over- 
looked or  ignored  in  the  exei'cise  of  the  constant  supervision  which  an  electric 
ifstem  exacts,  and  which  the  public  have  the  right  to  enforce." 

And  this  is  quoted  with  approval  by  Brown,  J.,  in  Alexander 
r.  NanticoTce  Light  Co.,  9  Am.  Electl.  Cas.  188,  209  Pa.  571,  58 
AtL  1068,  67  L.  R  A.  476. 

If,  then,  electric  light  companies,  in  their  relation  to  the  public, 
are  to  be  held  to  the  exercise  of  such  care  that  this  contingency 
shall  not  happen,  surely  those  who  are  led  by  their  duties  up  into 
the  midst  of  intersecting  lines  and  wires  are  called  upon  to  recog- 
nize the  same  possibility  and  look  out  for  it,  under  the  penalty 
of  being  convicted  of  negligence  if  they  do  not. 

Sufficient  weight  was  not  given  by  the  jury  to  these  considera- 
tions, or  their  conclusions  must  have  been  different,  nor,  for  thnt 
matter,  by  the  court,  in  submitting  the  case  to  them.    Upor 
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review  of  it,  however,  at  this  time,  I  am  constrained  to  hold  that 
a  verdict  to  the  contrary  cannot  be  sustained. 

The  rule  to  show  cause  is  made  absolute,  and  judgment  is 
directed  to  be  entered  for  the  defendant  non  obstante  veredicto 
on  the  points  reserved. 


O'Leart  v.  Glens  Falls  Gas  &  Electric  Light  Co. 

New  York  Appellate  Division,  Third  Department  —  Sept.  IS,  1905. 

107  App.  Div.  505,  95  N.  Y.  Supp.  232. 

Death  from  Contact  with  Bboken  Electbic  Light  Wibb  in  Stbdet  —  Ci 
Rbquibed  of  Electric  Light  Company  —  Pbesumption  or  NsQUcnzfOB. 
—  In  an  action  brought  against  an  electric  light  company  to  reooTer  dam- 
ages resulting  in  the  death  of  the  plaintiffs  intestate,  it  appeared  that 
the  intestate,  a  boy,  was  killed  while  playing  in  the  street  in  conaequenoe 
of  an  electric  shock  which  he  received  from  the  end  of  a  cut  or  broken 
electric  wire  which  belonged  to  the  defendant.  The  plaintiff  gave  eri- 
dence  to  the  effect  that  the  wire  had  been  down  from  two  to  nine  dayi 
'  prior  to  the  accident.  The  defendant  gave  evidence  to  the  effect  that  tlia 
wire  had  been  inspected  the  Sunday  preceding  the  Friday  of  the  aoddent 
and  offered  proof  to  the  effect  that  persons  who  were  in  the  vicinity  withia 
a  few  days  of  the  accident  had  failed  to  discover  that  the  wire  was  down. 
It  also  appeared  inferentially  that  the  broken  wire  was  no  longer  in  use. 
There  was  no  proof  that  the  wire  was  not  cut  by  the  servant  of  thd 
defendant. 

The  defendant  had  an  appliance  by  which  the  existence  of  the  broken 
wire  could  have  been  detected,  and  it  gave  no  explanation  of  its  failure 
to  use  such  appliance  since  the  inspection  made  upon  the  Sunday  previous 
to  the  accident. 

It  was  held  that  it  was  incumbent  upon  the  defendant  to  exercise  care 
proportionate  to  the  danger  resulting  from  the  presence  in  the  street  of 
an  electric  light  wire  carrying  a  deadly  current;  that  in  the  absence  af 
any  explanation  of  the  defendant's  failure  for  the  five  days  preceding  the 
accident  to  use  the  appliance  by  means  of  which  the  broken  wire  could 
have  been  detected,  the  jury  were  not  justified  in  finding  that  the  defend- 
ant had  used  the  requisite  degree  of  care;  that  the  doctrine  of  res  tpea 
loquitur  was  applicable. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant  and  from  an  order  denying  the  plain- 
tiff's motion  for  a  new  trial.     Reversed. 

Injury  from  Contaot  witli  Wires  in  Street.  —  See  references  and  canca 
collated  in  note  to  Spires  v,  M,  d  M.  Elec.  L.,  H,  d  P.  Co,,  ante. 
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The  defendant  is  a  corporation  engaged  in  the  business  of  generating  and 
■applying  gas  and  electricity  for  light  and  power  purposes  in  the  village  of 
Gkns  Falls,  and  for  that  purpose  has  erected  and  maintains  poles  and  wires 
OB  many  of  the  public  streets  in  said  village.  One  of  its  pole  lines  extendi 
«p  Walnut  street,  crossing  Lawrence  street  at  right  angles.  At  the  time  of 
the  accident  to  plaintiff's  intestate  a  loop  from  the  Walnut  street  line  ran 
for  some  distance  up  Lawrence  street.  On  the  night  of  May  13,  1904,  at  about 
seren  o'clock  in  the  evening,  the  plaintiff's  intestate,  a  boy  of  fifteen  years  of 
sge,  was  playing  with  other  boys,  in  the  vicinity  of  the  intersection  of  Walnut 
sad  Lawrence  streets,  a  game  called  "  Steps  Taken."  During  the  course  of 
the  game  the  plaintiff's  intestate  was  being  pursued  by  one  of  his  playmates, 
sad,  running  across  the  street,  put  out  his  hand  to  dodge  around  a  tree  which 
flood  between  the  curb  and  the  sidewalk.  As  he  put  out  his  hand  it  came 
IB  contact  with  the  end  of  an  electric  light  wire,  which  caused  a  flash  of  light 
•ad  threw  him  upon  the  street  and  caused  his  death.  It  seems  that  this 
bnoch  of  the  defendant's  wire,  which  extended  for  some  distance  down 
Lawrence  street,  had  prior  to  this  time  become  separated,  either  cut  or  broken. 
The  electric  current  in  the  wire  came  from  the  east.  The  part  of  the  wire 
wkieh  was  from  the  west  was  therefore  a  dead  wire.  That  coming  from 
the  east  carried  a  voltage  of  about  2,200  volts,  and  it  was  this  current  that 
erased  the  death  of  the  plaintiff's  intestate.  This  action  was  brought  for 
damage  for  negligence  causing  the  death.  A  trial  was  had  before  the  court 
sad  jury,  with  a  verdict  of  no  cause  of  action.  After  the  denial  of  the 
motion  for  a  new  trial,  the  plaintiff  has  here  appealed  from  the  judgment 
duDuaaing  the  complaint  and  from  the  order  denying  his  motion  for  a  new 
trial 

Before  Pabkeb,  P.  J.,  and  Smith,  Chase,   Chestes,   and 
HotroHTOw,  JJ. 

Timothy  /.  Dillon,  for  appellant. 

/.  A,  Kellogg,  for  respondent. 

Opinion  by  Smith,  J. : 

The  complaint  in  this  action  charges  the  defendant  with  negli- 
gence in  permitting  and  allowing  one  of  its  wires,  used  for  the 
purpose  of  conducting  electricity,  to  become  broken,  and  in  allow- 
ing and  permitting  said  wire  to  remain  broken  and  out  of  repair, 
and  to  hang  suspended  downward  toward  the  ground,  so  that  said 
▼ire  might  come  in  contact  with  persons  in  or  upon  or  using  said 
street  while  the  said  wire  was  charged  with  electricity.  The 
evidence  of  two  witnesses  for  the  plaintiff  was  to  the  effect  that 
the  wire  had  been  down  at  least  two  days  prior  to  the  accident. 
Another  witness  swore  that  it  was  down  four  days,  while  still 
mother  witness  swore  that  she  saw  the  wire  hanging  upon  the 
tree  nine  days  before  the  accident.     As  against  this  the  defend- 
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ant  offered  proof  that  the  wire  was  newly  put  up  a  year  before. 
The  superintendent  of  the  defendant  inspected  it  the  Sunday 
preceding  the  Friday  of  the  accident,  and  other  witnesses,  who 
were  in  the  vicinity  within  a  few  days  of  the  accident,  failed  to 
discover  that  the  wire  was  down.  From  the  evidence  it  appears 
that  the  defendant  had  at  its  station  a  ground  detector,  from  which 
it  could  be  determined  whether  the  wire  had  at  any  time  broken 
down  and  become  grounded.  It  appears  that  where  the  end  of  a 
broken  wire  hangs  loosely  over  a  tree,  for  instance,  and  does  not 
come  in  contact  in  any  way  with  the  ground  and  thus  make  a 
ground  circuit,  this  broken  wire  would  not  be  shown  by  the  test 
made  by  this  ground  detector.  This  superintendent  swears,  how- 
ever, that  there  was  another  test  —  the  "magneto  pole;"  "that 
is,  in  our  company.  That  is  a  little  appliance,  with  a  couple  of 
wires  attached  to  it,  to  put  in  the  circuit  and  ring  it  up.  If  it 
don't  ring  it  is  open.  These  are  the  devices  used  by  electric  li^t 
companies  for  the  purpose  of  detecting  wires  that  are  broken; 
and,  when  we  detect  a  wire  that  is  broken,  we  look  it  up  right 
away."  If  the  end  of  this  broken  wire,  then,  touched  a  tree,  so 
as  to  form  a  ground  connection,  the  fact  would  be  ascertained  by 
the  ground  detector.  An  open  wire,  however,  in  which  no  ground 
connection  was  made,  could  only  be  ascertained  by  the  use  of  this 
magneto  pole.  With  this  magneto  pole  at  hand,  the  use  of  which 
would  have  discovered  this  break,  there  is  not  one  word  of  evi- 
dence that  that  instrument  was  used  at  any  time  for  such  purpose. 
Assuming,  for  the  argument,  that  the  inspection  made  upon  the 
Sunday  previous  to  the  accident  was  a  thorough  one,  we  are  not 
satisfied  with  the  verdict  of  a  jury  which  holds  the  defendant  to 
have  been  without  fault  in  failing  for  five  days  to  make  tests  by 
an  instrument  in  their  possession  which  would  have  discovered 
the  break  and  the  danger.  With  all  safeguards  an  electric  cur- 
rent of  2,200  volts  along  the  streets  of  a  city  presents  great  danger. 
Care  proportioned  to  that  danger  the  law  demands  of  defendant 
as  reasonable  and  requisite.  No  reason  is  disclosed  in  the  record 
for  failing  to  ascertain  b}'  the  magneto  pole  that  the  wire  was 
broken.  Without  such  explanation  we  are  of  opinion  that  the 
jury  were  not  justified  in  finding  that  the  defendant  had  used 
all  precautions  which  the  law  requires  to  protect  the  public  from 
harm. 
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The  other  hranch  of  the  ease,  however,  to  wit,  the  charge  of 
n^ligence  in  suflFering  the  wire  to  fall  and  present  this  dangerous 
»tuatioDy  seems  to  have  been  overlooked  by  the  learned  trial  judge. 
This  wire  extended  along  the  public  highway.  It  was  charged 
with  a  dangerous  and  deadly  current  of  electricity.  That  the 
bfeaking  of  a  wire  under  such  circumstances  would  constitute  a 
ffima  facie  case  of  negligence,  so  as  to  call  upon  the  defendant 
to  give  full  explanation,  would  seem  to  me  undoubted.  In  fact, 
the  learned  counsel  for  the  defendant  in  his  brief  admits  this 
general  doctrine  as  applicable  to  this  case,  but  insists  that  the 
doctrine  itself  goes  to  the  extent  only  of  declaring  that  from  the 
accident  the  jury  may  infer  negligence,  but  are  not  bound  so  to 
do.  Plaintiff^s  counsel,  granting  the  right  of  the  jury  to  disregard 
tlie  prima  facie  case  thus  made,  contends  that  he  has  not  been 
given  the  benefit  of  the  rule  by  the  learned  trial  judge  in  his 
charge. 

Examining  the  charge  of  the  court,  it  was  first  charged  that 
to  establish  his  case  the  plaintiff  must  produce  evidence  which 
satisfied  the  jury  that  the  defendant  has  done  something,  or 
omitted  something  which  he  ought  otherwise  to  have  done.  The 
dai^  then  proceeds : 

*•  It  won't  do  for  you  to  guess,  to  say  that  the  boy  is  killed  and  somebody 
ooght  to  pay;  but  the  plaintiff  must  produce  evidence  to  you  as  sensible, 
pnetical  men,  which  lodges  in  your  mind  and  brings  to  it  a  reasonable  satis- 
faction that  he  is  right  in  the  controversy.  If  the  evidence  is  evenly  balanced, 
or  if  you  cannot  find  that  the  necessary  fact  exists,  then  the  plaintiff  cannot 
recover.  *  *  *  It  don't  rest  upon  the  defendant  to  account  for  the  accident, 
i&d  it  will  not  do  to  say  that,  because  the  boy  was  killed  by  the  defendant's 
wire,  that  makes  the  defendant  liable.  This  defendant  had  a  perfect  right  to 
mn  through  the  streets  of  Glens  Falls  its  wires,  and  to  carry  through  them 
the  current  of  electricity  which  it  maintained  through  them ;  and  if,  after 
(feing  that  as  it  did,  it  wouldn't  be  fair,  if  this  line  should  break  that  day, 
perhaps  a  few  hours  before  the  accident,  and  then  the  boy  was  killed,  to  say 
that  the  defendant  had  been  negligent.  That  wouldn't  do,  because  it  might 
he,  and  would  be  in  such  a  case,  one  of  these  accidents  which  we  all  must 
itand  when  they  come  to  us." 

At  the  close  of  the  charge  the  plaintiff  excepted  to  that  part  of 
the  charge  in  which  it  was  said  that  it  did  not  rest  with  the  de- 
fendant to  account  for  the  accident,  and  also,  if  the  wire 
break  from  any  cause,  it  would  not  do  to  say  that  the 
was  negligent,  and  asked  the  court  to  charge: 
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"That  the  fact  that  the  electric  wire  fell,  and  that  plaintiff  was  injured 
by  coming  in  contact  therewith,  affords  sufficient  prima  facie  evidence  that 
the  accident  arose  from  want  of  care  on  the  part  of  the  electric  light  cam- 
pany." 

To  this  the  court  responded: 

*'  That  is  so  under  ordinary  circumstances.  It  appears  here  that  the  wire 
was  hanging  down  before  this  accident;  and  both  sides  have  attempted  t» 
explain  the  situation  by  evidence.  Upon  the  whole  evidence,  as  it  now  ataadsy 
it  is  a  bare  question  of  fact  for  the  jury  whether  this  was  down  on  acooiiBi 
of  the  negligence  of  the  defendant,  or  whether  it  was  down  for  such  a  lengtb 
of  time  that  it  would  have  known  or  ought  to  have  discovered  it  with  a 
reasonably  proper  inspection." 

To  the  refusal  to  charge  the  plaintiff  excepted. 

The  exceptions  noted  are,  we  think,  well  taken.  If  the  doctrine 
of  "  res  ipsa  loquitur  "  be  here  applicable,  upon  proof  of  the  hap- 
pening of  the  accident  the  negligence  of  the  defendant  was  prima 
facie  established,  and  it  was  for  the  defendant  to  account  for  the 
accident,  or  at  least  to  give  such  explanation  as  was  in  its  power 
of  how  the  wire  happened  to  be  down.  The  qualification  made 
by  the  court,  to  the  effect  that  this  was  so  "  under  ordinary  cir- 
cumstances," would  seem  to  imply  that  the  rule  was  not  applicable 
to  the  case  at  bar.  We  think  the  request  to  charge  was  properly 
made  and  should  have  been  granted  without  qualification. 

The  force  of  this  exception,  too,  would  seem  to  be  emphasized 
by  what  seems  to  us  an  utter  failure  on  the  part  of  the  defendant 
to  explain  this  accident.  It  was  stated  upon  the  argument  that 
this  wire  down  Lawrence  street  was  no  longer  in  use.  This  does 
not  directly  appear  in  the  record.  It  appears  inferentially,  how- 
ever. The  testimony  of  one  of  plaintiff's  witnesses  was  that  the 
wire  had  been  severed  for  nine  days.  If  the  wire  were  in  constant 
use,  some  proof  could  probably  have  been  secured  that  the  light 
which  it  fed  had  been  burning  during  some  of  those  nine  days. 
Moreover,  within  three  or  four  days  after  the  happening  of  the 
accident  a  wire  was  put  up  there  by  the  superintendent  himself 
for  the  purpose  of  simply  testing  to  see  how  near  to  the  tree  the 
wire  came.  If  the  wire  had  been  in  constant  use,  it  would  natu- 
rally have  been  replaced  forthwith,  and  there  would  have  been 
no  need  for  this  experiment.  If  the  wire  were  not  in  use,  it  is 
not  clear  that  the  defendant  was  not  guilty  of  negligence  as  matter 
of  law  in  leaving  a  wire  in  a  public  street,  charged  with  2,200 
volts  of  electricity,  for  which  there  was  no  use  whatever,  and 
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which  wire  might  by  some  accident  fall  to  the  injury  of  passers- 
hy.  If  ihe  wire  were  not  in  use,  it  was  not  impossible  that  some 
lineman  of  the  defendant  may  himself  have  cut  it  for  some  pur- 
pose. It  is  much  more  probable  that,  if  this  wire  were  cut,  it 
was  cut  by  some  servant  of  the  defendant  than  by  some  wrong- 
doer, who  would  have  to  climb  twenty-five  feet  in  the  air  to  reach 
it  There  is  not  one  word  of  evidence,  however,  from  the  de- 
fendant^ that  the  line  was  not  cut  by  its  servants.  Without  proof, 
then,  that  this  line  was  not  cut  by  some  of  the  servants  of  the  de- 
fendant, we  think  the  defendant  has  failed  to  account  for  the 
accident,  and  failed  to  rebut  the  prima  fade  proof  furnished  by 
the  happening  of  the  accident  itself. 

It  follows,  therefore,  that  this  judgment  must  be  reversed,  and 
t  new  trial  ordered. 

All  concur;  Chesteb  and  Houghton,  J  J.,  in  result,  on  the 
ground  that  the  verdict  is  against  the  weight  of  the  evidence. 


Waeben  v.  City  Electbic  Railway  Co. 

Michigan  Supreme  Court  —  Sept,  19,  1905, 
4  St.  Ry.  Rep.  487,  141  Mich.  298,  104  N.  W.  613 

Elbctbicitt  —  Injtjby  to  Chuj)  by  Shock  fbom  Telephone  Wire 
Crabged  by  CbNTACT  WITH  Tbolley  Wibb  AS  RESULT  OF  Storm.  —  Where 
plaintiffy  a  child  of  eleven,  was  injured  by  coming  in  contact  with  a  live 
telephone  wire,  which  lay  upon  the  ground  in  a  public  street,  and  which 
YeoeiTed  its  dangerous  current  from  a  trolley  span  wire  belonging  to  de- 
fendant, through  its  being  pressed  down  upon  the  span  wire  by  a  limb  of 
a  tree,  which  was  broken  by  a  severe  storm  the  previous  evening,  at  a 
eonsiderable  distance  from  the  point  where  the  wire  parted  and  fell,  and 
where  the  evidence  tended  to  prove  insufficient  insulation  of  the  span 
wire,  the  questions  of  the  defendant's  negligence  in  not  properly  insulat- 
ing such  span  wire  and  in  not  protecting  it  from  the  impact  with  other 
wires,  and  as  to  whether  there  had  been  reasonable  and  proper  inspection, 
were  for  the  jury. 

Same  —  Pboximate  Cause.  —  In  such  case,  if  there  was  a  want  of  insula- 
tion or  failure  to  guard  the  span  wire  to  an  extent  that  a  prudent  man 
would  do  it,  there  was  a  failure  of  duty  which  might  be  a  concurring 
cause  of  the  accident,  in  which  case  it  could  not  be  said  that  the  proxi- 
mate cause  was  the  breaking  of  the  tree. 

.  Same  —  Inspection.  —  Reasonable  and  proper  inspection  held,  in  such 
case,  to  depend  upon  the  condition  of  the  line  and  the  nature  of  the 
danger  to  be  feared. 
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4.  Sua  —  Judicial  Notice.  —  Electricity  ia  ■  tT»cheroiu  ud  dntnctiN 
mgent,  of  whose  dangerous  quftUtiea  the  court  nutj  t«ke  judicial  notigi^ 
«■  well  Bi  of  the  fact  that  society  recognisM  them  uid  acta  aocm^igtr. 

6.  Same  —  lNaTBi;cTioHs  as  to  Cabb  Re<iuibbd.  —  In  aucb  caae,  a  chiip 
that  the  duty  impoaed  upon  the  railway  company  in  the  use  of  ekctridtj 
was  Buch  as  ordinarily  careful  and  prudent  persons  would  exerdN  m 
dealing  with  electricity  under  similar  circumstances,  waa  sufficieatlj 
favorable  to  defendant. 

0.  Sauk  —  Expbict  Testiuoht  as  to  Suiticibitct  of  InariAToiB.  —  Ii 
such  case,  experienced  persons  held  competent  to  testify  as  to  the  eBaaej 
of  a  certain  kind  of  inaulators  used  to  prevent  hot  span  wires,  ai  veQ 
as  their  tendency  to  fall  into  disuse  in  places  where  formerly  used  ul 
also  held  that  it  was  proper  to  introduce  the  insulator  in  evidence. 

Defendant    appeals    from    judgment    in    favor    of    plaintiS. 
A^rmed. 

Phillips  £  JeJiks,  for  appellant. 

8.  A.  Oraham  and  Oeorge  O.  Moore,  for  appellee. 

Opinion  by  Hooker,  J, : 

The  plaintiff,  a  lad  of  eleven  years  of  age,  waa  seriously  injured 
by  coming  in  contact  with  a  live  telephone  wire,  which  lay  upon 
the  ground  in  a  public  street  in  Port  Huron.  The  proof  shows 
that  the  telephone  wire  received  its  dangerous  current  fpom  t 
trolley  span  wire  belonging  to  appellant,  through  its  being  pressed 
down  upon  said  span  wire  by  the  limb  of  a  tree,  which  waa  biokeii 
by  a  severe  storm  the  previous  evening,  at  a  eonaiderable  distance 
from  the  point  where  the  wire  parted  and  fell,  which  waa  the 
place  where  the  boy  was  injured.  Action  was  brought  agaiiut 
the  telephone  company  and  the  appellant,  and  a  verdict  and  judg- 
ment of  $9,000  was  returned  against  the  latter;  a  verdict  being 
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the  proof  as  to  the  former  was  improperly  admitted,  and  that  the 
inspection  was  conclusively  shown  to  be  reasonable.     Whatever 
may  be  said  of  the  former,  we  cannot  say  as  a  matter  of  law  that 
the  inspection  proved  was  reasonable  and  proper.     That  is  a  ques- 
tioii  for  the  jury,  depending  as  it  does  upon  the  condition  of  the 
line  and  the  nature  of  the  danger  to  be  feared.     The  frequency 
and  care  required  in  inspections  depend  much  upon  the  character 
of  the  apparatus,  or  machinery,  or  other  agent  from  which  danger 
is  to  be  feared,  and  as  its  destructiveness  and  danger  is  increased 
die  duty  of  care  increases.     In  other  words,  the  degree  of  hazard 
attending  the  use  of  a  dangerous  article  has  a  direct  relation  to 
the  care  which  is  requisite  in  its  use.     Electricity  is  to  be  classed 
with  gunpowder,  dynamite,  and  other  treacherous  and  destructive 
agents,  of  whose  dangerous  qualities  we  may  take  judicial  notice, 
as  well  as  of  the  fact  that  society  recognizes  them,  and  acts  accord- 
ingly.    No  prudent  man  handles  these  things  with  a  low  degree 
of  caution.     We  find  it  unnecessary  to  say,  as  some  courts  have 
aaid,  that  the  use  of  electricity  imposes  the  duty  of  the  greatest 
possible  care.     The  circuit  judge  did  not  so  charge,  but  contented 
himself  with  saying  that  the  duty  requisite  was  such  as  ordinarily 
careful  and  prudent  persons  would  exercise  in  dealing  with  elec- 
tricity under  similar  circumstances.     This  was  sufficiently  favor- 
aMe  to  the  defendant,  although  it  involved  the  idea,  before  ex- 
pressed, that  the  nature  of  the  hazard  is  an  element  in  determining 
the  question.     The  frequency  and  nature  of  the  inspections  re- 
quired depend  in  a  measure  upon  this.     The  following  authori- 
ties,  suggested  by  plaintiff's  brief,  show  the  trend  of  decisions 
upon  this  subject:    Friesenhan  v.  Telephone  Co,,  134  Mich,  292, 
W  X.  W.  501 ;  Wolpers  v.  N.  Y.  £  Q.  Elec.  Co.  (Sup.),  86,  N.  Y. 
Snpp.  845;  Paine  v.  Electric  Co.  (Sup.),  7  Am.  Electl.  Cas.  651, 
72  X.  Y.  Supp.  279 ;  Will  v.  Edison  Co.  (Pa.),  7  Am.  Electl.  Cas. 

\  642,  50  Atl.  161,  86  Am.  St.  Rep.  732;  Denver  Con.  Electric 
Co.  V.  Lawrence  (Colo.  Sup.),  8  Am.  Electl.  Cas.  617,  73  Pac.  39 ; 
Economy  L.  £  P.  Co.  v.  Hitter  (111.),  8  Am.  Electl.  Cas.  462,  68 
N.  K  72;  Memphis  St.  Ry.  v.  Kartright  (Tenn.),  75  S.  W.  719; 
Lexington  Ry.  Co.  v.  Fain  (Ky.),  8  Am.  Electl.  Cas.  499,  71 
S.  W.  628  ;  Lutolf  v.  United  Elec.  Co.  (Mass.),  8  Am.  Electl.  Cas. 

I  506,  67  N.  E.  1026;  Richmond  &  P.  Elec.  Ry.  Co.  v.  Rnhin^ 
(Ta.),  9  Am.  Electl.  Cas.  138,  47  S.  E.  834 ;  Keasbey,  Elec.  Wires 
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§§  242,  269;  3  Current  Law,  1182;  1  Current  Law,  996;  Ci'fy 
£lec.  Co.  V.  Conery,  6  Am.  Electl.  Gas.  217,  61  Ark.  381,  33  S. 
W.  426,  31  L.  R.  A.  570.  54  Am.  St.  Rep.  262;  3  Current  Law, 
1185. 

Cotinsel  contend  that  the  evidence  shows  that  a  reasonable  time 
for  appellant  to  discover  the  danger  and  make  repairs  had  not 
elapsed,  and  that  the  jury  should  have  been  so  instructed.  Were 
it  conclusively  shown  that  defendant's  line  was  in  such  perfect 
condition  that  the  live  wire  was  only  chargeable  to  the  effect  of  in 
extraordinary  storm,  this  point  would  merit  more  consideratioiL 
But  there  was  a  claim  of  negligence  in  not  properly  insulating  tbe 
span  wire,  and  in  not  protecting  it  from  the  impact  of  other  wires, 
both  of  which  questions  were  for  the  jury. 

In  this  connection  it  is  urged  that  the  proximate  cause  of  the 
injury  was  not  the  want  of  insulation,  nor  the  failure  to  guard 
the  span  wire,  but  it  was  the  breaking  of  the  tree.  It  is  generallj 
the  case  that  an  accident  is  the  result  of  concurring  causes.  If 
the  rain  and  snow  never  fell  and  the  wind  never  blew,  wires  would 
be  less  likely  to  fall  and  break.  In  this  case  the  span  wire  wu 
hot  where  it  was  not  intended  to  he.  The  telephone  wire  vai 
pressed  upon  it  when  it  was  not  so  intended.  The  wire  burned  m 
two  from  the  intense  beat  taken  on  from  the  span  wire,  aud  tb» 
ends  fell.  All  of  these  were  things  to  be  anticipated  and  guarded 
against.  If  this  was  not  done  to  the  extent  that  a  prudent  man 
would  do  it,  there  was  a  failure  of  duty,  which  might  be  a  cca- 
curring  cause  of  the  accident,  making  defendant  liable.    Thia 
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upon  the  effectiveness  of  these  insulators ;  also,  that  it  was  proper 
to  introduce  the  insulator  or  hanger  in  evidence. 

Walker,  a  foreman  of  defendant,  was  asked  on  cross-examina- 
tion if  it  was  not  common  knowledge  and  common  talk  among  the 
defendant's  employees  that  the  span  wires  were  charged.  If  this 
wts  not  proper  on  cross-examination,  the  answer  did  not  injure 
defendant;  for  our  attention  is  not  called  to  an  admission  that 
it  was  so.  It  was  not  improper  to  show  on  cross-examination  that 
lie  may  have  warned  linemen  against  hot  span  wires. 

It  is  claimed  that  the  damages  were  excessive.  On  motion  for 
t  new  trial  they  were  reduced  to  $6,000,  in  which  plaintiff  ac- 
^esced.  The  injury  was  serious,  and  we  think  the  judgment 
Aould  not  be  reversed  on  this  ground. 

Complaint  is  made  of  the  intemperate  discussion  of  the  case, 
kit  we  are  not  satisfied  that  defendant  was  injured  by  what  was 
Hid.     We  think  it  unnecessary  to  discuss  other  questions. 

We  have  found  no  error,  and  the  judgment  is  affirmed. 


81ATTLE  Eleotbio  Co.  v.  Snoqualmie  Falls  Poweb  Co.  et  al. 

Wiuhingtan  Supreme  Court  —  Oct,  H,  1905, 

40  Wash.  380,  82  Pac.  713. 

OmiTBAcr  TO  SuppLT  Electric  Cubbent  fob  Pubuo  Use  —  Specific  Peb- 
fOBMANCEL  —  Where  a  contract  by  a  power  company  to  furnish  electric 
current  for  running  the  street  cars  of  a  city  and  for  maintaining  its 
lighting  system  violated  the  franchise  of  the  company,  by  stipulating  that 
it  would  furnish  electric  current  to  no  one  else  to  be  used  in  competition, 
it  was  held  that  such  contract  might  be  specifically  enforced  imtil  the 
party  operating  the  city  railway  and  lighting  system  could  secure  power 
from  other  sources. 

Appeal  by  defendants  from  a  judgment  for  plaintiff.    Affirmed. 
Thomas  B.  Hardin,  for  appellants. 
Piles,  Donworth  &  Howe,  for  respondent. 

Opinion  pee  Cubiam  : 

The  appellant,  Snoqualmie  Falls  Power  Company,  was  incor- 
lorated  in  January,  1898,  for  the  purposes  of  manufacturing  and 
leDing  electricity  to  public  and  private  consumers,  for  heat,  light. 
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and  power  purposes.  Its  capital  Bt4>ck  was  fixed  at  $500,000, 
divided  into  5,000  shares  of  the  par  value  of  $100  each,  all  of 
which  with  the  exception  of  four  were  subscribed  for,  and  htn 
since  been  owned  by  one  William  T.  Baker.  In  Augnst,  1898, 
the  city  of  Seattle  granted  a  franchise  to  the  said  Baker,  running 
for  a  period  of  thirty-aix  years,  conferring  upon  him  the  rigjit  to 
erect  poles  upon  the  streets  of  that  city,  and  string  wires  thereto, 
for  the  purpose  of  distributing  therein  electricity  generated  at  tlie 
power  plant  of  the  Snoqualmie  Palls  Power  Company.  The  fnn- 
chise  contained  a  number  of  restrictions  intended  for  the  bmefit 
of  the  consumers  of  the  product  of  the  plant.  It  required  the 
grantee  to  distribute  the  current  manufactured  by  him  at  "  hi» 
Snoqualmie  Falls  power  house  "  to  "  all  persons  and  corporations 
desiring  the  same  "  on  equal  terms  and  under  reasonable  r^lft- 
tirms,  and  pTohibitcd  him  from  cntrTin"  into  auy  [■ombination 
whatsoever,  whereby  the  public  or  the  city  would  be  deprived  of 
the  benefits  of  competition  in  the  purchase  of  electricity.  Imme- 
diately on  obtaining  this  franchise,  Baker  organized  another  co^ 
poration,  called  the  "  Seattle  Cataract  Company,"  and  assigned 
to  this  company  all  the  rights  he  had  acquired  by  the  grant  lo 
him  of  the  above-mentioned  franchise.  The  capital  stock  of  thia 
compiiny  was  fixed  at  $100,000,  divided  into  1,000  shares  of  the 
par  value  of  $100  each.  Of  these  shares  Baker  has  likewise 
owned  the  entire  issue  except  a  mere  nominal  number.  In  Janu- 
ary,  1900,  the  respondent  corporation  was  organized.     At  ihat 
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Company,  by  the  terms  of  which  the  latter  company  agreed  to  sell 
to  the  former  3,000  continuous  electrical  horse  power,  to  be  de- 
U^red  at  such  time  or  times  and  in  such  quantities  as  might  be 
called  for  by  the  respondent  for  the  sum  of  $54,000  per  annum 
(being  at  the  rate  of  $18  per  horse  power  per  annum),  to  be  paid 
in  monthly  installments ;  agreeing  further  to  allow  the  purchasing 
company  a  certain  excess  of  power  in  case  it  might  desire  it,  at 
the  same  rate  per  horse  power  per  annum  it  paid  for  the  $3,000. 
This  additional  power  was  afterwards  fixed  at  250  horse  power  per 
aniniTn.     The  contract  entered  into  between  the  parties  contained 
Bumerons  conditions,  among  which  was  a  condition  to  the  effect 
Aat  no  electric  current  should  be  sold  in  the  city  of  Seattle  by 
the  Snoqualmie  Falls  Power  Company  to  be  used  in  any  branch 
of  business  in  which  the  respondent  was  engaged ;  a  condition  in 
direct  violation  of  the  ordinance  under  which  electric  current  was 
permitted  to  be  brought  from  the  power  plant  of  the  Snoqualmie 
Falls  Power  Company  into  the  city  of  Seattle.     The  parties  con- 
tinued to  operate  under  the  terms  of  this  contract  until  the  morn- 
ing of  May  24,  1903,  when  the  Snoqualmie  Falls  Power  Com- 
pany, in  violation  of  the  terms  of  the  contract,  and  without  notice, 
ent  the  connection  between  its  generator  and  the  respondent's 
power  plant ;  and,  when  inquiry  was  made  as  to  cause,  stated  that 
it  bad  decided  not  to  continue  any  longer  in  the  performance  of 
the  contract.     Thereupon    the   respondent    brought    this    action 
against  it,  and  against  the  Seattle  Cataract  Company,  to  compel 
Ae  performance  of  the  contract.     A  temporary  mandatory  in- 
junction was  issued,  compelling  the  appellant  to  furnish  the  power 
until  a  final  hearing  could  be  had  on  the  question  at  issue  between 
the  parties,  and  on  this  hearing  the  injunction  was  continued  in 
force  until  June  4,  1904;  the  court  granting  to  the  respondent 
that  length  of  time  in  which  to  obtain  power  from  other  sources. 
The  appeal  is  from  the  last-mentioned  judgment. 

In  its  complaint  the  respondent  set  out  the  contract  above  men- 
tioned, and  alleged  a  compliance  therewith  on  its  own  part.  It 
further  alleged  that  it  was  a  public  service  corporation,  engaged 
m  the  business  of  operating  street  cars  and  electric  light  systems 
in  the  city  of  Seattle  by  electric  power;  that  its  own  generating 
plants  were  not  designed  for,  and  were  insufficient  to  furnish,  the 
power  necessary  to  operate  its  systems;  and  that  unless  the  ap- 
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pellant  Snoqualmie  Falls  Power  Company  should  be  compelled 
to  continue  in  the  performance  of  its  contract,  it  would  be  unaUe 
to  keep  its  system  of  railways  and  lights  in  operation,  therebj 
causing  great  annoyance  and  injury  to  the  public,  and  to  those 
who  were  dependent  upon  it  to  furnish  them  with  transportatioB 
and  light;  and  that  already  great  confusion  had  been  caused  bj 
the  cutting  off  of  the  power  theretofore  furnished  it  by  the  ap- 
pellant last  named.  The  prayer  was  for  relief  appropriate  to  the 
allegations  of  its  complaint.  The  appellants  answering  denied 
that  the  respondent  was  without  means  of  its  own  to  generate 
sufficient  power  for  its  own  use,  and  set  out  affirmatively  the 
negotiations  leading  up  to  the  formation  of  the  several  corpora- 
tions, the  execution  of  the  contract,  and  averred  that  the  contract 
was  designed  to  create  a  monopoly,  and  was  in  direct  violation  of 
the  franchise  granted  to  Baker,  in  which  the  appellant  corpora- 
tions operated,  and  was  therefore  null  and  void,  and  such  as  a 
court  of  equity  would  not  enforce.  The  reply  was  a  denial  of 
all  of  the  affirmative  allegations  of  the  complaint  going  to  show 
a  participation  by  the  respondent  in  any  unlawful  acts,  or  acts 
against  public  policy,  or  knowledge  on  its  part  of  any  violations 
of  its  franchise,  or  of  public  policy,  by  the  appellants. 

The  evidence  in  the  case  is  voluminous,  and  the  arguments  of 
counsel  in  this  court,  have  taken  a  wide  range;  but  it  seems  to 
us  that  the  real  question  presented  by  the  record  is  one  not  difficult 
of  solution.  It  will  be  remembered  that  the  trial  court  did  not 
imdertake  in  its  judgment  to  compel  a  specific  performance  of  the 
contract  between  the  parties,  but  he  held  that  the  evidence  justified 
the  conclusion  that  the  facilities  under  the  command  of  the  re- 
spondent were  not  then  sufficient  to  enable  it  to  generate  sufficient 
electric  current  to  enable  it  to  operate  in  an  efficient  manner  the 
public  facilities  it  was  required  by  its  franchise  to  operate,  and 
it  required  the  appellants  to  continue  to  furnish  the  power  the 
respondent  had  contracted  with  it  to  furnish,  and  had  relied  upon^ 
only  until  such  reasonable  time  as  the  respondent  could  supply 
itvSolf  from  other  sources.  The  only  questions  presented,  there- 
fore, are,  did  the  court  err  in  its  finding  that  the  respondent  had 
not  sufficient  facilities  under  its  o^vn  command  to  enable  it  to 
operate  sufficiently  the  public  conveniences  operated  by  it?  and^ 
after  finding  that  it  did  not,  did  it  err  in  holding  as  a  matter  of 
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kw  that  the  appellants  could  be  compelled  to  furnish  the  power 
they  had  contracted  to  furnish  until  the  respondent  could  with 
reasonable  diligence  acquire  such  facilities  ?  Both  of  these  ques- 
tions we  think  should  be  answered  negatively.  It  must  be  borne 
in  mind  that  the  questions  are  not  reviewed  out  of  any  regard 
for  the  appellants.  Their  confessed  violation  of  their  duties  to 
the  public  cannot  be  overlooked  when  they  seek  redress  in  a  court 
<rf  equity.  Moreover,  we  cannot  but  feel  that  their  conduct  in 
cutting  off  the  current  they  had  agreed  to  furnish  found  its  in- 
spiration in  the  fact  that  they  had  discovered  a  place  where  they 
coold  dispose  of  it  on  more  profitable  terms  than  the  contract 
afforded  them,  rather  than  from  any  compunctions  of  conscience 
because  of  their  past  misconduct.  But  the  respondent  seems  from 
the  evidence  not  to  have  been  entirely  free  from  blame  in  its  con- 
tract with  the  appellants,  hence  it  is  proper  to  inquire  whether 
it  could  have  performed  the  public  duties  required  of  it  without 
the  aid  of  the  power  furnished  it  by  the  appellants.  The  evidence 
reasonably  justifies  the  conclusion  that  it  could  not.  While  it 
may  have  had  sufficient  facilities  for  generating  power  to  have 
carried  the  load  required  of  it  even  at  its  most  extreme  point,  it 
is  made  clear  that  this  is  not  sufficient  to  constitute  a  safe  working 
basis.  Machinery,  no  matter  how  perfectly  made,  will  get  out  of 
repair,  and  it  is  found  that  to  furnish  power  for  continuous  use 
there  must  be  a  reserve  force  equal  to  the  largest  single  imit  used 
m  generating  such  power.  This  the  respondent  did  not  have,  and 
its  claim  that  power  from  the  appellant's  power  plant  was  neces- 
sary to  secure  an  uninterrupted  service,  seems  to  have  been 
justified. 

Conceding  that  the  power  was  necessary,  there  can  be  no  serious 
dispute  over  the  question  of  law  involved.  While  courts  of  equity 
will  not  enforce  contracts  entered  into  either  in  violation  of  posi- 
tive law  or  a  rule  of  public  policy  where  the  interests  of  the  parties 
thereto  are  alone  involved,  yet  when  the  public  interests  are  in- 
volved, it  will  enforce  such  a  contract  as  long  as  such  public  in- 
terest requires  it.  It  would  have  been  greater  wrong  than  any 
to  which  the  appellants  confessed  to  have  permitted  them  arbi- 
trarily and  without  warning  to  stop  from  operation  the  street  car 
and  lighting  systems  of  the  city  of  Seattle,  especially  when  the 
only  justification  offered  for  it  is  a  former  wilful  violation  of  their 
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franchise  privileges.     Neither  courts  of  law  nor  equity  will  lend 
countenance  to  a  plea  so  utterly  without  justification. 
The  judgment  appealed  from  is  affirmed. 


Ryan  v.  St.  Louis  Transit  Co. 

Mi880uri  Supreme  Court  —  Oct,  25,  1905, 
4  St.  Ry.  Rep.  634,  190  Mo.  621,  89  S.  W.  866. 

1.  Electricitt  —  Injury  to  Licensee,  a  Servant  of  One  OoNTBAomra  to 

Do  Work  in  Power  House,  Caused  bt  Pipe  or  Wrench  Comino  nr  Gov* 
TACT  with  Insufficiently  Insulated  Wire  —  Contributobt  JXmaOr 
gence.  —  PlaintifTs  husband  was  employed  by  a  heating  and  yentilAti^ 
company  to  assist  in  installing  certain  pipes,  etc.,  in  the  power  home  of 
the  defendant  company,  and  was  killed  by  an  electric  shock  caused  bj 
contact  between  an  electric  wire  and  either  the  pipe  upon  which,  or  tbe 
wrench  with  which,  he  was  working.  The  light  was  sufficient  to  enable 
plaintiff's  intestate  to  do  his  work,  but  not  sufficient  to  make  an  exmml' 
nation  of  the  insulation  of  the  electric  wires.    Heldf 

{ 1 )  That  the  duty  devolved  upon  the  defendant  of  keeping  the  eleetrie 
wires  near  which  the  deceased  was  required  to  work  in  the  performaaet 
of  his  duty  so  insulated  and  protected  as  to  be  safe  for  the  deceased  is 
work  in  their  vicinity. 

(2)  That  deceased  had  every  reason  to  assume  that  the  wires  were 
safely  insulated  and  that  he  could  work  about  them  without  danger  to 
himself. 

(3)  That  the  defendant,  in  the  exercise  of  ordinary  care,  was  bound 
to  anticipate  that  these  workmen,  while  in  the  course  of  their  employ- 
ment, would  come  in  contact  with  these  wires;  and  that  the  want  if 
proper  insulation  of  these  wires  was  the  proximate  cause  of  the  injury. 

(4)  That  the  plaintiff's  intestate  was  not  guilty  of  such  contributory 
negligence  as  to  bar  a  recovery  under  such  conditions,  and  the  presump- 
tion was  that  he  was  in  the  exercise  of  due  care. 

2.  Same  —  Instructions.  —  In  such  case,  where  the  court  charged  the  jury 

that  the  defendant  was  not  required  to  use  the  most  perfect  form  of 
insulation,  and  that  if  that  which  the  defendant  was  using  at  the  tioM 
was  reasonably  safe  and  proper,  there  could  be  no  recovery;  but  if  the 
insulation  was  in  an  imperfect  and  dangerous  condition,  and  this  con- 
dition was  known  to  the  defendant,  or  could  have  been  known  by  reason- 
able care  and  inspection,  or  if  the  deceased  received  an  electric  sho^  by 
reason  of  such  imperfect  condition  without  any  negligence  on  his  part, 
then  the  plaintiff  was  entitled  to  recover,  was  a  more  favorable  instruc- 
tion to  the  defendant  than  it  had  a  right  to  demand. 

3.  Same.  —  Instruction  as  to  contributory  negligence  examined  and  held  to 

be  a  fair  and  correct  enunciation  of  the  doctrine  of  contribntory  negli* 
gence  as  applied  to  this  case. 
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Appeal   by  defendant  from  judgmesit  in  favor  of  plaintiff. 
Affirmed. 

Geo.  W.  EasUy  and  Boyle,  Priest  &  Lehman,  for  appellant. 

John  S.  Leahy  and  Block,  Sullivan  &  Erd,  for  respondent. 

Opinion  by  Gantt,  J.: 

This  action  was  commenced  July  19,  1901,  against  the  St. 
Louis  Transit  CJompany  and  the  Cullen  &  Stock  Heating  &  Ven- 
tilating Company,  to  recover  damages  for  the  death  of  the  plain- 
tiff's husband.     An  amended  petition  was  filed  on  the  10th  of 
December,   1901,  omitting  all  reference  to  the  Cullen  &  Stock 
Company,  other  than  the  plaintiff's  husband  was  a  pipefitter  in 
the  employ  of  the  Cullen  &  Stock  Heating  and  Ventilating  Com- 
ptny,  which  was  under  contract  with  the  appellant  to  erect  and 
place  in  position  in  its  power  house  on  Tiffany  avenue,  between 
Vista   and  Park  avenues,  certain  pipes  for  the  conveyance  of 
water  through  said  building  and  to  the  engines  and  boilers  therein. 
It  is  then  alleged  that  on  the  9th  day  of  May,  1901,  the  plaintiff's 
husband,   James  P.  Byan,  at  the  special  instance  and  request, 
and  with  the  knowledge  and,  consent  of  the  defendant  transit  com- 
pany entered  the  said  premises  in  order  to  perform  the  labor  re- 
quired of  him  in  the  construction  and  the  erection  of  said  pipes, 
that  said  Ryan  was  required  to  and  did  get  upon  a  certain  conduit, 
and  while  on  said  conduit,  and  while  exercising  the  care  and 
eaution  in  and  about  his  work  which  should  have  been  exercised 
\fj  a  reasonably  careful  person,  and  while  handling  and  adjusting 
ODe  of  said  iron  pipes  entering  into  the  construction  in  which  he 
was  then  engaged,  the  said  Ryan  received  through  said  pipe  on 
which  he  was  then  working  an  electric  shock,  which  then  and  there 
immediately  caused  his  death.     The  petition  further  alleges  that 
adjacent  and  in  close  proximity  to  said  iron  pipes  then  being 
oected  by  said  James  P.  Ryan,  were  certain  cables  or  wires  used 
ly  appellant  for  the  purpose  of  distributing  and  equalizing  the 
dectricity  between  the  switching  boards  in  said  building,  and  as 
a  part  of  its  appliance  in  generating  and  distributing  electricity 
for  the  purpose  of  propelling  its  street  cars ;  that  said  cables  or 
wires  were  highly  charged  with  electricity  and  were  known  to 
be  80  highly  charged  by  the  appellant,  and  thnt  the  said  wires  or 
cables  so  charged  were  exceedingly  dangerous  to  life  and  limb,  and 
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were  known  to  be  thus  dangerous  by  the  defendant ;  that  because 
of  the  dangerous  character  of  said  wires  or  cables  when  so  charged 
with  electricity,  and  for  the  purpose  of  rendering  them  less 
dangerous,  said  wires  had  been  insulated,  but  plaintiff  charges  the 
fact  to  be  that  the  insulation  on  said  wires  or  cables  was  de- 
cayed, insufficient,  and  inadequate  to  prevent  the  communication 
of  electricity,  with  which  said  wires  or  cables  were  charged,  to 
other  metallic  substance  coming  in  contact  therewith;  that  the 
same  were  negligently  and  carelessly  insulated  in  an  improper 
manner,  and  had  been  permitted  to  become  decayed,  disintegrated, 
and  incapable  of  preventing  the  communication  of  electricity  in 
said  wires  and  cables  to  other  metallic  substances  with  which  they 
might  come  in  contact ;  that  said  wires  or  cables  were  negligently 
and  carelessly  strung  along  the  ceiling  of  the  basement  of  said 
building,  and  immediately  over  the  conduit  aforesaid;  that  said 
wires  or  cables  were  supported  or  held  to  the  ceiling  of  said  base- 
ment at  spaces  aggregating  five  feet,  and  by  reason  of  the  wei^t 
of  said  cables  and  the  use  to  which  they  were  put,  the  said  wires 
sagged  so  that  they  hung  from  said  ceiling  at  a  point  immediately 
over  said  conduit  at  a  distance  of  about  two  feet  below  the  ceiling, 
instead  of  being  securely  and  tautly  held  close  to  the  ceiling.  The 
insulation  of  said  wires  was  composed  of  a  material  that  being 
stretched,  would  disintegrate,  crumble,  and  fall  off,  thereby  de- 
stroying the  protection  which  said  insulation  was  intended  to 
afford,  whereby  the  wires  proper  were  suffered  to  come  in  contact 
with  other  substances,  or,  because  of  the  defectiveness  and  insuf- 
ficiency of  the  insulation,  the  electricity  contained  therein  could 
be  and  was  communicated  to  other  objects  with  which  said  wires 
or  cables  could  be  and  were  in  contact,  and  the  said  wires  had 
been  for  a  long  time  maintained  by  the  defendant  in  the  con- 
dition and  position  aforesaid ;  that  is,  in  a  condition  and  position 
such  as  permitted  the  electricity  to  be  easily  communicated  to 
other  substances  coming  in  contact  therewith,  and  that  the  main- 
tenance of  said  wires  or  cables  in  said  condition  and  position  was 
negligence.  Plaintiff  says  that  on  said  11th  day  of  May,  1901, 
bv  reason  of  the  defective  condition  of  said  wires  and  cables 
aforesaid,  the  electricity  contained  therein  was  communicated  to 
the  pipe  or  pipins:  then  being  erected,  and  in  the  erection  of  which 
the  said  James  P.  Ryan  was  then  engaged,  and  that  while  he, 
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the  said  James  P.  Ryan,  was  erecting  the  said  pipe  or  piping^  and 
while  he,  the  said  James  P.  Ryan,  was  exercising  due  caution, 
the  electricity  communicated  from  said  wires  or  cables  to  and 
through  said  pipe  and  piping  was  communicated  to  the  body  of 
the  said  James  P.  Ryan  with  such  force  and  violence  as  to  cause 
his  immediate  death  as  aforesaid.  Plaintiff  says  that  it  was  the 
duty  of  the  defendant  to  provide  the  said  James  P.  Ryan  a  safe 
place  in  which  to  perform  his  labor;  that  the  said  pipe  or  piping 
was  erected  by  said  James  P.  Ryan  at  the  point  indicated  and 
immediately  over  the  said  conduit  by  the  command  and  direction 
of  the  defendant;  and  that  it  was  the  duty  of  the  defendant  to 
keep  the  said  location  free  of  danger  while  he,  the  said  James 
P.  Ryan,  was  complying  with  the  directions  and  commands  of 
the  defendant.  But  plaintiff  says  that  the  said  place  so  furnished 
him  to  do  the  work  aforesaid  was  not  a  safe  place,  but,  on  the 
contrary,  and  by  reason  of  the  facts  aforesaid,  the  same  was  a 
highly  dangerous  place,  and  because  of  the  danger  of  the  elec- 
tricity contained  in  said  wires  or  cables  and  the  probability  of  the 
fiime  being  communicated  to  the  pipes  and  piping  upon  which  he, 
the  said  James  P.  Ryan,  was  then  working,  because  of  the  de- 
fective insulation  resulting  from  the  causes  aforesaid,  the  defend- 
ant failed  in  its  duty  to  keep  and  maintain  the  said  location  where 
the  said  James  P.  Ryan  was  then  working  free  from  danger,  and 
that  bv  reason  of  the  failure  of  the  defendant  to  furnish  the  de- 
ceased,  James  P.  Ryan,  a  reasonably  safe  place  in  which  to  per- 
form his  labor,  and  its  failure  to  keep  the  same  free  from  danger, 
the  said  James  P.  Ryan  was  killed  as  aforesaid.  The  answer 
was  a  general  denial,  with  a  plea  of  the  assumption  of  the  risk 
by  the  deceased,  and  the  deceased's  contributory  negligence  in  the 
handling  of  the  tools  and  piping  which  he  was  engaged  in  install- 
ing.    The  reply  was  a  general  denial. 

The  facts  developed  on  the  trial  were  substantially  as  follows: 
Cullen  &  Stock  Heating  &  Ventilating  Company  contracted  with 
appellant,  the  St.  Louis  Transit  Company,  to  furnish  materials 
and  labor  and  install  an  automatic  oiling  system  in  appellant's 
power  house  at  Tiffany  and  Vista  avenues,  in  St.  Louis,  upon 
plans  and  specifications  prescribed  by  appellant,  the  St.  Louis 
Transit  Company.  For  this  purpose  it  was  necessary  to  install 
in  the  basement  room  in  the  power  house  certain  pipes  suspended 
a  short  distance  irom  the  ceiling  hy  hangera. 
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The  plaintiff's  husband  was  a  steamfitter  by  trade,  and  was 
employed  by  the  said  heating  and  ventilating  company  to  assist 
in  this  work,  and  was  engaged  for  about  three  weeks  in  working 
on  the  premises  in  this  connection.  He  and  his  helper,  one  Mad- 
den, installed  the  pipes  referred  to,  and  had  put  in  three,  and 
were  engaged  in  putting  in  the  fourth,  when  the  accident  occurred 
which  cost  him  his  life.  The  pipes  ran  parallel  with  each  other, 
and  a  few  inches  apart  Above  them  were  suspended  a  number 
of  insulated  wire  cables,  in  use  by  appellant  to  transmit  dynamic 
electricity  to  its  overhead  trolley  wires  in  the  streets,  for  the 
propulsion  of  its  cars.  These  cables  were  constantly  and  hi^ily 
charged  with  the  electric  fluid.  They  were  suspended  from  the 
ceiling  by  hangers  which  were  eleven  feet  and  some  inches  apart^ 
and  which,  according  to  the  expert  testimony  in  the  case,  were  not 
close  enough  together;  and  between  the  hangers  the  cables  had 
sagged  doAvnward.  The  experts  said  that  the  insulation  of  these 
cables  was  what  was  called  weatherproof  insulation,  and  not  a 
proper  kind  of  insulation  to  use  in  such  a  place  as  this  basement, 
because  this  character  of  insulation  was  susceptible  to  heat,  and 
the  degree  of  heat  which  constantly  prevailed  in  the  basement 
was  likely  to  cause  this  kind  of  insulation  to  soften,  and  possibly 
to  drip  or  run.  In  its  normal  condition,  the  insulation  used 
could  not  be  cracked,  penetrated,  or  broken  so  as  to  expose  the 
live  wires  beneath  it,  witliout  the  exercise  of  considerable  force, 
but  if  exposed  to  high  temperature  and  softened,  it  might  then 
be  penetrated,  broken,  or  displaced,  although  subject  to  no  great 
degree  of  force.  It  might  become  softened  by  heat  so  as  to  be 
dangerous  to  handle,  without  that  fact  being  apparent  to  the 
observation  other  than  by  actually  touching  the  insulation.  Plain- 
tiff's husband  was  killed  while  putting  in  the  pipe,  in  proximity 
to  these  cables,  by  the  creation  of  what  the  experts  call  a  short 
circuit,  caused  by  contract  between  the  wires  of  one  of  the  cables 
and  either  the  pipe  upon  which,  or  the  wrench  with  which,  he 
was  working.  Tliis,  the  experts  said,  could  not  have  happened 
if  the  insulation  had  been  in  good  condition,  because  these  cables 
were  entirely  harmle^^s  unless  some  metallic  substance  was  brought 
in  actual  contact  with  the  wires  themselves,  which  could  not  have 
happened  without  the  exercise  of  considerable  force  if  the  insula- 
tion had  been  in  good  condition.     All  of  the  testimony  showed 
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tliat  with  the  insulation  in  normal  condition,  these  cables  could 
be  handled  with  impunity.     The  only  metallic  substances,  which 
Rjan  was  using  or  handling  at  the  time  were  the  pipes  which 
he  was  installing,  and  the  wrench  which  he  and  his  helper  were 
using  to  do  the  work.     The  evidence  on  the  part  of  the  plaintiff 
tends  to  show  that  one  of  these  two  came  in  contact  with  the 
vires  beneath  the  insulation  of  the  cable,  and  thus  caused  the 
short  circuit  which  produced  the  flames  and  shock,  and  resulted 
m  Ryan's  death.     It  is  conceded  that  the  evidence  does  not  dis- 
close positively,  which  of  the  two  made  the  contact.     The  parties 
were   screwing  the   pipe  into   another   by  means   of   a   wrench. 
Madden,   the  helper,  who  survived  the  accident,  says  his  hand 
was  betwe«i  the  wrench  and  the  cable  which  was  closest,  and 
that,  at  the  time  of  the  catastrophe,  they  had  ceased  to  pull  on 
the  wrench,  and  Ryan  was  looking  at  the  coupling  of  the  pipe, 
while  he  himself  was  simply  holding  the  wrench  in  position,  and 
exercising  no  more  force  than  was  necessary  for  that  purpose. 
The  experts  were  of  the  opinion  that  contact  between  the  live 
wires  and  the  wrench  alone  would  not  have  produced  the  phe- 
nomena which  happened,  unless  the  wrench  was  at  the  time  in 
contact  with  the  pipe ;  while  contact  between  the  pipe  and  the  wire 
alone  would   have  produced  a  short  circuit.     The  wrench,   the 
pipe,  and  the  cable  were  before  the  jury  and  the  experts,  from  the 
condition  of  the  two  former,  were  of  the  opinion  that  the  pipe 
md  not  the  wrench,  had  made  the  contact.     At  the  trial,  the  in- 
solation upon  a  portion  of  the  cable,  then  in  normal  condition 
of  temperature  and  hardness  was  hammered  with  a  wrench  with- 
out an  effect-     A  portion  of  both  the  cable  and  the  pipe  were 
bamed  up  in  the  contact  at  the  time  of  the  accident.     It  was  fur- 
ther shown  that  the  insulation  on  the  cables  at  this  place  was  soft 
and  sticky  at  the  time,  although  there  was  nothing  to  show  that  de- 
ceased knew  that  fact,  or  indeed,  that  he  knew  of  the  danger  to 
which  such  a  situation  gave  rise.     The  light  in  this  basement  was 
sufficient  to  enable  the  men  to  do  the  work  they  had  set  about, 
but  not  sufficient  for  one  to  make  an  examination  of  the  insula- 
tion of  these  cables.     Plaintiff's  husband  and  Madden,  his  helper, 
attempted  to  light  candles  and  a  torch  to  furnish  them  more  light 
to  aid  them  in  their  work,  but  a  strong  draught  prevented  their 
doing  it.     The  experts  testified  that  owing  to  the  excessive  heat 
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vhicb  constaDtl;  prevailed  in  this  room^  the  proper  kind  of  insult- 
tiou  to  have  used  was  either  fireproof  insulation,  or  fire  and 
moiatureproof  insulation,  each  oi  which  is  impervious  to  the 
action  of  such  heat  as  prevailed  there.  There  was  evidence  aki 
to  the  effect  that  the  insulation  might  have  heen  melted  or  softened 
bj  the  esceeaive  current  of  electricity  passing  through  the  cabla 
as  well  as  from  the  heat  in  the  room.  And  that  although  the 
insulation  had  run  and  melted  off,  the  outer  covering  of  cloth 
would  still  remain,  and  that  if  the  wire  resting  on  the  pipe  had 
been  perfectly  insulated,  the  contact  would  not  have  occurred. 
The  instructions  given  by  the  court  will  be  noted  and  considered 
as  far  as  necessary  in  the  opinion  of  the  court.  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  $4,666,66.  In  due  time  the 
defendant  filed  its  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment which  were  duly  considered  and  overruled  and  the  defendanl 
brings  the  case  to  this  court  by  appeal. 

1.  The  first,  and  we  may  say  the  main,  contention  for  a  re- 
versal of  the  judgment,  in  that  the  Circuit  Court  should  hart 
sustained  a  demurrer  to  the  evidence,  and  this  is  based  upon  the 
ground  that  the  defendant  could  not  have  reasonably  anticipated 
the  occurrence  of  such  an  accident  as  the  one  which  caused  tlte 
death  of  plaintiff's  husband.  It  is  practically  conceded  by  the 
learned  counsel  for  the  defendant  that  the  plaintiff's  evidence 
justified  the  jury  in  finding  that  some  portion  of  the  insulation 
bad  run  and  dripped  from  the  cable  in  consequence  of  the  heat 
or  temperature  in  the  basement  of  the  power  house,  and  that  the 
|i]aiiiliirs  hii'^liiinil  in  soiiH'  iiinnncr,  not  clearly  explained  by  the 
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with  the  wrencli  if  the  deceased  had  not  had  his  hand  on  the  pipe 
at  the  same  instant  he  had  it  upon  the  wrench ;  and  the  doctrine 
is  invoked  that  it  is  not  negligence  not  to  take  precautionary 
measures  to  prevent  an  injury,  which,  if  taken,  would  have  pre- 
vented it,  when  the  injury  could  not  reasonably  have  been  antici- 
pated, nor  would  not,  unless  under  exceptional  circumstances,  have 
happened.      In  determining  the  soundness  of  the  proposition  thus 
advanced  by  the  appellant,  it  is  essential  to  ascertain  what  duty 
the  defendant  owed  to  plaintiff's  husband  with  reference  to  its 
Kve  wires  in  the  circumstances  of  this  case.     It  is  to  be  noted 
that  there  were  no  contractual  relations  between  the  deceased, 
husband  of  the  plaintiff,  and  the  defendant  transit  company,  but 
it  is  undisputed  that  the  deceased  was  upon  the  premises  of  the 
company  with  its  knowledge  and  consent,  and  to  do  a  work  for 
vhich  the  company  had  contracted  with  the  employer  of  the  de- 
ceased.     When  the  defendant  company  made  its  contract  with 
tbe  Cullen  &  Stock  Heating  &  Ventilating  Company  to  install  the 
ml  system  in  the  defendant's  power  house  upon  plans  and  speci- 
£eations  prescribed  by  itself,  it  knew  and  was  bound  to  anticipate 
Ae  necessity  under  which  the  heating  and  ventilating  company 
rested  of  sending  its  employees  upon  its  premises  for  the  purpose 
of  installing  the  pipes  upon  which  the  deceased  was  working  when 
ie  was  killed ;  and  hence  the  duty  devolved  upon  the  defendant 
of  keeping  the  electrical  wires  near  which  the  deceased  was  re- 
fnired  to  ^work  in  the  performance  of  his  duty  in  installing  the 
oil  pipes,  so  insulated  and  protected  as  to  be  safe  for  the  deceased 
to  work   in  their  vicinity.     This  doctrine  after  a  thorough  con- 
sideration vras  announced  in  Oeismann  v.  Electric  Company,  8 
Am.  Electl.  Cas.  569, 173  Mo.  654,  73  S.  W.  654.     In  that  case  the 
wire  that  had  caused  the  injury  belonged  to  a  lighting  company, 
md  was  suspended  at  the  place  of  the  accident  upon  private  prem- 
ises, although  the  latter  did  not  belong  to  the  owners  of  the  wires. 
The  deceased  in  that  case  went  upon  the  premises  to  remove  a  sign 
^vhich  apparently  belonged  to  a  tenant  and  in  the  course  of  his 
UboTs  a  wire  with  which  the  sign  was  suspended  came  in  contact 
'With  a  live  wire  which  produced  the  shock  which  resulted  in  his 
4eath,  and  the  conclusion  was  announced : 

"That  electricity  is  one  of  the  most  dangerous  agencies  ever  discovered  by 
■eience,  and,  owing  to  that  fact,  it  was  the  duty  of  the  electric  light 
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company  to  use  every  protection  which  was  accessible  to  insulate  its  wires  at 
the  points  where  people  have  a  right  to  go,  and  to  use  the  utmost  care  to  keep 
them  so,  and  for  personal  injuries  to  a  person  in  a  place  where  he  has  a  rigkt 
to  be,  without  negligence  on  his  part  contributing  directly  thereto,  it  is  liaUe 
in  damages." 

The  rule  thus  announced  in  the  Oeismann  Case  was  followed 
and  approved  after  a  review  of  the  authorities  in  Young  v.  Waier$ 
Pierce  Oil  Comparvy  (Mo.  Sup.),  84  S.  W.  929.  The  fact  then 
that  there  was  no  direct  contractual  relation  between  the  plain* 
tiflF's  husband  and  the  transit  company  will  not  prevent  a  recovery 
by  the  plaintiff,  in  view  of  the  highly  dangerous  character  of  the 
electric  wires  about  which  plaintiff's  husband  was  required  to 
work.  As  was  said  by  the  Supreme  Court  of  New  Jersey  in  Fiai* 
Winkle  v.  American  Steami  Boiler  Insurance  Company,  19  AtL 
472: 


"The  law  hedges  around  the  lives  and  persons  of  men  with  much 
care  than  it  employs  when  guarding  their  property,  so  that  in  this  partidilar 
it  makes  every  one  in  a  way  '  his  brother's  keeper,'  and  therefore  it  may  ba 
well  doubted  whether  in  any  supposable  case  redress  should  be  withheld  froa 
an  innocent  person  who  has  sustained  immediate  damages  by  the  negleet  of 
another  in  doing  an  act  which  if  carelessly  done  threatens  in  a  high  degrst 
one  or  more  persons  with  death  or  great  bodily  harm." 

In  view  of  these  legal  principles,  the  insistence  of  counsel  that 
the  accident  was  one  which  the  company  could  not  have  rea- 
sonably anticipated,  and  therefore  was  not  bound  for  its  failure 
to  keep  its  electric  cables  properly  insulated,  would  seem  to  be 
without  merit  It  was  agreed  on  all  hands  that  the  insulation 
on  these  cables  was  safe  enough  when  normal,  but  was  shown  to 
be  of  a  kind  to  be  easily  affected  by  the  extraordinary  tempera- 
ture to  which  the  transit  company  knowingly  and  continually 
subjected  them;  and  knowledge  of  the  character  of  the  insula- 
tion installed  by  itself,  of  the  conditions  under  which  it  was 
maintained,  and  of  the  probable  effect  of  those  conditions  on  the 
safety  of  the  insulation,  must  be  chargeable  to  the  defendant 
company.  It  knew,  when  it  sent  the  plaintiff's  husband  to  work 
about  those  cables,  the  kind  of  insulation  it  used,  and,  being  in 
the  exclusive  control  of  the  basement,  the  jury  was  justified  in 
inferring  that  it  had  a  knowledge  of  the  condition  of  the  insula- 
tion, and  that  it  had  in  fact  become  soft  and  imperfect  While 
it  is  true  that  the  evidence  does  not  disclose  exactly  how  the  acd- 
dent  was  occasioned,  it  does  show  that  either  the  wrencdi  or  the 
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pipe  which  the  deceased  was  handling  at  the  time  of  his  death 
ame  in  contact  with  the  wires  beneath  the  insulation  of  the  cable. 
If  the  former,  it  was  in  its  use  in  turning  the  pipe,  and  owing 
to  the  softened  condition  of  the  insulation ;  if  the  latter,  it  wa^ 
because  the  cable  sagged,  and  touched  the  pipe,  and  the  pipe  in 
turning  displaced  the  soft  insulation,  and  thus  touched  the  live 
wire.     That  neither  could  have  happened  if  the  insnliition  had 
been  in  a  good  condition  is  obvious  and  was  conclusively  proven 
by  the  testimony  in  the  case.     The  evidence  without  any  contra- 
diction showed  that  these  wires  were  safe  to  approach  and  handle 
when  the  insulation  was  in  a  proper  condition,  and  while  it  is 
dangerous  to  a  greater  or  less  degree  to  approach  live  wires  under 
tnv  conditions  and  the  deceased  was  aware  of  this  and  even  men- 
tioned  it  to  his  companion,  the  evidence  was  clear  that  if  the 
wires  had  been  properly  insulated  and  maintained  in  proper  con- 
dition the  danger  was  not  imminent,  and  a  reasonable  man  would 
bive  felt  that  he  could  safely  undertake  to  work  in  their  vicinity. 
This  court  in  the  Oeismann  Case,  cited  and  adopted  the  language 
of  tbe  Supreme  Court  of  Louisiana  in  Clements  r.  Electric  Com- 
pany, 4  Am.  ElectL  Cas.  381,  44  La.  Ann.  692,  11  South.  51,  16 
L  R.  A.  43,  32  Am.  St.  Kep.  348 : 

'Electric  wires  are  disarmed  of  danger  if  properly  insulated.  By  looking 
mn  can  see  if  there  are  evidences  of  insulation.  If  there  are  evidences  of  it, 
tai  BO  defects  are  visible  after  careful  inspection,  one  whose  employment  bring? 
Ihi  in  eloee  proximity  to  the  wire,  and  which  he  has  to  pass,  either  over  or 
vder  it,  is  not  guilty  of  contributory  negligence  by  coming  in  contact  with 
it.  iDiless  lie  does  it  unnecessarily  and  without  proper  precaution  for  his 
The  wires,  if  properly  insulated,  would  have  been  harmless." 


In  this  case  the  wires  had  heen  insulated.  The  light  in  the 
Isaaement  was  not  sufficient  to  enahle  the  deceased  to  inspect  the 
insulation  and  the  draught  was  so  strong  that  he  and  his  cowork- 
Btn  could  not  keep  a  candle  or  torch  huming.  There  was  suffi- 
«ent  light  for  them  to  do  the  work  they  were  sent  to  do.  They 
ltd  every  reason  in  these  circumstances  to  assume  that  the  wires 
¥ere  safely  insulated,  and  that  they  could  work  about  them  with- 
out danger  to  themselves ;  and  it  must  be  held  that  the  company 
in  contracting  for  the  work  of  installing  the  oil  pipes  anticipated, 
Of  in  the  exercise  of  ordinary  care  were  bound  to  anticipate,  that 

)&e9e  workmen,  while  in  the  course  of  their  employment,  would 
touch  or  come  in  contact  with  these  cables,   and  therefore  the 
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principal  contention  of  the  defendant  that  it  could  not  have 
sonably  anticipated  the  occurrence  of  such  an  accident  as  thii 
appears  to  us  entirely  untenable,  but  that  on  the  contrary  the  want 
of  a  proper  insulation  of  these  cables  was  the  proximate  causa 
of  the  injury  to  plaintiffs  husband. 

As  to  the  other  proposition  advanced  in  support  of  the  demiiner 
to  the  evidence,  to  wit,  that  plaintiff's  husband  was  guilty  of 
such  contributory  negligence  as  to  bar  a  recovery,  it  is  clear  na 
think  from  the  foregoing  that  deceased  was  not  guilty  of  nqp* 
ligence  in  attempting  to  do  his  work  under  the  conditions  as  they 
must  have  appeared  to  him  as  already  detailed.  There  is  no  evi- 
dence whatever  to  support  the  claim  that  he  was  doing  his  woik 
in  a  negligent  manner;  the  presumption  is  that  he  was  in  the 
exercise  of  due  care,  and  the  question  of  his  contributory  n^i- 
gence  was  duly  submitted  to  the  jury  in  the  instructions  given  hy 
the  court 

2.  It  is  urged  that  the  court  erred  in  its  instructions  in  behalf 
of  the  plaintiff.    These  instructions  were  as  follows : 

"  Th«  plaintiff  in  this  case  sues  the  transit  company  to  recover  damagw  lor 
the  death  of  her  husband,  James  P.  Ryan,  which  occurred  on  the  1  Ith  day  ol 
May,  1901,  as  the  result  of  an  electric  shock  received  by  him  while 
in  the  basement  of  Power  House  No.  2  of  the  defendant.  The  plaintiff 
that  this  electric  shock  was  due  to  the  fact  that  the  insulation  of  the  eleetri« 
wires  was  improper,  imperfect,  and  impaired,  and  that  their  condition  was  dot 
to  the  negligence  of  the  defendant.  The  defendant  denies  that  there  was  aay 
negligence  on  its  part,  and  asserts  further  that  the  accident  was  the  result  of 
the  negligence  of  Ryan  himself,  by  reason  of  his  failure  to  exercise  due  eait 
in  the  performance  of  his  work.  You  have  heard  all  the  testimony  in  tU> 
case,  and  the  court  instructs  you  as  follows  concerning  the  law:  The  de- 
ceased, Ryan,  was  lawfully  on  the  premises  of  the  defendant.  Although  Rju 
was  working  for  an  independent  contractor,  and  was  not  under  the  control  oC 
the  defendant,  still  it  was  the  duty  of  the  defendant  to  exercise  ordinary  cart 
and  diligence  to  have  the  premises  in  reasonably  safe  condition.  By  ordinary 
care  and  diligence  is  meant  such  care  as  persons  of  ordinary  prudence  wtmM 
exercise  under  the  same  or  similar  conditions.  If  the  insulation  on  the  elec- 
tric wires  in  question  was  in  an  imperfect  and  dangerous  condition  and  if  such 
condition  was  known  to  the  defendant  or  could  have  been  known  by  the  exer- 
cise of  reasonable  care  or  inspection,  and  if  Ryan  received  an  electric  shock 
by  reason  of  such  imperfect  condition,  and  it  was  without  any  negligence  oa 
his  part,  then  plaintiff  is  entitled  to  recover  a  verdict.  The  mere  fact,  how- 
ever, that  the  insulation  was  in  an  imperfect  condition  would  not  make  the 
defendant  liable  unless  the  further  fact  appears  to  your  satisfaction  from  tht 
evidence  that  the  defendant  know  or  could  have  known  of  such  defective  con- 
dition by  the  exercise  of  due  and  ordinary  care  and  inspection.  On  the  other 
hand,  you  are  instructed  that  dofondnnt  wa^  not  an  insurer  of  the  safety  rf 
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pUiBtiiTs  husband,  and  would  not  be  liable  for  the  mere  fact  that  Ryan  wan 

kilkd  from  an  electric  shock  on  defendant's  premises,  nor  would  the  defendant 

ke  required  to  use  the  most  perfect  kind  of  insulation,  if  that  which  was  used 

vBf  reasonably  safe  and  proper  under  all  the  circumstances  and  facta  in  the 

p,  and  the  defendant  would  not  be  liable  if  the  death  of  Ryan  resulted  from 

without  the  fault  or  negligence  of  anybody.    Plaintiff  cannot  recover  ' 

9Me  unless  the  evidence  shows  and  until  she  has  satisfied  you  by  the 

gnater  weight  of  the  testimony  that  the  death  of  her  husband  was  due  to  the 

i^ligciioe  of  the  defendant  as  defined  and  explained  in  these  instructions  ia 

^emitting  the  insulation  to  be  imperfect.     You  are  further  instructed  that 

with  regard  to  the  question  of  contributory  negligence  which  defendant  sets 

■p  IB  his  answer,  if  the  accident  to  Ryan  was  the  result  of  his  own  negligence 

md  carelessness  in  working  in  a  place  which  a  reasonable  person  in  his  posi- 

tioB  would  know  to  be  dangerous,  or  of  his  negligence  and  carelessness  as  to 

Ihe  manner  in  which  he  performed  his  work,  and  that  his  carelessness  and 

directly  contributed  to  the  injury,  then  plaintiff  is  not  entitled  to 

A   workman  has  no  right  to  work  in  a  place  which  is  obviously 

and  if  he  does  so,  he  takes  the  risks  which  are  naturally  incident 

iD  iuefa  a  situation;  but  the  mere  fact  that  Ryan  may  have  known  that  the 

flsee  was  dangerous  would  not  in  itself  deprive  the  plaintiff  of  the  right  to 

Reorer,  if  in  point  of  fact  the  accident  resulted  from  the  negligence  of  the 

defendant,  and  if  Ryan,  while  working  in  proximity  to  the  cables,  exercised 

fiich  care  and  caution  as  a  man  of  ordinary  care  and  prudence  in  his  calling 

vonld  exercise  under  like  circumstances,  and  although  he  may  have  known 

there  was  danger,  yet  if  the  danger  was  not  such  as  to  threaten  immediat-s 

isjnij  to  him,  or  if  he  might  have  reasonably  supposed  that  he  could  safely 

sork  in  proximity  to  said  wires  by  the  use  of  care  and  caution,  then  he  can- 

Bst  be  said  to  have  been  guilty  of  contributory  negligence." 

The  objection  to  these  instructions  seems  to  be  that  the  inbtnic- 
tions  do  not  follow  the  allegations  of  the  petition.     We  think 
the  objections  urged  against  these  instructions  are  extremely  hyper- 
critical.     Leaving  out  the  preliminary  statement  of  the  court  as 
to  the  respective  claims  of  plaintiff  and  defendant,  it  is  obvious 
that  when  the  court  came  to  charge  the  jury  what  facts  would 
nthorize  the  recovery  by  the  plaintiff,  it  told  the  jury  that  the 
defendant  was  not  required  to  use  the  most  perfect  form  of  insula- 
tion, and  that  if  that  which  the  defendant  was  using  at  the  time 
wt»  reasonably  safe  and  proper,  there  could  be  no  recover}^,  but 
if  the  insulation  was  in  an  imperfect  and  dangerous  condition, 
and  this  condition  was  known  to  the  defendant  or  could  have 
\een  known  by  reasonable  care  and  inspection,  and  if  the  deceased 
received  an  electric  shock  by  reason  of  such  imperfect  condition 
without  any  negligence  on  his  part,  then  the  plaintiff  was  entitled 
to  recover.     The  instruction  was  more  favorable  to  the  defendant 
than  was  authorized  by  the  decision  in  the  Oeisnumn  Case,  but 
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of  this  the  defendant  is  in  no  condition  to  take  advantage, 
instruction  was  more  favorable  to  it  than  it  had  a  right  to  demand. 
The  criticism  on  the  instruction  on  contributory  negligence,  we 
think,  is  without  any  merit.  The  instruction  taken  as  a  whole 
and  read  all  together  was  a  fair  and  correct  enunciation  of  the 
doctrine  of  contributory  negligence  as  applied  to  the  facts  of  thia 
case. 

3.  Error  is  also  assigned  in  the  refusal  of  certain  instructi<Mi8 
prayed  by  the  defendant  We  have  carefully  gone  through  each 
one  of  these  requests  and  noted  the  objections  of  defendant's  coun- 
sel and  without  incumbering  this  opinion  with  a  critical  analysis 
of  each  of  them,  we  must  content  ourselves  with  saying  first  to 
those  which  were  applicable  to  the  issues  on  trial,  they  were  fully 
covered  by  those  given  by  the  plaintiff.  The  others  had  no  rele- 
vancy to  the  case,  and  were  properly  refused  on  that  ground,  and 
could  only  have  served  to  have  misled  the  jury  and  turned  their 
attention  from  the  real  facts  of  the  case. 

After  full  consideration  of  the  record,  we  find  no  reversible 
error,  and  the  judgment  of  the  Circuit  Court  is  affirmed. 


Stabk  v.  Muskegon  Traction  &  Lighting  Co. 

Michigan  Supreme  Court  —  Oct.  SI,  1905. 
12  Detroit  Legal  News  550,  104  N.  W.  HOC. 

1.  Injury  to  Child  by  Swinging  Broken  Telephone  Wibe  against 

TBic  Light  Wires  —  Ordinance  —  Presumptions.  —  The  failure  of  •• 
electric  light  company  to  comply  with  an  ordinance  providing  that  itl 
wires  should  be  supported  twenty- five  feet  above  the  ground,  does  not 
raise  the  presumption  that  it  caused  or  contributed  to  the  injury  of  ft 
child  who  received  a  shock  from  a  broken  telephone  wire  which  had  ben 
thrown  against  an  electric  light  wire  by  playmate. 

2.  Same  —  Ignorance  of  Danger.  —  The  presumption  that  a  child  wbb  noA 

aware  of  the  danger  of  seizing  a  telephone  wire,  which  had  been  throwi 
over  a  defectively  insulated  electric  light  wire,  does  not  operate,  of  itiel^ 
to  charge  the  electric  light  company  with  responsibility  for  injuries. 

3.  Same.  —  Proximate  Cause  —  Trespassers  —  Wrongdoers.  —  Defend- 

ants* insulated  wires  were  supported  about  nineteen  feet  above  the  gromd 
and  two  feet  below  were  telephone  wires.     Plaintiff,  a  boy  ten  years  li 

Trespassers  —  Iiiability   of   Electric    Company   for   Injvriea   t**-* 

See  Daltry  v.  Media  Electric  L.,  H.  d  P.  Co.,  ante,  and  note  thereunder. 
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age,  w«fi  holding  one  end  of  one  of  the  telephone  wires  which  was  broken, 
the  other  end  was  thrown  against  one  of  defendants'  wires,  at  a  place 
where  it  was  not  insulated,  by  a  playmate,  sending  a  current  through  the 
broken  telephone  wire  and  injuring  plaintiff.  It  appeared  that  plaintiff 
knew  that  other  children  had  received  a  shock  in  the  same  manner.  Held, 
(1)  That  neither  the  distance  of  defendants'  wires  from  the  ground,  nor 
the  fact,  if  it  is  a  fact,  that  one  of  them  was  defective  as  to  insulation, 
can  be  said  to  be  the  proximate  cause  of  the  injury.  (2)  That  whether  or 
not  the  plaintiff  waa  a  trespasser  he  was  certainly  a  wrongdoer,  who  but 
for  his  acts  of  wrongdoing  would  not  have  been  injured.  (3)  That  a 
condition  and  relation  of  things  was  shown  to  exist  which  was  safe  and 
harmless  unless  unwarrantably  interfered  with. 

Error  by  plaintiff  from  judgment  for  defendant    Affirmed. 
Statement  of  facts  by  Ostrander,  J. : 

Two  errors  are  assigned  upon  the  record,  both  of  which  make  the  single 
poiat  that  it  was  error  for  the  court  to  direct  a  verdict  for  defendant.  The 
neord  contains  the  substance  of  all  the  testimony  given  upon  the  trial.  The 
■jinr  complained  about  waa  received  August  30,  1903.  The  plaintiff  is  a  lad, 
tajvars  old  in  April,  1903.  Defendant  is  a  Michigan  corporation,  owning  a 
phit  for  developing^  electricity  for  lighting  and  other  purposes,  and  at  the 
kk  in  question  'was  operating  its  plant  and  wires  connected  therewith,  in- 
dodiog  a  system  of  wires  supported  by  poles  on  and  over  Spring  street  in 
tte  eity  of  Muske^n.  The  case  made  by  the  declaration  is,  in  substance,  that 
tte  wires  of  defendant  were,  at  the  place  of  the  accident,  carried  too  near 
tfce  ground,  and  were  not  insulated ;  that  on  the  same  poles,  and  under  the 
dEfendint's  wires,  certain  telephone  wires  were  carried;  that  the  condition  and 
foiition  of  the  -wires  permitted  contact,  or  that  contact  occurred  between  the 
telepbone  wires  and  the  other  and  uninsulated  wire;  and  "that  the  injuries 
SBpUined  of  were  caused  by  the  defective  and  unsafe  construction  and  main- 
tEttsce  of  such,  i^res  and  the  defective  and  unsafe  stringing  of  the  wires  of 
tte  [defendant3  at  the  place  aforesaid,  and  in  permitting  and  maintain- 
^  said  wire  too  near  the  surface  of  the  ground  at  the  place  aforesaid,  and 
■  allowing  the  wires  herein  designated  as  telephone  wires  to  be  and  remain 
a  and  connected  with  the  poles  on  which  was  strung  the  wires  through  which 
fte  defendant  ^was  transmitting  a  dangerous  electrical  current."  It  is  alleged 
tbt  plaintiff,  without  fault  on  his  part,  and  without  any  knowledge  of  the 
^Bger,  came  in  contact  with  the  telephone  wire  which,  owing  to  carelessness 
od  negligence  of  defendant,  was  at  the  time  charged  with  electricity,  and  was 
ajved.  There  is  no  dispute  about  the  facts.  No  testimony  was  introduced 
m  the  part  of  defendant.  At  the  pole  near  which  the  injury  was  received, 
tW  wires  of  defendant  were  supported  on  arms,  two  wires  each  side  of  the 
fAt  and  some  distance  away  from  the  pole.  One  witness,  the  father  of  the 
yhintiff,  testified  that  they  were  nineteen  feet  and  eight  inches,  and  another 
ttat  they  were  twenty  feet  and  nine  inches,  above  the  ground.  Two  feet  below 
these  wires,  supported  by  single  brackets  with  glass  insulators,  were  two 
telephone  wires,  about  three  inches  from  the  pole.  They  were  not  directly 
the  electric  light  wires,  one  was  above  the  other,  and  they  were  several 
apart^    There  is  no  testimony  showing  or  tending  to  show  that  the  de- 
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fendant'a  wires  or  the  telephone  wires  were  Dot  properly  And  secnrclj  pUad 
And  lupported,  or  that  tbey  were,  in  poaition,  dftngerous  or  likelj  to  beiaait 
duigeroUB.  Plaintiff,  with  other  children,  waa  pl&ying  on  Snnda,;  aftenun 
iu  Spring  street.  One  of  the  boya,  playing  with  a  ball  and  chain,  threw  it  m 
to  the  lower  telephone  wire,  to  which  it  became  fastened  by  reaaon  of  the 
chain  winding  around  the  wire.  A  sister  of  the  boy,  uaing  «  rake,  the  teetH 
of  which  she  hooked  into  the  chain,  in  her  effort  to  get  it  down  broke  tk 
telephone  wire.  A  boy  took  one  end  of  the  broken  wire,  twisted  it  about  \ 
poat,  and  then  carried  the  end  to  a  tree,  up  which  he  climbed  to  put  it  ora 
a  limb  of  the  tree.  The  other  end  of  the  broken  wire  was  made  a  playtfaiif 
by  tlie  children,  who,  plaintiff  aitling,  swung  it  in  the  air  agftinst  the  wifa 
of  defendant,  apparently  for  the  purpose  of  making  and  hearing  the  wini 
rattle.  "  They  would  g<^t  hold  of  the  end  of  it  and  get  it  back  and  fonn  n 
loop,  swing  it  around  in  a  half-oval  shape,  and  let  go  of  it  and  strike  the  riti- 
trie  light  wire  to  hear  it  rattle."  "  They  would  get  hold  of  the  end  of  it  ill 
then  leave  it  somewhat  slack,  and  then  swing  it  round  and  round  and  ai  tkQ 
let  it  go  it  would  fly  up  and  hit  the  other  wires  and  rattle.  They  were  nil 
there  engaged  in  that  play  probably  half  an  hour."  In  this  way  they  finallj 
threw  the  telephone  wire  over  the  electric  light  wires,  or  one  o(  them,  "it 
the  time  Willie  Stark  [the  plaintiff]  threw  the  wire  up  over  the  electric  wit^ 
I  had  hold  of  the  long  piece  of  wire.  When  Willie  SUrk  threw  the  short 
piece  of  wire  up  over  the  electric  light  wire,  then  I  got  a  shock  in  the  ki( 
piece  of  wire  that  I  had  hold  of."  The  boy  who  first  felt  the  current  tdJ 
the  others,  another  boy  tried  it,  and  received  a  ahock.  The  plaintiff,  prapoi- 
ing  to  try  the  experiment,  waa  asked  by  bis  sister  and  another  not  to  do  M- 
Saying,  "Watch  me;  I  am  not  afraid,"  he  took  the  wire  and  reeeifed  th> 
injuries  for  causing  which  he  seeks  to  charge  defendant..  After  (he  iajtcj, 
on  that  day  and  the  next  day,  persons  noticed  that  in  spots  or  amsll  pliM 
there  waa  no  covering,  no  insulation  on  the  electric  light  wire  over  which  Ikl 
telephone  wire  had  been  thrown.  It  is  supposed,  by  at  least  one  witncM,  ttat 
the  telephone  wire  rested  finally  upon  one  of  the  bare  or  uncovered  spots  m 
the  electric  light  wire,  at  a  point  where  it  waa  spliced;  that  the  current  «• 
carried  into  the  adjoining  house  from  which  a  telephone  had  been  a  short  tifflt 
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Turner  &  Turner  and  Cross,  Lovelace  &  Ross,  for  appellant. 
Nims,  Hoyt,  Erwin,  Sessions  &  Vanderwerp,  for  appellee. 

Opinion  by  Ostbandeb,  J. : 

It  is  not  apparent  that  the  requirement,  by  ordinance,  that  wires 
slioald  be  supported  twenty-five  feet  above  the  ground  was  based 
npon  any  idea  of  safety  of  the  public     Failure  to  comply  with 
this  provision  of  the  ordinance  is  not  the  negligence  charged.     If 
it  was,  it  is  not  to  be  presumed  that  it  caused  or  contributed  to 
the  injury  complained  about     See,  also,  as  to  the  right  of  this 
pkintifF  to  complain  of  the  violation  of  the  ordinance.     Flanagan 
f.  Sanders  (Mich.),  101  N.  W.  581.    Whether  or  not  the  wires  of 
defendant  were  exposed  before  the  telephone  wire  was  broken  does 
not  appear,  nor  does  it  appear  whether  it  is  possible,  or,  observing 
poper  rules,  usual,  to  prevent  some  exposure  of  copper  wire  of 
the  size  and  kind,  in  the  making  of  splices.     Whether  the  sub- 
stance with  which  the  wires  were  covered  could  or  probably  would 
be  removed  by  being  struck  by  the  telephone  wire,  as  it  was  swung 
against  it,  does  not  appear.     It  is,  however,  decisive*  of  the  case 
that  plaintiff  has  conclusively  shown  a  condition  and  relation  of 
things  which,  as  to  himself  and  the  public  generally,  was  safe  and 
harmless  if  not  interfered  with,  has  shown  neither  invitation  nor 
indnoement  warranting  or  excusing  interference,  and  has  just  as 
conclusively  proven  an  interference,  participated  in  by  himself, 
the  character  and  the  results  of  which  were  not  to  be  reasonably 
apprehended   or  guarded  against     Whether  or  not,  under  the 
circumstances  of  this  case,  we  apply  the  term  "  trespasser  "  to  one 
of  plaintiff's  years  {Trudell  v.  Railway  Co.,  126  Mich.  73,  85  N. 
W.  250,  53  L.  R.  A.  271 ;  Henderson  v.  Citizens'  S,  Ry.  Co.,  116 
llich.  368,  74  N.  W.  525),  he  was  certainly  a  wrongdoer,  who 
Imt  for  his  acts  of  wrongdoing  would  not  have  been  injured.     In- 
dulging the  presumption  that  plaintiff  was  not  aware  of  the  danger 
of  seizing  the  telephone  wire  does  not  operate,  of  itself,  to  charge 
defendant   with  responsibility   for  what  occurred.     Neither  the 
distance  of  defendant's  wires  from  the  ground,  nor  the  fact,  if  it 
ii  t  fact,  that  one  of  them  was  defective  as  to  insulation,  can  be 
said  to  be  the  proximate  cause  of  the  injury. 
The  judgment  is  affirmed. 
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GuiNN  V.  Delaware  &  A.  Telbphoitb  Co. 

New  Jersey  Court  of  Errors  and  Appeals  —  Nov,  20, 190$. 

(N.  J.  Law),  62  Atl.  412. 

Death  fbom  Contact  with  Telephone  Gut  Wibb  Cbobsed  bt  Elbotho 
Light  Wire  —  Negligence  of  Telephone  Company  —  Tbespassibs.  — 
A  telephone  company  maintained  a  guy  wire  in  such  a  position  that  it 
was  likely  to  and  did  become  crossed  with  an  electric  light  wire  mad 
charged  with  a  deadly  current  of  electricity.  The  guy  wire  broke,  mi 
the  decedent  came  in  contact  with  it  and  was  killed.  He  was  at  tte 
time  in  an  open  field,  which  the  public  were  accustomed  to  cross  witlMNii 
objection  by  the  landowner.  Whether  he  was  there  of  right  or  as  a  tres- 
passer did  not  appear.     Held: 

1.  That  the  telephone  company  was  under  a  duty  to  the  decedent  t» 
exercise  care,  even  if  he  was  a  trespasser  as  between  himself  and  tlM 
landowner. 

2.  That  the  jury  might  infer  negligence  from  the  omission  of  a  guard 
between  the  electric  light  wire  and  the  guy  wire. 

3.  That  the  telephone  company  was  not  excused  because  the  daogv 
arose  after  the  construction  of  the  telephone  line  and  was  due  to  tlM 
running  of  the  electric  light  wire  below  the  guy  wire;  the  care  rsq[iiind 
changed  with  the  changed  circumstances. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  judgment  for  plaintiff.    Affirmed. 
E.  A.  Armstrong,  for  plaintiff  in  error. 
Peter  Baches,  for  defendant  in  error. 

Opinion  by  Swayze,  J. : 

William  C.  Guinn,  a  lad  13  years  of  age,  was  killed  by  contact  ^ 
with  a  guy  wire  charged  with  electricity.  The  wire  was  of  t  h 
character  used  for  telephone  construction,  copper  wire  of  a  tensile  M 
strength  of  250  pounds.  It  was  attached  to  a  pole  on  which  were  ^ 
strung  wires  of  the  defendant  alone.  There  was  not  proof  except  g 
by  inference  that  the  defendant  erected  or  o\vned  the  pole  or  had 
attached  the  wire.  In  answer  to  an  interrogatory,  the  defendant 
stated  that  the  wire  had  been  inspected  May  27  or  28,  1904,  about  '\ 
three  weeks  before  the  injury.  No  testimony  was  offered  by  the  J 
defendant.  The  trial  judge  left  it  to  the  jury  to  say  whether  the  'j 
wire  was  put  there  by  the  servants  of  the  defendant.  We  think  - 
there  was  sufficient  evidence  to  warrant  the  inference  that  snA  - 
was  the  fact.  The  injury  was  caused  by  the  guy  wire  breaking 
and  falling  on  an  electric  light  wire  belonging  to  another  company. 
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The  broken  end  fell  in  the  grass  in  a  field  belonging  to  Gulick. 
Across  this  field  people  were  accustomed  to  travel  without  objec- 
tion, but  as  far  as  appears  without  other  right.  The  boy's  body 
was  found  still  in  contact  with  the  guy  wire  shortly  after  the 
shock.  It  does  not  appear  that  he  had  any  right  to  be  on  Gulick's 
property,  except  such  as  may  be  inferred  from  the  facta  stated. 
The  contention  of  the  defendant  is  that  it  was  under  no  duty  to 
the  decedent  for  the  reason  that  he  was  a  trespasser  on  Gulick's 
property  or  at  best  a  mere  licensee.  The  liability  of  the  defendant 
rests  upon  the  fact  that  it  was  maintaining  wires  which  might 
become  charged  with  a  deadly  current  of  electricity.  New  York 
A  New  Jersey  Telephone  Co,  v,  Bennett ,  7  Am.  Electl.  Cas.  543, 
62  N.  J.  Law,  742,  42  Atl.  759 ;  Brooks  v.  Consolidated  Gas  Co.^ 
9  Am.  Electl.  Cas.  35,  70  N.  J.  Law,  211,  57  Atl.  396. 

The  duty  to  exercise  care  is  established  as  to  travelers  upon  the 
highway  and  employees  of  the  defendant  or  of  another  company 
who  in  the  exercise  of  their  rights  are  likely  to  come  in  contact 
with  the  wires,  and  of  persons  who  are  lawfully  in  a  place  of 
proximity  to  the  wires.  The  question  presented  in  this  case  is 
whether  the  duty  exists  also  as  to  third  persons  who  are  not  at  the 
time  in  the  exercise  of  any  legal  right.  The  principle  underlying 
the  ease  is  stated  by  Chief  Justice  Beiasley,  in  Van  ^Y^nkle  v, 
American  Steam  Boiler  Company,  52  N.  J.  Law,  240,  247,  19 
Atl.  472,  to  be  that  in  all  cases  in  which  any  person  undertakes 
the  performance  of  an  act  which,  if  not  done  with  care  and  skill, 
will  be  highly  dangerous  to  the  persons  or  lives  of  one  or  more 
persons,  known  or  unknown,  the  law,  ipso  facto,  imposes  as  a 
public  duty  the  obligation  to  exercise  such  care  and  skill.  The  test 
of  the  defendant's  liability  to  a  particular  person  is  whether  injiirj' 
to  him  ought  reasonably  to  have  been  anticipated.  In  the  present 
case,  the  guy  wire  was  stretched  over  an  open  field  across  which 
people  were  accustomed  to  travel  without  objection  by  the  land- 
owner. The  adjoining  field  was  used  as  a  ball  ground.  It  was 
probable  that,  if  the  guy  wire  broke,  some  one  crossing  the  field 
would  come  in  contact  with  it.  That  whoever  did  so  was  a  tres- 
passer or  a  bare  licensee,  as  against  the  landowner,  cannot  avail 
the  defendant  If  a  bare  licensee,  he  would  still  be  there  lawfully. 
If  a  trespasser,  his  wrong  would  be  to  the  landowner  alone,  not 
a  public  wrong,  nor  a  wrong  to  the  defendant 
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The  case  differs  from  one  where  a  trespasser  or  licensee  seeks 
to  recover  of  the  landowner.  A  landowner  may,  in  fact,  reason- 
ably anticipate  an  invasion  of  his  property,  but  in  law  he  is  en- 
titled to  assimie  that  he  will  not  be  interfered  with.  His  right 
to  protect  his  possession  and  to  use  his  property  is  paramount 
It  is  these  considerations  which  led  this  court  to  deny  the  lia- 
bility of  the  defendant  in  the  turntable  cases.  Turess  v.  N.  T.  8. 
&  TT.  i2.  i2.,  61  N.  J.  Law,  314,  40  Atl.  614;  J).,  L.  &  W.  R.  B. 
V.  Reich,  61  N.  J.  Law,  635,  40  Atl.  682,  41  L.  K.  A.  831,  68 
Am.  St,  Kep.  727;  and  in  Friedman  v.  Snare  £  Triest  Co.  (N. 
J.  Err.  &  App.),  61  Atl.  401.  The  general  rule  is  that  a  person 
is  liable  for  those  results  of  his  negligence  which  are  reasonably 
to  be  anticipated^  the  exemption  of  the  landowner  from  lia- 
bility as  to  trespassers  and  licensee  is  necessary  to  secure  him  the 
beneficial  use  of  his  land ;  but  no  reason  exists  for  extending  this 
exemption  to  the  case  where  the  rights  of  the  defendant  have  not 
been  interfered  with.  There  is  no  proof  that  the  defendant  had 
any  right  to  maintain  the  pole  and  wires ;  but,  even  if  it  had,  the 
deceased  is  not  shown  to  have  interfered  with  the  defendant's 
rights.  The  right  to  maintain  the  pole  and  wire  did  not  involve 
the  right  to  have  the  wire  swing  loose  or  occupy  another  portion 
of  the  field.  Whoever  interfered  with  the  pole  and  wire  in  place, 
might  be  a  trespasser,  but  he  would  not  be  a  trespasser  upon  the 
defendant's  rights  if  he  came  in  contact  with  the  wire  elsewhere. 

The  trial  judge  in  his  charge  rested  his  refusal  to  nonsuit  upon 
the  theory  that  the  defendant  had  no  right  to  stretch  the  guy 
wire,  and  he  therefore  refused  to  charge  that  the  mere  fact  that 
the  boy  was  there  as  a  licensee  defeated  the  plaintiff's  right  to 
recover.  We  think  that  even  if  the  defendant  had  a  right  to 
stretch  the  guy  wire,  the  plaintiff  might  still  be  entitled  to  recover. 
There  was  no  error  in  the  refusal  to  charge.  The  judge  was 
asked  to  charge  that  the  jury  must  be  satisfied  by  the  greater 
weight  of  the  testimony  that  the  defendant  company  was  negli- 
gent, or  the  verdict  must  be  for  the  defendant  He  charged  that 
it  must  appear  by  the  weight  of  probabilities  that  the  defendant's 
servants  put  the  guy  wire  there.  He  then  left  it  to  the  jury  to  say 
whether  the  defendant  was  negligent  in  doing  something  which  it 
did,  or  in  leaving  undone  something  which  it  should  have  done. 

In  a  case  where  the  testimony  was  in  conflict,  the  defendant 
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would  be  entitled  to  have  this  request  charged ;  but  in  the  present 
case,  there  was  no  conflict  of  testimony,  and  the  only  question  was 
whether  the  jury  would  draw  an  inference  of  negligence  from  un- 
disputed  facts.  Under  the  decision  of  this  court  in  Newark  Elec- 
tric Co.  17.  Ruddy,  7  Am.  Electl.  Cas.  524,  62  N.  J.  Law,  505,  41 
AtL  712,  57  L.  R.  A.  624,  affirmed  63  N.  J.  Law,  357,  4G  Atl. 
1100,  57  L.  R.  A.  624,  in  the  absence  of  explanation  by  the  de- 
foidant  of  the  cause  of  the  breaking  of  the  wire,  no  other  inference 
was  open.  The  present  case  is  even  stronger,  for  here  there  was 
proof  that  the  wire  was  of  less  tensile  strength,  though  of  greater 
durability,  than  the  wire  ordinarily  used  for  that  purpose.  It  was 
permissible  for  the  jury  to  infer  that  the  omission  of  a  guard 
between  the  electric  light  wire  and  the  guy  wire  was  an  act  of 
n^ligence.  Bowe  v.  N.  Y,  £  N.  J.  Telephone  Co.,  7  Am.  Electl. 
Cas.  626,  66  N.  J.  Law,  19,  48  Atl.  523.  Although  the  danger 
aroee  after  the  construction  of  the  telephone  line,  and  was  due 
to  the  running  of  the  electric  light  wires  below  the  guy  wire,  the 
care  required  of  the  telephone  company  changed  with  the  changed 
circumstances.  Bowe  v.  N.  Y.  &  N.  J.  Telephone  Co.,  7  Am. 
ElectL  Cas.  626,  66  K  J.  Law,  19,  48  Atl.  523. 
The  judgment  should  be  affirmed,  with  costs. 


Augusta  Ry.  &  Electric  Co.  v.  Weekly. 

(Georgia  Supreme  Court  —  Nov.  20,  2905, 

4  St.  Ry.  Rep.  151,  124  Ga.  3S4,  52  S.  E.  444. 

L  Kbgugence  —  PucADiNo  AND  PsooF.  —  In  a  suit  to  recover  damages  for 
persooal  injuries  alleged  to  have  been  sustained  by  reason  of  negligence 
on  the  part  of  the  defendant,  the  plaintiff  must  recover,  if  at  all,  upon 
proof  establishing  the  specific  acts  of  negligence  alleged  in  his  petition. 

2.  Tbiai,  —  iNSTBUcnoNS  —  Invadino  Pbovince  op  Jury.  —  Even  in  a  case 

to  which  the  doctrine  of  res  ipsa  loquitur  is  applicable,  it  is  erroneous 
for  the  court  to  charge  the  jury  that  a  given  state  of  facts  either  con- 
stitutes, or  affords  prima  facie  proof  of,  negligence,  where  there  is  no 
statute  expressly  declaring  that  this  is  true  as  matter  of  law. 

3.  EixcTBiciTT  —  Street  Railroads  —  Live  Wires  —  Injury  to  Pedes- 

TUAN.  —  The  charge  of  the  court  being  in  certain  respects  inaccurate 
and  prejudicial  to  the  excepting  party,  a  new  trial  is  ordered. 
(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  judgment  for  plaintiff.    Beversed. 
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William  H.  Barret  and  BoyJcin  Wright,  for  plaintiff  in  error. 
C.  Henry  Cohen  and  Bryson  Crane,  for  defendant  in  error. 

Opinion  by  Evans,  J.  : 

The  plaintiff  below,  Joseph  Weekly,  brought  an  action  for 
damages  against  the  Augusta  Railway  &  Electric  Company,  al- 
leging that  he  had  received  serious  injuries  by  coming  in  contact 
with  a  live  wire  belonging  to  the  defendant  company,  which  was 
lying  across  a  public  thoroughfare  in  the  city  of  Augusta.  The 
trial  resulted  in  a  verdict  in  favor  of  the  plaintiff,  and  we  are 
called  on  to  determine  whether  or  not  the  company's  motion  for  a 
new  trial  should  have  been  granted, 

1.  Our  attention  is  called,  in  the  first  place,  to  the  fact  that 
the  investigation  of  the  case  was  not  confined  to  the  issues  raised 
by  the  pleadings.  The  plaintiff  alleged  in  his  petition  that  the 
breaking  of  the  wire  and  the  falling  thereof  to  the  ground  were 
due  to  the  negligence  of  the  company  in  its  maintenance  of  the 
wire,  and  that  "  the  falling  of  said  wire  to  the  ground,  as  afore- 
said, was  due  to  the  negligence  of  the  said  defendant  in  creating 
negligently,  and  maintaining,  a  dangerous  condition  that  made  the 
injury  to  the  petitioner  possible."  No  complaint  was  made  Uiat 
the  company  did  not  exercise  due  diligence  in  discovering  that 
the  wire  had  fallen,  or  that  the  company  was  negligent  in  not 
promptly  cutting  off  the  deadly  current  with  which  it  was  charged, 
or  that  the  company  had  failed  to  take  proper  steps  to  remove  the 
wire  from  the  street  after  it  fell.  The  court  declined  a  written 
request  to  give  to  the  jury  a  charge  presented  in  behalf  of  the 
company,  wherein  the  specific  acts  of  negligence  upon  which  the 
plaintiff  relied  for  a  recovery  were  correctly  stated  and  attention 
directed  to  the  fact  that  a  negligent  failure  to  cut  off  the  current 
was  not  alleged,  and  in  which  the  proposition  was  laid  down  that 
no  acts  of  negligence  other  than  those  alleged  in  the  petition  could 
be  proved  or  considered  by  the  jury.  The  court  did,  in  general 
terms,  instruct  the  jury  that  if  they  shauld  find  "  the  defendant 
was  guilty  of  the  acts  of  negligence  set  out  in  the  declaration," 
and  injury  to  the  plaintiff  resulted  therefrom,  while  he  was  in  the 
exercise  of  ordinary  care  and  diligence,  he  would  be  entitled  to 
recover.  But  nowhere  in  the  charge  did  the  court  undertake  to 
inform  the  jury  what  were  "  the  acts  of  negligence  set  out  in  the 
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declaration/'  and,  in  charging  the  jury  as  to  what  would  constitute 
due  negligence  on  the  part  of  the  company,  instructed  them  as 
to  the  duty  resting  on  the  company  not  to  permit  a  wire,  after  it 
had  fallen,  to  remain  in  a  dangerous  condition  for  an  unreasonable 
length  of  time.     Indeed,  throughout  the  entire  charge  the  court 
made  the  liability  of  the  company  depend,  not  alone  upon  the 
<)aestion  whether  or  not  it  had  exercised  all  ordinary  and  reason- 
able   care    in    "  constructing,    maintaining,    and    inspecting    its 
iHTes,"  but  upon  the  further  inquiry  whether  or  not  it  had,  "  after 
the  fall,  exercised  such  care  in  repairing  same." 

2.  A  charge  of  which  the  plaintiflF  in  error  makes  special  com- 
plaint was  in  the  following  language : 

"If  the  jury  believe  that  a  horse,  attached  to  a  brewery  wagon  stepped  on 
a  wire  belonging  to  the  Augusta  Railway  &  Electric  Company  and  fell  to  the 
groand  in  a  dying  condition,  and  the  driver  was  thrown  to  the  ground,  re- 
enring  a  shock  and  bum,  it  would  be  prima  facte  proof  of  defective  insulation 
and  negligence." 

Unless  the  commission  of  a  particular  act  or  an  omission  to 
do  a  particular  thing  be  declared  by  law  to  constitute  negligence, 
it  is  error  for  a  judge  to  instruct  the  jury  that  such  act  or  omission 
amounts  to  negligence.  He  cannot  invade  the  province  of  the 
jury  by  declaring  that  a  given  state  of  facts  raises  a  presump- 
tion of  negligence,  when  this  is  not  true  as  a  matter  of  law.  Cen- 
tral Ry.  Co.  V.  McKenney,  116  Ga.  13,  17,  42  S.  E.  229,  and 
cases  cited.  It  must  now  be  accepted  as  the  settled  law  of  this 
State  that 

**  On  the  trial  of  a  suit  for  damages  alleged  to  have  been  occasioned  by  the 
Begiigence  of  the  defendant,  it  is  always  error,  requiring  the  grant  of  a  new 
trial,  for  the  court  to  charge  the  jury  that  given  acts  constitute  negligence, 
when  such  acts  are  not  declared  by  statute  to  be  negligent."  Augusta  Ry, 
Co.  V.  Smith,  121  Ga.  29,  48  S.  E.  681. 

Aud  it  has  been  held  that,  even  when  the  plaintiff's  petition  is 
good  as  against  a  general  demurrer,  it  is  erroneous  for  the  judge 
to  charge  the  jury  that, 

**  If  the  defendant's  failure  to  do  its  duty  *  was  in  accordance  with  the 
allegations  of  the  plaintiffs  petition,  then  that  would  be  negligence,  as  he 
diarges  in  this  case.'"  City  of  Rome  v.  Sudduth,  121  Ga.  420,  49  S.  E.  300: 
Ailania  R,  Co.  v.  Hudson,  123  Ga.  108,  51  S.  E.  29. 

It  is  urged  by  counsel  for  the  defendant  in  error  that  in  the 
present  case  the  judge  merely  undertook  to  instruct  the  jury  as 
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to  the  doctrine  of  res  ipsa  loquitur,  whidi  was,  under  the  decisicm 
in  Chenall  v.  Palmer  Brick  Co.,  117  Ga.  106,  43  S.  E.  443,  un- 
questionably applicable  to  the  facts  of  this  case.  A  complete  reply 
to  this  suggestion  is  to  be  found  in  the  opinion  delivered  in  that 
case  by  Mr.  Justice  Cobb,  when  it  was  again  before  this  court 
(119  Ga.  837,  47  S.  E.  329),  who  said: 

"Under  our  Bystem,  where  every  question  of  negligence  is  left  for  detemii- 
nation  by  the  jury,  even  in  cases  where  the  maxim  under  consideration  (rer 
ipsa  loquitur)  is  applicable,  the  judge  should  not  charge  the  jury  that  there 
would  be  an  inference  of  negligence  from  a  given  state  of  facts,  but  sboald 
instruct  them  in  clear  and  unequivocal  terms  that  negligence  must  be  pitnred, 
and  it  is  for  them  to  consider  whether  the  manner  of  the  occurrence  and  the 
attendant  circumstances  are  of  such  a  character  that  they  would,  in  their 
judgment  and  discretion,  be  authorized  to  draw  an  inference  that  the  ooear- 
rence  could  not  have  taken  place  if  due  diligence  on  the  part  of  the  master 
had  been  exercised/' 

See  page  843  of  119  Ga.,  page  330  of  47  S.  E.,  and  note  the 
discussion  which  precedes  and  follows  the  above  quotation.  This 
was  not  a  case,  as  the  court  below  recognized,  where  any  pre- 
sumption of  negligence  arose  upon  proof  of  the  injury,  under  the 
provisions  of  the  Civil  Code  of  1895,  §  2321,  but  the  plaintiff 
was  bound  to  assume  the  burden  of  establishing  by  sufficient  evi- 
dence the  acta  of  negligence  alleged  in  his  petition. 

3.  In  certain  particulars,  other  than  those  above  mentioned,  the 
charge  of  the  court  was  open  to  criticism,  as  pointed  out  in  the 
motion  for  a  new  trial.  After  charging  as  requested  touching  the 
diligence  to  be  expected  of  the  company  to  a  traveler  on  a  public 
street,  his  honor  added  that  if  the  company  failed  to  exercise 
ordinary  care  and  diligence  under  the  circumstances,  and  injury 
resulted,  it  "  would  be  liable."  He  should,  of  course,  have  quali- 
fied this  statement  by  informing  the  jury  that  this  would  be  true 
only  in  the  event  the  plaintiff  was  not  chargeable  with  negligence 
which  was  the  cause  of  his  injury,  and  could  not  by  the  exercise 
of  ordinary  care  have  avoided  the  consequence  of  defendant's 
negligence,  if  it  was  the  proximate  cause  of  the  injury.  While 
charging  upon  this  phase  of  the  case,  the  court  further  instructed 
the  jury,  in  effect,  that  when  an  electric  railway  company  has 
used  ordinary  care  and  diligence,  such  as  a  prudent  man  would 
use,  "  in  the  erection  and  maintenance  of  wires  containing  elec- 
tricity of  this  degree,  and  without  fault  injury  occurs,  there  would 
be  no  liability."     The  complaint  made  of  this  instruction  is  that 
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the  use  of  the  words  ^^  without  faulty"  in  the  connection  in  which 
they  were  employed,  subjected  the  defendant  to  a  higher  degree 
of  diligence  than  that  imposed  by  law.     The  charge  of  the  court 
was,  in  other  respects  than  those  above  pointed  out,  free  from  any 
serious  verbal  inaccuracies,  and  sufficiently  covered  the  law  bear- 
ing on  the  case.     Certain  requests  to  charge  with  respect  to  the 
duty  devolving  upon  the  company  to  exercise  ordinary  diligence  to 
prevent  injury  to  the  plaintiff  were  refused;  but,  as  they  em- 
braced instructions  as  to  the  obligation  resting  on  the  company  to 
ascertain  the  fact  that  one  of  its  wires  had  fallen  and  to  remove 
the  incident  danger  within  a  reasonable  time,  these  requests  were 
not  pertinent  to  any  issue  raised  by  the  pleadings,  and  the  com- 
pany cannot  justly  complain  that  they  were  not  given  in  charge. 
As  already  stated,  the  investigation  should  have  been  confined  to 
a  consideration  of  the  question  whether  or  not  the  falling  of  the 
wire  was  due  to  negligence  on  the  part  of  the  company,  since  it 
was  not  charged  with  any  lack  of  diligence  in  failing  to  remove  the 
wire  from  the  street  or  rendering  it  harmless  before  the  plaintiff 
came  into  contact  with  it. 
Judgment  reversed.     All  the  justices  concurring. 


Fox  V.   VlLLAOB  OF  MANCHESTER  ET  AL. 

New  York  Court  of  Appeals  —  Nov,  21,  1905. 

183  N.  Y.  141,  76  N.  E.  1116. 

L  Dkath  fbom  Covtact  with  Telephone  VSTire  Across  Eizctbio  Light 
Wise  —  EviDEifCE.  —  In  an  action  against  a  village  et  al.  for  the  death 
of  a  traveler  by  coming  in  contact  with  a  telephone  wire  which  hung 
across  an  electric  light  wire  between  the  sidewalk  and  the  road,  it  was 
held  that  it  was  error  to  read  in  evidence  the  testimony  of  the  trustees 
taken  at  the  inquest  held  by  the  coroner  on  the  body  of  the  deceased. 

2.  Same.  —  It  was  error  to  allow  the  plaintiff  to  prove,  for  the  purpose  of 
charging  the  defendants  with  knowledge  of  the  dangerous  condition  of 
the  wires,  that  eight  or  ten  months  previous  to  the  accident  to  the  de- 
ceased a  piece  of  telephone  wire  in  front  of  a  bakery,  at  a  point  nearly 
a  quarter  of  a  mile  from  the  scene  of  the  accident,  hung  down  from  a  pole 
nearly  to  the  ground,  and  that  several  children  and  one  grown  man  had 
received  shocks  therefrom.    It  appeared  that  promptly  on  this  occurrence 
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See  Ooroiwf  r.  City  of  Alameda,  post,  and  note  thereunder. 
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the  trustees  caused  the  wire  to  be  cut  off  at  the  top  of  the  pole,  and  thai 
thereafter  there  was  no  more  trouble. 
3.  Same  —  Liability  of  Municipalitt.  —  A  municipality  is  not  bonnd  to 
inspect  the  insulation  of  electric  wires,  the  position  in  which  they  an 
strung,  and  similar  matters  involving  technical  knowledge,  except  in  the 
case  of  an  obvious  danger  or  exceptional  occurrence.  The  company  main- 
taining the  line  of  wire  is  primarily  liable  for  its  negligent  or  defective 
condition  in  these  respects. 

Appeal  by  defendant  from  a  judgment  of  the  Appellate  Divi* 
sion,  affirming  a  judgment  for  plaintiflF  entered  on  a  verdict  anA 
an  order  denying  a  new  trial.    Reversed. 

Oeorge  Raines  and  E.  A.  Oriffith,  for  appellant  village  of  Man- 
chester. 

Frank  Rice,  for  appellant  Ontario  Light  &  Traction  Co. 

E.  A.  Kuntzsch,  for  respondent. 

Opinion  by  Cullbn,  C.  J. : 

The  action  was  brought  to  recover  damages  for  the  alleged  negli- 
gence of  the  defendants,  by  which  was  caused  the  death  of  the 
plaintiff's  intestate  under  the  following  circumstances:  The 
principal  street  of  Manchester,  a  village  with  about  700  inhabi- 
tants, runs  north  and  south.  The  line  of  wires  of  the  light  and 
traction  company  entered  the  village  at  the  intersection  of  the 
right  of  way  of  the  Lehigh  Valley  Railroad,  and  was  carried  north 
along  the  street  in  front  of  a  cemetery  as  far  as  a  church,  for  which 
it  furnished  light.  There  had  been  also  along  the  main  street 
telephone  wires,  which  were  strung  on  the  poles  of  the  tracti(Hi 
company  as  far  as  the  church,  and  from  that  point  north  to  the 
center  of  the  village  on  another  set  of  poles.  The  telephone  wire 
had  not  been  in  use  for  some  time.  On  the  occasion  of  the  acci- 
dent, which  occurred  about  half-past  8  in  the  evening,  the  de- 
ceased, crossing  the  street,  seized  hold  of  or  came  in  contact  with 
a  piece  of  wire  that  hung  down  from  a  tree  to  the  ditch  between 
the  sidewalk  and  carriageway,  and  received  an  electric  shock  by 
which  he  was  immediately  killed.  The  point  at  which  the  acci- 
dent occurred  was  in  front  of  the  cemetery  and  between  the  church 
and  the  railroad  crossing,  where  the  light  and  traction  company 
maintained  its  line.  An  examination  the  next  morning  showed 
that  the  telephone  wire  lay  across  the  light  wires,  and  that  the 
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insulation  on  the  wires  had  worn  away,  and  that  the  hanging  wire 
was  a  part  of  the  telephone  line.    How  long  this  piece  of  wire  had 
beat  hanging  down  was  a  matter  of  controversy  on  the  trial.    That 
the  current  which  caused  the  death  of  the  deceased  came  from  the 
li^t  wire,  through  the  telephone  wire,  is  conceded.     The  plaintiff 
charged  that  the  light  company  was  negligent  in  permitting  its 
wires  to  remain  in  a  dangerous  and  unprotected  condition,  and 
that  the  village  was  negligent  in  allowing  that  condition  to  remain 
bj-  which  the  safety  of  travelers  on  the  highway  was  imperiled. 
A  verdict  was  recovered  against  both  the  defendants,  and  the  judg- 
ment entered  thereon  has  been  affirmed  by  the  Appellate  Division 
1>T  a  divided  court 

The  contributory  negligence  of  the  deceased  was  a  question  of 
fict  for  the  jury.  It  was  not  negligence  as  a  matter  of  law  to 
rross  the  street  at  a  point  other  than  the  crosswalk.  Nor  was 
ii€t*ased  necessarily  negligent  in  having  seized  hold  of  the  wire. 
It  may  have  come  in  contact  with  his  person,  or  he  may  have 
seized  it  to  remove  it  from  his  way.  The  negligence  of  the  village 
was  also  a  question  for  the  jury,  to  be  determined  with  reference 
to  the  length  of  time  they  might  find  the  wire  had  been  hanging 
down,  -whether  the  village  authorities  knew  or  should  have  known 
of  its  condition,  and  also  to  the  place  at  which  it  was  hanging, 
whether  it  was  likely  at  that  point  to  be  dangerous.  There  were, 
however,  errors  committed  on  the  trial  which  require  a  reversal 
of  the  judgment. 

To  establish  notice  to  the  trustees  of  the  dangerous  condition 
of  the  electric  wire,  the  plaintiff,  over  the  objection  and  exception 
of  the  village,  was  allowed  to  read  in  evidence  the  testimony  of  the 
trustees  taken  at  the  inquest  held  by  the  coroner  on  the  body  of  the 
deceased.  That  the  declaration  of  an  agent  or  that  of  an  officer  of 
a  corporation  is  not  evidence  against  his  principal,  except  when 
made  in  the  course  of  his  agency  or  in  the  discharge  of  his  official 
duties,  is  settled  law.  First  Nat  Bank  v.  Ocean  Nat,  Bank,  60 
y.  Y.  278,  19  Am.  Rep.  181.  It  is  contended,  however,  that  a 
different  rule  applies  to  declarations  the  only  object  of  which  is 
lo  show  knowledge  of  or  notice  to  the  person  making  them,  and  in 
rapport  of  that  claim  two  decisions  of  the  Appellate  Division  are 
dtei  Shaw  v.  Town  of  Potsdam,  11  App.  Div.  508,  42  N.  Y. 
Sopp.  779 ;  Ycaidewater  v.  Town  of  Wafpinger,  69  App.  Div.  325, 
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74  N.  Y.  Supp.  699.  It  may  be  that  declarations  of  a  village 
official  as  to  the  condition  of  a  highway,  made  not  only  before  tlie 
occurrence  on  which  it  is  sought  to  charge  the  village  with  lia- 
bility, but  sufficiently  long  before  to  have  made  it  the  duty  of  tbe 
village,  with  the  knowledge  which  the  declaration  imports,  to 
repair  the  highway,  are  competent  evidence.  In  such  a  case  a 
declaration  would  not  be  competent  as  an  admission,  but  as  evi- 
dence of  the  state  of  the  knowledge  of  the  person  making  the 
declaration.  Such  was  the  case  in  Shaw  v.  Town  of  Potsdam, 
supra.  The  knowledge  of  the  officer  or  agent  after  the  transaction 
is  of  no  materiality  whatever,  and  his  declaration  then  made  of 
his  previous  knowledge  is  as  purely  hearsay  as  a  declaration  of  any 
previous  act  The  doctrine  of  Vandewater  v.  Town  of  Wappinger, 
supra,  is  manifestly  erroneous  and  cannot  be  upheld.  The  re- 
spondent contends  that  this  error  was  rendered  harmless  by  the 
subsequent  testimony  of  the  trustees.  It  is  asserted  that  the  trus- 
tees on  the  trial  of  this  action  testified  substantially  to  everything 
that  they  had  testified  to  before  the  coroner.  This  claim  is  not 
wholly  justified.  Smith,  one  of  the  trustees,  testified  positively 
that  he  did  not  see  the  wire  which  killed  the  deceased  hanging 
down  from  the  tree,  and  that  he  had  made  no  statement  before  the 
coroner  to  that  effect  It  is  true  that  the  testimony  given  before 
the  coroner  would  have  been  competent  for  the  purpose  of  con- 
tradicting Smith's  testimony  on  the  trial;  but  this  would  not 
authorize  its  use  as  affirmative  evidence  to  show  that  the  trustees 
of  the  village  had  notice  of  the  dangerous  condition  of  the  pendent 
wire. 

For  the  purpose  of  charging  the  defendants  with  the  knowledge 
of  the  dangerous  condition  of  the  wires,  the  plaintiff  was  allowed 
to  prove,  over  the  objection  and  exception  of  the  appellants,  that 
eight  or  ten  months  previous  to  the  accident  to  the  deceased  a 
piece  of  telephone  wire  in  front  of  a  bakery,  at  a  point  nearly  a 
quarter  of  a  mile  from  the  scene  of  the  accident  and  far  to  the 
north  of  the  church,  where  the  light  wires  terminated,  hung  down 
from  a  pole  nearly  to  the  ground,  and  that  several  children  and 
one  grown  man  had  received  shocks  therefrom.  It  appeared  that 
promptly  on  this  occurrence  the  trustees  caused  the  wire  to  be  cut 
off  at  the  top  of  the  pole,  and  that  thereafter  there  was  no  troubla 
We  think  this  occurrence  was  too  remote  in  time  and  in  distance 
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to  be  competent  evidence,  and  that  its  admission  was  erroneous. 
It  is  contended  tliat  the  fact  that  persons  had  received  shocks  from 
the  telephone  wire  at  this  point  should  have  apprised  the  trustees 
that  the  telephone  wire  and  the  light  wires  must  at  some  point  to 
the  south  have  been  in  contact,  and  therefore  dangerous,  and  that 
the  trustees  should  thereupon  have  inspected  the  two  lines,  and 
either  had  the  telephcme  line  removed  or  the  position  of  the  wires 
changed.     This  view  was  substantially  accepted  by  the  trial  court, 
which  charged,  over  the  exception  of  the  defendant  village,  that 
the  law  imposed  on  the  ofiScials  of  the  municipality  the  duty  of 
miking  an  inspection  from  time  to  time  to  see  whether  the  wires, 
if  dangerous,  had  been  remedied  or  removed.     We  are  of  a  dif- 
ferent opinion.     Nobody  had  received  substantial  injury  by  the 
hanging  wire  at  the  bakery.    The  children  had  played  with  it  and 
thus  received  the  shocks.    It  is  true  one  man  is  said  to  have  been 
knocked  down,  but  it  appears  that  he  was  intoxicated  at  the  time. 
The  trastees  discharged  their  duty  when  they  cut  off  and  removed 
the  pendent  wire.    There  was  nothing  so  alarming  in  the  fact  that 
diildreii  playing  with  the  wire  had  received  shocks  from  it,  in  no 
ease  with  serious  results,  that  rendered  it  necessary  or  the  duty 
of  the  trustees  to  insx>ect  the  whole  length  of  the  wires  to  examine 
their  insulation  and  see  that  at  all  points  they  were  in  proper  con- 
dition.    Though  the  law  authorizes  the  construction  of  electric 
light  lines,  power  lines,  telephone  lines,  and  similar  structures 
along  the  streets  and  highways,  that  does  not  relieve  the  munici- 
pelity  from  its  duty  to  see  that  the  streets  and  highways  are  kept 
reasonably  safe  and  secure  for  the  public  using  them.     But  this 
doctrine  is  not  to  be  carried  to  the  extent  of  holding  that  the 
oUigation  of  the  municipality  is  coextensive  with  that  of  the  com- 
pany which  maintains  the  line.     Principally  the  duty  of  a  mu- 
nicipality is  to  see  that  its  streets  and  highways  are  kept  safe  and 
secure  for  passage  over  the  surface,  for  the  primary  object  of  high- 
ways is  to  enable  the  public  to  travel  thereon.     Therefore  it  must 
always  be  alert  to  prevent  or  guard  obstructions  in  the  highways. 
Where,  however,  the  danger  to  the  traveler  is  not  in  the  nature  of 
in  obstruction,  but  proceeds  from  the  negligence  of  a  third  party 
in  the  use  of  the  highway  in  a  manner  authorized  by  law,  the 
municipality  should  not  be  held  liable  for  that  negligence  unless 
it  has  notice  thereof,  or  the  condition  is  apparent  and  the  danger 
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obvioua.    The  municipality  may  well  be  held  to  the  eame  degree 
of  responsibility  with  rc^rd  to  electric  light  poles,  telegrai^i  poles, 
and  the  like  that  is  imposed  upon  it  with  reference  to  awnings, 
gratings,  and  similar  incumbrances  on  the  street,  and  so,  also,  as 
to  fallen  or  hanging  wires  obstructing  the  street  and  likely  to 
strike  or  c(»ne  in  contact  with  the  traveler.    To  go  further,  how- 
ever, and  impose  upon  a  municipality  the  duty  of  inspecting  the 
insulation  of  the  wires,  the  position  in  which  they  are  strung,  and 
similar  matters  involving  technical  knowledge,  unless  in  the  can 
of  an  obvious  danger  or  exceptional  occurrence,  would  place  upa 
it  a  very  onerous  and  unfair  burden.    The  company  maintaiiui; 
the  line  of  wire  is  primarily  liable  for  its  negligmt  or  defedim 
condition  in  these  respects,  and  should  be  solely  so  unless  in  the 
cases  suggested  of  obvious  danger  or  exceptional  circumstaiHS. 
It  follows  that,  not  only  was  the  evidence  of  the  shocks  receiTei 
from  the  fallen  wire  at  the  bakery  improperly  received,  hut  tl» 
learned  trial  court  erred  in  charging  the  jury  that  by  reason  oF 
that  occurrence  it  was  the  duty  of  the  municipality  to  inspect  tli» 
lines  to  see  that  the  telephone  wire  had  been  removed  or  that  tbo 
wires  were  no  longer  in  contact.     The  case  of  Twi^  v.  City  iff 
Rochester.  37  App.  Div.  307,  55  N.  Y.  Supp.  850,  affirmed  16S 
X.  Y.  619,  59  N.  E.  1131,  is  not  in  point.    There  it  was  a  line  of] 
wire  maintained  and  used  by  the  defendant  that  caused  the  in- 
jury for  which  a  recovery  waa  bad.     The  defendant's  liability  WM 
predicated,  not  on  the  failure  of  its  duty  as  a  municipality  to  keep 
its  streets  safe,  but  on  its  negligence  as  the  owner  and  operator  of  i 
telephone  line,  in  which  character  its  responsibility  was  just  ibi 
same  as  that  of  a  telegraph,  telephone,  or  electric  light  eorporation. 
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of  another  corporation  strung  on  the  poles  by  consent  of  the  owner. 
In  the  first  case  the  wire  had  fallen  into  the  street,  causing  injury 
to  a  traveler  who  tripped  on  the  fallen  wire.    In  the  second  case  a 
traveler  on  the  street  was  injured  by  the  fall  of  a  glass  insulator. 
In  each  case  the  corporation  owning  the  line  of  poles  was  held 
not  liable,  on  the  ground  that  it  was  the  negligence  of  the  corpora- 
tion operating  and  maintaining  the  line  of  wire  which  caused  the 
injury.      The  present  case  diflFers  essentially  from  those  cited. 
There  the  injury  was  caused  solely  by  the  act  or  omission  of  a 
third  party,  to  which  the  defendant  in  no  way  contributed  except 
bjr  the  license  given  the  third  party  to  use  the  poles.    Here  it  was 
the  current  of  electricity  developed  by  the  traction  company  and 
conducted  over  its  wires  that  caused  the  death  of  the  deceased. 
Electric  light  wires,  of  all  wires  in  common  use,  carry  the  most 
powerful    currents.      The    intensity    of    the    current    conducted 
through  that  defendant's  wire,  as  shown  by  the  evidence  in  this 
case,  was  about  2,000  volts,  the  shock  from  which  would  be  fatal 
to  human  beings.    It  was,  therefore,  the  duty  of  that  defendant  to 
insulate  its  wires  and  guard  against  the  electric  current  becoming 
m  source  of  danger  and  injury  to  travelers  on  the  highway  or  third 
persons,  so  far  as  reasonable  care  could  accomplish  that  result. 
It  was  tJie  owner  and  in  possession  of  the  poles,  and  it  was  not 
justified  in  granting  permission  to  third  parties  to  string  wires  so 
near  light  wires  as  to  become  dangerous  to  the  public  {Jones  v. 
Union  Ry.  Co.,  18  App.  Div.  267,  46  N.  Y.  Supp.  321),  much 
less  to  allow  those  wires  to  come  in  contact  with  its  own  and  de- 
ftroy  the  insulation  which  should  have  prevented  the  escape  of 
the  current.     It  also  owed  the  duty  of  reasonably  inspecting  its 
lines  to  see  that  its  insulation  was  preserved  intact  and  that  the 
line  had  not  become  dangerous  by  contact  with  other  wires.    There 
is  evidence  in  the  record  tending  to  show  that  the  original  con- 
struction was  faulty  on  account  of  the  proximity  of  the  two  lines 
of  wire,  and  also  that  inspection  would  have  shown  their  dangerous 
state  and  the  defect  in  the  insulation.     The  motion  for  a  nonsuit 
by  this  appellant  was,  therefore,  properly  denied ;  but  on  account 
of  the  error  already  pointed  out,  in  the  admission  of  the  evidence 
as  to  the  occurrences  at  the  bakery  the  year  previous  to  the  acci- 
dent, the  judgment  against  it  must  also  be  reversed. 

The  judgment  should  be  reversed  as  to  both  appellants,  and  new 
trial  granted,  costs  to  abide  the  event 
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Gbay,  Babtlett,  Haight,  Vann,  and  WsBNEBy  JJ.,  concur. 
O'Bbibn,  J.,  absent. 
Judgment  reversed,  etc. 


BoxTBKE  V.  Butte  Eleotbio  &  Poweb  Co.  bt  au 

Montana  Supreme  Court  —  Nov.  27,  1905. 
33  Mont.  267,  83  Pac.  470. 


1.  Injury  fbom  Contact  with  Electric  Wibx  Strung  Over  a 

Pi£ADiNO.  —  In  an  action  against  an  electric  light  and  power  eomp—y 
and  others  for  injuries  received  by  contact  with  an  electric  wire  atmqg 
over  a  trestle,  the  complaint  alleged  that  the  defendants  on  a  oertaiii 
day  hung  a  wire,  heavily  charged,  over,  above,  and  across  a  trestle  at  a 
certain  mine.  The  denial  of  these  allegations  was  that  any  of  the  de- 
fendants, except  the  Butte  Electric  &  Power  Company,  hung  the  wire  men- 
tioned in  the  complaint,  and  that  any  of  the  defendants  hung  the  wire 
only  three  feet  above  said  trestle.  The  answer  also  alleged  that  a  cer- 
tain wire,  hung  by  the  Butte  Electric  &  Power  Company,  was  so  hmg 
over  and  above  said  trestle,  a  distance  of  about  four  and  one-half  feet 
from  said  trestle.  It  was  held  that  the  answer  contained  a  negative  pre^ 
nant  and  admitted  the  existence  of  the  trestle  before  the  wire  in  quee- 
tion  was  placed  in  position. 

2.  Same  —  Cabe  Required.  —  The  owner  or  operator  of  an  electric  plant  ia 

bound  to  exercise  a  reasonable  degree  of  care  in  erecting  pole  lines,  select- 
ing appliances,  insulating  the  wires  wherever  people  have  a  right  to  30 
and  are  liable  to  come  in  contact  with  them,  and  in  maintaining  a  system 
of  inspection  by  which  any  change  which  has  occurred  in  the  physical 
conditions  surrounding  the  plant,  poles,  or  lines  of  wire,  which  would  tend 
to  create  or  increase  the  danger  to  persons  lawfully  in  pursuit  of  their 
business  or  pleasure,  may  be  reasonably  discovered. 

Appeal  by  the  defendants  from  a  judgment  in  favor  of  plaintiflF. 
Affirmed. 

Statement  by  Hollo  way,  J. : 

This  action  was  commenced  in  Silver  Bow  county  by  the  plaintiff,  Bourke, 
to  recover  damages  for  personal  injuries  received  by  him  by  coming  in  contact 
with  an  electric  light  wire  charged  with  electricity.  The  defendants  origin- 
ally were  the  Butte  Electric  k  Power  Company,  the  Butte  Lighting  &  Power 
Company,  the  Butte  General  Electric  Company,  and  Grcorge  T.  Aiken.  After- 
wards, on  plaintiff's  motion,  the  action  was  dismissed  as  to  the  Butte  Light- 
Care  Reqnired  of  Electric  Companies.  —  See  note  to  Oueat  v.  Edison 
Illuminating  Co.,  post. 
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ing  &  Power  Company  and  the  Butte  General  Electric  Company,  and  pro- 
ceeded thereafter  against  the  Butte  Electric  &  Power  Company  and  George 
T.  Aiken. 

The  complaint  alleges  that  the  defendants  were  engaged  in  the  business  of 
famishing  light  by  electricity  to  the  citizens  of  Butte  and  Meaderville,  in 
Silver  Bow  county.    Paragraph  5  of  the  complaint  is  as  follows:     "That  on 
or  about  the  1st  day  of  May,  1902,  near  Meaderville,  in  the  said  county  of 
SilTer  Bow,  Mont.,  the  said  defendants  did  cause  to  be  hanged,  about  three 
ieet  above  and  across  a  trestle  at  the  East  Colusa  mine,  a  certain  copper 
wire,  and  charged  the  same  with,  and  continued  at  all  times  thereafter  to  keep 
the  same  charged  with,  a  current  of  electricity  of  a  voltage  of  about  2,500 
Tolts,  that  being  sufficient  in  power  to  kill  men  of  ordinary  vitality,  and  to 
do  great  bodily  harm  to  all  men,  whenever  they  might  touch  the  same;  that 
tlie  said  wire,  ou  the  10th  day  of  May,  1902,  and  long  prior  thereto,  was  in- 
foffieiently,  carelessly,  and  negligently  insulated,  and  that  the  defendants  were 
veil  aware  of  the  said  want  of  insulation,  or  could  with  reasonable  diligence 
or  care  have  been  aware  of  such  want  of  insulation."     It  is  further  alleged 
that  the  wire  mentioned  in  paragraph  5  was  hung  by  the  defendants,  or  by 
permitted  to  hang,  over  and  across  said  trestle  so  low  that  persons  work- 
over  the  trestle  were  in  inuninent  danger  of  coming  in  contact  with  the 
wire;  and  that  the  wire  was  so  low  that  it  had  to  be  moved  and  lifted  up  by 
working  on  the  trestle.     It  is  further  alleged  that  this  trestle  be- 
to  the  Boston  &  Montana  Company,  and  that  on  the  10th  day  of  May, 
1902,  this  plaintiff,  while  in  the  employ  of  that  company,  was  there  lawfully 
lianting  waste  in  tram  cars  along  and  over  this  trestle.    Paragraph  7  of  the 
eomplaint  is  as  follows :     "  That  the  defendants,  when  they  hung  the  said  wire 
over  the  said  trestle,  and  only  about  three  feet  above  the  said  trestle,  and 
without  insulation  as  aforesaid,  well  knew  that  this  plaintiff,  and  many  other 
men  employed  by  the  said  mining  company,  were  daily  employed  in  walking 
over  the  said  trestle  and  must  in  the  course  of  such  emplo3m[ient  touch  the 
Mid  wire."     It  is  further  alleged  that,  in  order  for  plaintiff  to  get  his  cars 
back  and  forth  along  the  track  on  this  trestle,  it  was  necessary  for  him  to  lift 
op  said  wire  every  time  he  passed,  and  that  the  defendants  knew  that  it  was 
necessary  for  him  to  do  so,  and  that  plaintiff  did  not  know  that  this  wire 
was  in  any  manner  charged  with  an  electric  current.     It  is  alleged  that  the 
placing    of    this    wire    over    the    trestle    so    low,    and    the    placing    of    it 
there    without    proper     insulation,     constituted    acts    of    gross    negligence 
and   malicious    recklessness    on    the    part    of    the    defendant    company.      It 
is  further  alleged  that  on  the  10th  day  of  May,  1902,  it  was  raining;  that  th3 
tmtle  was  wet,  and  that,  as  plaintiff  was  pursuing  his  business  and  passin^^ 
baek  and  forth  with  his  car,  in  attempting  to  lift  the  wire  to  let  his  car  go 
by  be  touched  the  wire  with  his  left  hand ;  that  the  wire  was  then  charged 
with  electricity;  that  a  current  of  electricity  passed  through  him,  caused  him 
to  bold  on  to  the  wire,  burned  all  the  flesh  from  the  fingers  and  thumb  of  his 
liand,  and   otherwise  caused  him  great  pain   and   terrible  anguish;    that  by 
reason  of  this  injury  he  was  confined  to  a  hospital  for  eighteen  weeks  under 
the  care  of  a  physician;  that  he  suffered  daily  great  bodily  pain;  that  the 
injuries  inflicted  upon  him  are  permanent;  that  before  the  accident  he  was  a 
strong  and  healthy  man,  capable  of  earning,  and  did  earn,  $3.50  a  day;  that 
by  reason  of  this  accident  he  vnll  never  be  a  strong  man  again ;  that  he  can- 
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not  open  his  left  hand,  because  of  the  fact  that  the  muscles  on  the  inside 
thereof  were  burned  off;  that  the  muscles  of  his  legs  and  arms  haye  beeome 
shrunken;  that  he  continues  to  suffer  pains  throughout  his  body;  that  he  it 
informed  and  believes  that  he  will  never  be  relieved  of  these;  that  by  reftioii 
of  the  burning  he  has  been  rendered  so  weak  that  he  cannot  eat  anything  bat 
soft  food;  that  at  the  time  of  the  burning  he  was  about  forty-five  years  of 
age;  that  since  that  time  he  has  not  been  able  to  do  any  work  or  earn  any 
money;  and  that  he  will  never  again  be  able  to  do  any  work,  by  reason  of 
such  injury.  It  is  further  alleged  that  the  acts  of  the  defendants,  as  set 
forth,  were  done  maliciously  and  wantonly,  and  in  criminal  disregard  of  the 
rights  and  safety  of  all  persons,  and  particularly  of  this  plaintiff.  Aetnal 
damages  in  the  sum  of  $30,000  are  asked,  and  punitive  damages  in  the  sum  if 
$20,000  in  addition  thereto. 

The  answer  denies  mat  either  or  any  of  the  defendants,  lexoept  the  Butte 
Electric  A  Power  Company,  was  engaged  in  the  business  of  furnishing  light 
by  electricity  to  the  citizens  of  Butte  and  Meaderville,  as  charged  in  the  com- 
plaint. There  are  specific  denials  that  the  wire  mentioned  in  the  complaint^ 
strung  over  the  trestle,  was  insufficiently  or  carelessly  insulated,  or  that  it 
was  ever  necessary  for  the  plaintiff  to  lift  the  wire  in  hauling  his  car  over  the 
trestle,  or  that  the  plaintiff  did  not  know  that  the  wire  was  charged  with  an 
electric  current.  There  is  a  denial  of  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  or  not  the  plaintiff  was  injured,  or  the  extent 
or  character  of  his  injuries.  There  is  a  further  denial  that,  because  of  any 
act  or  thing  done  by  the  defendants,  or  either  of  them,  the  plaintiff  was  in- 
jured in  any  manner  or  at  all.  There  is  also  a  denial  that  any  of  the  acts'- 
alleged  in  the  complaint  as  having  been  performed  by  the  defendants,  or  either 
of  them,  were  done  or  performed  maliciously  or  wantonly,  or  in  criminal  dis- 
regard, or  any  disregard,  of  the  right  of  plaintiff  or  any  person.  The  answer 
also  contains  allegations  to  the  effect  that  over  the  trestle  were  strung  two 
wires,  one  a  primary  wire,  six  and  five-sixths  feet  above  the  trestle,  and  a 
secondary  wire,  four  and  one-half  feet  above  the  trestle;  and  it  is  alleged  that 
the  accident  to  the  plaintiff  was  occasioned  by  the  plaintiff  taking  hold  of 
said  primary  wire  and  said  secondary  wire  at  one  and  the  same  time.  It  is 
alleged  that  it  was  not  necessary  for  the  plaintiff  to  take  hold  of  either  of 
these  wires,  and  that  his  taking  hold  of  either  of  them,  or  both  at  the  same 
time,  were  acts  of  negligence  on  his  part,  which  contributed  to  the  injury 
which  he  received.  With  relation  to  the  principal  allegations  of  the  complaint 
in  paragraph  5,  set  forth  in  full  above,  the  denials  in  the  answer  are  so  preg- 
nant with  admissions  that  they  are  set  forth  at  length,  as  follows:  "Deny 
that  on  or  about  the  Ist  day  of  May,  1902,  or  at  any  other  time,  near  Meader- 
ville, in  said  county  of  Silver  Bow,  or  elsewhere,  any  of  said  defendants  above 
named,  save  and  except  the  Butte  Electric  &  Power  Company,  did  caiise  to  be 
hanged  three  feet,  or  any  number  of  feet,  above  or  across  a  certain  trestle  at 
the  East  Colusa  mine,  or  elsewhere,  a  certain  copper  wire,  or  charged  the 
same  with,  or  continued  at  any  time  thereafter  to  keep  the  same  charged  with 
a  current  of  electricity  of  a  voltage  of  about  2,500  volts,  or  any  number  of 
volts,  or  at  all,  or  that  any  wire  hanged  by  said  defendants,  or  by  either  of 
them,  save  and  except  the  Butte  Electric  &  Power  Company,  was  sufficient  in 
power  to  kill  men  of  ordinary  vitality,  or  to  do  gross  or  any  bodily  harm  to 
all  men,  or  any  men,  whenever  they  might  touch  the  same,  or  otherwise,  or  at 
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alL  Deny  that  said  defendants,  or  either  of  them,  ever,  at  any  time,  strung 
•r  hanged  said  wire  mentioned  in  said  complaint,  or  any  wire,  or  at  all,  over 
nid  or  any  trestle,  only  three  feet,  or  about  three  feet,  above  said  trestle; 
but  in  this  connection  and  as  a  part  of  this  denial,  defendants  allege  that  a 
certain  wire  strung  by  the  Butte  Electric  A  Power  Company  was  so  strung 
ofor  and  above  said  trestle  a  distance  of  four  and  one-half  feet  from  said 
trestle,  and  called  a  secondary  wire."  There  is  not  any  denial  whatever  ot 
the  allegations  of  paragraph  7  set  forth  above. 

The  cause  was  transferred  to  Lewis  and  Clarke  county,  where  it  was  tried 
to  the  court  sitting  with  a  jury.  The  jury  returned  a  verdict  in  favor  of  th3 
plaintiff,  and  judgment  was  entered  thereon.  The  appeals  are  from  the  judg- 
it,  and  from  an  order  denying  defendants'  motion  for  a  new  trial. 


/.  L.  Wines,  Forbis  &  Matteson,  and  M,  J,  Cavanaugh,  for 
ippellants. 

Robert  B.  Smith,  H,  L.  Maury,  and  John  B.  Clayberg,  for 
respondent. 

Opinion  by  Hollow  ay,  J. : 

1.  The  cause  was  apparently  tried  upon  the  theory  that  there 
was  an  issue  raised  by  the  pleadings  as  to  whether  the  wire  which 
caused  the  injury  to  plaintiff  was  placed  in  position  before  the 
trestle  upon  which  plaintiff  was  at  work  was  erected.  The  most 
casual  reading  of  the  pleadings  will  show  at  once  that  there  was 
not  any  issue  upon  this  question  at  all.  The  complaint  in  para- 
graph 5  above,  in  plain  and  immistakable  language,  charges  that 
the  defendants,  on  or  about  the  1st  day  of  May,  1902,  himg  this 
wire,  charged  with  an  electric  current  of  2,500  volts,  over  and 
above  and  across  a  trestle  at  the  East  Colusa  mine.  The  denial 
of  those  allegations  is  that  any  of  the  defendants,  except  the  Butte 
Electric  &  Power  Company,  himg  the  wire  mentioned  in  the  com- 
plaint over  and  above  or  across  the  trestle  at  the  East  Colusa  mine ; 
and  that  any  of  the  defendants  hung  the  wire  mentioned  in  the 
eomplaint  only  three  feet,  or  about  three  feet,  above  said  trestle. 
The  answer  alleges  that  a  certain  wire  hung  by  the  Butte  Electric 
k  Power  Company  was  so  hung  over  and  above  said  trestle,  a 
distance  of  about  four  and  a  half  feet  from  said  trestle,  and  was 
called  a  secondary  wire.  These  pregnant  denials  admit  that  the 
Butte  Electric  &  Power  Company  strung  the  wire  mentioned  in 
the  complaint,  charged  with  an  electric  current  of  2,500  volts, 
over  the  trestle  at  the  East  Colusa  mine.  The  only  denial  is  that 
such   wire  was  only  three  feet,  or  about  three  feet,  above  the 
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trestle.  If  the  trestle  was  not  there  before  the  wire  was  placed 
in  position^  it  is  hardly  necessary  to  say  that  the  wire  could  not 
have  been  strung  over  and  across  the  trestle^  and  therefore  the 
answer  unmistakably  admits  the  existence  of  the  trestle  before  the 
wire  which  caused  plaintiff's  injury  was  placed  in  position.  The 
particular  wire  which  caused  the  injury  is  definitely  identified  in 
the  proof  as  a  primary  wire;  so  that  the  trial  court  would  have 
been  justified  in  stating  to  the  jury  that  there  was  not  any  issue 
upon  the  question,  but  that  the  answer  admits  that  this  wire  with 
which  plaintiff  came  in  contact,  was  placed  in  position  after  the 
trestle  upon  which  he  was  working  was  erected.  But  the  defend- 
ants offered  proof  tending  to  show  that  there  were  four  witcb 
stretched  over  this  trestle;  that  two  of  them  were  primary  and 
two  secondary  wires;  that  the  primary  wires  were  charged  with 
an  electric  current  of  from  2,000  to  2,500  volts,  while  the  sec- 
ondary wires  were  charged  with  only  about  104  volts,  which  was 
not  sufficient  to  have  caused  the  injury  complained  of. 

Acting  upon  the  assumption  that  there  was  an  issue  as  to 
whether  the  wire  or  the  trestle  was  first  put  in  place,  the  court 
submitted  to  the  jury  certain  instructions  of  which  complaint  is 
made.  One  of  these  instructions  (No.  9)  was  asked  by  the  de- 
fendants and  given  by  the  court  with  a  material  modification.  By 
this  instruction  the  jury  was  told  that,  if  they  found  from  the 
evidence  that  the  wire  which  caused  the  injury  to  plaintiff  was 
strung  by  the  defendants  before  the  trestle  was  erected,  that  the 
trestle  was  erected  by  a  third  person  without  the  knowledge  or 
consent  of  the  defendants,  and  was  not  used  by  the  defendants, 
and  that  plaintiff  was  at  work  on  the  trestle  for  some  person  other 
than  the  defendants,  and  that  the  defendants  did  not  know  that 
the  trestle  was  being  used,  and  if  they  further  found  that  the  wire 
which  caused  the  injury  was  strung  a  sufficient  height  above  the 
surface  of  the  ground  to  render  it  impossible  for  persons  at  work 
or  traveling  in  that  vicinity  to  come  in  contact  with  it  by  ordinary 
means,  then  the  act  of  plaintiff  in  coming  in  contact  with  the  wire 
was  contributory  negligence  on  his  part  which  would  preclude  his 
recovorv.  To  this  extent  the  instruction  was  asked  by  the  de- 
fendants, but  the  court  attached  to  it  this  modification : 

"  Unless  you  find  that  the  said  defendants  were  guilty  of  negligence  in  not 
inspecting  their  property  at  such  reasonable  periods  of  time  as  would  enable 
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them  to  know  and  discover  that  said  trestle  had  been  erected  under  their  said 
wires  and  was  being  used  as  a  passageway  by  human  beings,  and  that  the 
erection  of  said  trestle  had  brought  the  said  wires  so  close  to  persons  passing 
iooei  said  trestle  as  to  be  dangerous  to  the  lives  and  safety  of  human  beings. ' 

The  court,  by  infltruction  No.  12,  told  the  jury  that,  if  they 
flhould  find  from  the  evidence  that  the  wire  which  caused  the  in- 
jury was  strung  before  the  trestle  was  erected,  then  they  were 
instructed  that  it  is  the  duty  of  persons  or  corporations  trans- 
mitting electric  currents  that  are  dangerous  to  human  safety  or 
life  to  inspect  their  properties  at  reasonable  intervals  with  a 
▼iew  of  ascertaining  what,  if  any,  physical  changes  have  taken 
place  which  might  create  or  increase  danger  to  human  life ;  and 
in  this  case,  if  the  jury  should  find  that  the  property  was  not  in- 
spected at  reasonable  intervals^  and  that  a  reasonable  inspection 
would  have  disclosed  the  existence  of  the  trestle  and  the  physical 
<»nditions  surrounding  it  at  the  time  the  plaintiff  was  injured, 
Aen,  in  that  event,  the  defendants  were  charged  with  knowledge 
rf  the  existence  of  the  trestle. 

Objection  is  made  to  instruction  No.  9  as  modified,  and  to  No. 
12,  in  that  they  impose  upon  the  defendants  the  duty  of  inspecting 
tkeir  lines  of  wire,  even  if  the  trestle  was  erected  after  the  wire 
which  caused  the  injury  was  strung.     Appellants  contend  that, 
if  it  was  found  that  the  trestle  was  erected  after  the  wire  was  put 
in  place,  then,  as  to  the  defendants,  the  plaintiff  was  a  naked 
trespasser,  and,  as  to  him,  the  defendants  did  not  owe  the  duty  of 
inspection,  and  in  support  of  this  cite  Egan  v.  Montana  Central 
Ry.  Co.  et  al.,  24  Mont.  569,  63  Pac.  832 ;  Beinhorn  v.  Oriswold, 
27  Mont.  79,  69  Pac.  557,  59  L.  R.  A.  771,  94  Am.  St.  Rep.  818 ; 
and  Driscoll  v.  Clark,  32  Mont.  172,  80  Pac.  373.     But  the  com- 
plaint alleges  that  the  plaintiff  was  rightfully  and  lawfully  in 
pursuit  of  his  business  at  the  time  when,  and  place  where,  he  was 
injured,  and  this  is  not  denied.     Neither  is  there  anything  in  the 
pleadings  or  proof  which  would  even  tend  to  show  that  the  owner 
of  the  trestle  was,  as  to  the  owner  of  the  wire,  a  trespasser.     The 
wire  was  strung  on  and  along  a  public  street,  and  the  trestle  was 
built  across  the  street  at  right  angles  with  the  course  of  the  line 
of  wire.     As  said  before,  the  answer  specifically  admits  that  the 
wire  was  strung  after  the  trestle  was  erected;  but,  if  it  be  said 
that  all  parties  proceeded  in  the  trial  court  upon  the  theory  that 
tliere  was  an  issue  raised  as  to  this  fact,  still  there  is  not  anything 
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which  would  justify  the  conclusion  that  either  the  owner  of  the 
wire,  or  the  owner  of  the  trestle,  was,  as  to  the  other,  a  trespasser. 
The  law  will  not  presume  it,  but,  in  the  absence  of  any  showing  to 
the  contrary,  the  presumption  is  that  each  alike  was  there  law- 
fully. So  that  we  may  at  once  dismiss  from  our  consideration 
any  contention  that  the  owner  of  the  trestle  was  a  trespasser ;  and 
this  being  so,  the  cases  cited  above  from  this  State  are  not  in  point 
here.  Defendants'  liability  to  the  plaintiff  must  therefore  be 
determined  by  rules  applicable  to  one  injured  by  the  alleged  negli- 
gence of  another,  where  the  injured  party  was  rightfully  pursuing 
his  business  or  pleasure  at  the  time  of  his  injury. 

In  3  Current  Law,  1182,  the  rule  as  to  this  liability  is  an- 
nounced as  follows: 

"  While  one  furnishing  electricity  is  not  an  insurer,  yet  as  to  the  poblic 
he  is  obliged  to  use  the  utmost  human  care,  vigilance,  and  foresight,  reason- 
ably consistent  with  the  practical  operation  of  his  plant,  to  provide  against 
all  reasonably  probable  contingencies;  the  care  required  in  any  particular  case 
being  proportional  to  the  danger.  This  includes  the  use  of  the  best  mechani- 
cal contrivances  and  inventions  in  practical  use,  perfect  insulation  at  all 
places  near  which  people  have  a  right  to  go,  and,  it  has  been  held,  perfect 
insulation  of  all  overhead  wires  strung  through  streets,  the  consideration  of 
climatic  conditions,  and  the  maintenance  of  such  a  system  of  inspection  as 
will  insure  reasonable  promptness  in  the  detection  of  defects." 

While  Ihis  rule  goes  farther  than  it  is  necessary  for  us  to  go 
in  this  instance,  we  do  adopt  and  approve  it  to  the  extent  that  it 
holds  the  o^vner  or  operator  of  an  electric  plant  to  a  reasonable 
degree  of  care  in  erecting  pole  lines,  selecting  appliances,  insu- 
lating the  wires  wherever  people  have  a  right  to  go  and  are  liable 
to  come  in  contact  with  them,  and  in  maintaining  a  system  of  in- 
spection by  which  any  change  which  has  occurred  in  the  physical 
conditions  surrounding  the  plant,  poles,  or  lines  of  wire,  which 
would  tend  to  create  or  increase  the  danger  to  persons  lawfully  in 
pursuit  of  their  business  or  pleasure,  may  be  reasonably  discov- 
ered. Mitchell  V,  Charleston  L,  &  P.  Co.,  6  Am.  Electl.  Cas.  245, 
45  S.  C.  146,  22  S.  E.  767,  31  L.  R.  A.  577.  Other  courts  an- 
nounce the  rule  in  even  stronger  terms.  For  instance,  in  Colorado 
it  is  said : 

"Moreover,  the  court  in  other  instructions  correctly  declared  that  the  de- 
fendant was  bound  to  exercit«  the  highest  skill,  most  consummate  care  and 
caution,  and  utmost  diligence  and  foresight  in  the  construction,  maintenanoe, 
and  timely  inspection  of  its  entire  plant  which  was  attainable,  consistent  with 
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tlie  practical  conduct  of  its  business  according  to  the  best  known  methods  of 
the  state  of  its  art  at  and  prior. to  the  time  of  the  disaster."  Denver  Oon, 
Bkdrie  Co.  v.  Lawrence,  8  Am.  Electl.  Cas.  617,  31  Colo.  301,  73  Pac.  39. 

And  in  Pennsylvania  the  rule  respecting  the  duty  of  a  gas  com- 
pany is  stated  as  follows : 

"  While  no  absolute  standard  of  duty  in  dealing  with  such  agencies  can  be 
pnseribed,  it  is  safe  to  say  in  general  terms  that  every  reasonable  precaution 
■igyHtfd  by  experience  and  the  known  dangers  of  the  subject  ought  to  be 
taken.  This  would  require,  in  the  case  of  a  gas  company,  not  only  that  its 
pipes  and  fittings  should  be  of  such  material  and  workmanship,  and  laid  in 
the  ground  with  such  skill  and  care,  as  to  provide  against  the  escape  of  gas 
tberefrom  when  new,  but  that  such  system  of  inspection  should  be  maintained 
as  would  insure  reasonable  promptness  in  the  detection  of  leaks  that  might 
occur  from  deterioration  of  the  material  of  the  pipes,  or  from  any  other 
eanae  within  the  circumspection  of  men  of  ordinary  skill  in  business."  Koelach 
V.  Phiiadelphia  Co.,  152  Pa.  365,  25  Atl.  522,  18  L.  R.  A.  759,  34  Am.  St. 
Bep.  653. 

It  would  hardly  do  to  say  that  the  defendant  can  only  be  re- 
quired to  exercise  due  diligence  after  it  receives  notice  of  any 
defect  in  its  appliances  or  of  any  change  in  the  physical  conditions 
surrounding  them,  for  this  would  be  placing  a  premium  upon 
n^ligent  ignorance,  as  was  said,  in  substance,  by  the  Supreme 
Court  of  South  Carolina  in  Mitchell  v.  Charleston  L,  &  P.  Co., 
above  District  of  Columbia  v.  Woodbury,  136  TJ.  S.  463,  10 
Sup.  Ct.  990,  34  L.  Ed.  472.  Under  the  rule  which  we  have  an- 
nounced above,  we  think  the  court's  instructions  No.  9  as  modi- 
fied, and  No.  12  as  given,  correctly  state  the  law. 

2.  The  court  also  gave  an  instruction,  numbered  5,  of  which 
complaint  is  made.     That  instruction  is  as  follows: 

•The  court  instructs  the  jury  that  all  persons  or  corporations,  who  handle 

a  force  of  great  inherent  danger  to  the  lives  and  safety  of  others,  are  held  by 

Itw  to  a  high  degree  of  care  in  handling  the  same,  to  the  end  that  other  per- 

•ons  shall  not  be  hurt  by  the  same,  while  such  other  persons  are  not  tres- 

ptssing  and  are  rightfully  minding  their  own  business;  in  other  words,  the 

etpe  required  is  measured  by  and  equal  to  the  danger.    When  any  one  handles 

a  force  of  utmost  danger,  a  very  great  care  is  required.     What  would  be  care 

IB  handling  a  force  of  little  danger  might  not  be  care  in  handling  a  force  of 

great  danger,  and  might  be   negligence  in  handling  such   a  force.     As   the 

danger  increases,  so  the  degree  of  care  increases  which  is  required  of  persons 

who  are  handling  the  force.    The  degrep  of  care  required  is  proportionate  to 

tile  danger  of  the  force,  and,  where  a  force  of  highest  danger  is  handled,  ;i 

very  high  d^ree  of  care  is  required  in  handling  the  said  force,  to  the  end  that 

■o  other  person  lawfully  minding  his  own  business  and  not  trespassing  may 

be  hurt  by  the  force." 


574  Amebican  Electeical  Cases.  [vol.  9 

We  think  this  instruction  correctly  states  the  law.  In  Com- 
monwealth Electric  Co.  v.  MelviUe,  9  Am.  Electl.  Cas.  95,  210 
111.  70,  70  N.  E.  1052,  it  is  said : 

*' Electricity  is  a  subtle  and  powerful  agent.  Ordinary  care  exercised  by 
those  who  make  a  business  of  using  it  for  profit,  to  prevent  injury  to  othmm 
therefrom,  requires  much  greater  precaution  in  its  use  than  where  the  ele- 
ment used  is  of  a  less  dangerous  character.  As  there  is  greater  danger  and 
hazard  in  the  use  of  electricity,  there  must  be  a  corresponding  exercise  of  skill 
and  attention  for  the  purpose  of  avoiding  injury  to  another,  to  constitnta 
what  the  law  terms  '  ordinary  care.'  The  care  must  be  conunensurate  with  the 
danger." 

In  Hoye  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  46  Minn.  269,  48 
N.  W.  1117,  the  Minnesota  court  states  the  rule  as  follows: 

''  Reasonable  care  is  all  that  is  required.  But  this  must  be  proportionate 
to  the  risks  to  be  apprehended  and  guarded  against." 

This  language  is  quoted  with  approval  by  the  same  court  in  the 
later  case  of  Oilbert  v.  Dvluth  Oen.  E.  Co.,  9  Am.  Electl.  Cas.  166, 
100  K  W.  653. 

The  same  rule  in  practically  the  same  terms  is  announced  hy 
other  courts  and  text-writers  as  follows : 

"  It  would  have  been  safer  and  the  better  practice  to  instruct  the  jury  — 
which  ought  hereafter  to  be  observed  —  even  in  cases  like  the  one  before  us, 
that  the  defendant  was  bound  to  exercise  that  reasonable  care  and  caution 
which  would  be  exercised  by  a  reasonably  prudent  and  cautious  person  under 
the  same  or  similar  circumstances.    In  addition  to  this,  the  jury  should  have 
been  instructed  that  the  care  increases  as  the  danger  does,  and  that,  where 
the  business  in  question  is  attended  with  great  peril  to  the  public,  the  care 
to  be  exercised  by  the  person  conducting  the  business  is  commensurate  with 
the  increased  danger."     Denver  Con.  Electric  Co,  v.  Simpson,  6  Am.  ElectL 
Cas.  278,  21  Colo.  371,  41  Pac.  499,  31  L.  R.  A.  566.    "An  electric  light  com- 
pany is  bound  as  to  the  public  to  exercise  the  utmost  degree  of  care  in  the 
construction,  inspection,  repair,  and  operation  of  its  apparatus  and  appliances; 
or,  disregarding  distinctions  as  to  degrees  of  care,  the  rule  may  be  thus  stated: 
To  prevent  an  injury  to  the  public,  the  law  requires  that  usual  and  ordinary 
care  should  be  used,  which,  in  such  a  business  as  an  electric  light  compaojr 
operates,  requires  and  demands  a  degree  of  care  and  diligence  proportionate 
to  the  danger  or  mischief  that  is  liable  to  ensue.    The  words  *  usual  and  ordi- 
nary care  '  mean  in  such  cases  nothing  more  or  less  than  that,  if  there  be  grett 
danger  and  hazard  in  the  business,  there  should  be  a  corresponding  degree  of 
skill  and  attention  required  by  the  law."     10  Am.  &  Eng.  Enc  of  Law  878^ 
"  Electric  companies  are  bound  to  use  '  reasonable  care  in  the  constmction  aai 
maintenance  of  their  lines  and  apparatus  —  that  is,  such  care  aa  a  reaaooaUi 
man  would  use  under  the  circumstances  —  and  will  be  responsible  for  tmf 
conduct  falling  short  of  this  standard.'    This  care  varies  with  the  dai^V 
which   will   be  incurred   by   negligence.     In  cases  where  the  wires   eany  A 
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strong  and  dangerous  enrrent  of  electricity,  and  the  result  of  negligence 
might  be  exposure  to  death  or  most  serious  accidents,  the  highest  degree  of 
eare  is  required."  City  Electric  8t.  Ry.  Co.  v.  Coneryy  6  Am.  Electl.  Cas  217, 
61  Ark.  381,  33  S.  W.  426,  31  L.  R.  A.  670,  54  Am.  St.  Rep.  262.  "The 
measure  or  degree  of  care  required  of  electrical  companies  is  variously  defined, 
hot  it  is  conceived  that  the  consensus  of  opinion  is  that  they  must  exercise 
that  reasonable  care,  consistent  with  the  practical  operation  of  their  business, 
which  would  be  observed  by  reasonably  prudent  persons  under  like  circimi- 
itanees,  increasing  the  care  with  any  change  in  conditions  likely  to  increase 
the  danger,  and  having  due  regard  to  the  existing  state  of  science  and  of  the 
art  in  question."     15  C^c.  472. 

Many  of  the  cases  growing  out  of  alleged  negligence  by  com- 
panies handling  electricity  are  reviewed  in  Keasbey  on  Electric 
Wires,  §§  242-255,  and  the  doctrine  announced  is  that  embodied 
in  instruction  Xo.  5.  After  all  is  said,  the  instruction  only  an- 
nounced the  familiar  rule  in  negligence  cases :  That  the  defend- 
ant is  required  to  exercise  reasonable  care.  But  what  is  reason- 
able care  in  handling  brick  and  mortar  may  amount  to  criminal 
negligence  in  handling  nitroglycerin;  so  that  the  only  rational 
rule  is  that  announced  by  the  trial  court :  That  the  care  required 
id  measured  by  and  equal  to  the  danger. 

3.  By  instruction  No.  10  the  court  told  the  jury  that  there  was 
not  any  evidence  which  would  warrant  the  jury  in  finding  that 
the  defendants  had  actual  notice  of  the  erection  of  the  trestle,  and 
that  their  wires  had  been  brought  in  close  proximity  to  it;  but 
that  the  jury  should  only  consider  this  in  the  event  that  they 
believed  from  the  evidence  that  the  wire  which  caused  the  injury 
was  hung  before  the  trestle  was  erected;  and  in  the  event  they 
believed  from  the  evidence  that  the  wire  was  strung  after  the 
trestle  was  erected,  then  the  defendants  were  chargeable  with 
knowledge  of  the  existence  of  the  trestle  and  the  physical  condi- 
tions surrounding  it.  If  there  was  any  error  in  this  instruction, 
it  was  error  in  the  defendants'  favor. 

4.  Upon  the  trial  the  plaintiff  offered  testimony  which  tended 
to  show  that  he  had  lived  in  Butte  about  seventeen  or  eighteen 
years ;  that  he  had  worked  in  and  about  the  mines  and  reduction 
works  in  Silver  Bow,  Deer  Lodge,  and  Granite  counties ;  that  he 
had  received  from  three  to  four  dollars  per  day,  according  to 
the  character  of  work  he  did;  that  among  others  he  had  worked 
for  one  D.  H.  Dunshee  for  six  or  seven  years;  that  in  1901  he 
vas  at  work  in  the  Pennsylvania  mine  and  worked  tb^^  '         ^^t 
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a  year.  He  was  then  asked  what  wagetfhe  received  there.  This 
question  was  objected  to  on  the  ground  that  the  investigation 
should  be  limited  to  an  inquiry  as  to  the  wages  he  was  receiving 
at  the  time  the  accident  occurred^  and  that  the  testimony  was 
irrelevant,  incompetent,  and  immaterial.  The  objection  was  over- 
ruled, and  error  is  assigned  to  this  ruling  of  the  court.  We  think 
the  objection  was  properly  overruled.  It  might  have  occurred 
that  at  the  time  of  the  injury  the  plaintiflF  was  not  receiving  any 
wages  at  all,  and  had  not  been  for  some  time  prior  thereto,  and, 
while  it  would  have  been  competent  for  this  fact  to  have  been 
made  to  appear  to  the  jury,  it  can  hardly  be  said  that  an  injured 
party  under  such  circumstances  would  not  be  entitled  to  recover 
anything.  Section  4330  of  the  Civil  Code  establishes  the  measure 
of  damages  in  cases  of  this  kind,  as  follows : 

*'  For  the  breach  of  an  obligation  not  arising  from  contract,  the  measure 
of  damages,  except  where  otherwise  expressly  provided  by  this  Code,  is  tlw 
amount  which  will  compensate  for  all  the  detriment  proximately  caiued 
thereby,  whether  it  could  have  been  anticipated  or  not." 

In  a  leading  English  case  upon  this  subject  it  is  held  that, 
where  recovery  was  sought  by  a  physician  for  injuries  which  occa- 
sioned loss  of  time  and  which  impaired  his  capacity  to  earn  money 
in  the  future,  the  jury  might  consider  proof  of  the  average  aggre- 
gate of  yearly  fees  received  by  the  physician  before  his  injury. 
Phillips  V,  London,  etc.,  R.  R.  Co.,  L.  R.  5  Q.  B.  78,  42  L.  T. 
N.  S.  6;  Patterson's  Railway  Accident  Law,  §§  393-396.  We 
do  not  think  that  the  period  of  time  covered  by  the  inquiry  in  this 
instance  was  unreasonable. 

5.  In  the  specifications  of  errors  in  appellants'  brief,  under  the 
head  "  Insufficiency  of  Evidence  to  Justify  the  Verdict,"  it  is 
stated  that  the  evidence  is  insufficient  to  justify  a  verdict  for 
$20,000,  the  amount  returned  by  the  jury;  but  counsel  appar- 
ently attached  little  importance  to  this  contention,  as  their  brief 
does  not  contain  any  argument  whatever  upon  the  subject.  Ken- 
non  V.  Gilmer,  9  Mont.  108,  22  Pac.  448,  and  Hamilton  v.  Ore^t 
Falls  St.  Ry,  Co.,  17  Mont.  334,  42  Pac.  860,  43  Pac.  713,  are 
cited,  but  to  what  purpose  is  not  just  apparent.  In  each  of  these 
cases  the  verdict  was  apparently  arbitrarily  scaled.  iPiibom  «• 
Concord,  46  Vt.  135,  and  Homton  £  T.  C.  R.  Co.  v.  WiXUe,  5S 
Tex.  318,  37  Am.  Rep.  756,  are  the  only  other  cases  cited,  and 
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these  likewise^  without  any  argument  or  comment  whatever.  In 
Fulsome  v.  Concord  the  trial  court  reminded  the  jury  that  an 
allowance  for  prospective  damages  is  making  payment  in  advance^ 
and  in  fixing  upon  a  sum  for  such  damages  this  fact  might  be 
taken  into  consideration  and  the  amount  reduced  to  its  present 
worth.  On  appeal  the  Supreme  Court  said  of  this:  "As  the 
effect  of  this  suggestion  would  be  to  lessen  the  damages,  if  it  had 
any  e£Fect,  the  defendant  cannot  complain  of  it,  and  we  find  no 
legil  error  in  it.  In  respect  to  the  amount  of  prospective  dam- 
ages to  be  awarded,  the  jury  are  the  exclusive  judges."  In  Hous- 
ion  dc  T.  C.  B.  Co.  v.  Willie  the  Supreme  Court  of  Texas  said 
that  compensation  for  lessened  ability  to  earn  money  should  be 
mmde  upon  the  principle  that  the  amount  allowed  is  such  as  will 
purchase  an  annuity  equal  to  the  difference  between  the  injured 
party's  annual  earnings  before  his  injury,  and  the  amount,  if  any, 
be  might  earn  thereafter. 

But  if  these  cases  are  cited  in  support  of  some  contention  which 
appellants  may  make  that  the  jury  was  improperly  instructed 
upon  the  method  to  be  employed  in  determining  the  amount  of 
damages  for  impairment  of  earning  capacity  in  the  future,  it  is 
sufficient  to  say  that  a  more  definite  instruction  than  that  given  by 
the  court  was  not  asked  by  theuL  TKe  court  instructed  the  jury 
that,  if  they  found  for  the  plaintiff,  then  in  fixing  the  amount  of 
damages  they  might  take  into  consideration,  mental  and  physical 
pain  and  suffering  caused  by  the  injury,  wages  which  plaintiff 
midit  have  earned  from  the  date  of  the  injury  to  the  date  of  the 
trial,  and,  finally,  if  they  found  that  the  injuries  are  permanent, 
they  might  take  into  consideration  any  loss  to  him  bv  reason  of  the 
impairment  of  his  capacity  to  earn  money  in  the  future.  No 
eomplaint  is  made  of  this  instruction,  and  none  could  well  bo 
made.  We  are,  however,  of  the  opinion  that  an  instruction  par- 
tiealarly  informing  the  jury  of  the  plan  or  standard  to  be  adopted 
in  estimating  damages  for  impairment  of  capacity  to  earn  money 
m  the  future  should  be  given  in  all  such  cases ;  but,  if  defendants 
desired  a  more  specific  instruction  than  that  given,  they  should 
kafe  asked  for  it.  We  think  the  rule  announced  by  the  Texas 
Bourt,  above,  is  the  correct  one,  and  in  fact  the  only  safe  guide  in 
such  damages.     The  question  in  a  case  of  that  kind  is,  what 
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amoimt  will  purcbaee  an  annuity  equal  to  the  difference  between 
the  annual  wages  or  salary  received  by  the  plaintiff  before  and 
after  the  injury,  where  the  injury  is  the  proximate  cause  of  the 
impairment  of  earning  capacity  ?  This  rule  is  approved  in  Balli- 
more  &  0.  B.  Co.  v.  Henihomc,  73  Fed.  634,  19  C.  C.  A.  633; 
4  Sutherland  on  Damages  (Sd  ed.),  §  1249. 

The  law  does  not  contemplate  that  the  injured  party  shall  be 
paid  in  advance  a  sum,  the  interest  from  which  will  equal  such 
amount,  and  at  his  death  leave  the  principal  to  his  estate,  but 
only  that  lie  shall  not  be  made  to  lose  because  of  his  injury.  From 
standard  mortuary  tables  and  tables  made  use  of  by  actuaries  to 
determine  the  cost  of  a  particular  annuity,  such  damages  mav  be 
ascertained  and  fixed  with  some  degree  of  certainty.  However, 
the  elements  of  physical  and  mental  pain  and  suffering  are  entirely 
uncertain,  and  no  fixed  standard  can  be  established  for  ascer- 
taining the  damages  occasioned  by  them.  The  amount  mii't, 
of  necessity,  rest  in  the  sound  discretion  of  the  jury,  and  courts 
are  ever  reluctant  to  interfere  with  the  verdict  upon  the  ground 
that  it  is  excessive  or  insufficient.  The  parties  are  entitled  lo 
a.  verdict  from  the  jury,  and  courts  ought  not  to  substitute  tbeir 
judgments  for  those  of  juries,  except  in  those  exceptional  cases 
where  it  manifestly  appears  that  the  jurors  made  a  mistake  in 
calculation,  considered  an  item  or  items  of  damages  which  should 
not  have  been  considered,  or  abuse  that  soirad  discretion  which 
by  the  law  is  vested  in  them.  From  the  testimcmy  given  ia 
this  case  the  jury  might  property  have  drawn  the  conclusion 
that  the  plaintiff's  earning  capacity  was  totally  destroyed  bv 
this  accident,  and  that  his  mental  faculties  as  well  were  greafiv 
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We  have  considered  the  other  assignmentSy  but  find  no  error. 
The  judgment  and  order  are  affirmed. 
Affirmed. 
Bkaitixt,  C.  J.;  and  Milbubn^  J.,  concur. 


BscK  XT  Ai^  v.  Indianapolis  Light  &  Power  Co. 

Indiana  Appellate  Court,  Second  Division  —  Nov.  28,  1905, 

36  Ind.  App.  600,  76  N.  E.  312. 

L  Ooomucr  fob  Electsicitt  —  Liquidated  Damages.  —  A  provision  in  a 
eontraet  for  electric  current,  that,  "The  undersigned  applicant  hereby 
agrees  to  use  enough  current^  in  case  same  is  to  be  measured  by  the  watt, 
to  make  a  monthly  bill  of  one  dollar,  or  pay  the  amount  of  said  bill 
■honld  sufficient  current  be  not  used,"  is  a  part  of  the  direct  obligation 
of  the  contract,  and  cannot  be  construed  as  an  agreement  for  liquidated 


t.  Same — iNJinrcnoN.  —  Where  a  contract  for  electric  current  provided  that 
BO  electricity,  other  than  that  covered  by  the  contract,  should  be  used 
upon  the  said  premises  without  the  written  consent  of  the  company,  an 
injunction  was  granted  restraining  the  consumer  from  using  current 
famished  by  others,  although  equity  would  not  compel  specific  perform- 
.  aaee  of  the  contract. 

Appeal  by  defendants  from  an  order  overruling  a  demurrer  to 
the  bill.     Aifirmed. 

Means  &  Buenting,  for  appellants. 

Scott  &  Scott,  for  appellee. 

Opinion  by  Comstock,  J. : 

The  averments  of  the  complaint  show  that  appellee,  Indianapolis 
lig^t  &  Power  Company,  and  appellant.  Merchants'  Heat  &  Light 
Company,  are  corporations  under  the  laws  of  Indiana,  and  sever- 
ally engaged  in  the  manufacture  and  production  of  electric  cur- 
rent, and  the  distribution  and  sale  of  such  currents  for  light, 
power,  and  other  purposes,  in  the  city  of  Indianapolis,  and  are 
competitors  in  said  business;  that  in  August,  1902,  appellee  and 
appellant  Beck  entered  into  a  contract,  in  writing,  by  the  terms 
of  which  appellee  was  to  supply  Beck,  in  the  manner  set  forth  in 
the  contract,  with  electric  current,  upon  the  terms  described  in 
the  contract,  at  a  certain  special  price,  to  wit,  seventy-five  f^^i*^*^ 
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per  1,000  watts,  measured  by  watt  meter,  for  a  period  of  six^ 
months,  the  said  Beck  agreeing,  during  said  period,  to  use  enou^ 
current,  measured  by  watt  meter,  to  make  a  monthly  bill  of  one 
dollar,  or  pay  the  amount  of  said  bill,  should  sufficient  current 
not  be  used  for  the  service  monthly,  and  that  no  electricity  for 
light,  heat,  or  power,  other  than  that  covered  by  the  contract, 
should  be  used  upon  the  said  premises  without  the  written  con- 
sent of  the  appellee ;  that  immediately,  upon  the  execution  of  said 
contract,  appellee's  service  wires  were  conducted  into  and  upon 
appellant's  said  premises,  and  were  connected  with  his  wires  and 
appliances  for  the  distribution  of  current  on  said  premises  to 
points  of  consumption,  and  proper  meter  or  meters  of  appellee 
were  then  placed  and  connected  for  recording  and  measuring  the 
current,  etc.,  and  appellee  began  to  furnish  electric  current  under 
and  pursuant  to  said  contract,  continued  to  do  so  until  prevented 
by  the  wrongful  acts  of  said  Beck,  and  performed  and  continued 
to  perform  all  the  stipulations,  terms,  and  conditions  of  said  con- 
tract, and  was  at  all  times,  and  still  is,  able,  ready,  and  willing 
and  offering  to  perform,  for  the  remaining  portion  of  the  period 
of  the  contract,  as  more  fully  set  forth,  all  its  stipulations,  terms, 
and  conditions.     It  is  alleged  that  on  the  9th  of  October,  1908, 
Beck  notified  appellee  that  he  would  discontinue  to  receive  current 
from  appellee,   would   disconnect  the  service  wires,   and   would 
connect  the  ser\'ice  wires  of  said  Merchants'  Heat  &  Light  Comr 
pany  with  his  own  wires  on  said  premises,  and  would  thereafter 
receive  electric  current  on  his  premises  from  said  last-mentioned 
corporation ;  that  upon  the  same  day  said  Beck  did  disconnect  ap- 
pellee's service  wires  and  connect  the  service  wires  of  said  other 
corporation,  so  that  appellee  could  not  deliver  the  electric  current, 
etc. ;  that  since  said  time  said  Beck  has  not  received,  and  has  re- 
fused to  receive,  electric  current  from  appellee,  and  has  received 
and  accepted,  and  has  threatened,  and  is  threatening,  to  continue 
to  receive,  electric  current  from  said  other  corporation,  all  of 
which  is  done,  and  is  being  done  without  the  written  consent  of 
appellee,  and  contrary  to  the  express  provisions  of  said  contracts 
Plaintiff  avers  further  that,  if  said  defendant  is  permitted  to  do 
and  to  continue  to  do  the  above-threatened  and  wrongful  aela^ 
great  and  irreparable  injury  will  result  therefrom  to  the  plainti^ 
and  that  the  damages  which  will  be  sustained  by  the  plaintiff,  Igf 
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retson  of  said  wrongful  acts  and  breach  of  contract,  cannot  now 
or  at  any  future  period  be  accurately  or  even  approximately 
measured,  and  an  action  for  damages  for  a  breach  of  said  con- 
tnet  would  not  afford  an  adequate  and  complete  remedy,  because 
of  the  following  facts :     First-    That  this  defendant  uses  a  large 
tmount  of  current.     That  the  amount  used  by  him  varies  from 
lour  to  hour,  day  to  day,  month  to  month,  and  year  to  year.     That 
the  amount  of  current  which  would  be  used  by  the  defendant 
during  the  remainder  of  this  period  could  not  be  ascertained  by 
the  appellee,  except  by  the  statement  of  others.     The  wrongful 
disconnecting  of  the  plaintiff's  service  wires,  as  aforesaid,  if  per- 
mitted, would  render  it  absolutely  necessary  for  the  plaintiff  to 
ascertain  the  quantity  of  current  required  or  used  on  said  premises 
from  the  defendant  himself  by  proceedings  in  the  nature  of  dis- 
covery and  accounting,  but  plaintiff  in  such  proceedings  would 
be  compelled  to  rely  upon  the  statements,  accounts,  measurements, 
and  records  kept  by  said  defendant,  and  upon  the  readings  and 
meter  measurements  made  and  kept  by  said  defendant  competing 
corporation,  and  would  be  compelled  to  rely  upon  the  defendant 
keeping  and  preserving  for  the  full  period  of  said  remaining  con- 
tract term,  full,  true,  and  accurate  account  of  measurements  of 
the  quantity  of  current  used,  and  holding  the  same  available  for 
the  use  of  the  plaintiff,  when  needed  for  the  purpose  of  proof. 
Second.   That,  even  if  the  quantity  of  current  which  would  be 
icqnired  and  used  by  appellant  could  be  ascertained,  yet  the  profit 
appellee  would  make  in  selling  the  same  to  appellant  could  not  be 
ascertained,  and  that  any  effort  to  show  the  same  in  a  judicial 
proceeding  would  be  "  exceedingly  complicated,  burdensome,  ex- 
pensive, and  inconvenient,  and  attended  with  great  uncertainty 
as  to  correctness  of  results."     Third.  The  plaintiff  does  not  keep, 
and  believes  and  avers  it  would  be  impracticable  and  impossible 
to  keep,  any  system  of  accounts  by  which  the  cost  to  the  defendant 
or  the  net  profit  to  the  plaintiff,  at  a  fixed  price  upon  an  ascer- 
tained or  determined  quantity  of  electric  current  delivered  by  it 
to  the  defendant  Beck,  or  which  should  be  so  delivered  during  the 
period  of  one  or  more  years,  could  be  ascertained  or  determined. 
Toorth.  Because  the  cost  of  producing  and  delivering  current  dur- 
ing a  specific  period  could  not  be  ascertained,  as  this  would  re- 
quire a  balancing  of  defendant's  accounta  wi"*  ''o  that 
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particular  period.     Fifth.  Because  the  contract  entered  into  with 
the  defendant  is  one  of  about  200,  long-time  contracts  of  similir 
character  heretofore  entered  into  by  and  between  the  plaintiff  tad 
certain  of  its  large  consumers  of  electric  current  in  the  ceatnl 
business  district  of  said  cit;,  and,  in  consideration  of  these  coo- 
tracts  and  to  carry  out  their  terms,  this  appellant  has  made  U^ 
additional  investments  in  machinery  and  other  equipments  neces- 
sary to  carry  on  their  business.     Sixth.     Electric  current  is  a. 
product  of  peculiar  nature,  which  cannot  be  sold  in  said  city  or 
on  any  market  at  a  fixed  and  common  market  price,  such  as  wheat, 
com,  etc.     The  price  of  said  electric  current  is  fixed,  from  timo 
to  time,  by  contract  with  consumers.     The  electric  current  which 
said  defendant  Beck  has  so  contracted  to  receive  from  the  plaintiff, 
and  for  the  furnishing  of  which  the  plaintiff  has  so  invested  his 
capital,  and  which  said  defendant  is  now  refusing  and  tbieatenin^ 
not  to  receive,  plaintiff  may  not  be  able  to  sell  to  others  daring 
the  period  of  said  contract,  and,  if  it  should  offer  to  sell  the  samO 
for  the  same  or  greater  rate  tlian  that  fixed  in  said  contract,  enci 
sale  would  probably  not  indemnify  the  plaintiff  in  its  damages  for 
the  threaffint'd  breach  of  said  contract. 

The  prayer  is  for  injuuction  to  prevent  appellant  from  nsing 
on  the  premises  mentioned  in  the  contract,  electricity  for  light, 
heat,  or  power  other  than  is  furnished  by  appellee.  To  this  com- 
plaint appellant  Beck  filed  a  demurrer  for  want  of  facta.  The 
demurrer  was  overruled,  and  judgment  entered  on  the  demurrer, 
enjoining  this  appellant  as  prayed  for  in  the  complaint,  and  for 
costs.  The  only  error  assigned  questions  the  sufficiency 
complaint  to  state  a  catise  of  action.     It  is  contended,  first, 
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''The  undersigned  applicant  hereby  agrees  to  use  enough  current,  in  case 
MBe  is  to  be  measured  by  the  watt,  to  make  a  monthly  bill  of  one  dollar,  or 
pay  the  amount  of  said  bill  should  sufficient  current  be  not  used." 

This  stipulation  is  a  part  of  the  direct  obligation  of  the  con- 
tract, and  cannot  be  properly  construed  to  be  an  agreement  to  pay 
damages  for  the  breach  thereof.  In  Johnston  et  al  v.  Cowan,  59 
Pa.  275,  Ciowan,  by  writing,  granted  to  Johnston  and  others,  as 
partners,  the  privilege  to  take  clay  from  his  ground  for  twenty 
Tears,  at  twelve  cents  per  ton,  to  pay  $150  at  the  end  of  every 
six  months,  although  they  should  not  have  then  taken  away  so 
much  clay  as  would  amount  to  that  sum.  Held,  that  the  writing 
WIS  an  agreement  to  pay  for  the  privilege  of  taking  clay,  whether 
exercised  or  not,  and  that  it  was  improper  to  call  the  fixed  sums 
to  be  paid  in  the  event  of  the  minimum  of  clay  not  being  taken 
fiquidated  damages. 

"It  is  an  alternative  price  to  be  paid  in  an  event  which  it  was  foreseen 
■i^t  happen,  not  as  damages,  but  in  payment  for  the  privilege.  •  •  • 
We  hold  that  the  contract  was  not  a  mere  license,  but  a  grant  of  the  right 
ar  privilege  which  the  parties  were  bound  to  pay  for,  whether  they  enjoyed 
it  or  not.     This  was  their  contract  and  they  must  abide  it." 

Parties  may,  by  agreement,  fix  upon  a  certain  sum  as  liquidated 
damages,  but,  where  the  sum  is  so  fixed,  it  must  appear,  either. 
from  the  intent  of  the  parties  as  expressed  in  the  entire  instru- 
ment or  from  expressed  words  that  the  sum  was  fixed  as  liquidated 
damages.  The  law  ordinarily  regards  a  general  sum  stated  in  a 
bond  as  a  penalty,  and  will  allow  only  a  recovery  of  the  damages 
actually  sustained.  Dill  et  al,  v.  Lawrence,  109  Ind.  564,  10 
K  E.  573;  Muhlenberg  v.  Henning,  116  Pa.  138,  9  Atl.  144; 
Jaqua  V.  Headington,  114  Ind.  309,  16  N.  E.  527. 

Third.  The  contract  is  not  such  a  one  that  a  court  of  equity 
can  compel  its  specific  performance,  and  for  that  reason  it  cannot 
enforce  its  terms  by  injunction.  In  Xenia  Real  Estate  Company 
et  al.  V.  Macy,  147  Ind.  at  page  574,  47  N.  E.  at  page  149,  the 
court  say: 

"  To  the  doctrine  that  an  injunction  will  not  be  allowed  when  the  contract 
is  not  capable  of  an  enforcement  by  specific  performance  there  are  exceptions. 
Binger  Manufacturing  Co,  v.  Union  Buttonhole^  etc.,  Co.,  6  Fish.  Pat.  Cas. 
480,  Holmes,  253,  Fed.  Cas.  No.  12,904;  Chicago  d  A.  Ry.  Co.  v.  New  York, 
etc.,  Co.  (C.  C.)  24  Fed.  516;  People  v.  Manhattan  Gas  Light  Co.,  45  Barb. 
(N.  Y.)   136;  Dietrichaen  v.  Cahhum,  2  Ph.  Ch.  52;  Hooper  v.  Brodrick,  II 
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Sim.  47;  2  High  on  Injunctions,  S  1109,  on  page  862;  Fetter  on  Equity,  p. 
269,  note  21,  and  S  189,  pp.  294,  295,  and  cases  cited  in  notes  22,  23;  2  Beadi, 
£q.  Jur.,  S  767,  and  cases  cited." 

The  case  from  which  we  have  just  quoted  was  one  in  which 
injunction  was  granted  to  prevent  appellants  from  disconnecting 
appellee's  electric  light  plant  from  a  natural  gas  well,  T^hich,  under 
the  contract  between  the  parties,  was  to  furnish  the  supply  of 
natural  gas  for  the  operation  of  the  electric  light  plant,  in  which 
it  was  contended,  as  in  the  case  at  bar,  that  the  contract  was  one 
which  a  court  of  equity  could  not  enforce  in  a  proceeding  for 
specific  performance,  and  for  that  reason  it  could  not  enforce  its 
terms  by  injunction.  In  Standard  Fashion  Co.  v.  Seigel-Cooper 
Co.  et  al.,  157  N.  Y.  at  page  60,  51  N.  E.  at  page  410,  43  L.  R. 
A.  854,  68  Am.  St.  Rep.  749,  the  court  say: 

'*  The  complaint  for  specific  performance,  which  sets  forth  a  lawful  contraei 
between  the  parties,  capable  of  performance  by  both,  if  no  reason  for  nonper- 
formance by  either,  readiness  to  perform  on  one  side,  a  refusal  to  perform 
on  the  other,  and  facts  showing  no  adequate  remedy  at  law,  is  not  demurrmble 
on  the  ground  that  it  does  not  state  a  cause  of  action,  merely  because  it  dis- 
closes a  case  which  would  justify  a  refusal  by  the  court,  in  its  sound  discre- 
tion, to  exercise  its  jurisdiction  to  grant  a  specific  performance,  for  the  resaiNi 
that  the  nature  of  the  subject-matter  is  so  complicated  as  to  require  a  multi- 
plicity of  orders  by  the  court  in  its  efforts  to  superintend  the  details  of  aa 
extensive  and  peculiar  business.  Where  a  complaint  stating  a  cause  of  aetion 
for  specific  performance  of  a  contract  for  business  dealings,  between  the  plain- 
tiff and  the  principal  defendant,  calling  for  varied  and  continuous  acts,  also 
seeks  an  injunction  to  restrain  the  breach  of  a  negat'^'e  and  severable  covenant 
through  the  transaction  of  the  business  by  the  principal  defendant  with  a 
competitor  of  the  plaintiff  joined  as  a  defendant  and  alleged  to  be  knowingly 
promoting  the  breach,  the  case  may  properly  be  retained  by  the  court  as  one 
permitting  the  exercise  of  the  discretionary  power  of  injunction,  although  a 
specific  performance  of  the  affirmative  provisions  of  the  contract  would  prob- 
ably be  impracticable  through  the  difficulty  of  its  enforcements"  Affirmed  in 
30  App.  Div.  564,  52  N.  Y.  Supp.  433. 

In  Singer  Serving  Machine  Co.  v.  Union  Buttonhole,  etc.,  Co., 
Holmes,  253,  Fed.  Cas.  No.  12,904,  the  English  and  American 
authorities  are  considered.  There  was  a  contract  that  the  com- 
plainant was  to  he  the  sole  and  exclusive  agent  for  the  sale  of 
machines  made  by  the  defendant  company,  and  the  defendant  com- 
pany wa«?  to  furnish  complainant  with  machines  as  called  for  up 
to  the  full  capacity  of  tlio  factory  at  a  certain  agreed  price,  to  be 
paid  monthly  in  cash.  Defendant  company  neglected  to  deliver 
machines  they  requested.     Contract  provided  that  plaintiff  should 
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not  engage  in  selling  any  other  buttonhole  machines  than  those 
manufactured  by  defendant.     In  the  opinion  it  is  said : 

"If  tbe  court  cannot  order  a  contract  for  the  making  of  buttonhole  ma- 
ekiaes,  to  be  specifically  performed,  by  reason  of  the  impossibility  of  superin- 
taading  the  details  of  such  a  business,  it  does  not  follow  that  the  bill  may 
■0t  be  retained  as  an  injunction  bill.  It  was  formerly  thought  that  an  injunc- 
tioo  would  not  be  granted  to  restrain  the  breach  of  any  contract,  unless  the 
eoBtract  waa  of  such  a  character  that  the  court  could  fully  enforce  the  per- 
Jbrmanee  of  it  on  both  sides.'' 

After  reviewing  the  earlier  cases,  the  court  continues : 

^  But  all  of  these  cases  were  overruled  by  one  of  the  ablest  chancellors  who 
kaa  adorned  the  woolsack,  in  Lumley  v.  Wagner,  1  De  G.,  M.  &  G.  616.  In 
that  eaae  a  singer  had  agreed  to  sing  at  the  plaintiff's  theater  for  three 
■wnths  and  not  sing  at  any  other,  and  the  court  enjoined  her  from  perform- 
ing at  a  rival  establishment,  though  it  was  clear  and  was  admitted  that  the 
eoort  could  not  oblige  her  to  sing  for  the  plaintiff.  This  case  was  fully  in 
aetord  with  Morris  v.  Coleman,  18  Ves.  437,  which  had  been  disregarded  or 
explained  away  in  many  of  the  intervening  cases.  It  is  now  firmly  established 
tkat  the  eourt  will  often  interfere  by  injunction  when  it  cannot  decree  per- 


The  case  further,  in  substance,  holds  that  it  appears  that  the 
Dative  remedy  of  injunction  will  do  substantial  justice  between 
the  parties  by  obliging  the  defendant,  either  to  carry  out  his  con- 
trtct  or  lose  all  benefit  of  the  breach,  and  the  remedy  at  law  is 
inadequate  and  there  is  no  reason  of  policy  against  it,  the  court 
will  interfere  to  restrain  conduct  which  is  contrary  to  the  con- 
tract, although  it  may  be  unable  to  enforce  specific  performance. 
In  the  decree  in  the  case  at  bar  the  court  reserves  to  appellant  the 
ri^t  to  move  to  dissolve  or  modify  the  decree  if  circumstances 
shall  require.  In  Western  Urdon  Telegraph  Company  v.  Rogers 
and  Baltimore  &  Ohio  Telegraph  Co.,  42  K  J.  Eq.  311,  314,  11 
Atl.  13,  it  is  also  held  that  a  party  will  not  be  driven  to  his  legal 
remedy  where  it  may  appear  that  that  remedy  will  prove  inade- 
quate. The  question  in  all  cases  is :  "  Whether  the  remedy  is, 
nnder  the  circumstances  of  the  case,  full  and  complete." 

Has  appellee  an  edequate  remedy  at  law?  Appellee  was  en- 
gaged in  the  public  service  to  supply  electric  current,  and  was 
under  legal  obligation  to  render  any  one  situated  on  its  line  service 
upon  application ;  the  applicant  conformins:  to  its  rules  and  regu- 
lations. Appellant  Beck  signed  and  presented  the  usual  applica- 
tion for  the  service,  which  provided  that  the  application  should  be 
subject  to  the  conditions  printed  on  the  back  thereof^  and  that  the 
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written  acceptance  of  the  application  by  the  light  and  power  oom- 
pany^  or  its  agents^  should  make  the  same  a  contract  between  the 
parties,  including  all  rules  and  regulations  printed  or  written 
therein.  The  contract  was  accepted  by  the  light  and  power  oomr 
pany.  By  its  terms  the  company  agreed  to  serve  the  applicant 
with  electric  current  and  the  applicant  agreed  to  receive  the  same 
from  the  company,  on  his  terms,  for  the  period  of  five  years,  and, 
in  consideration  of  the  long  period  of  the  contract,  the  price  for 
the  current  to  be  a  special  price  of  75  cents  per  10,000  watts. 
The  applicant  ^^  agrees  to  use  enough  current  in  case  same  is  to  be 
measured  by  watts  meter,  to  make  a  monthly  bill  of  one  dollar  or 
pay  the  amount  of  such  bill,  should  sufficient  current  be  not  used. 
Said  applicant  further  agrees  that  no  electricity  for  light,  heat 
or  power  other  than  that  covered  by  this  contract,  shall  be  used 
upon  his  premises  named  herein,  without  the  written  consent  of 
said  light  and  power  company  indorsed  hereon."  The  contract 
does  not  stipulate  that  the  company  is  to  furnish  any  specific 
quantity  of  current,  nor  that  the  applicant  shall  take  any  specific 
quantity  of  current.  It  does  stipulate  that  the  applicant  will  use 
enough  current  to  make  a  monthly  bill  of  one  dollar,  or  pay  the 
amount  of  said  bill,  should  sufficient  current  to  make  a  bill  of  that 
amount  be  not  used.  By  negative  averment  the  applicant  agrees 
that  no  electricity  for  light,  heat,  or  power,  other  than  that  covered 
by  this  contract,  shall  be  used  in  his  premises,  without  the  written 
consent  of  the  company  indorsed  on  said  contract.  Without  re- 
citing specific  facts  averred  in  the  complaint,  we  think  they  show 
that  the  damages  for  the  threatened  and  continuing  breach  of  the 
contract  cannot  be  accurately  or  even  approximately  measured  or 
ascertained,  and  that  an  action  for  damages  for  a  breach  of  said 
contract  would  not  afford  an  adequate  and  complete  remedy,  unless 
the  stipulation  that  the  applicant  will  use  enough  current  to  make 
a  monthly  bill  of  one  dollar,  or  pay  the  amount  of  such  bill,  if 
sufficient  current  to  make  a  bill  of  that  amount  be  not  used,  can 
be  held  as  a  stipulation  in  the  contract  fixing  the  damage  to  be 
paid  for  a  breach  thereof.  We  cannot  admit  that  this  stipulation 
is  sufficient  to  fix  the  amount  of  damages.  In  Metropolitan  Elec- 
tric Supply  Co,  V.  Grinder,  70  Law  Journal,  Chancery  Division, 
862,  the  facts  are  as  follows : 

"The  defendant,  Thomas  Ginder,  was  a  publican  carrying?  on  business  in  a 
pabh'c  house  in  Holbom.    On  'i$o\embeT  16>  1898,  he  signed  what  was  called 
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in  the  proceedings,  a  contract,  but  which  in  point  of  fact  was  a  request  deliv- 
ered to  the  plaintiffs  under  the  statutory  rights  conferred  by  the  acts  of 
Farliamenty  requesting  a  supply  of  energy  to  his  premises.    This  request  was 
made  subject,  among  other  terms  and  conditions,  to  the  following :    '  ( 1 )   The 
eonsomer  agrees  to  take  the  whole  of  the  electric  energy  required  for  the 
premiaes  mentioned  below  from  the  company  for  a  period  of  not  less  than 
five  years.'     (2)   'The  charge  for  electric  energy  to  be  4h^d,  per  Board  of 
Trade  unit.'     On  the  margin  it  was  noted  that,  in  the  event  of  the  plaintifif 
campany's  standard  rate  being  reduced  below  the  price  therein  quoted,  the 
defendant  was  to  have  the  benefit  of  such  reduction.     The  result  of  the  request 
wms  that,  the  plaintiff  being  by  statute  compellable  to  supply  directly  the 
request  was  made,  there  arose  a  right  in  the  defendant  to  have  a  supply,  and 
aceordingly  a  supply  was  given  him  by  the  plaintiff  company.     On  February 
25,  1901,  the  defendant  wrote  to  the  plaintiff  company,  stating  that,  as  he 
was  dissatisfied  with  its  light,  he  had  instructed  another  company  to  fix  up 
its  light  and  was  now  using  it,  and  requesting  plaintiff  company  to  remove 
its  meter.    Thereupon  the  defendant  abandoned  the  plaintiff  company  and 
took  his  supply  from  another  company." 

The  company  prayed  for  a  writ  of  injunction  to  restrain  the 
defendant  from  taking  any  electric  energy  from  any  person  other 
than  the  company.  It  was  held  that  the  contract  implied  a  con- 
tract by  the  defendant  not  to  take  energy  from  any  one  except  the 
company,  which  in  a  case  of  this  kind,  a  trade  contract  for  supply, 
and  not  for  personal  services,  could  be  enforced  by  injimction,  and 
the  injunction  was  accordingly  granted.  In  the  course  of  the 
opinion  it  is  stated: 

"  The  consumer  agrees  to  take  the  whole  of  the  electric  energy  required  for 
ki»  premises  from  the  plaintiff  company.    The  company  was  bound  to  supply 
mder  the  statute,  if  asked.     The  consumer  asks.    The  result  was,  of  course, 
that  there  was  a  right  in  the  consumer  to  be  supplied.     The  only  question  for 
bargain,  then,  was  price,  and  that  was  fixed  at  4%d.  per  unit.     What  were 
tlie  parties  really  contracting  about  in  those  words?    They  were  contracting, 
Bot  affirmatively  for  the  supply  of  something,  but  negatively  that  the  defend- 
ant would  not  take  from  somebody  else.     There  is  no  affinnative  contract 
to  take  at  all.    The  defendant  does  not  agree  that  he  will   take  any 
from  the  plaintiff  company.     He  says  he  will  take  the  whole  of  the 
electric  energy  required.     It  is  competent  to  him  to  burn  gas,  if  he  likes,  and 
to  require  none.    The  only  thing  he  was  contracting  about  was  that,  if  he 
took  electric  energy,  he  would  take  it  from  the  plaintiff  company.     It  seems 
to  me  that  the  whole  essence  of  that  contract  is  that  which  is  not  expressed 
in  words  *  I  agree,'  but  which  by  implication  is  really  the  only  thing  existinj?, 
a  contract  that  he  will  not  take  from   somebody  else.     He  agrees  to  take 
the  whole  from  A.,  which  necessarily  implies  that  he  will  not  take  from  B. 
As  a  matter  of  construction,  therefore,  not  by  express  words,  but  by  neces- 
sary implication,  I  think  that  there  is  here  an  agreement  not  to  take  from 
othera.^ 
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The  court  then  proceeds  to  consider  the  authorities  relative  to 
the  enforcement  of  negative  covenants,  implied  or  expressed, 
points  out  the  distinction  between  the  class  of  contracts  relating 
to  personal  services  and  those  which  were  made  to  trade  supplies 
and  the  effect  of  negative  words  in  both  classes  of  contracts,  and 
then  proceeds: 

"  Now,  I  think  this  is  such  a  contract  [one  the  subject  of  equitable  juris- 
diction] because  it  appears  to  me  that  the  contract  for  this  present  purpose 
is  not  one  for  the  supply  by  the  plaintiff  company  to  the  defendant  of  electric- 
ity. He  is  not  bound  to  take  any.  The  contract  really  is  a  contract,  the 
whole  of  which  is,  in  substance,  the  negative  part  of  it,  that  he  will  take  the 
whole  from  them,  and  will  not  take  it  from  anybody  else.  I  therefore  think 
that  the  fact  that  the  contract  is  affirmative,  and  not  negative,  in  form  is 
no  ground  for  refusing  an  injunction.  *  *  *  It  seems  to  me  that  thia  ia 
a  contract  which  it  is  competent  for  the  plaintiff  company  to  make,  and  that 
it  is  entitled  to  succeed  in  the  action.  I  must  therefore  grant  an  injunctio!! 
to  restrain  the  defendant  during  the  residue  of  the  term  of  five  years,  which 
is  mentioned  in  the  contract  of  November  16,  1898,  from  taking  the  electric 
energy  required  for  his  premises  from  any  person  other  than  the  plaintiff 
company,"  etc. 

The  difference  in  the  case  at  bar  and  the  case  we  have  just  re- 
ferred to  is  that  in  the  latter  case  the  negative  covenant  is  im- 
plied and  in  the  former  it  is  expressed.  It  appears  from  the 
English  case,  and  the  cases  therein  referred  to,  that  the  case  at 
bar  is  of  equitable  cognizance,  and  that  the  proper  remedy  for  a 
continuing  breach  of  the  contract  is  an  injunction.  The  Ameri- 
can authorities  recognized  the  equitable  jurisdiction  for  the  specific 
enforcement  of  trade  contracts  by  injunction,  where  an  action  for 
damages  will  not  afford  as  complete  and  adequate  a  remedy  as 
that  of  injunction.  In  Xenia  Real  Estate  Co,  v.  Macy,  supra, 
the  court  held  that  the  appellee,  under  the  facts  alleged,  in  the 
complaint,  was  entitled  to  injunctive  relief,  saying: 

"  If,  from  the  facts  alleged  in  the  complaint,  it  is  apparent  that  the  appellee 
had  no  other  complete  or  adequate  remedy,  the  same  was  sufficient  to  entitle 
him  to  an  injunction." 

In  the  course  of  the  opinion  the  court  say: 

"  It  is  not  necessary  in  an  application  for  injunction,  as  insisted  by  appel* 
lant,  to  aver  and  prove  that  the  plaintiff  will  suffer  irreparable  injury  if 
the  relief  by  injunction  is  not  granted.  All  that  is  necessary  is  to  aver  that 
plaintiff  will  suffer  great  injury."  Section  1162,  Bums*  Ann.  St*  1894; 
section  1148,  Rev.  St.  1881. 

Araons^  other  eases  cited  in  Xenia  Real  Estate  Co.  et  ah  v.  Macy, 
supra,  is  Whitman  v.  Fayette  Fuel  Gas  Co.,  139  Pa.  492,  20  AtL 
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1062,  in  which  a  contract  between  a  natural  gas  companj  and  the 
owners  of  a  glass  works  provided  that  the  former  should  supply 
gas  for  fuel  to  the  latter  "  for  all  purposes  connected  with  the 
manufacture  of  the  wares  aforesaid.  *  *  *  So  long  as  natural 
gas  may  continue  to  be  produced  from  the  territory  now  or  here- 
after owned  or  operated  by  the  said  Fayette  Fuel  Gas  Company, 
its  successors^  or  assigns."  On  a  bill  averring  that,  relying  on 
the  contract,  plaintiff's  works  had  been  constructed  for  the  use 
of  natural  gas  only  as  fuel,  and  that  the  company  had  shut  off  the 
entire  supply  while  the  works  were  in  operation,  endangering  loss 
incapable  of  accurate  adjustment.  It  was  held  that  a  preliminary 
injunction  mandatory  to  the  extent  of  restoring  the  statu  quo 
should  issue. 

In  Simpson  v.  Pittsburgh  Plate  Qlass  Company,  28  Ind.  App. 
343,  62  N.  E.  753,  it  was  held  that  where,  by  the  terms  of  a 
natural  gas  lease,  the  lessee,  as  a  part  consideration  for  the  execu- 
tion of  the  lease,  agreed  to  furnish  gas  to  lessor  for  domestic  use 
during  the  continuance  of  the  lease,  injunction  will  lie  to  restrain 
the  lessee  from  cutting  off  the  supply  of  gas.  The  court  (on  page 
354  of  28  Ind.  App.,  page  758  of  62  N.  E.)  states  the  ground  for 
injunctive  relief  in  such  case  as  follows : 

^'The  application  for  injunction  cannot  be  said  to  be  an  appeal  to  equity 
for  the  enforcing  of  performance  of  a  corporate  duty  of  such  or  of  a  duty 
of  public  nature,  yet  the  appellant,  upon  the  facts  stated  in  the  complaint, 
will  suffer  great  injury  by  the  cutting  off  of  the  supply  of  gas  for  domestic 
V9e,  and  be  has  not  a  remedy  by  a  single  action  at  law,  plain  and  adequate, 
tnd  as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity.  This  is  sufficient  to  entitle  him  to  an 
injunction.     Xenia,  etc.,  Co.  v.  Macy,  147  Ind.  568,  47  N.  E.  147." 

In  Ferris  v.  American  Brewing  Co.,  155  Ind.  539,  58  N.  E. 
701,  the  court  held  that,  where  a  covenant  was  inserted  in  a  lease 
prohibiting  the  lessee  from  selling  beer  upon  the  leased  premises 
other  than  that  manufactured  by  a  certain  brewing  company,  the 
company  for  whose  benefit  the  contract  was  made  may  enforce 
such  provision  by  injunction ;  the  remedy  at  law  being  inadequate. 
In  the  course  of  the  opinion  it  is  said : 

"  It  is  said  in  Greenhood  on  Pub.  Pol.,  p.  677 :  *  Rule  560.  A  contract 
which  secures  to  the  obligee  the  exclusive  custom  of  the  party  contracting, 
especially  when  by  such  contract  the  party  making  it  procures  an  advantage 
iwi  otherwise  obtainable,  is  valid  although  the  covenantor  be  engaged  in  public 
business,  unless  its  enforcement  would  be  prejudicial  to  the  public'    Among 
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the  illustrations  given  by  the  author  are  the  following:  'A  publican,  io 
making  settlement  with  his  creditors,  agrees  to  buy  all  his  beer  of 
The  agreement  is  valid.'  'A.  contracts  to  furnish  B.  with  sewing 
at  a  discount,  and  upon  credit,  provided  B.  will  deal  exclusively  with  him. 
The  contract  of  B.  is  valid.'  *A.  agrees  to  buy  of  B.  all  the  groceries  he  majr 
need,  provided  he  will  furnish  them  at  as  low  a  price  as  others.  The  agree- 
ment is  valid.'  'A.  covenants  not  to  buy  any  meat  for  his  trade  for  abL 
months,  of  any  one  but  the  covenantee.  The  agreement  is  valid.' 
contracts  are  upheld  because  they  in  no  wise  tend  to  diminish  trade.  A 
is  at  liberty  to  buy  of  one  entirely,  if  he  chooses,  and  if  he  concludes  to  par- 
chase  entirely  of  him,  he  alone,  and  not  the  public  is  injured.'  •  •  • 
Moreover,  it  is  a  general  rule  that  where  one  has  made  a  valid  contract  that 
he  will  not  engage  in  a  certain  business  or  occupation,  and  it  is  shown  that 
the  said  contract  is  being  violated,  to  the  injury  of  one  entitled  to  enforee 
the  same,  he  is  entitled  to  an  injunction  against  the  offending  party.  This 
is  upon  the  groimd  that,  from  the  nature  of  the  case,  just  and  adequate 
damages  cannot  be  estimated  for  a  breach  of  the  contract.  In  other  words, 
the  remedy  at  law  is  inadequate.  O'Neal  v,  Hinea,  145  Ind.  32,  35,  43  N.  E. 
040,  and  cases  cited;  1  High  on  Injunctions,  §  1142.  The  rule  stated  clearly 
applies  to  this  case." 

Appellant  strongly  relies  upon  Steinau  v.  Cincinnati  Ous  Light 
&  Coke  Co,  (Ohio),  27  N  E.  646,  a  case  like  the  one  at  bar  in 
some  of  its  features.  The  action  was  to  obtain  an  injunction,  and 
a  demurrer  to  the  complaint  was  overruled,  and  upon  appeal  the 
judgment  was  reversed.     In  conclusion  the  court  said: 

''  But  a  decision  of  this  question  is  not  necessary  to  the  disposition  of  th;* 
case  at  bar,  and  that,  as  well  as  whether  a  court  of  equity  should  in  any  case, 
where  full  performance  cannot  be  enforced,  decree  performance  of  negative 
covenants  of  one  party  can  properly  be  left  to  be  determined,  when  a  case 
arises  which  necessarily  requires  a  decision  upon  them.  We  are  content  to 
rest  the  decision  of  this  case  upon  the  ground  that  the  remedy  of  the  defend- 
ant in  error  is  at  law,  and  not  in  equity." 

The  facts  in  the  two  cases  may  be  distinguished,  as  may  be  the 
case  of  the  Dewey  Hotel  Company  i\  U.  S,  Electric  Light  Com- 
pany, 17  App.  D.  C.  356,  and  many  other  cases  cited  by  appellant 
upon  this  branch  of  the  case.  There  is  a  conflict  in  the  decisions 
upon  the  question  of  granting  an  injunction,  when  the  granting 
of  the  injunction  will  be  to  effect  specific  performance  of  affirm- 
ative covenants,  unless  the  affirmative  stipulations  of  the  com- 
plaining party  can  be  specifically  enforced  against  him,  but  the 
Indiana  cases  favor  the  granting  of  the  writ. 

"The  granting  or  reversal  of  an  injunction  rests  in  the  sound  discretion 
of  a  court  of  equity,  and  ought  not  as  a  general  rule  to  be  granted  when  under 
the  circumstances  it  would  be  against  good  conscience,  or  productive  of  great 
hardship."     Loy  v,  Madison,  etc.,  Oas  Co.,  156  Ind.  338,  58  N.  E.  844. 
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From  the  averments  of  the  complaint  it  is  apparent  that  an  in- 
junction will  do  substantial  justice  between  the  parties.  It  is  not 
against  good  conscience  to  restrain  conduct  which  is  contrary  to 
the  contract.  The  law  favors  the  performance  of  valid  contracts, 
and,  even  if  in  a  given  case  it  might  appear  that  the  trial  court 
was  justified  in  the  exercise  of  a  sound  discretion  in  the  refusal 
of  the  writ  of  injunction,  the  facts  in  this  case  certainly  do  not 
justify  an  appellate  court  in  setting  aside  the  writ,  where  such 
sound  discretion  has  been  exercised  in  the  issuing  of  the  writ. 

The  appeUant  Merchants'  Heat  &  Light  Co.  has  not  joined  in 
the  assignment  of  error  and  has  not  filed  a  brief.  The  court  did 
not  err  in  overruling  the  demurrer  to  the  complaint 

Judgment  affirmed* 
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Washington  Supreme  Court  —  Dec.  11,  1905. 
4  St.  Ry.  Rep.  1055,  40  Wash.  658,  82  Pac.  995. 

I  Iff  JUBT  TO  PASSKNOEB  CAUSED  BT  BLOWING  OUT  OF  CONTBOLLEB  OF  CAB  — 

Reb  Ipsa  Loquttub  —  Defective  Appliances  Undeb  Contbol  of  Cab- 
BIEB.  —  Wliere  plaintiff  was  injured  in  jumping  from  a  street  car,  on 
which  he  was  a  passenger,  because  of  the  blowing  out  of  the  controller, 
over  which  the  company  had  entire  control,  and  there  was  no  contention 
that  there  was  contributory  negligence  on  the  part  of  the  passenger,  it 
not  error  for  the  court  to  charge  that  the  happening  of  the  accidenc 
a  presumption  of  negligence  on  the  part  of  the  company. 

1  Same  —  Effect  of  Jumping  fbom  Cab  in  Feab  of  Impending  Dangeb.  — 
When  the  evidence  shows  that  such  passenger  was  warranted  in  retreat- 
ing from  the  peril  which  threatened  him,  and  that,  in  fact,  he  would 
have  been  guilty  of  contributory  negligence  if  he  had  not  attempted  to 
save  himself  by  retreating,  he  is  not  deprived  from  pleading  negligence 
on  the  part  of  the  carrier. 

3.  Samk  —  When  Question  of  Rebuttal  of  Pbesumption  of  Negligence  fob 
THE  JuBT.  —  Where,  in  such  action,  it  was  shown  by  the  witnesses  who 
testified  that  they  did  not  know  the  cause  of  the  blow-out,  and  that  some- 
times a  blow-out  would  occur  and  the  cause  could  not  be  ascertained,  and 
plaintiff  offered   testimony  showing   different  causes   for   the   explosion, 

laJiiTles  to  Paaaens^'s* "  See  note  to  Patterson  v.  San  Francisco  d  8, 
M.  Electric  Ry.  Co.,  ante.  As  to  acts  of  passengers  in  emergencies,  see  note  to 
Chicago  Union  Traction  Co.  v.  'Sewmiller,  4  St.  Ry.  Rep.  165.  As  to  explosion 
m  car,  see  note  in  4  St.  Ry.  Rep.  44,  and  3  St.  Ry.  Rep.  928-931. 
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which  might  h^ve  been  coutrolkd  and  remedied  by  the  defadiat,  it«M 
»  quaation  for  the  jury  to  determine  whether  the  defendant  nbottadlk 
preeumption  of  ita  negligence  which,  under  the  Uw,  »raae  by  the  bt^a 
ing  of  the  accident. 

Appeal  hj  defendant  fr(»n  judgment  for  plaintiff.     Affimtd. 
Hughes,  McMicken,  Davell  <£  Ramsey,  for  appellant 
Brady  £  Oay,  for  respondent. 

Opinion  by  Ddsbak,  J. : 

The  action  was  brought  hy  the  respondent,  to  recover  damigei 
for  personal  injuries  sustained  by  jumping  from  a  front  platfom 
of  a  street  car  operated  by  the  appellant  company,  and  on  whicb 
he  waa  a  passenger.  The  complaint  allies,  among  other  thingi^ 
that  the  defendant  carelessly  and  negligently  used  the  said  car 
when  it  was  out  of  repair  in  its  motor  power  and  in  ita  appliuxa 
appertaining  thereto ;  that  while  the  plaintiff  was  such  pasaenger 
on  said  car,  by  reason  of  defendant's  n^Ugence,  the  controller, 
machinery,  and  appliances  of  said  car  exploded,  and  filled  U» 
vestibule  thereof  with  smoke  and  flames  to  such  an  extent  that  iB 
the  front  portions  of  said  car  became  greatly  heated;  that  bf 
reason  thereof  the  plaintiff  was  placed  in  a  situation  of  apparait 
and  imminent  peril,  and  was  dominated  by  the  peril  of  imped- 
ing danger,  and  believed  that  the  only  way  he  could  save  hiaudf 
was  to  jump  from  said  car,  and  without  time  to  deliberate,  lad 
acting  on  the  instinct  of  self-preservation,  did  jump  and  wu 
thrown  against  hard  substances  beside  the  track,  and  therehy  in- 
jured. The  defendant,  in  its  answer,  admitted  that  the  [daindS 
)iissoiigrr.  nnil  lliat  he  did  .jump  from  the  car  at  the  lime 


■a. 


VrASH.]  FnuEBAUOH  V.  Seattle  Electsic  Co.  593 

^eet  of  tiie  oontroller  or  other  appliances  of  the  car,  or  means  used  by  the 
caapaay  in  the  operation  of  the  car,  and  in  such  a  case  it  devolves  upon  the 
eoapany  to  show  that  such  burning  or  blowing  out  did  not  result  from  any 
ctase  whieh  the  highest  degree  of  care  on  its  part  could  have  prevented." 

Assignment  2  is  that  the  court  erred  in  denying  defendant's 
duiUenge  to  the  legal  sufficiency  of  the  evidence,  and  in  refusing 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant  The 
allegation  of  contributory  negligence  raised  in  the  answer  is  not 
n^ed  here. 

It  is  contended  by  the  learned  counsel  for  appellant  that  the 

doctrine  of  "  res  ipsa  loquitur  "  does  not  apply  in  a  case  of  this 

Und,  and  that  it  was  improper  in  this  case  to  tell  the  jury  that 

Aey  were  entitled  to  find  the  appellant  negligent  upon  proof  of 

die  accident  alone;  and  the  case  of  Allen  v.  Northern  Pacific  Ry, 

Co.,  35  Wash.  221,  77  Paa  204,  66  L.  R.  A.  804,  is  cited  in 

upport  of  the  contention  that  the  doctrine  of  "  res  ipsa  loquitur  " 

ks  been  somewhat  modified  by  this  court.     It  is  insisted  by  the 

tppeDant  that  it  is  manifest  that  this  court  has  not  intended  to 

DBoimce  the  rule  that  there  is  a  presumption  of  negligence  unless 

i  18  apparent  that  the  accident  could  not  have  happened  without 

K^igence  on  the  part  of  the  carrier.     This  is  no  doubt  true,  for 

4e  rale  of  "  res  ipsa  loquitur  "  is  based  upon  the  apparent  fact 

tbt  the  accident  could  not  have  happened  without  negligence  on 

tie  part  of  the  carrier,  or  upon  the  literal  meaning  of  the  expres- 

aoD  that  the  thing  itself  speaks,  and  shows  prima  facie  that  the 

wrier  was  negligent.     The  cases  which  we  will  hereafter  cite 

4  not  in  any  way  contradict  the  further  contention  of  the  ap- 

?cllant  that  a  careful  analysis  of  the  better  considered  decisions 

•kows  that  negligence  will  not  be  presumed  from  the  mere  fact 

<rf  accident  which  is  as  consistent  with  the  presumption  that  it 

^  unavoidable  as  it  is  with  negligence ;  and,  therefore,  if  it  be 

feft  in  doubt  what  the  cause  of  the  accident  was,  or  if  it  may  as 

^11  be  attributable  to  the  act  of  God  or  unknown  causes  as  to 

negligence,  there  is  no  such  presumption.     As  we  have  said,  this 

Joes  not  affect  the  principle  of  law  that,  when,  by  reason  of  the 

machinery  and  appliances  used  by  the  common  carrier  wholly 

nder  its  control,  a  passenger  is  injured,  this  fact  shows  prima 

Ifflcw  negligence  on  the  part  of  the  carrier, 
looking  to  eminent  authority  for  expression  on  this  subject, 
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we  find  the  following  announcement  in  Nellis  on  Street  Railroad 

Accident  Law,  pp.  590,  591 : 

"  Where  the  plaintiff  is  a  passenger  on  a  street  car,  a  ^ma  faoie  case  of 
negligence  is  made  out  by  showing  the  happening  of  the  accident  during  titt 
course  of  transportation;  and,  if  the  injury  was  caused  by  apparmtoa  whol^ 
under  its  control,  furnished  and  applied  by  it,  a  presumption  of  negligence  oa 
the  part  of  the  company  is  raised,  and  the  burden  is  on  the  latter  to  prof» 
itself  not  guilty  of  negligence." 

The  same  rule  is  substantially  laid  down  by  Shearman  &  Bed- 
field  on  the  Law  of  Negligence,  and  by  all  other  authority.  In 
Oleeson  v.  Virginia  Midland  R.  R.  Co.,  140  U.  S.  435,  11  Supu 
Ct  859,  35  L.  Ed.  458,  which  was  an  action  for  damages  caused 
by  a  landslide  in  a  railway  cut  the  doctrine  of  "  res  ipsa  loquitur  ^ 
was  applied,  and  the  court  announced  the  rule  as  follows : 

**  Since  the  decisions  of  Stokea  v.  SalatonataU,  13  Pet.  181,  10  L.  Ed.  lli^ 
and  New  Jersey  R.  d  Trans,  Co.  v.  Pollard,  22  Wall.  341,  22  L.  Ed.  877,  it 
has  been  settled  law  in  this  court  that  the  happening  of  an  injurious  aceldeat 
is,  in  passenger  cases,  prima  facie  evidence  of  negligence  on  the  part  of  tkm 
carrier,  and  that  (the  passenger  being  himself  in  the  exercise  of  due  care) 
the  burden  then  rests  upon  the  carrier  to  show  that  its  whole  duty  was  per» 
formed,  and  that  the  injury  was  unavoidable  by  human  foresights  The  mla 
announced  in  those  cases  has  received  general  acceptance,  and  was  follow«l 
at  the  present  term  in  Inland  d  Seaboard  Coasting  Co,  v.  Tolaon,  130  U*  8. 
651,  11  Sup.  Ct.  653,  35  L.  Ed.  270." 

In  answer  to  the  contention  of  the  carrier  in  that  case,  to  the 
effect  that  the  operation  of  the  rule  was  confined  to  cases  where 
the  accident  resulted  from  defective  arrangement^  management^ 
or  misconstruction  of  things  over  which  the  defendant  had  im- 
mediate control,  etc.,  the  court  said: 

"  Neither  of  these  attempted  distinctions  is  sound,  since,  as  has  been  sbowBy 
the  defect  was  in  the  construction  of  that  over  which  the  defendant  did  hafe 
control  and  for  which  it  was  responsible,  and  since  the  slide  was  not  caused 
by  the  act  of  Grod,  in  any  admissible  sense  of  that  phrase.  Moreover,  if  thms 
distinctions  were  sound,  still,  as  a  matter  of  correct  practice,  the  modificatioa 
should  have  been  made.  The  law  is  that  the  plaintiff  must  show  negligeiwe 
in  the  defendant.  This  is  done  prima  facie  by  showing,  if  the  plaintiff  be  m 
passenger,  that  the  accident  occurred.  If  that  accident  was  in  fact  the  reaalt 
of  causes  beyond  the  defendant's  responsibility,  or  of  the  act  of  Giod,  it  fai 
still  none  the  less  true  that  the  plaintiff  has  made  out  his  prima  facie  case. 
When  he  proves  the  occurrence  of  the  accident,  the  defendant  must  answer 
that  case  from  all  the  circumstances  of  the  exculpation,  whether  disclosed  1^ 
one  party  or  tlie  other.    They  are  its  matter  of  defense." 

So  that  it  will  be  seen  that  the  court  in  that  case  went  further 
than  it  is  necessary  to  go  here,  because  the  fact  is  undisputed  in 
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this  case  that  the  accident  was  caused  by  appliances  over  whicli 
the  appellant  had  absolute  control. 

This  broad  announcement,  however,  has  been  somewhat  modi- 
fied by  this  court  in  Hawkins  v.  Front  Street  Cable  Ry.  Co.,  3 
Wash.  St  592,  28  Pac.  1021,  16  L.  R.  A.  808,  28  Am.  St.  Rep. 
72,  where  it  was  held  that  the  statement  that,  where  a  passenger 
was  being  carried  on  a  train  and  was  injured  without  fault  of 
his  own,  there  was  l^al  presumption  of  negligence,  casting  upon 
tiie  carrier  the  burden  of  disproving  it,  was  too  broad.     But  that 
was  upon  the  express  ground  that  the  nature  of  the  accident  was 
not  such  as  to  warrant  saying  anything  about  the  machinery ;  the 
fise  being  an  accident  caused  to  the  passenger  while  occupying 
a  seat  upon  the  dummy  car  of  a  cable  railway,  by  reason  of  a 
collision  between  the  dummy  and  a  wagon  which  was  on  the  track. 
But  the  rule  announced  in  Federal  Street,  etc,  Ry.  Co.  v.  Gibson, 
96  Pa.  83,  was  indorsed  in  that  case,  as  being  the  proper  rule, 
and  there  it  was  said : 

"It  ia  true,  in  many  cases,  the  mere  fact  of  injury  to  a  passenger  raises 
Ike  presumption  of  want  of  care  on  the  part  of  the  railroad  company.  Such 
k  the  ease  when  the  injury  results  from  defective  track,  cars,  machinery,  or 
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The  whole  case  conclusively  shows  that  there  was  no  attempt 
to  disturb  the  well-settled  rule  that,  where  the  accident  was  caused 
by  machinery  or  equipment  over  which  the  carrier  had  absolute 
control,  the  presumption  of  negligence  on  the  part  of  the  carrier 
would  attach.  And  no  further  modification  was  intended  by  this 
conrt  in  Allen  v.  Northern  Pacific  Ry.  Co.,  supra.  The  court 
Aere  quoted  approvingly  from  Elliott  on  Railroads,  section  1644, 
is  as  follows: 


"  It  iSy  therefore,  too  broad  a  statement  of  the  rule  to  say  that  in  all  cases 
a  pfcsomption  of  negligence  on  the  part  of  the  carrier  arises  from  the  mere 
happening  of  the  accident  or  an  injury  to  a  passenger,  regardless  of  the  cir- 
and  nature  of  the  accident.  The  true  rule  would  seem  to  be  that, 
the  injury  and  circumstances  attending  it  are  so  unusual  and  of  such 
a  Batore  that  it  could  not  well  have  happened  without  the  company  being 
aifligent,  or  when  it  is  caused  by  something  connected  with  the  equipment  or 
operation  of  the  road  over  which  the  company  has  entire  control,  without 
eontribntory  negligence  on  the  part  of  the  passenger,  a  presumption  of  negli- 
gaee  <m  the  part  of  the  company  usually  arises  from  proof  of  such  facts,  in 
the  absence  of  anything  to  the  contrary,  and  the  burden  is  then  cast  upon  the 
to  show  that  its  negligence  did  not  cause  the  injury." 
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written  acceptance  of  the  application  b;  the  light  and  power  com- 
pany, or  its  agents,  should  make  the  same  a  contract  between  the 
parties,  including  all  rules  and  regulations  printed  or  written 
therein.  The  contract  was  accepted  hy  the  light  and  power  com- 
pany. By  its  terms  the  company  agreed  to  serve  the  applieul 
with  electric  current  and  the  applicant  agreed  to  receive  the  suw 
from  the  company,  on  bis  terms,  for  the  period  of  five  years,  and, 
in  consideration  of  the  long  period  of  the  contract,  the  price  f« 
the  current  to  be  a  special  price  of  75  cents  per  10,000  watts. 
The  applicant  "  agrees  to  use  enough  current  in  case  same  is  to  be 
measured  by  watts  meter,  to  make  a  monthly  bill  of  one  dollar  oi 
pay  the  amount  of  such  bill,  should  sufficient  current  be  not  niei 
Said  applicant  further  agrees  that  no  electricity  for  light,  heit 
or  power  other  than  that  covered  by  this  contract,  shall  be  used 
upon  his  premises  named  herein,  without  the  written  consent  of 
said  light  and  power  company  indorsed  hereon."  The  contract 
does  not  stipulate  that  the  company  is  to  furnish  any  specific 
quantity  of  current,  nor  that  the  applicant  shall  take  any  specific 
quantity  of  current.  It  does  stipulate  that  the  applicant  will  hm 
enough  current  to  make  a  monthly  bill  of  one  dollar,  or  pay  the 
amount  of  said  bill,  should  sufficient  current  to  make  a  bill  of  thit 
amount  be  not  used.  By  negative  averment  the  applicant  agretf 
that  no  electricity  for  light,  heat,  or  power,  other  than  that  covered 
by  this  contract,  shall  be  used  in  his  premises,  without  the  written 
consent  of  the  company  indorsed  on  said  contract.  Without  ifr 
citing  gpecific  facts  averred  in  the  complaint,  we  think  they  show 
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rnle  it  should  apply,  it  cannot  apply  under  the  circumstances  of 
this  cftfle,  because  the  respondent  was  not  relying  upon  the  opera- 
tkm  of  the  car  by  the  appellant,  and  was,  therefore,  not  a  passive 
recipient;   and  the  presumption  of  negligence  could  not  obtain 
because  he  acted  himself  and  to  a  certain  extent  took  the  matter 
into  his  own  hands  by  jumping  from  the  car;  and  some  cases 
are  cited  in  support  of  this  contention.     We  think,  upon  an  ex- 
amination of  the  cases,  that  they  do  not  in  any  manner  sustain 
i^pellant's  contention;  and  that,  when  it  is  conceded,  as  it  must 
be  from  an  examination  of  the  testimony  in  this  case,  that  the 
plaintifF  was  warranted  in  retreating  from  the  peril  which  threat- 
ened him,  and  when  in  fact  he  would  have  been  guilty  of  con- 
tributory negligence  if  he  had  not  attempted  to  save  himself  by 
letreating,  there  is  no  equitable  rule  which  could  deprive  him, 
by  reason  of  such  cautionary  action  on  his  part,  from  pleading 
ae^igence  on  the  part  of  the  carrier. 

It  is  further  earnestly  contended  by  the  appellant  that,  in  any 

erent,  it  was  shown  by  the  appellant  that  there  was  no  negligence 

flD  the  part  of  the  carrier,  and  that  the  court  should  have  sus- 

teined  the  challenge  as  to  the  legal  sufficiency  of  the  evidence. 

in  examination  of  this  testimony  satisfies  us  that  it  was  not 

poven  that  the  cause  of  the  blow-out  of  the  controller  was  beyond 

appellant's  control.     It  was  simply  shown  by  the  witnesses  who 

testified  that  they  did  not  know  what  the  cause  was,  and  that 

aometimes  a  blow-out  would  occur  and  the  cause  could  not  be 

ascertained.     But,  outside  of  this,  there  was  testimony  offered 

by  the  respondent  showing  different  causes  for  the  explosion  which 

might  have  been  controlled  and  remedied  by  the  appellant,  and 

under  the  testimony  it  was  a  question  for  the  jury  to  determine 

whether  the  appellant  rebutted   the   presumption   of  negligence 

which,  under  the  law,  attached  to  it  by  reason  of  the  accident 

oecurring. 

This  question  having  been  submitted  to  the  jury  under  proper 
instructions,  we  are  unable  to  find  any  error  in  the  record,  and 
the  judgment  is  affirmed. 

Mount,  C.  J.,  and  Rudkin,  Fullebton,  Hadley,  Ceow,  and 
Boot,  JJ.,  concur. 
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Owen  v.  Pobtaob  Telephonb  Co. 

Wisconnn  Supreme  Court  —  Deo,  12,  1906, 
126  Wis.  412,   105  N.  W.  924. 

1.  Injubt  fbom  Telephone  Wibe  —  Liohtnino  —  Evidenoe  —  CowmBOToa 

Negugence  —  Question  fob  Jubt.  —  In  an  action  against  a  telepbon* 
company  for  personal  injuries  it  appeared  that  the  defendant  had  in- 
stalled a  telephone  on  the  plaintiff's  premises,  that  a  ground  wire  whiek 
had  been  connected  with  a  pump  had  been  disconnected,  and  was  hong 
by  the  plaintiff  inside  the  pumphouse,  near  a  looking  glass ;  that  plaintiff 
while  combing  his  hair  in  front  of  this  glass,  using  a  metallic  oomliy 
received  a  shock  apparently  from  the  end  of  this  wire,  that  this  happened 
during  an  electrical  storm.  Held,  that  under  the  evidence  it  was  a  ques- 
tion for  the  jury  whether  it  was  not  negligence  in  the  plaintiff  to  pomit 
such  a  condition  to  exist,  and  to  expose  himself  to  the  peril  thereof. 

2.  Same  —  Instbuctions.  —  In  an  action  for  personal  injuries  caused  hj  n 

shock  from  lightning  following  a  telephone  wire  into  a  building,  an  in- 
struction that,  **  It  is  a  matter  of  common  knowledge  with  all  men  that 
lightning  is  conducted  along  such  wires  as  that  which  ran  to  the  'phon* 
and  to  the  pumphouse,"  was  proper. 

3.  Same  —  Knowledge  of  Dangeb.  —  An   instruction   that  the  jury  bIkniU 

consider  whether  "  the  plaintiff  knew  or  ought  to  have  known  and  eooh 
prehended  the  risk  and  dangers,"  is  not  objectionable  when  taken  ii 
connection  with  the  remainder  of  the  charge,  in  which  the  jury  mn 
correctly  informed  that  plaintiff  ought  to  know  and  appreciate  thoM 
things  which  a  man  of  ordinary  care  and  prudence  would  know  and 
appreciate  under  like  circumstances. 

4.  Same  —  Compabative  ob   Supervening   Negligence.  —  It   was   proper  to 

refuse  to  instruct  the  jury  that,  even  if  plaintiff  were  guilty  of  n^ligenoe 
in  coiling  the  wire  and  hanging  it  in  a  place  dangerous  to  those  asiiif 
the  looking  glass,  still  the  defendant  would  be  liable  if,  after  knowledge 
of  such  negligence,  it  might,  by  the  exercise  of  ordinary  care,  have  averted 
the  injury.  Comparative  or  supervening  negligence  has  no  place  in  the 
jurisprudence  of  this  State. 

Appeal  by  plaintiff  from  a  judgment  for  defendant.    Affirmed. 
Statement  of  facts  by  Dodge,  J. : 

Plaintiff  was  manager  and  in  possession  of  a  farm  near  the  city  of  Portage, 
in  which  the  defendant  had,  at  his  request,  installed  a  telephone,  the  ground 
connection  of  which  originally  was  a  three-foot  rod  of  iron  driven  into  the 
ground,  which  proved  inadequate  in  the  winters  of  1898  and  1899,  whereapoB 
the  defendant,  at  plaintiff's  request  and  with  his  knowledge,  connected  with 
the  ground  wire  another  wire,  passing  over  a  shed  roof  and  into  a  pumphooN^ 
and  thence  to  the  floor,  and  fastened  around  an  iron  pump.  In  the  followlog 
spring  a  longer  iron  rod  or  pipe  was  substituted  for  the  first  one,  and  the 
ground  wire  of  the  telephone  connected  with  that,  thus  leaving  the  tel^hoM 
supplied  with  two  ground  connections.     Some  time  in  1899  or  1900,  the  win 
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in  the  pumphoufle  became  disconnected  from  the  pump  by  no  act  of  defendant, 
tnd  for  two  or  three  years  the  disconnected  end  hung  there  in  close  proximity 
to  the  pomp,  and  was  used  by  the  plaintiff  to  hang  a  key  on.  Some  time  in 
the  spring  of  1903,  probably  in  March,  the  plaintiff,  or  some  of  his  household, 
coiled  up  the  dangling  end  of  this  wire  and  hung  it  upon  a  nail  inside  of  the 
pumphouse,  upon  which  hung  a  small  looking  glass  used  by  members  of  the 
Itmily  for  toilet  purposes,  of  which  plaintiff  had  full  knowledge.  Meanwhile 
plaintiff  had  no  knewledge  or  information  that  this  wire  had  ever  been  dis- 
eonnected  from  the  telephone  ground  wire  or  that  it  had  not.  On  May  26, 
1903,  in  the  midst  of  a  violent  electric  storm,  plaintiff,  after  ablutions,  stepped 
h  front  of  this  glass  to  comb  his  hair,  using  for  that  purpose  a  metallic, 
comb.  His  face  was  but  a  few  inches  from  the  coil  of  wire  hanging  on  the 
uiL  Suddenly  there  was  a  flash  of  lightning,  apparently  from  the  end  of  this 
wire,  which  struck  plaintiff's  face,  rendering  him  unconscious,  and  causing 
lerious  injury.  There  was  also  evidence  that  about  the  same  moment  light- 
ning struck  a  telephone  pole  not  very  far  from  the  house,  and  signs  of  scorch- 
ing near  the  telephone  and  at  the  end  of  this  wire  were  discovered,  claimed  to 
indieate  that  the  lightning,  striking  the  pole,  had  been  conducted  through 
tlM  telephone  wire  into  the  house,  and  thence  through  the  wire  into  the  pump- 
iMmae.  This  action  was  brought  to  recover  plaintiff's  damage.  The  jury 
found  by  a  special  verdict  (I)  that  plaintiff's  injury  resulted  from  this  wire; 
(2)  that  the  defendant  was  not  guilty  of  negligence  in  not  disconnecting  the 
pmnphouse  wire  from  the  ground  wire;  (3)  that  the  defendant  was  negligent 
in  leaving  the  wire  disconnected  from  the  pump;  (4)  that  such  negligence 
was  the  proximate  cause  of  the  injury;  (6)  that  there  was  "  want  of  ordinary 
ctre  on  the  part  of  the  plaintiff,  which  contributed  to  the  injury;  "  and  (7) 
<itmages  $1,000.  Plaintiff  moved  to  reverse  the  answer  to  the  sixth  question 
And  enter  judgment  in  his  favor  on  such  amended  verdict,  and,  failing  such 
nlief,  that  the  verdict  be  set  aside  and  new  trial  granted.  Such  motions 
were  overruled,  and  judgment  rendered  for  defendant  on  the  verdict,  from 
which  plaintiff  appeals. 

Fowler  &  McNamara,  C.  C.  Wayland,  C.  A.  Fowler,  and  Burr 
W.  Jorves,  for  appellant 

Daniel  H,  Chrady,  for  respondent. 

Opinion  by  Dodge,  J. : 

1.  We  agree  with  the  trial  court  that  there  was  evidence  upon 
vhich  the  jury  might  have  based  their  conclusion  of  plaintiff's 
contributory  negligence  in  hanging  or  permitting  to  be  hung  on 
Ws  premises  the  roll  of  wire  in  immediate  proximity  to  the 
place  where  he  and  others  were  likely  to  stand  in  front  of  the 
looking  glass,  and  in  taking  his  place  near  the  same  at  a  moment 
^i  violent  electrical  disturbance.  The  principal  insistance  of 
appellant  against  the  sufficiency  of  such  evidence  is  based  upon 
^l^e  assertion  that  appellant  had  no  knowledge  that  the  wire  in 
^e  pumphouse  had  not  been  disconnected  from  the  ground  wire 
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of  the  telephone.  We  cannot  think  this  sufficient  He  knew  that» 
when  originally  put  in  place  and  carried  into  the  pumphonse, 
it  had  been  so  connected  with  the  ground  wire,  and  he  offered 
no  evidence  of  any  knowledge  or  investigation  on  his  part  as  ta 
whether  it  had  been  disconnected.  We  think  it  within  the  ^pfroW" 
ince  of  the  jury  to  consider  whether  it  was  not  negligence  in  one 
to  permit  such  a  condition  to  exist  on  his  own  premises  without 
even  investigation  and  to  expose  himself  to  the  peril  thereof. 

2.  Error  is  assigned  upon  a  ruling  excluding  an  offer  of  proof 
that  the  iron  stake  or  rod,  to  which  the  main  ground  wire  from 
plaintiff's  telephone  was  attached,  was  not  an  approved  device^ 
being  rusty  and  not  galvanized,  so  that,  as  argued,  it  failed  of 
its  full  duty  in  conducting  electricity  to  the  ground,  and  at  least 
enhanced  the  likelihood  of  lightning  passing  through  the  pump- 
house  wire.  The  objection  and  ruling  were  based  upon  the  con- 
tention that  the  notice  of  injury  failed  to  describe  any  such  de- 
fect or  negligence  among  the  grounds  upon  which  plaintiff's  claim 
was  made  in  accord  with  section  4222,  Rev.  St  1898.  We  shall 
not  deem  necessary  to  decide  how  fully  or  specifically  that  notice 
must  describe  the  negligence  of  defendant  upon  which  a  plain- 
tiff grounds  his  claim,  nor  whether,  by  reasonable  interpreta- 
tion, the  notice  here  may  be  held  to  point  out  this  defect ;  for,  if 
it  be  conceded  that  this  evidence  offered  was  admissible  as  tend- 
ing to  prove  defendant's  negligence,  its  exclusion  could  not  have 
had  any  prejudicial  effect  upon  that  issue,  because  the  jury  found 
defendant  negligent.  An  error  which  does  not  affect  a  substan- 
tial right  cannot  justify  a  reversal.  Section  2829,  Rev.  St  1898. 
But,  says  appellant,  even  if  not  admissible  to  prove  defendant's 
negligence,  such  evidence  did  tend  to  rebut  contributory  negli- 
gence on  plaintiff's  part,  if,  as  he  claims,  he  had  no  knowledge 
of  the  defects  in  the  ground  connection,  nor,  therefore,  of  en- 
hanced peril  from  the  pumphouse  wire.  The  offer  of  evidence 
was,  obviously,  not  understood  by  either  party  or  the  court  to  be 
in  support  of  any  such  issue;  hence  it  cannot,  in  fairness  to  the 
trial  court,  be  said  that  any  ruling  was  made  on  that  subject,  so 
as  to  be  a  legitimate  ground  upon  which  to  assign  error.  Waiving 
that  consideration,  however,  could  error  be  predicated  upon  ex- 
clusion of  evidence  in  denial  of  plaintiff's  negligence  at  that 
stage  of  the  trial  ?     At  the  time  of  the  offer  there  had  been  bo 
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evidence  drawn  out  which  could  support  an  imputation  of  neg- 
ligence of  plaintiff.     He  and  another  witness  had  merely  given 
the  barest  outline  of  the  catastrophe,  and  he  had  been  withdrawn 
from  the  stand^  apparently  to  make  place  for  some  medical  wit- 
nesses, when  the  witness  Burton  was  called  to  give  descriptions 
of  the  telephone  and  the  various  wires  as  he  observed  them  im- 
mediately after  the  injury.    Contributory  negligence  is  purely  and 
strictly   defensive  in  Wisconsin.     As  said  in  one  of  the  cases 
cited,  it  is  like  the  defense  of  payment.     Randall  v.  Northtvest- 
em  Telegraph  Co.,  54  Wis.  140,  147,  11  N.  W.  419,  41  Am.  Rep. 
17;  Haye  v.  C.  £  N.  W.  By,  Co.,  67  Wis.  1,  15,  29  K  W.  646; 
GUI  r.  Homrighausen,  79  Wis.  634,  48  N.  W.  862.     Evidence 
in  support  thereof  is  defensive  merely,  and  such  affirmative  evi- 
dence cannot  regularly   be   introduced   until   plaintiff's   case   is 
dosed ;  nor,  in  the  proper  order  of  trial,  should  evidence  in  denial 
thereof  be  received  until  defendant  rests  his  case.     Of  course, 
in  practice,  it  often  happens  that  plaintiff  and  his  witnesses,  in 
narrating  the  transaction  surrounding  an  injury,  cannot  avoid, 
either  on  direct  or  cross-examination,  describing  his  conduct,  and 
thus  furnishing  proof  of  the  defense  of  which  defendant  can  avail 
himself,  and  it  might  then  be  proper  to  permit  plaintiff  to  intro- 
duce explanatory  evidence  to  avert  the  result  of  motion  for  new 
sait     Even  in  that  case  the  evidence  would,  strictly,  be  out  of 
order,  and  admissible  only  in  discretion.     We  surely  could  not 
hold  it  abuse  of  discretion  to  refuse  to  receive  evidence  to  rebut 
contributory  negligence  before  any  had  appeared  in  support  of 
4at  issue.     Such  would  be  the  situation  here,  if  the  evidence 
had  been  offered  expressly  to  disprove  contributory  negligence, 
ind  no  error  would  exist  in  its  exclusion. 

3.  Error  is  assigned  because  the  court  told  the  jury,  apropos 
of  the  plaintiff's  contributory  negligence :    *^  It  is  matter  of  com- 
mon knowledge  with  all  men  that  lightning  is  conducted  along 
wdi  wires  as  that  which  ran  to  the  phone  and  to  the  pumphouse." 
We  think  the  court  was  entirely  correct     We  suppose  it  to  be 
common  knowledge  that  a  copper  wire  is  a  better  conductor  of 
electricity  than  most  other  things,  and  that  any  wire  having  con- 
tict  witii  the  outside  of  buildings  is  liable  to  become  charged  with 
electricity  seeking  way  from  the  atmosphere  to  the  ground,  espe- 
cially in  times  of  electrical  disturbance.    We  discover  no  error  in 
ftia  instruction. 
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Complaint  is  made  of  instmctioD  upon  the  same  issue,  tkit 
the  jury  should  consider  whether  "  the  plaintiff  knew  or  ought  to 
have  known  and  comprehended  the  risk  and  dangers."  The  a- 
cepted  portion  of  the  instruction,  standing  alone,  might  be  obj»- 
tionahle  upon  the  grounds  discussed  in  Deksoy  v.  M.  E.  By.  d  L 
Co.,  110  Wis.  412,  416,  85  N.  "W.  973,  as  allowing  the  jury  to 
set  up  for  themselves  an  ideal  of  that  which  the  plaintiff  ought 
to  have  known ;  but  this  is  a  portion  of  a  general  charge,  in  whidi 
the  jury  were  correctly  informed  that  plaintiff  ought  to  know  ud 
appreciate  those  things  which  a  man  of  ordinary  care  and  pru- 
dence would  know  and  appreciate  under  like  circumstances.  Thai 
qualified,  we  can  discover  nothing  of  error  in  the  instra<AioD. 

The  charge  on  the  subject  of  contributory  n^ligence  ia  ha- 
ther  complained  of  generally,  because  it  did  not  in  terms  inform 
the  jury  that  negligence  on  plaintiff's  part  which  directly  contrib- 
uted to  the  injury  must  have  been  the  proximate  cause  thereof, 
with  a  statement  of  all  the  elements  pertaining  to  proxiinits 
cause.  We  do  not  think  it  obnoxious  to  this  objection.  It  re- 
quired for  an  affirmative  answer  that  his  n^ligence,  if  any,  nniit 
have  "  directly  contributed  "  to  his  injury;  but  the  rest  of  the 
same  sentence  required  also  that  the  injury  must  have  been  dit 
natural  and  probable  result,  and  that  the  situation  must  have  beea 
such  that  an  ordinarily  prudent  person  would  have  anticipated 
and  appreciated  the  danger  of  such  an  accident  This  instrnctioo 
was  at  least  favorable  enough  to  the  appellant.  If  not  neceaati; 
i  negligence  should  have  contributed  "  directly,"  that  w- 
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Co.,  119  Wis.  650,  97  N.  W.  563,  where  it  is  said  of  plaintiff's 
aegligeace :    "  It  need  not  be  the  sole  cause,  and  it  may  contribute 
but  slightly."     However,  there  is  no  necessary  inconaisteney  be- 
tween the  two  findings.     To  the  finding  of  proximate  causation 
by  defendant's  negligence,  it  is  but  necessary  that  the  probability 
L  of  some  injory  be  within  reasonable  anticipation;  not  the  par- 
1  tinilar  injury;  not  even  an  injury  to  the  particular  person.  Mavch 
luBartford,  112  Wis.  42,  87  N.  W.  816;  Meyer  v.  Milwaukee 
\t.B.£L.  Co..  116  Wis.  336,  340,  93  N.  W.  6.    Now  the  jury 
lini^t  well  have  believed  that  juat  such  an  injury  as  this  was  to 
I  k  reasonably  anticipated  to  some  person  having  no  knowledge 
I  of  the  danger,  and  therefore  guilty  of  no  negligence  in  exposing 
1  lumself  to  it,  and  thus  have  properly  found  complete  proximate 
laosal  connection   with  any  injury  actually  resulting;  but  the 
J  bel  that  the  person  who  happened  to  receive  the  injury  had  such 
■i  howledge  of  the  peril  as  to  render  him  negligent  in  the  exposure 
|.  to  it  would  not  derogate  in  any  degree  from  that  finding,  although 
L 11  might  justify  a  conclusion  of  contributory  negligence  on  bis 
1  prt    Of  course,  the  conduct  of  a  plaintiff  which  brings  on  the 
I  ioiurr  may  have  been  so  extraordinary  and  unusual  as  to  tend  to 
■the  conclusion  that  no  injury  was  probable  enough  to  be  antici- 
d  tj  any  one,  and  such  conduct  is  provable  under  the  general 
I,  not  because  it  is  contributory  negligence,  but  because,  as 
ttof  the  alleged  chain  of  events,  it  interrupts  the  natural  and 
bible  causal  connection  between  defendant's  negligence   and 
It  injury  suffered.    Jones  v.  8.  &  Fond  du  Lac  B.  B.  Co.,  42 
1.306,310. 
I  A  nill  further  complaint  is  that  the  court  did  not  instruct  the 
flhat,  even  if  plaintiff  were  guilty  of  negligence  in  coiling 
■  ■ire  and  hanging  it  in  a  place  dangerous  to  those  using  the 
g  glass,  still  the  defendant  would  be  liable  if,  after  Imowl- 
pof  such  negligence,  it  might,  by  the  exercise  of  ordinary  care, 
«  averted  the  injury.     This  is  the  doctrine  of  comparative  or 
ervening  negligence,  which  has  no  place  in  the  jurisprudence 
kis  State.     If  plaintiff's  own  negligence  caused  or  contributed 
tie  injury   proximately,   the  defendant   is   not  liable,   unless 
ity  of  gross   negligence,   as   recently   defined   by   this  court. 
^termolen  v.  Fox  Biver  Electric  Railwwy  £  Power  Co.,  110 
i*.  154,  85  N.  W.  663,  and  cases  cited. 
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4.  Another  assignment  of  error  is  based  upon  refusal  to  grant 
a  new  trial  upon  the  affidavit  of  one  of  the  jurors  that,  while  he 
agreed  and  consented  to  answer  the  sixth  question  as  to  contribu- 
tory negligence  in  the  affirmative,  he  did  so  against  his  oonvie- 
tion  that  the  true  answer  should  have  been  negative,  by  being  in- 
duced to  believe  that  the  affirmative  answer  would  be  immateriil    > 
and  not  prevent  the  plaintiff's  recovery,  and  that  such  belief  wm    ! 
brought  about  by  the  statement  of  a  fellow  juryman  that  on  some  * 
previous  occasion  he  had  been  advised  by  a  distinguished  lawyer 
to  that  effect,  and  knew  it  was  so.     We  find  nothing  in  this 
affidavit  to  make  it  the  duty  of  the  court  to  set  aside  a  verdieL 
It  does  not  in  any  wise  avert  the  fact  that  the  verdict,  as  filed, 
was  that  agreed  upon,  and  it  does  show  that  in  this  instance  at 
least  the  trial  court  was  peculiarly  successful  in  securing  an  aiK   ^ 
swer  to  this  question  not  induced  by  a  desire  to  favor  the  partf    J 
in  fact  benefited  by  it     One  of  the  imi)ortant  purposes  of  tk 
special  verdict  is  to  secure  the  answer  of  the  jurymen  upon  tk 
concrete  issues  of  fact  in  ignorance  of  the  legal  effect  of  tbeir 
answers,  so  that  they  may  be  unbiased  by  favor  or  antagonifla 
to  either  side.     It  certainly  is  no  ground  for  setting  the  verdid 
aside  that  such  end  has  been  accomplished  in  the  present  ct«L  1^- 
However,  the  affidavit  in  no  wise  impugns  the  correctness  of  the  ^ 
written  verdict  as  expressing  the  conclusion  in  fact  agreed  to  Ij  C 
the  jurors.     It,  at  most,  suggests  the  mental  processes  on  affiants  ir* 
part  which  led  him  to  such  agreement.     We  think  this  form  of  ' 
attack  upon  a  verdict  is  entirely  against  the  weight  of  authority,  "^ 
as  is  at  least  intimated  in  Wolf  gram  v,  SchoepkCy  123  Wis.  19,  ;— 
100  N.  W.  1054,  where  most  of  the  cases  on  the  subject  in  thk  -  ^ 
State  are  gathered;  also  in  Hempton  v.  State,  111  Wis.  127, 146>  ^ 
86  K  W.  596.  5 

We  find  no  prejudicial  error  necessitating  reversal.  J| 

Judgment  affirmed. 

OTHER  1905  CA8E8  NOT  REPORTED  IN  FULL. 

1.  Eminent  Domain,  When  Fnmiihing  Eleotrieity  Is  PmUI«  Vm 

(1-3.) 

2.  Deafli  of  Hone  from  Contact  xHth  Telephone  Wire  Im  MfNl 

(4.) 

3.  Death  from  Contact  with  Incandeicent  Iiight.     (5.) 

4.  Injury  to  Boy  from  Contact  xHth  Telephone  Wire  im  lll'tll 
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5b  lajury  fjroflt  Eleetric  Shock  from,  Brais  Rail  in  Front  of  Bank. 

C7.) 
6w  Fire  from  Ligkinins  Entering  Bnildins  over  Telepkone  Wire. 

C8.> 
T.  Fire  C»anaed  by  Eseaplns  Bleetrieity  Burning  Lead  Connection 

to  Oma  Meter.     (9.) 
8.  Telepkone  Cofltpany,  Power  nnder  Statute  to  Condnot  Idgktins 

Bnalness.    (lO.) 
S.  Frmmekises,   Power   of  City   to    Grant   for   Electric   Idgkt   and 

Power  Plantfl.     (11.) 
IS.  Exeavation  in  Streets  by  Electric  Idgkt  Company,  Compliance 

wltk  Ordinance.    (12.) 
11.  IfoYinc  Bnildinss,  Cutting  Electric  Iiigkt  Wirei.     (13.) 
It.  Injury  to  Passenger  Frigktened  by  Explosion  in  Car.     (14.) 
11.  Wken  Judgment  against  One  Party  Releases  tke  Otker.    (15.) 
14i  Taxation  of  Franckise  of  Electric  Idgkt  Company.     (16.) 
ISb  Ueense  Tax  on  Poles  of  Electric  Iiigkt  Company.     (17.) 


1.  Eminent  Doniain  ^  Public  Use.  ^  In  the  case  of  Brown  v,   Gerald 

tliL,  100  Me.  35,  61  Atl.  785,  it  was  held  that  manufacturing,  selling,  dis- 

Moting,    and   supplying   electricity   for   power,    for   manufacturing,   or   for 

■edianical  purposes  is  not  a  public  use  for  which  private  property  may  be 

Uttn  against  the  will  of  the  owner.     A  corporation  empowered  by  its  charter 

iB  generate  and  transmit  power  for  lease  or  sale,  and  having  granted  to  it  a 

i%bt  of  eminent  domain  does  not  by  accepting  the  provisions  of  its  charter 

liBeome  a  9««a«t-public  corporation,  and  does  not  thereby  become  invested  with 

tke  right  to  exercise  the  power  of  eminent  domain  for  the  purpose  of  supply- 

1^  electHc  power  for  manufacturing  purposes. 

S.  Eatinent  DonuUn  —  Po^irer  in  General  —  Pnblic  Use  —  Fnrnisk- 

Ibig   Eleetrlcdty   to   Mnnicipality.  — /n   re  East    Canada   Creek   Electric 

IA§hi  d  Potcer  Co.,  49  Misc.  565,  99  N.  Y.  Supp.  109,  a  proceeding  was  brought 

to  acquire  lands  for  the  purpose  of  enabling  the  petitioner  to  furnish  more 

^ectric  power.     It  was  held  that  the  furnishing  of  light  to  a  municipality  is 

a  pablic  service,  and  an  electric  light  company  in  any  town  or  village  in  this 

8tmte  having  contracts  with  towns  or  incorporated  villages  for  the  lighting 

ef  streets,  though  a  private  corporation,  may  acquire  lands  by  condemnation 

to  enable  it  to  increase  its  power  in  order  to  furnish  more  electricity  under 

racb  contracts. 

3.  Eminent  Domain  —  Pnblic  Use.  — In  the  case  of  State  ex  rel.  Tacoma 
Industrial  Co.  v.  White  River  Power  Co.  et  ai.,  39  Wash.  648,  82  Pac.  150, 
it  was  held  that  a  power  company,  organized  to  furnish  electric  power  which 
Ittd  no  franchise  to  enter  certain  designated  cities,  and  was  under  no  con- 
tract or  obligation  to  furnish  electricity  to  any  person,  or  for  any  purpose, 
WIS  not  authorized  to  take  private  property  under  the  power  of  eminent 
ionain. 

i.  Deatk  of  Horse  from  Contact  xvitk  Telepkone  Wire  in  Street 
Wkick  Had  Been  Broken  and  Caused  to  Fall  Across  an  Electric 
Uckt  Wire  by  a  Severe  Storm  —  Presumption  of  Negligence  — 
Qtard  Wire.  — In  the  case  of  Aument  v.  Pa.  Telephone  Co.,  28  Pa.  Super. 
Gt  610,  an  appeal  was  taken  from  an  order  of  a  lower  court  refusing  to  take 
flff  a  nonsuit  in  an  action  for  the  killing  of  a  horse  by  contact  with  a  live 
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wire  in  the  street.  It  appeared  that  a  Bingle  set  of  pole*  carried  the  wim 
of  the  telephone  company  and  that  fifteen  feet  below  them  the  wiret  of  tk 
Lancaster  Electric  Light  Companj  were  placed.  During  a  Herere  steet  itotm 
a  wire  of  tbe  telephone  companj  broke  and  fell  ocrou  a  wire  of  the  eltctiie 
light  companj  the  end  lodging  in  a  pool  of  water  in  the  gutter.  Tbt  ravt 
said:  "There  was  evidence  from  which  a  jury  could  have  found,  if  the  qnti' 
tion  had  been  submitted  to  them,  that  by  reason  of  its  contact  with  the  d«- 
tric  light  wire,  the  telephone  wire  and  the  pool  of  water  become  be«n|j 
charged  with  electricity,  and  that  in  consequence  the  plaintiff's  horse,  wka 
being  led  through  the  pool  to  tbe  stable  for  shelter,  received  a  shock  tai 
fell  to  the  ground,  where  he  came  in  contact  with  the  live  telepbone  vin, 
which  was  lying  in  the  water,  and  was  killed.  The  fact  that  the  plaintiS'* 
employee,  who  was  leading  the  horse,  did  not  receive  a  shock  is  eiplaiiud  bf 
his  testimony  that  he  bad  on  rubber  boots.  He  also  teetifled  that,  althongk 
he  saw  broken  wires  in  that  immediate  vicinity,  he  did  not  see  the  win  ii 
tbe  water,  and  did  not  know  it  was  there  •  ■  ■  upon  the  teatimony  praenlcd 
by  the  plaintiff,  the  court  would  not  have  been  warranted  in  deelariiig  M 
matt«r  of  law  that  the  employee  in  charge  of  the  horse  was  gnil^  of  cat 
tributory  negligence  *  *  *  to  hold  that,  as  betM'een  the  telepbons  eoupii; 
and  one  with  whom  it  had  no  contract  relation,  prima  facie  presumptiOB  of  tk 
company's  negligence  is  raised  by  proof  that  its  wire  broke  under  the  itnii 
of  a  sleet  storm  ■  ■  ■  would  require  us  to  go  far  beyond  anjr  PennsyhtKS 
decision  bearing  upon  the  use  of  electricity  to  which  our  attention  has  btd 
called." 

It  was  held  that,  there  being  no  evidence  that  it  was  customary  or  pne- 
tical  for  telephone  companies  to  maintain  guard  wires  under  tbe  diem- 
etancea  of  the  case,  such  question  should  not  be  submitted  to  tbe  jury  t* 
determine  that  the  defendant  was  negligent  in  failing  to  nuuntain  gcui 
wires  in  case  of  their  falling  from  coming  in  contact  with  electric  light  wim 
on  the  same  pole.  It  was  also  held  that  a  finding  that  tbe  defendoBt  aW 
negligent  because  it  did  not  learn  of  and  repair  the  break  in  its  telephone  win 
within  one  and  one'half  hours  after  it  occurred  would  be  unreasonable. 

Judgment  affirmed. 
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candescent  lights  is  not  dangerous.  It  was  also  in  evidence  that  there  were 
«kctrical  disturbances  the  night  before  the  accident  upon  wires  connected  with 
toe  pole  upon  which  the  transformers  were  placed  and  that  there  were  elec- 
trical shocks  in  other  business  houses,  the  wires  of  which  were  connected  with 
the  same  transformer  as  the  wires  of  the  bank. 

It  was  held  that  the  fact  of  such  excess  current  entering  the  bank  over  the 
wires  of  the  defendant  made  out  a  prima  facie  case  of  negligence,  and  that 
it  was  error  to  refuse  to  so  charge  the  jury.  It  was  also  held  erroneous  to 
charge  the  jury  that  if  they  should  find  that  if  the  insulation  had  been  perfect 
thst  the  excessive  current  would  not  have  killed  the  decedent,  that  the  verdict 
ikNild  be  rendered  for  the  defendant,  where  the  insulating  material  upon  the 
mrd  attached  to  the  lamp  had  become  partly  worn  off  by  constant  use,  but 
iCill  not  sufficient  to  render  it  dangerous  when  an  ordinary  current  was  in  use. 

It  was  not  sufficient  to  rebut  the  prima  facie  case  for  the  defendant  to 
nsplj  prove  by  witnesses  that  its  transformer  was  apparently  in  good  cou- 
pon soon  after  the  accident  and  that  its  primary  and  secondary  wires 
ikowed  no  evidence  of  having  been  in  contact.     Judgment  for  the  defendant 


ft.  Telephone  Wire  Aeross  Trolley  Wire  — Injnry  to  Boy  — Coflt- 

llalBt  ^  Eridenee.  —  In  the  case  of  the  North  Amherst  Home  Telephone 

C9mpany  et  al.  v.  Jackeon,  26  Ohio  Gir.  Gt.  89,  an  action  was  brought  to  re- 

wver  damages  for  injuries  to  a  boy  resulting  from  an  electric  shock.     It 

appeared  that  a  trolley  company  fastened  a  "  pull-over ''  wire  by  wrapping  it 

afomid  a  tree  with  dry  boards  between  the  trolley  wire  and  the  tree.    Between 

the  trolley  wire  and  the  tree  there  was  placed  what  is  known  as  a  "globe" 

iMnlator  for  the  purpose  of  cutting  off  the  electric  current.     About  thirty 

above  this  **  pull-over,"  and  between  the  insulator  and  the  tree  and 

ing  the  line  of  the  **  pull-over  "  wire,  the  telephone  company  had  strung 

four  of  its  wires ;  there  were  no  guards  or  insulators  upon  the  guards  of  either 

ipany  at  the  place  of  the  crossing  and  nothing  to  prevent  the  telephone 

from  sagging  down  upon  the  *' pull-over"  wire.     This  crossing  point 

over  one  of  the  public  streets. 

On  a  certain  evening  there  was  a  severe  electric  storm  during  which  a  bam 

set  on  fire,  probably  by  lightning,  and  the  plaintiff,  a  boy  about  eight  years 

sf  sge,  with  many  others  went  to  the  fire.    In  walking  along  the  public  street 

tr  sidewalk  on  his  return  he  came  in  contact  with  one  of  the  telephone  wires 

vhidi  in  some  manner  had  been  broken  or  burned  off  and  was  hanging  over 

tte  •*  pull-over "  wire  of  the  railway  company.     This  wire  was  charged  with 

deetricity   to  such  an  extent  that  the  plaintiff  was  severely  shocked   and 

tamed. 

It  was  held  that  allegations  in  the  complaint  that  at  the  time  of  the  acci- 
dent the  wires  were  heavily  charged  with  electricity  "without  any  of  said 
tires  of  either  of  said  companies  being  properly  insulated  or  protected  by 
goarda  from  coming  in  contact  with  one  another  at  said  point  of  crossing,  as 
b  the  exercise  of  ordinary  care  of  said  defendant  they  should  have  done " 
tre  sufficient  to  charge  that  there  was  not  a  proper  insulation  of  the  wires 
«f  either  company  and  that  at  the  point  of  crossing  there  was  not  proper 
guards. 

The  defendant  having  offered  evidence  to  show  that  a  certain  insulator  was 
ft  proper  and  safe  one  and  that  there  was  none  better  to  his  knowledge,  it 
competent  for  the  plaintiff  to  show  the  comparative  merits  of  the  in- 
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Bulator  used  with  other  makes  used  hy  telephone  and  electric  companies  for 
their  electric  wires. 

It  was  prejudicial  error  to  permit  a  witness  for  the  plaintiff  to  testify  that 
owing  to  defective  insulation  elsewhere  electricity  escaped  from  the  wires  of 
defendant  company  at  another  point  along  the  line  at  a  time  other  than  that 
of  the  accident. 

Judgment  for  plaintiff  reversed,  because  of  error  in  the  admission  of  eri- 
dence. 

7.  Injury  from  Eleotrio  Shook  *  Nuisance.  *  In  the  case  of  Wh^itp 
V,  Citizen'a  National  Bank,  28  Pa.  Super.  Gt.  531,  an  action  was  brought  to 
recover  damages  for  personal  injuries  from  an  electric  shock.  It  appeared  that 
the  defendant  placed  a  brass  rail  in  front  of  its  windows  four  or  five  feet 
above  the  sidewalk  for  the  purpose  of  protecting  the  windows  and  front  of  the 
building  from  persons  in  the  habit  of  congregating  on  the  sidewalk.  The  de- 
fendant connected  this  rail  with  an  electric  battery  controlled  and  operated 
inside  the  building.  The  evidence  tended  to  show  that  this  battery  wo  fre- 
quently used,  and  that  several  persons  were  more  or  less  shocked  who 
in  contact  with  the  brass  rail.  The  plaintiff  alleges  that  on  a  certain 
he  stopped  in  front  of  the  bank  to  speak  to  a  friend  and  without  notiee  of 
any  danger  laid  his  left  band  on  the  rail  and  instantly  received  a  shodc  of 
electricity  which  rendered  him  unconscious  for  several  minutes.  There  was 
also  evidence  that  the  most  severe  shocks  occurred  at  times  in  the  e^eni^f 
when  the  bank  had  closed  its  doors  for  business;  that  the  janitor  of  the  haak 
was  a  colored  man;  that  on  the  evening  of  the  accident,  and  just  prior  to 
the  plaintiff's  injury  a  colored  man  disappeared  around  the  corner  of  tht 
street  in  direction  of  a  side  door  leading  into  the  bank;  that  shortly  after 
the  time  of  injury  a  colored  man  was  seen  within  the  bank;  and  that  befm 
the  employees  of  the  bank  left  the  building  on  the  evening  of  the  aecidenfe 
the  wire  connecting  the  rail  with  the  battery  had  not  been  disconnected,  but 
was  left  in  a  position  to  be  used  by  any  person  who  might  be  in  the  banking 
room. 

It  was  held  that  the  defendant  having  placed  the  rail  upon  a  public  street 
and  connected  therewith  an  electric  battery,  was  bound  to  know  that  it  might 
be  dangerous,  and  to  know  the  extent  of  the  danger  and  to  use  the  veiy 
highest  degree  of  care  practicable  to  avoid  injury  to  persons  who  might  be 
liable  to  come  in  proximity  of  the  rail  and  who  might  come  accidentally  or 
otherwise  in  contact  therewith;  that  under  the  facts  in  this  case  there  was 
a  presumption  of  negligence  on  the  part  of  the  defendant;  that  negligence 
committed  by  a  servant  in  the  course  of  his  employment,  although  he  acted 
without  the  knowledge  or  contrary  to  the  known  wishes  of  the  master,  renders 
the  master  liable. 

Such  a  device  was  unlawful  and  amounted  to  a  nuisance  per  se,  and  being  i 
nuisance  the  defendant  was  liable  for  damages  caused  by  it  regardless  of  the 
question  of  negligence.  This  view  renders  it  wholly  immaterial  who  tamed 
on  the  electricity. 

Judgment  for  the  plaintiff  affirmed. 

8.  Fire  by  Iiightning  Entering  Building  ower  Telephomo  Wig%»^ 
In  the  case  of  Byron  Telephone  Company  v.  Sheets,  122  111.  App.  6,  an  aetkn     ^ 
was  brought  to  recover  damages  for  fire  alleged  to  have  been  caused  by  UgM* 
ning  entering  a  building  over  the  ground  wire  of  a  telephone  company.    Tkt 
principal  contention  of  the  defendant  was  that  it  was  only  bound  to 
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xtasonable  care  to  protect  its  customers  from  damages  from  the  use  of  such 
corrent  of  electricity  as  was  generated  and  used  by  it  in  its  business,  and 
ftat  it  was  not  required  to  protect  its  customers  against  damages  resulting 
from  electricity  coming  from  its  wires  from  electrical  storms. 

It  appeared   from  the  evidence  that  the  defendant  was  negligent  in   the 

pkdng  of  its  ground  wire  and  that  if  the  defendant  had  used  the  usual  and 

wdinary  means  of  grounding  its  current  no  damages  would  have  occurred. 

It  was  held  that  in  the  absence  of  stipulations  to  the  contrary,  those  who 

in  the  business  of  serving  the  public  with  telephones  must  be  held  to 

and  employ  requisite  knowledge  and  skill  to  protect  their  patrons 

M  ^  aa  practicable  from  the  dangers  incident  to  the  business,  whether  those 

iamgtn  arise  from  the  current  employed  by  them  or  such  as  may  reasonably 

bt  expected  to  get  on  the  wires  from  other  sources. 

Jadgment  for  the  plaintiff  affirmed. 

••  ElacUle  Coatpaiiies  *  Iclability  for  Escape  of  Eleetrloity  Cans- 

ftiC  Five  ^  Preavmptlon  of  Negligenea.  ^  In  the  case  of  Marah  et  aL  v, 

Uke  Shore  Electric  Railroad  et  al,,  28  Ohio  Cir.  Ct.  9,  an  action  was  brought 

li  laeorer  damages  for  loss  to  a  stock  of  goods  in  a  store  building  by  reason 

if  ftre  alleged  to  have  been  caused  by  the  negligence  of  the  defendants  in 

iOowiiig  electricity  to  escape.    The  following  is  the  syllabus  written  by  the 

WDt:    **  The  mere  fact  that  electricity,  generated  by  an  electric  railroad  com- 

pny,  escaped  from  its  trolley  wire  to  one  of  its  span  wires;  thence  to  a  tele- 

fkas  cable  of  a  telephone  company ;  thence  to  the  telephone  cable  of  another 

IdiplKme  company;  thence  to  a  gas  pipe  in  the  store  building;  thence  to  the 

M  connection  of  a  gas  meter  in  the  basement,  this  it  melted  off,  igniting 

tke  gu^  aetting  fire  to  the  floor  above  and  damaging  the  stock  of  goods,  does 

lot  render  all  or  any  of  said  companies  liable  in  damages  to  the  owner  of  the 

gNds,  in  the  absence  of  proof  of  negligence  on  the  part  of  one  or  more  of 

aid  compaiiiea." 

Eketricity  is  of  a  highly  dangerous  character,  but  of  such  common  and 

aeognized  use  in  modem  civilization  that  its  use  and  keeping  are  sanctioned 

^  law,  and  if  injurious  consequences  follow  from  its  use  and  keeping,  negli* 

fane  of  the  user  or  keeper  must  be  shown  to  render  him  liable  to  one  injured 

W  an  electric  current. 

la  the  absence  of  a  contractual  relation  between  the  parties  or  of  a  statute 

Vigalating  the  matter,  the  doctrine  of  res  ipsa  loquitur  applies  only  to  the 

of  such  highly  dangerous  things  or  agencies  as  are  kept  or  used  solely 

of  their  highly  dangerous  character,  and  not  to  electricity,  which  is 

with  steam  rather  than  dynamite. 

A  judgment  in  favor  of  the  defendants  affirmed. 

10.  Telepbome  Company  —  Power  nnder  Statnte  to  Condnot  Iiiglit- 

Nulaeaa.^In  Broum  v.  Maryland  Telephone  &  Telegraph  Co.  of  Balti- 

101  Md.  574,  61  Atl.  338,  an  appeal  was  taken  by  the  complainant  from 

tinree  dismissing  a  bill  for  an  injunction.     The  court  said:     ''The  con- 

Mfing  question     *     *     *     to  be  considered  is  whether  the  defendant  com- 

!>ij,  the  present  appellee,  has  the  power  to  do  an  electric  light  business  in 

^  city  of  Baltimore  and  elsewhere.    It  is  conceded  that  it  had  no  such  power 

^  int  incorporated  in   1890  under  the  name  of  the  Writing  Telegraph 

\         W^>  ^ut  it  is  contended  by  the  defendant  that  this  power  was  fully 

^-  ^  <;—  -^""W  by  Acta  1892,  p.  662,  c.  469.    The  Writing  Telegraph  Company  was 

■^^JB^BDtporaled  under  section  24,  class  11,  art.  29,  Code  Pub.  Gen.  Laws  ISSS, 
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which  provides  for  the  formation  of  corporations  '  for  constracfing.  o^ 
or  operating  telegraph  or  telephone  lines  in  this  State  •  •  •  and  for  Ui 
traiiBaction  of  any  bUBiuess  in  which  electricity  over  or  through  wire*  nil 
be  applied  to  any  useful  purpose.' "  The  decree  dismiasitig  the  bill  far  u 
injunction  was  affirmed  and  it  was  held  that,  under  the  statute  in  qua 
tion,  the  defendant,  having  obtained  the  city's  consent,  had  the  right  to  on 
duct  an  electric  lighting  business  in  the  city  of  Baltimore, 

11.  MoBlolpal  Corporation*  —  Power  to  Grant  FrkaeUsu  tm 
Electric  Ught  and  Power  Plants.— tn  the  case  of  The  State  ef  ITul- 
ingion  ex  rel.  /*ro«ser,  etc.,  Co.  k.  Taylor,  36  V\'asli.  007.  79  Par.  280.  aa 
was  taken  from  a  judgment  sustaining  a  demurrer  to  an  answer  and  directinf 
the  issuance  of  a  writ  of  mandamus  compelling  the  defendant,  the  major  of 
a  city  of  the  fourth  class,  to  sign  an  ordinance  granting  a  franchise  lo  si 
electric  light  and  powtr  company.  It  was  held  that  such  a  city  was  suUmp- 
ized  by  its  charter  to  pass  such  an  ordinance,  although  a  previous  fnu>ebi*tk 
which  was  not  exclusive,  had  been  granted  to  another  party,  and  th«t  tk 
judgment  of  the  lawer  court  should  be  affirmed. 

12.  Eleotrio  Lighting  Company  —  Ex  on  vation  In  Straata  — C«»> 
pllanoe  wttli  Ordlmasoe  Reqolrlng  Permit  and  Deposit.  ^  In  the  a 
of  Cook  V.  XortK  Bergen  Tp.  rl  at..  72  >7.  .1.  L.  119,  59  Atl.  1035,  the  plaJBttf 
brought  certiorari  against  the  township  of  North  Bergen  to  review  ■ 
tion  for  the  violation  of  an  ordinance  requiring  persons  desiring  to  el 
the  streets  or  highways  to  obtain  a  permit  from  the  township  committee  ud 
deposit  $10  as  security  for  the  restoration  of  the  street  or  highway  to  Ht 
natural  condition.  It  was  held  that  an  ordinance  reijuiring  sncb  a 
and  security  was  applicable  to  and  binding  upon  an  electric  lighting  CMopMl 
which  WHS  previously  authorised  by  statute  and  ordinance  to  erect  poles  ll 
the  streets  and  highways. 

13.  Moving  BnlldlnsB  —  OnttinE  Eleotrlo  Ugbt  Wire*  —  Statstifc 
—  In  the  case  of  A.  M.  Riahards  Building  Moving  Company  v.  Bo»lon  £i*- 
(rtc  Light  Company,  188  Mass,  286,  74  N.  E.  350.  it  was  held  that  P*. 
8ts.,  c.  log,  i  17,  authorizing  the  cutting  of  telegraph  and  telephom 
in  order  to  move  buildinffs,  was  extended  by  the  statute  of   1883.  e. 
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Mo^  loc  cit.  432,  54  S.  W.  470;  Maiheto  v.  Railway  (Mo.  App.),  78  S.  W. 
171.    Plaintiff  made  a  prima  facie  caae  by  showing  she  was  free  from  blame 
lad  that  the  accident  occurred.     Olsen  v,  Railivay,  aupra,  and  cases  cited; 
CfaHk   c.   RaUway,  supra.     In  Clark's  Accident  Law,   Street  Railways    (2d 
cd.),  I  50,  it  is  said:     'Where  an  electric  car  bursts  into  flames,  the  com- 
fmny  most  explain  the  cause  of  the  fire.'    This  text  is  supported  by  Poulsen 
a  Rmilroad,  7  Am.  ElectL  Cas.  676,  30  App.  Div.    (N.  Y.)    246,  61  N.  Y. 
Bapp.  933;   Leonard  v.  Railroad,  7  Am.  Electl.  Cas.  682,  67  App  Dlv.   (N. 
T.)  125,  «7  N.  Y.  Supp.  985;  Buckhee  v.  Railroad,  7  Am.  Electl.  Cas.  692, 
M  App.   DiT.    (N.  Y.)    360,  72  N.  Y.  Supp.  217,  and  Caeaaday  v.   Railway 
(MiM.),  1  St.  Ry.  Rep.  330,  68  N.  E.  10,  in  all  of  which  flashes  of  electricity 
tad  Urea  occurred  on  street  cars  in  operation  and  carrying  passengers.    And 
ta  fomUen  v.  Railroad,  18  App.  Div.  (N.  Y.)  221,  46  N.  Y.  Supp.  941,  it  was 
Ml:     '  Where  an  electric  car  burst  into  flames,  and  a  child,  who  is  in  the 
tv,  becoming  frightened,  jumps  out  of  it  and  is  thereby  injured,  the  rail- 
'     mad  eompany  is  called  upon  to  explain  the  cause  of  the  fire.'     In  Bill  v. 
BwtU  38  Mo.  App.,  loc.  cit.  374,  quoting  the  language  of  Mr.  Chief  Justice 
Erie  in  his  eelebrated  judgment  in  the  case  of  Scott  r.  London  d  8t.  Cathe- 
Docks  Co.,  3  Hurl,  ft  C.  596,  601,  it  is  said:     'There  must  be  reasonable 
of  negligence.    But  where  the  thing  is  shown  to  be  under  the  man- 
of  the  defendant  or  his  servants,  and  the  accident  is  such  as,  in  the 
•rdhiary  course  of  things,  does  not  happen  if  those  who  have  the  management 
ate  proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation 
Ij  the  defendants,  that  the  accident  arose  from  want  of  care.'    Hill  r.  Scott 
is  approringly  cited  in  Seiter  v.  Bisehoff,  63  Mo.  App.,  loc,  cit.  160;  Ward  v. 
tUfen,  88  Mo.  App.,  loc.  cit.  676;  Raney  v.  Lachance,  96  Mo.  App.,  loc.  cit. 
tf4,  70  S.  W.  376.    In  Turner  v.  Haar,  114  Mo.  335,  21  S.  W.  737,  the  same 
Tale  of  evidence  was  applied.     Indeed,  the  judgment  of  Chief  Justice  Erie 
ii  the  Seott  case  has  been  adopted  as  a  rule  of  evidence  in  most,  if  not  all, 
ihe  Statea  of  the  Union  and  by  the  federal  courts.    See  note  to  Bamoicaky 
f  BeUon   (Mich.),  50  N.  W.  989,  15  L.  R.  A.  33.    All  the  evidence  conduces 
is  show  that  the  explosion,  fiash,  or  whatever  it  may  be  termed,  was  unusual 
sad  aerere.    It  broke  out  the  window  glass  in  the  car  and  set  the  car  on  fire, 
frightened  the  passengers,  causing  them  to  rush  to  the  doors  and  open  win- 
iowa  of  the  car  to  escape  what  appeared  to  them  to  be  an  impending  danger. 
la  the  mall,  plaintiff  either  jumped,  or  was  pushed  out  of  a  window,  receiving 
fa^vriea.     We  think  plaintiff  was  entitled  to  go  to  the  jury  on  this  evidence. 
Bat  defendant  contends  that  the  petition  alleges  the  explosion  was  caused  by 
a  defective  motor  and  the  plaintiff  offered  no  evidence  that  the  motor  was 
defective.     The  petition  does  allege  the  motor  was  defective,  but  it  does  not 
■top  with  the  motor;  it  also  alleges  that  the  machinery,  appliances,  and  parts 
Ihtreof  were  defective,  embracincf  within  its  scope  every  electric  agency  in 
vvpon  the  ear  for  its  operation  and  is  broad  enough  to  take  under  its  out- 
ipread  wings  not  only  the  motor  but  any  and  all  the  other  electric  appliances 
tr  parts  thereof  with  which  the  car  was  equipped,  including  the  bumt-off 
aire  which  defendant's  witnesses  testified  caused  the  electric  flash  and  fire." 
IB.  WkeB  JvdKment  against  One  Party  Releases  the  Other.  — Tn 
the  eaae  of  Hayes  v,  Chicago  Telephone  Company,  218  111.  414,  76  N.  E.  1003, 
<■      a  acUon  was  brought  against  the  city  of  Chicago  and  the  Chicago  Telephone 
/B      anpany  to  reeover  damages  fcrr  the  death  of  plaintiff's  intestate  from  an 
I     deetrie  shodc 
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It  was  held  tbat  if  the  liabifity  of  th*  telephone  comprinv  (or  the  detthd 
tha  pUintiff'H  inteet&to  rested  upon  the  alleged  negligence  of  the  city  vhi 
was  in  control  and  poaseaiiion  of  the  wire  by  permiasion  of  the  telephone  m 
pany,  a.  judgment  in  favor  of  the  city  releases  the  telephone  company  ft«B 
liability. 

16.  Tufttlon  —  Fr>nohise  of  Eleotrlo  Iilghtlng  CoiupMlT.  — In  tlM 
case  of  Stockton  Oag  (t  Electric  Co.  v.  Han  Joaquin  County,  U8  Cal.  313,  H 
Pac.  5i,  it  was  held  that  the  franchise  of  an  electric  lighting  compsnf,  grut 
ing  the  right  to  use  conduits  and  poles  for  the  transmiasion  of  electric  ligU 
to  a  city  and  its  inhabitants,  invested  tbc  company  with  an  eaaetnent  ii 
atreets.  real  property,  tbe  situs  of  wbitb  was  nece.tBarily  local  and  subject  ta 
local  taxation. 

17.  Taxation  —  Ltcesie  Tax  on  Polea  of  Eleotrlo  Iilght  Compi 
—  Reaaona1>Ieii«ai  of  Tax  —  Qneitlon  for  Jnrj.  —  In  the  caw  ul  HW 
Coushohocken  Borough  v.  Coushohocketi  Electric  Light  rf  Poicer  Company,  tt 
Pa.  Super.  Ct.  T,  an  action  was  brought  to  recover  a  lioenae  tax  placed  oi 
trio  light  poles  by  an  ordinance.  XL  was  held  that  the  question  aa  to  tb 
■onablenesa  of  the  fee  was  one  for  tbe  court  and  not  for  the  jiu^. 


MoBGAR  V.  Westmoeeland  Ei.ectric  Co. 

Pennsylvania   Supreme  Court  —  Jan.  !,   190S. 

813   Pa.   ISl,   62  Atl.   633. 

DiATB     or     LlKEUAN  —  NEQLiaENCE     OF     Electbic     Liqiit     Compant  —  tM 
FEcnvB    Insulation.  —  In    an    action   to    recover    for   the   death  of  ■ 

employee  of  a  telephone  company,  cnuged  by  contact  with  an  iron  bnw 
charRpd  with  electricity  by  an  electric  light  wire,  it  wajH  kelA  that  tl 
electric  light  company  was  negligent  in  nut  pniporly  insulating  its  nil* 


Pa.]  Mobgan  v.  Wxstmobei«and  Elbctbic  Co.  613 

tlieae  two  electric  wires  or  either  of  them  were  defectively  insulated,  the 
defendant  would  not,  on  that  account,  be  liable  for  the  death  of  plaintiff's 
deeedenty   there  being  no  evidence   that   the   defendant   had   notice   of   the 
defective  insulation,  and  no  evidence  as  to  the  cause  of  the  defect.    Answer: 
We  have  already  spoken  at  some  length  on  that  point  in  the  general  charge. 
The  question  referred  to  in  this  point  cannot  with  propriety  be  disposed  of 
tt  a  question  of  law  by  the  court.    There  is  evidence  respecting  the  manner 
ia  which  the  wires  were  carried  through  on  the  cross-arms,  which  tends  to 
diow  the  mode  adopted  from  the  beginning  to  have  been  faulty  in  construc- 
tion.   With   respect  to  such  faulty  construction,  if  it  exists,  no  notice  is 
Beeessary.    With  respect  to  the  wires  being  in  a  defective  state  of  repair, 
Botiee  is  necessary,  but  it  may  be  constructive  as  well  as  direct.    There  is 
teitimony  bearing  on  the  ordinary  life  of  insulation  and  also  on  the  length  of 
tine  these  wires  had  been  in  use.    There  is  testimony  tending  to  show  that 
tin  wire  had  sagged  from  its  proper  position,  and  that  the  insulation  was 
f    mn  off  at  the  point  of  contact  with  the  carriage  bolt.     If  the  insulation 
;     yfUf  in  fact,  removed  by  erosion,  the  consideration  of  the  question  of  the 
duration  of  time  while  that  process  was  going  on  is  not  irrelevant.    There  is 
cridence  that  several  years  before  a  wire  on  the  upper  cross-arm,  when  it 
kad  become  displaced,  caused  a  lineman  to  receive  a  shock.    Although  that 
•pedfic  displacement  of  the  other  wire  was  at  once  remedied,  and  did  not 
cxiit  at  the  time  of  the  accident,  yet  it  may  be  considered  specific  notice  of 
the  danger  attending  a  displacement  of  the  wire,  and  an  admonition  with 
Rspect  to  the  thoroughness  with  which  inspection  should  be  maintained.    The 
liigh  voltage  of  the  current  is  also  an  admonition  with  respect  to  what  thor- 
oughness of  inspection  is  due.    The  defendant  may  be  held  responsible  for 
defects  in  the  state  of  repair  of  its  appliances  of  which  it  has  express  notice, 
tad  also  for  accidents  arising  from  defects  which  this  supervision,  reasonably 
eiereifled,  would  have  disclosed.    Whether  there  was  a  long  or  a  short  period 
cf  displacement  of  the  wire  and  wearing  of  the  insulation  which  an  ordinary 
diligent  examination  exacted  by  the  circumstances  would  have  disclosed,  is  a 
question  for  the  jury,  especially  when  we  consider  the  nature  of  the  inspec- 
tion which  the  defendant  company's  testimony  shows  was  made.    The  ques- 
tion of  notice  seems  to  us  to  be  one  not  to  be  disposed  of  as  a  question  of 
law  by  the  court,  and  the  point  is  therefore  refused.    *    ♦    *     (6)  Under  all 
tile  evidence  in  this  case,  and  under  the  pleadings,  your  verdict  must  be  for 
the  defendant.    Answer:     This   point  is   refused  for   the  reasons   that  are 
tierady  indicated." 

Before  Mitchell,  C.  J.,  and  Fell,  Bbown,  Mestbezat,  Pot- 
tiK,  Elkin,  and  Stewabt,  JJ. 

John  B.  Head,  D  8.  Atkinson,  W.  C.  Peoples,  and  J.  8.  Moor- 
head,  for  appellant 

Curtis  H.  Oregg  and  8idney  J.  Potts,  for  appellee. 

Opinion  by  Fell,  J. : 

Three  questions  are  presented  by  the  specifications  of  error: 
(1)  Did  the  issue  raised  by  the  pleadings  include  the  subject  of 
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the  original  construction  of  the  appellant's  lines  of  electric  light 
wires}  (2)  Was  there  9uffioient  evidence  of  conBtractive  aotics 
of  defective  insulation  to  suBtain  a  recovery  on  the  grotud  d 
failure  to  maintain  the  wires  in  a  safe  condition  t  (3)  Did  the 
evidence  warrant  the  conclusion  that  defective  insulation  of  one 
of  the  wires  was  the  proximate  cause  of  the  accident  t 

It  Ib  averred  in  the  declaration  that  the  appellant  owned,  mtin- 
tained,  and  operated  two  lioes  of  wires  extending  from  its  miin 
line  to  the  cross-arms  of  a  pole  which  sustained  a  number  of  tele- 
phone wires;  that,  not  regarding  its  duty  to  maintain  these  wint 
in  a  safe  condition,  it  "  negligently  and  carelessly  allowed  aod 
permitted  said  two  wires  without  proper  insulation  to  be  placed 
on  a  cross-arm  of  said  pole,  thereby  charging  said  arra  and  b»8ce» 
attached  with  a  powerful  current  of  electricity."  The  placiig 
of  the  wire  on  the  cross-arm  was  a  part  of  the  construction,  asd 
the  averment  gave  notice  to  the  appellant  that  the  plan  of  an- 
struction  was  brought  into  question.  The  case  was  tried  npu 
this  theory.  Testimony  as  to  the  construction  as  it  existed  it 
the  time  of  the  accident  was  admitted,  without  objection  that  it 
did  not  support  the  declaration,  and  affinnativc  evidence  was  in- 
troduced by  the  appellant  to  show  the  plan  of  original  constroo- 
tion.  If  there  is  doubt  as  to  the  sufficiency  of  the  averment,  it 
is  too  late  to  raise  it  after  a  trial  on  the  merits,  in  which  tbe 
question  was  treated  by  both  parties  as  a  part  of  the  issue. 

On  the  question  of  constructive  notice,  the  instruction  was  lh»t 
FJlh  respect  to  faulty  construction  notice  was  unnecessary  sintt 
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t  consideration  a  telephone  company  to  use  one  of  its  poles.     On 
this  pole  there  were  eleven  cross-arms,  which  supported  130  tele- 
phone wires.     The  cross-arms  were  twenty-two  inches  apart,  and 
etch  one  was  supported  by  iron  braces  which  extended  down  the 
pole  to  within  a  few  inches  of  the  next  lower  arm.     The  appel- 
lant's electric  light  wires  were  attached  to  the  faces  of  the  seventh 
and  eighth  cross-arms,  and  extended  across  the  lines  of  telephone 
wires.     They  were  held  in  place  at  the  cross-arms  by  the  use  of 
porcelain  knobs,  and  their  insulation  was  by  cotton  covering  ordi- 
uiily  used  for  inside  wiring.    These  wires  had  been  in  use  seven 
yeirs,  and  the  covering  of  the  wire  on  the  seventh  cross-arm  was 
¥om  off  at  its  point  of  contact  with  an  iron  bolt  which  passed 
Arongh  a  brace.     It  was  customary  for  persons  climbing  among 
the  wires  for  the  purpose  of  inspecting  or  repairing  them  to  use 
ie  braces  as  an  aid  in  climbing,  and  as  supports.    The  appellee's 
Kn  was  in  the  employ  of  the  telephone  company  and  was  last 
iBen  alive  when  at  about  the  fifth  cross-arm.     He  was  killed  by 
m  electric  shock,  and  his  body  was  found  on  the  wires  supported 
iy  this  cross-arm.    Evidently  he  had  been  above  these  wires  or  his 
body  would  not  have  fallen  on  them,  and  when  above  them,  he 
iroald  have  been  in  close  proximity  to  the  brace  of  the  seventh 
Tosa-arm,  which  was  charged  with  electricity,  and  its  position  was 
such  that  he  probably  would  have  grasped  it  in  climbing. 

There  was  no  direct  evidence  that  the  deceased  was  killed  by 
coming  into  contact  with  the  iron  brace.    But  direct  evidence  was 
'Bot  essential.    The  cause  of  death  might  properly  be  inferred  from 
I    tile  location  of  his  body  with  relation  to  the  dangers  to  which  he 
vas  exposed.     The  telephone  wires  were  in  themselves  harmless, 

tand  death  by  electricity  could  have  been  caused  only  by  the  de- 
ttised  coming  into  contact  with  some  object  charged  with  a  power- 
ed current.     This  object  was  at  hand  in  a  position  where  any  one 
iimbing  the  pole  would  be  likely  to  touch  it     Conditions  were 
Wn  to  exist  which  indicated  very  clearly  the  cause  of  death, 
fid  no  other  cause  being  shown  the  jury  were  warranted  in  finding 
bt  this  was  the  cause. 
The  judgment  is  affirmed* 
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Horning  v.  Hudson  Eiveb  Telephone  Company  et  al. 

New  York  Appellate  Division,  Third  Department — Jan.  8,  1906, 
111  App.  Div.  122,  97  N.  Y.  Supp.  625. 


IiTJUBT  TO  Fireman  bt  CXintact  with  Live  Wibb  —  Failusb  to 

Ei^CTRic   Light   Wires  —  Failure   to   Properly   Support  Telephovib 
Wires  —  Proximate  Cause.  —  In   an   action  against  a  telephone 
pany  and  electric  light  company,  it  appeared  that  the  plaintiff,  a 
while  going  to  a  fire  found  a  telephone  wire  hreast  high  across  the  pfti% 
through  which  the  fire  engine  must  pass.     In  attempting  to  remone  it     ' 
he  was  burned  and  injured.     It  was  shown  that  said  wire,  owned  by  Vm    f 
defendant  telephone  company  was  not  strung  on  poles  but  attached  by    ? 
brackets  to  wooden  buildings  with  spans  of  from  519  feet  to  108  feet    f 
The  wire  had  been  abandoned  for  some  time.     Because  of  the  fire  in  one   i 
of  the  wooden  buildings  to  which  it  was  attached,  the  wire  had  iMm 
on  an  unprotected  wire  operated  by  the  defendant  electric  light  oompaay. 
The  said  electric  light  wire  was  unproteotsd  by  guard  wires  and  was  not 
insulated.    The  telephone  wire  was  strung  eight  feet  above  such  eleetrie 
light  wire.     There  was  evidence  that  insulation  or  a  guard  wire  over     ^ 
the  light  wire,  if  kept  in   proper  condition  would  have  prevented  the     f 
transmission  of  the  current  to  the  telephone  wire.  *'^ 

It  was  held  that  the  negligence  of  both  defendants  was  properly  kf^  ^ 
to  the  jury  and  that  a  verdict  for  the  plaintiff  was  warranted;  that  tke  | 
question  as  to  whether  the  defendants  in  the  exercise  of  reasonable  pm-  i 
dence  could  have  anticipated  that  said  building  might  bum  and  bring  .] 
the  wires  into  contact  was  for  the  jury ;  that  the  failure  of  the  defendant* 
to  properly  protect  the  wires  was  the  proximate  cause  of  the  injury  and 
not  the  burning  of  the  building  which  caused  the  falling  of  the  wire. 

Appeal  by  the  defendants  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff  and  from  an  order  denying  the 
defendant's  motion  for  a  new  trial.    Affirmed. 

The  defendant  gas  and  electric  company  is  a  duly  organized  corporation, 
exercising  its  franchise  to  furnish  light  and  power  by  electricity  to  the  dty 
of  Johnstown,  and  it  was  lawfully  operating  in  the  streets  of  such  city.    It     / 
had  extended  its  wires  through  West  Montgomery  street,  and  such  line  seenii     4 
to  have  been  in  all  respects  well  and  thoroughly  constructed  and  insulated     i;, 
from  the  ground  at  that  locality.     The  defendant  telephone  company  was  ali^      j 
a  corporation   lawfully  exercising  its  franchise  to  act  as  such  through  tlie     """ 
streets  of  such  city.     Some  six  or  seven  years  after  such  light  company  hid 
erected  its  said  lines  through  said  street,  such  telephone  company  carried  its 
wires  from  the  West  Mill  of  one  Stewart,  and  which  was  on  the  west  side  of 
such  street,  acroRS  said  street  to  the  East  Mill,  so-called,  of  said  Stewart  oo 
the  easterly  side  of  such  street,  and  thence  from  such  East  Mill  to  the  Geiskr 
Mill,  so-called;  and  the  only  support  of  such  wires  were  the  wooden  boild- 
ings  to  which  they  were  attached.     On  the  night  of  July  6,  1003,  the  Odtler 
Mill  took  fire  and  burned  down.     During  the  progress  of  the  fire,  the 
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who  was  a  member  of  the  fire  department  of  said  city,  on  his  way  to  sucli 
homing  mill,  passed  through  a  lane  on  the  premises  of  Stewart,  and  which 
was  osed  in  connection  with  such  East  Mill,  and  found  the  telephone  wire 
that  had  extended  from  Stewart's  East  Mill  to  the  Geisler  Mill  lying  across 
neh  lane  and  about  breast  high,  and  evidently  an  obstruction  to  any  hose 
csrt  or  fire  engine  that  should  attempt  to  pass  through  there.  He,  witli 
Stewart,  who  was  with  him  at  the  time,  took  hold  of  such  wire  and  attempted 
to  break  it  and  remove  it  from  that  position,  and,  after  continuing  such 
cibrt  for  a  short  time,  he  received  a  shock  which  resulted  in  a  very  serious 
tarning  and  injury.  For  the  injuries  so  sustained  he  brought  this  action 
agunst  these  defending  companies,  claiming  that  it  was  caused  by  their 
B^gligence.  Such  claim  of  negligence  was  based  upon  the  proposition  that  the 
csrrent  which  injured  the  plaintiff  had  been  diverted  from  the  electric  com- 
fsny's  wire  by  the  telephone  wire  having  fallen  upon,  and  come  in  contact 
with,  such  wire,  and  that  such  contact  was  caused  by  the  negligent  manner 
ia  which  such  wires  were  put  up  and  maintained.  The  jury  rendered  a  ver- 
for  the  plaintiff  and  against  both  defendants,  and  from  the  judgment 
thereon,  and  from  an  order  denying  a  motion  for  a  new  trial,  this 
appeal  is  taken.     Further  facts  appear  in  the  opinion. 

Before  Parkeb,  P.  J.,  and  Smith,  Chase,  and  Chester,  J  J. 

John  A.  Delehanty  and  James  J.  Farren,  for  appellant  tele- 
phone company. 

Fred  Linus  Carroll,  for  appellant  electric  company. 

Andrew  J.  Nellis,  for  respondent 

Opinion  by  Parker,  P.  J. : 

By  the  evidence  in  this  case,  this  situation  was  presented  to 
the  jury :  The  light  company  had  constructed  its  poles  and  wires 
through  West  Montgomery  street.  It  was  lawfully  authorized 
to  use  such  street,  and  such  construction  was  the  usual  and  stand- 
ird  one.  The  span  at  the  place  where  the  contact  complained 
of  took  place  was  upon  good  substantial  poles,  well  insulated  from 
the  street,  and  was  168  feet  in  length.  The  telephone  company 
thereafter  erected  its  line  into  that  part  of  the  city,  and  stretched 
a  wire  some  eight  feet  above  the  light  company's  wires,  crossing 
Montgomery  street  and  the  Cayadutta  creek  adjacent  thereto,  and 
abo  over  a  bridge  that  crosses  such  creek.  This  locality  is  in 
the  extreme  suburbs  of  the  city,  and  where  the  buildings  are 
Bome  considerable  distance  apart.  Such  telephone  wire,  instead 
of  being  supported  by  poles,  is  attached  to  brackets  which  are 
fastened  to  the  roofs  of  the  wooden  buildings  some  thirty  feet 
from  the  ground.     The  west  end  of  such  telephone  wire  was  at* 
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tached  to  a  bracket  fastened  to  the  roof  of  Stewart^s  West  Mill, 
so-called.    It  then  extended  across  the  creek  and  street  at  a  height 
of  eight  feet  above  the  upper  wires  of  the  electric  lines,  and  was 
fastened  to  a  bracket  on  Stewart's  East  Mill,  so-called.     It  then 
proceeded  in  a  northeasterly  direction  across  private  property  and 
some  thirty  feet  above  the  earth,  to  the  Gteisler  Mill,  making  t 
span  of  some  519  feet^     From  thence  it  extended  a  distance  of  j 
260  feet  to  the  Lefler  Building,  and  thence  to  other  buildingi  I 
and  poles  connecting  with  the  telephone  company's  lines  through*  ~: 
out  the  city.     The  span  from  the  West  Mill  to  the  East  Mfll   ^ 
over  the  light  company's  wires  was  232  feet    It  may  be  assumed 
that  the  brackets  were  well  and  securely  fastened  to  the  build* 
ings,  and  that  the  telephone  wire  was  tightly  stretched  sudi  dif> 
tance  of  thirty  feet  above  the  earth.    No  poles  or  supports,  odMr 
than  the  buildings  mentioned,  were  used,  and  the  spans  so  created 
by  that  method  of  sustaining  the  wire  were  unusually  long.    Whei 
first  put  up,  this  wire  was  used  to  furnish  telephone  service  ti 
the  several  mills  in  that  locality,  but  for  some  year  and  a  half 
before  the  accident  such  service  had  been  withdrawn  and  the 
of  such  wire  abandoned ;  and  it  is  apparent  that  for  that 
little  attention  had  been  paid  to  inspecting  such  wire.     The 
eral  construction  of  the  light  company's  line  in  Montgomery  atnek 
was  a  standard  one.    The  claim  of  the  plaintiff,  however,  is  thrf» 
under  the  conditions  that  were  presented  by  the  construction 
maintenance  of  the  telegraph  wire  in  the  manner  above  sta 
and  in  view  of  the  strength  of  the  electric  current  whidi 
taken  through  its  upper  wires  for  the  purpose  of  lighting 
streets,  viz.,  3,500  volts,  an  especial  duty  was  put  upon  each 
pany  to  provide  other  and  better  safeguards  against  a 
between  their  respective  wires  than  were  provided,  and  to 
vent,  by  better  insulation  of  their  respective  wires,  a  tr: 
of  the  electric  current  in  the  event  that  a  contact  did  occur.    U] 
this  claim  the  trial  court  charged  the  jury  as  follows : 

"The  electric  light  company  says  that  its  plant  was  standard  eoJistfM* 
throughout,  and  that  for  the  ordinary  purpose  of  conveying  eleetriei^ 
plant  was  beyond  criticism.  And  unless  you  find  that  there  was  an  OP 
and  extraordinary  situation  at  the  bridge,  you  would  find  that  the  dl 
light  company  had  in  use  a  standard  and  up-to-date  plant  and  had  titar 
precaution  usually  taken  where  a  telephone  wire  crosses   an   eleetrit 
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And  it  also  farther  diarged  subetantially  to  this  effect:     So 
far  as  the  lighting  company  is  concerned,  there  is  no  serious  ques- 
tion that  this  line  at  this  bridge,  if  it  had  not  been  foi:  this  cross- 
ing, or  if  the  crossing  had  been  made  in  the  usual  way,  without 
eonnection  with  the  buildings,  was  beyond  serious  criticism.    But 
4e  question  is  whether  the  electric  light  company,  in  the  exer- 
cise of  reasonable  prudence,  should  have  noticed  the  insulation 
on  the  respective  wires,  that  the  telephone  wire  was  supported 
upon  ordinary  wooden  buildings,  that  such  buildings  were  liable 
to  bum  and  the  wires  therefore  to  come  in  contact,  that  if  con- 
tact did  occur  trouble  would  arise;  and  would  a  prudent  man, 
mder  such  circumstances,  have  continued  the  business  of  carrying 
electricity  through  the  streets  without  doing  anything  to  render 
it  any  more  safe;  and  could  anything  be  done  to  render  it  more 
«fe? 

Thus  it  is  seen  that  the  issue  upon  which  the  jury  have  passed 
Has  a  narrow  one.  Telephone  wires  are  constantly  being  taken 
oror  electric  light  wires,  and  under  ordinary  circumstances  no 
[.  precautions  other  than  were  taken  here  to  prevent  contact,  viz., 
distance  of  eight  feet  apart,  are  deemed  necessary;  but  were 
\  "Ae  conditions  in  this  case  such  that  reasonable  care  and  prudenot 
fc  leqnired  extra  precautions?  Would  guard  wires  have  tended  to 
fKvent  contact,  and  should  they  have  been  added  by  the  electric 
Bf^t  company  in  this  case?  Could  their  respective  wires  have 
ken  so  insulated,  at  the  place  of  this  crossing,  as  to  have  pre- 
lated  a  diversion  of  the  current  in  case  the  telephone  wire,  for 
tty  cause,  sagged  or  fell;  and,  if  so,  was  there  such  reason  to 
'Ippiehend  a  possible  sag  or  fall  that  a  prudent  man  using  such 
powerful  and  deadly  current  would  have  so  insulated  the  wires? 
were  substantially  the  questions  left  to  the  jury ;  and  whether 
were  warranted  by  the  evidence  in  reaching  the  conclusion 
ich  they  have  reached  is  the  first  question  for  us  to  examine. 
Both  companies  earnestly  contend  that,  as  to  a  better  insula- 
on  of  the  wires,  it  is  plainly  shown  that  there  is  no  insulation 
"Wier  used  or  made  that  would  be  adequate  to  prevent  the  trans- 
DBfiion  of  the  current  from  the  light  wire,  carrying  the  voltage 
It  it  did,  to  the  telephone  wire,  if  they  came  in  contact ;  that 
lefore  neither  can  be  charged  with  negligence  in  not  so  insulat- 
tthem.    Undoubtedly  all  experts  agreed  that  no  such  insulation 
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was  made  or  in  general  use;  but,  as  I  understand  the  evidence, 
one  of  the  defendants'  experts  testified  that  a  rubber  insuIaficA 
V82  inch  thick  would  be  adequate  to  prevent  such  transmission, 
if  sufficient  care  and  attention  was  given  to  keep  it  in  proper 
condition.  I  do  not  find  any  evidence  to  the  eflFect  that  such  an 
insulated  wire  for  a  distance  of  168  feet  could  not  be  procured, 
or  that  it  could  not  with  reasonable  eflFort  be  maintained  in  proper 
order. 

As  to  the  protection  from  contact  by  the  use  of  a  guard  wire 
above  and  outside  of  those  carrying  the  electric  current,  on  the 
light  company's  poles,  the  defendants  also  urge  that  the  proof 
shows  that  such  wires  are  nowhere  used  for  such  protection,  and 
that  their  use  adds  danger  to  the  situation,  rather  than  prevent 
a  contact.  After  diligently  studying  the  evidence  on  this  point, 
I  do  not  concur  with  their  counsel  that  the  evidence  is  conclusive 
to  that  effect.  Undoubtedly  the  evidence  of  the  defendants'  ex- 
perts is  that  such  guard  wires  are  not  used  for  such  a  purpose, 
and  all  substantially  agree  that,  under  the  conditions  which  this 
case  presents  as  to  the  conditions  and  supports  of  the  telephone 
wire,  they  still  thought  that  the  electric  company's  line  at  this 
point  was  well  and  properly  built  and  up  to  standard  without 
their  use.  But  some  of  such  expert  evidence  agreed  that  such  a 
a  guard,  if  "  properly  installed,  inspected,  and  maintained,  would 
act  as  a  source  of  safety."  And  the  question  is  whether  in  this 
particular  case  such  a  guard  could  not  have  been  "  properly  in- 
stalled, inspected,  and  maintained,"  and  thus  have  prevented  the 
contact  that  worked  this  injury.  I  cannot  find  that  it  is  estab- 
lished by  the  evidence  that  it  could  not,  or  that  its  use  was  either 
unsafe  or  impracticable.  On  the  contrary,  it  seems  to  me  that 
for  the  distance  of  168  feet,  which  was  the  length  of  the  span  over 
which  the  telephone  wire  hung,  such  a  guard  could  have  been 
easily  erected  and  maintained,  and  I  am  not  prepared  to  hold  that 
the  jury  erred  in  arriving  at  that  conclusion. 

The  jury  have  evidently  concluded  that  other  practicable  pro- 
visions against  the  two  wires  coming  in  contact^  and  the  diver- 
sion of  the  current  from  the  one  to  the  other,  could  have  been 
taken  by  the  defendants,  and  each  of  them ;  and  under  this  evi- 
dence I  am  not  disposed  to  disturb  the  finding  of  the  jury  on  such 
questions. 
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Of  course,  the  fact  that  such  precautions  could  have  been  taken, 
and  would  probably  have  prevented  the  injury,  does  not  render 
either  defendant  liable  for  this  injury,  unless  it  was  negligence 
on  its   part  not  to  have  taken  it.     Each  defendant  vigorously 
urges  that,  unless  the  Geisler  Mill  had  burned,  the  telephone  wire 
would  not  have  fallen,  and  the  method  of  protecting  against  con- 
tact of  the  wires  and  transmission  of  the  current  would  have  been 
entirely  sufficient     And  that  it  is  beyond  reason  to  require  them 
to  anticipate  such  burning,  and  to  take  unusual  precautions  in 
exception  thereof.     In  other  words,  they  deny  that  there  were 
any  conditions  that  did  or  should  have  suggested  a  falling  wire 
and  extra  precautions  to  prevent  it.    That  I  think  was  a  question 
properly  submitted  to  the  jury.     Of  course,  the  jury  might  prop- 
erly diarge  the  electric  company  with  knowledge  of  the  precise 
situation  of  the  telephone  wire  as  it  was  stretched  and  supported 
over  and  beyond  its  line.    It  was  its  plain  duty  to  know  that  con- 
dition, to  consider  how  it  aflFected  its  own  line,  and,  if  there  was 
anything  indicating  danger,   which   a   reasonably   prudent  man 
would  take  notice  of,  then  such  company  should  have  noticed  it 
and  protected  against  it,  so  far  as  in  the  exercise  of  reasonable 
care  and  prudence  it  could  have  protected  against  it. 

The  plaintiflF  calls  attention  to  the  fact  that  each  of  the  sup- 
ports of  this  telephone  wire  from  and  including  its  west  end  to 
the  Geisler  Mill,  and  for  some  distance  east  of  it,  was  a  wooden 
building,  either  one  of  which  was  much  more  liable  to  burn  than 
a  pole  would  be.  That  the  first  span  from  the  easterly  support 
of  the  span  crossing  the  electric  light  were,  viz.,  Stewart's  East 
Mill,  was  519  feet  long,  and  the  further  end  of  that  span  wat> 
the  Greisler  Mill.  No  support  of  any  kind  for  that  long  distance 
was  between  those  two  mills.  So  that,  if  either  of  those  two 
buildings  burned  it  was  to  be  expected  that  both  ends  of  such 
span  would  be  loosened  from  its  support.  And  therefore,  if  either 
one  of  the  several  buildings  burned,  it  was  to  be  expected  that 
the  telephone  line  would  be  disturbed  probably  the  whole  length 
of  it  and  thus  threaten  to  loosen  the  telephone  wire  and  cause 
it  to  sag  or  fall.  These  and  sundry  other  arguments  were  pre- 
sented to  the  jury  as  showing  that  reasonable  prudence  should 
have  discovered  that  the  result  of  a  fire,  although  as  far  away  as 
the  Geisler  Mill,  was  an  event  which,  if  it  did  happen,  would  be 
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likely  to  bring  about  a  contact  between  the  two  wires,  and  very 
clearly,  as  they  argued,  if  either  building  at  the  east  or  west  end 
of  the  telephone  span  crossing  Montgomery  street  was  burned^ 
contact  would  be  sure  to  follow.  The  question  as  to  whether  each 
defendant  should  not  in  reasonable  prudence  have  so  far  antici* 
pated  the  burning  of  some  one  of  such  buildings  as  to  require  it 
to  protect  against  the  clear  result  likely  to  follow  therefrom  was 
in  my  judgment  one  of  fact  for  the  jury. 

We  have,  then,  the  decision  of  the  jury,  to  the  eflFect  that,  under 
the  circumstances  thus  presented  to  the  two  defendants,  it  was 
their  duty  to  have  taken  other  and  further  precautions  against 
contact  by  their  two  wires ;  and  that  there  were  precautions  which 
in  the  exercise  of  reasonable  inspection  and  diligence  they  coald 
have  taken ;  and  that  their  neglect  to  so  take  them  was  a  negligent 
omission  which  caused  the  contact  now  complained  of.  Taking^ 
the  whole  evidence  in  this  case,  I  am  of  the  opinion  that  we  should 
not  disturb  either  of  such  conclusions. 

It  is  further  urged  upon  us  by  the  defendants  that,  even  though 
they  were  negligent  in  not  better  guarding  against  the  contact 
of  their  wires  and  the  diversion  of  the  electric  current  from  the 
one  to  the  other,  nevertheless,  such  negligence  was  not  the  proxi- 
mate cause  of  the  plaintiff's  injury,  and  that  therefore  he  cannot 
recover  in  this  action. 

It  is  plain  that,  if  by  its  fall  the  telephone  wire  had  not  come 
in  contact  with  the  electric  wire  and  thereby  diverted  its  current, 
this  injury  to  the  plaintiff  would  not  have  occurred.  It  was 
the  transmission  of  such  current  into  the  telephone  wire  that  was 
the  direct  cause  of  the  plaintiff's  injury;  and,  if  such  transmis- 
sion may  be  charged  to  the  negligence  of  the  defendants,  it  is 
difficult  to  see  why  such  negligence  is  not  the  direct  cause  of  the 
injury.  There  is  no  intervening  cause  between  such  contact  and 
the  plaintiff's  injury;  and,  if  such  contact  is  due  to  the  defend- 
ants' negligence,  then  such  negligence  is  the  direct  or  proximate 
cause  thereof.  It  seems  to  me  that  the  negligence  which  the  ver- 
dict of  the  jury  has  imposed  upon  the  defendants  is  a  negligence 
to  which  the  act  of  contact  and  consequent  transmission  of  the 
electric  current  was  due.  The  precise  and  only  negligence  with 
which  the  defendants  are  charged  is  one  that  makes  them  respon- 
sible for  that  contact,  and  hence  concede  the  negligence,  and  there 
is  really  no  question  of  proximate  cause  in  the  case. 
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It  is  true  that  if  the  mill  had  not  burned,  and  the  telephone 
wire  been  thereby  torn  down,  there  could  have  been  no  injury; 
bat  that  is  because  there  would  then  have  been  no  contact  of  wires. 
In  this  aspect,  the  burning  of  the  mill  is  a  concurrent  cause  of 
the  injury;  but  it  is  the  remote,  and  not  the  proximate,  cause. 
The  defendants'  omission  to  guard  against  the  natural  result  of 
nich  remote  cause  is  the  negligent  act  complained  of.     It  may 
be  that  the  defendants  did  not  neglect  any  duty  they  owed  to  the 
plaintiff  in  not  anticipating  and  protecting  against  that  remote 
cause.     I  concede  that  is  a  question  not  without  doubt;  but,  if 
the  jury  have  correctly  resolved  that  doubt,  and,  as  I  said  above 
under  all  the  features  of  this  case  it  should  be  left  to  them  to 
determine,  I  have  no  doubt  that  the  defendants'  omission  to  pro- 
tect against  contact  of  their  wires  was  the  proximate  cause  of  this 
injury;  and  I  do  not  attempt  to  analyze  the  numerous  cases  on 
that  subject  and  compare  them  with  the  facts  of  this  case.     In 
Laidlaw  v.  Sage,  168  N.  Y.  99,  100,  52  N.  E.  679,  44  L.  R.  A. 
216,  is  quoted  a  definition  from  the  American  Law  Review,  which 
dearly  illustrates  and  determines  the  question  whether  the  burn- 
ing of  the  mill  or  the  negligent  omission  to  guard  against  contact 
of  the  wires  should  be  deemed  the  proximate  cause  of  the  plaintiff's 
injury. 

It  is  manifest  that  the  question  as  to  preventing  contact  of  its 
wires,  and  consequent  transmission  of  the  electric  current,  was 
18  applicable  to  the  telephone  company  as  to  the  other  one,  and 
that  the  jury  had  the  same  warrant  to  charge  negligence  in  that 
respect  against  it,  if  not  more ;  and  hence  I  have  not  examined  the 
eridenoe  as  applying  separately  to  each  case.  Upon  the  finding 
of  the  jury  and  the  evidence  in  the  case  both  are  to  be  charged 
with  a  negligent  omission  in  that  respect. 

I  have  examined  the  exceptions  taken  by  the  respective  defend- 
tnts  upon  the  trial,  and  do  not  find  any  that  I  think  require  a 
reversal  of  this  judgment. 

In  my  opinion,  the  judgment  and  order  must  be  affirmed,  with 
costs.     All  concur. 
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KOMANO   V.    ViCKSBUBG   RAILWAY   &  LlQHT    Co. 

Miaaiaaippi   Supreme  Court  —  Jan,   8,   1906, 

39  So.  781. 

FiBE  —  Defective  Wibino  —  Question  fob  Jubt.  —  In  an  action  for  dam- 
ages caused  by  defective  wiring,  the  the  facts  that  the  fire  originated 
where  the  wires  entered  the  building,  the  defective  character  of  the  wirea 
used,  the  manner  in  which  connections  were  made,  held  sufficient  to 
submit  the  question  of  defendant's  negligence  to  the  jury. 

Appeal  by  plaintiff  from  the  action  of  the  court  in  giving  per- 
emptory instruction  for  defendant.     Reversed. 

Brunini  &  Hirsh,  for  appellant. 

Smith,  Hirsh  &  Landau,  for  appellee. 

Opinion  by  Teuly,  J. : 

The  trial  judge  properly  refused  the  peremptory  instmction 
asked  by  the  appellee  at  the  conclusion  of  appellant's  testimony. 
As  the  case  then  stood,  the  proof  was  ample  to  justify  the  submis- 
sion of  the  cause  to  the  jury.  The  circumstances  attending  the 
fire,  the  fact  that  there  had  been  no  fire  in  the  building  for  a 
number  of  hours,  the  fact  that  the  fire  originated  at  the  exact 
place  where  the  electric  wires  entered  the  building,  the  defective 
character  of  the  wires  used  in  installing  the  electric  fixtures,  the 
negligent  and  unworkmanlike  manner  in  which  the  connection  was 
made  with  partially  iminsulated  wire,  the  probability  of  fire  being 
caused  thereby  —  all  these  things  standing  undisputed  and  un- 
explained demonstrate  the  correctness  of  the  ruling.  Hence  it 
was  error  to  grant  the  peremptory  instruction  for  the  appellee  at 
the  conclusion  of  the  case.  The  testimony  introduced  by  appellee 
simply  conflicted  with  the  proof  on  behalf  of  the  appellant,  and 
these  issues  of  disputed  fact  should  have  been  submitted  to  the 
decision  of  the  jury. 

Reversed  and  remanded. 

Fire  Caused  by  Defective  Wiring  of  BnildinKi.  —  See  note  to  Herzog 
V.  Municipal  Electric  Light  Company,  ante. 
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Calif arma  Court  of  Appeal  —  Jan.  24,  1906. 
2  CaL  App.  720,  84  Pac.  230. 

lEKimXC     LiQHT     GOMPAIOES  —  USB     OF     STBEBTS  —  EbEOTION     OF     POLBB  — 

Ihj  UACTioif .  —  The  original  location  by  an  electric  light  company  of  its 
poles  by  permission  of  the  city  authorities,  and  the  retention  of  said  loca- 
tion for  a  number  of  years,  created  no  absolute  indefeasible  right,  or 
irrerocable  license,  to  have  each  pole  remain  at  the  particular  spot  for 
all  time;  and  an  injunction  will  not  be  granted  restraining  the  city  from 
^hmwgitig  the  location  of  {he  poles. 

Appeal  by  plaintiff  from  a  decree  dismissing  a  bill  for  an  in- 
junction.    Affirmed, 

Morrison  &  Cope  and  Frank  H.  Farrar,  for  appellant. 
F.  W.  Henderson,  for  respondents. 

Opinion  by  McLAnGHX.iN,  J.: 

Action  for  an  injunction  restraining  the  board  of  trustees  and 
foperintendent  of  the  streets  of  the  city  of  Merced  from  changing 
tiie  position  of  certain  electric  light  poles  on  M  street  in  said  city. 
The  city  has  never  owned  or  controlled  public  works  for  supply- 
ing artificial  light,  and,  for  ten  years  prior  to  the  commencement 
of  this  action,  the  appellant  corporation  had  been,  and  then  was, 
foniishing  the  city  and  its  inhabitants  with  electric  light,  and  in 
10  doing  had  maintained  nine  electric  light  poles,  at  as  many 
different  comers  on  the  street  mentioned,  by  permission  of  the 
city  trustees,  and  without  hindrance  from  the  defendants  or  their 
predecessors  in  office.  On  June  6,  1904,  the  board  of  trustees, 
hf  resolution,  ordered  that  said  poles  be  changed  to  other  positions 
than  those  previously  occupied,  and  appellant  failing  to  remove 
the  poles  as  directed  and  required  by  the  resolution,  the  superin- 
tendent of  streets,  by  another  resolution,  was  ordered  to  make  the 
change,  and  proceeded  to  do  so,  whereupon  this  action  was  com- 
menced. The  trial  court  sustained  general  demurrers  to  the  com- 
plaint, and  plaintiff  declining  to  amend,  two  separate  judgments 
were  entered,  one  in  favor  of  the  trustees  and  the  other  in  favor 
of  the  superintendent  of  streets.  The  plaintiff  thereupon  ap- 
pealed from  both  of  said  judgments. 

The  sole  contention  of  appellant  in  both  appeals  involves  the 
40 
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power  of  the  city  authorities  to  compel  or  make  the  change  i 
question.  Under  the  Constitution  of  this  State,  the  appelli] 
enjoys  and  is  exercising  a  franchise  giving  it  the  privilege,  undi 
the  direction  of  the  superintendent  of  streets,  or  other  officers  i 
control  thereof,  of  using  the  public  streets,  so  far  as  may  be  neos 
sary,  for  introducing  and  supplying  such  city  with  electric  11^ 
Const,  art.  11;  §  19 ;  Stockton  O,  £  E.  Co.  v.  San  Joaquin  (CaLJ 
9  Am.  Electl.  Cas.  — ,  83  Pac.  64;  People  v.  Stephens,  62  GU 
236;  In  re  Johnston,  137  Cal.  119,  69  Pac.  973.  The  constitl 
tional  provision  cited  does  not  expressly  confer  upon  peraoDB  a 
ercising  such  franchises  an  absolute  right  to  erect  poles  of  iq 
kind  on  the  streets  of  a  city.  Indeed,  it  might  be  said  that  I 
franchise  to  use  the  streets  for  any  purpose  mentioned  in  th| 
section,  may  be  confined  to  ^'  laying  down  pipes  and  condsil 
therein,  and  connections  therewith,  so  far  as  may  be  neoessaiy  li 
introducing  into  and  supplying  such  city  and  its  inhabitants  eit 
with  gas  light  or  other  illuminating  light,"  etc.  It  is,  hoi 
unnecessary  in  this  decision  to  go  to  the  extent  of  holding  that 
such  right  may  be  enjoyed,  for,  if  it  be  conceded  that  ju< 
precedents  and  legislative  enactment,  establish  or  declare 
right,  still  the  judgment  in  the  case  at  bar  must  be 
The  act  under  which  the  city  of  Merced  was  incorporated  vests  il 
the  board  of  trustees  full  power  to  establish,  alter,  open,  inqpi 
and  repair  streets  and  sidewalks,  remove  obstructions  thei 
and  generally  to  manage  and  control  the  same.  St.  1883,  p. 
c.  49  Pol.  Code,  §§  4354,  4408,  4410,  4411,  4413,  and  the  Coi 
stitution  gives  every  city  power  to  make  and  enforce  within  ilj 
limits  all  local  sanitary,  police  and  other  regulations  not  in  ooij 
flict  with  general  laws.  Const,  art  11;  Dobbins  r.  City  of  £4 
Angeles,  139  Cal.  179,  72  Pac.  970,  96  Am.  St.  Rep.  95.  il 
industrious  search  has  failed  to  reveal  a  general  law  prohibita| 
the  regulation  of  the  use  of  streets  by  holders  of  a  franchise.  Ot 
the  contrary,  the  fundamental  law  of  this  State,  in  conferring  ill 
franchise  here  in  question,  expressly  provides  that  any  individv 
or  company  "shall,  under  the  direction  of  the  superintendent dj 
streets,  or  other  officer  in  control  thereof  *  *  *  have  the  pr' 
lege  of  using  the  public  streets."  The  power  to  make  needful  1 
reasonable  regulations  touching  the  use  of  streets  has  long  I 
recognized.     Mutual  Electric,  etc.,  Co.  v.  Ashworth,  118  CaL 
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50  Pac  10 ;  Ex  parte  Taylor,  87  Cal.  94,  25  Pac.  258 ;  Ex  parte 
CamneUoy  62  Cal.  641 ;  Vanderhurst  v.  Tholcke,  113  Cal.  150,  46 
Pac.  266,  36  L.  R  A.  267 ;  De  Baker  v.  Railroad  Company,  106 
CaL  282,  39  Pac.  610,  46  Am.  St.  Kep.  237 ;  In  re  Johnston,  137 
CaL  120,  69  Pac  973 ;  Ex  parte  Fiske,  72  Cal.  125,  13  Pac.  310 ; 
Manongahela  City  v,  Monongahela  Electric  L.  Company,  4  Am. 
EleetL  Gas.  56;  Am.,  etc.,  Co.  v.  Hess  (N.  Y.),  3  Am.  Electl. 
Cia.  142,  26  K  R  619,  13  L.  R.  A.  454,  21  Am.  St.  Rep.  764; 
Iknver  v.  Oirard,  42  Pac.  662.     The  city  authorities  will  not  be 
allowed  to  enforce  regulations  which  are  tantamount  to  a  denial 
«f  appellant's  right  to  use  the  streets,  or  are  arbitrary,  capricious, 
nreasonable,  or  prohibitory  in  their  nature  or  eflFect.     In  re  Johrv- 
Am,  supra;  Pereria  v.  Wallace,  129  Cal.  403,  62  Pac.  61 ;  Santa 
toaa  Lighting  Compamy  v.  Woodvyard,  119  Cal.  30,  50  Pac.  1025. 
Sot  the  Constitution  in  providing  for  the  exercise  and  enjoyment 
if  the  franchise  owned  by  appellant  did  not  grant  an  absolute  in- 
defeasible right  or  easement  in  the  particular  spots  of  earth  where 
ilB  poles  were  planted  originally,  nor  does  the  grant  contain  a  hint 
that  the  superintendent  of  streets,  or  other  officer  in   control 
Aereof,  exhausted  his  jurisdiction  of  power  to  direct  or  control 
i"    the  use  of  the  streets  by  appellant,  when  the  poles  were  located  in 
the  first  instance.     True,  the  section  provides  for  general  regula- 
tums  for  "  damages  and  indemnity  for  damages,"  but  this  is 
dearly  for  the  protection  of  the  city  {In  re  Johnston,  137  Cal. 
p    120,  69  Pac.  973),  and  therefore  such  regulations,  or  the  absence 
cf  them,  cannot  limit  or  annul  the  general  power  granted  to  the 
municipality,  to  direct  and  control  the  manner  in  which  the  streets 
diall  be  used,  and  the  franchise  exercised.     Courts  will  not  hesi- 
tite  to  stay  the  arm  of  municipal  power  when  any  attempt  to  cur- 
tiil  or  deny  the  constitutional  right  is  made  manifest  or  a  clear 
abuse  of  discretion  is  shown.     But  they  will  as  unhesitatingly 
frown  upon  the  doctrine  that  the  constitutional  provision  in  ques- 
tion must  be  construed  as  an  abdiction  or  denial  of  power  on  the 
•rt  of  cities  to  widen,  straighten,  beautify  and  improve  streets 
md  sidewalks,  and  to  compel  property  owners  of  every  class  and 
kind  to  conform  to  all  reasonable  regulations  redounding  to  the 
general  good.     It  is  therefore  incumbent  upon  litigants  seeking 
to  restrain  the  exercise  of  municipal  power  in  this  behalf  to  show 
hy  their  pleadings  that  the  regulation  in  question  is  an  unneces- 
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ties  in  making  the  change,  and  hence  it  cannot  be 
therefrom  whether  the  regulation  is  reasonable  or  n 
just  or  unjust,  wise  or  otherwise. 

The  contention  of  appellant  frankly  stated  and  abl 
is,  that  the  city  authorities  are  absolutely  without  pow 
the  poles  from  the  positions  they  have  occupied  for  so 
We  cannot  concur  in  this  view.  The  original  loa 
poles  by  permission  of  the  city  authorities  created 
indefeasible  right,  or  irrevocable  license,  to  have  each 
at  the  particular  spot  for  all  time ;  and  it  is  well  setth 
of  time  creates  no  prescriptive  right  to  public  proper 
; ;  Visalia  v.  Jacob,  65  Cal.  435,  4  Pac.  433,  52  Am.  Si 

Orena  v.  Santa  Barba,  91  Cal.  631,  28  Pac.  268 ;  Oak 
*'  land  W.  F.  Co.,  118  Cal.  160,  50  Pac.  277;  Home  t 

^'1  Cisco,  119  Cal.  534,  57  Pac.  950.     It  may  be  conten 

.;•  averment  of  irreparable  injury  sufficiently  shows  thai 

tion  is  unreasonable  and  confiscatory.     The  damagi 
already  accrued  is  estimated  at  $1,000,  and  it  is  diflSi 
why  the  simi  total  of  damage  resulting  from  the  remc 
fjl-[  the  poles  may  not  be  as  easily  estimated  and  oomp 

ji;  is  also  difficult  to  imagine  how  a  mere  change  in  the 

\:r  the  poles  could  be  fraught  with  such  grave  consequt 

1^^^  waiving  these  considerations,  it  is  the  established  law  < 

III  .        •  ...         >.  ....         .. 
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Tenienoe^  and  it  frequently  happens  that  they  forbid  the  use  of 
itreets,  and  even  of  private  property,  in  a  manner  theretofore  en- 
jojed,  but  the  law  clearly  sanctions  such  regulations.  Eespond- 
cnfa  brief  contains  the  statement  that  a  change  in  the  location  of 
f  Ae  poles  is  rendered  necessary  by  the  construction  of  artificial 
ilone  sidewalks  on  M  street  This  statement  cannot  be  considered 
aft  a  fact  in  the  case,  but  it  serves  to  illustrate  the  consequences 
vliich  would  inevitably  follow  the  application  of  the  doctrine  for 
vldch  appellant  contends.  A  village  may,  perchance,  become  a 
city.  In  such  event  the  footpath  or  narrow  sidewalk  which  was 
aD  sufficient  in  bygone  days  may  prove  entirely  inadequate  for  the 
aoeommodation  of  an  increased  and  increasing  population.  If 
poles  upon  which  telegraph,  telephone  and  other  wires  are  strung, 
■rast  be  allowed  to  remain  where  they  were  first  located,  public 
improvenients  and  conveniences,  made  necessary  by  changed  con- 
ditions, may  be  hindered  or  rendered  impossible.  Again,  the 
growing  needs  of  a  city  may  invite  many  to  avail  themselves  of 
the  right  to  use  the  streets  for  purposes  enumerated  in  the  section 
d  the  Constitution  under  which  appellant  acquired  an  equal  but 
B0t  a  superior  right  If  those  already  using  the  streets  for  such 
pnrposes  cannot  be  compelled  to  submit  to  reasonable  regulations 
tonching  the  location  of  poles  and  wires,  then  the  advent  of  many 
competitors  may  be  prevented,  and  the  very  purpose  of  the  f  ramers 
of  the  Constitution  thwarted,  unless  danger  and  inconvenience  to 
the  general  public  be  totally  ignored. 

All  laws  must  be  so  construed  as  to  avoid  absurd  and  incon- 
gnions  results,  and  the  doctrine  which  appellant  would  have  us 
announce  would  certainly  lead  to  consequences  which  it  is  the 
general  object  of  laws  to  prevent.  All  citizens  must  conform  to 
needful  regulations  controlling  the  exercise  of  personal  and  prop- 
erty rights,  and  holders  of  a  franchise  constitute  no  exception  to 
this  general  rule. 

The  judgments  are  affirmed. 

We  ccmcur :    Chepican,  P.  J. ;  Buckles^  J. 
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State  v.  New  Obleans  Railway  &  Light  Ck). 

Louiaiana  Supreme  Court  —  Feb,  12,  1906. 
116  La.  144,  40  So.  697. 

1.  EuEOTBic  Light  Ck>MPANiBs  —  Taxation  —  BIanufactubbl  —  An  efae- 

tric  light  company  is  not  a  ''manufacturer"  in  the  aenae  of  the  exm^ 
tion  clause  of  article  229  of  the  Constitution  of  1898  authoriziqg  ths 
legislature  to  impose  license  taxes. 

2.  Same.  —  Where,  under  identical  provisions  in  two  State  constitutions  ex- 

empting "manufacturers"  from  license  taxation,  the  l^^lature  has  Inr 
more  than  twenty  years  imposed  license  taxes  on  the  businees  of  gM, 
electric,  waterworks,  telegraph,  and  telephone  companies,  such  a  coiistni»> 
tion  is  entitled  to  great  weight. 

3.  Samx  —  Exemptions  from  Taxation.  —  Exemptions  from  taxatton  an 

strictly  construed,  and  doubt  is  fatal  in  such  cases. 
(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  judgment  in  favor  of  plaintifL 
Affirmed. 

Denegre  £  Blair,  for  appellant. 

Edward  Rightor,  for  appellee  State  tax  collector. 

Opinion  by  Land,  J. : 

Defendant  company  was  ruled  by  the  tax  collector  to  show  cauae 
why  it  should  not  be  condemned  to  pay  a  license  tax  of  $1,875, 
with  2  per  cent,  per  month  interest  from  March  1,  1905,  and 
10  per  cent,  attorney's  fees,  for  conducting  the  business  of  electric 
light  in  the  city  of  New  Orleans. 

Defendant  pleaded  for  answer  that  it  is  exempt  from  the  pay- 
ment  of  any  license  tax  as  being  a  "  manufacturer  "  under  article 
229  of  the  State  Constitution  of  1898. 

The  rule  was  tried  on  an  agreed  statement  of  facts,  and  was 
made  absolute  as  prayed  for.  Defendant  has  appealed  from  the 
judgment  in  favor  of  the  State. 

It  is  admitted  that,  if  defendant  company  is  liable  at  all  for  the 
payment  of  a  license  tax,  the  amount  sued  for  is  correct. 

It  is  further  admitted  that  defendant  employed  directly  in  its 
electric  light  plants  ninety  men,  exclusive  of  solicitors,  inspectors, 
metermen,  linemen,  bill  collectors,  office  force,  storekeepers,  etc, 

Taxation.  —  See  note  to  People  em  rel.  N,  Y,  Edison  Co.  v.  Feitner,  iNitt. 
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and  consumes  upward  of  33,000  tons  of  coal  annually  in  operating 
its  said  plant. 

Most  of  the  statement  of  facts  consists  of  a  description  by  a 
prominent  expert  in  electricity  and  electric  science  of  the  manner 
in  which  the  electric  light  business  is  conducted.  This  expert 
tells  us  that  the  burning  of  coal  in  a  furnace  under  a  boiler  pro- 
duces steam,  which  through  the  medium  of  the  engine  and  other 
mchinery  produces  the  "  motion  power,"  used  to  rotate  the  arma- 
ture in  a  certain  relation  with  the  magnetic  field ;  that  this  rotation 
ef  the  armature  produces  currents  in  the  wires  which  compose  the 
armature ;  and  that  these  currents  are  carried  along  wires  to  lamps, 
ind  there,  acting  on  and  through  carbon  rods,  finally  produce  the 
irell-known  electric  light. 

This  expert  further  says: 

**The  electricity  which  furnishes  the  lights  does  not  exist  until  the  arma- 
tne  rerolves.  The  revolution  of  the  armature  brings  into  being  something 
tkat  did  not  exist  before;  that  is,  this  electric  energy,  or  energy  in  this  elec* 
trie  form.^ 

This  expert  explains  in  detail  the  modus  by  which  the  light 
*'  m  the  arc  "  is  produced,  and  says  that  the  operation  of  a  dynamo 
machine  is  analogous  to  that  of  a  pump  forcing  water  through  a 
series  of  pipes.  The  expert,  in  concluding  his  statement,  says 
that  "  the  energy  which  becomes  light  has  its  origin  in  the  burn- 
ing of  coal  under  the  boiler  of  the  engine,''  or,  in  other  words, 
that  the  electricity  which  produces  the  flame  in  the  arc  is  created 
hf  using  the  latent  energy  of  the  coal. 

The  only  question  in  the  case  is  whether  defendant  company  is 
a  "  manufacturer,"  in  the  sense  of  article  229  of  the  Constitution 
of  1898,  which  reads  in  part  as  follows: 

''Art.  229.  The  General  Assembly  may  levy  a  license  tax,  and  in  such  case 
ihill  graduate  the  amount  of  such  tax  to  be  collected  from  the  persons  pursu- 
ag  the  several  trades,  professions,  vocations,  and  callings.  All  persons,  asso- 
cittions  of  persons  and  corporations  pursuing  any  trade,  profession,  business 
or  calling  may  be  rendered  liable  to  such  tax,  except  clerks,  laborers,  clergy- 
■CB,  school  teachers,  those  engaged  in  mechanical,  agricultural,  horticultural, 
ad  mining  pursuits,  and  manufacturers  other  than  those  of  distilled,  alco- 
kolic  or  malt  liquors,  tobacco,  cigars,  and  cotton  seed  oil." 

Article  230  of  the  same  Constitution  exempted  from  parochial 
tnd  municipal  taxation  for  ten  years  from  the  1st  day  of  January, 
1900,  the  capital,  machinery,  and  other  property  employed  in 
mining  operations  and  in  the  manufacture  of  a  large  number  of 
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enumerated  articles.     Electric  light  plants  are  not  included  in 
the  list,  and  therefore  are  subject  to  State  and  municipal  prop-  J 
erty  taxation.  ^ 

The  first  Legislature  which  convened  after  the  adoption  of  the  i* 
Constitution  of  1898  passed  a  general  license  tax  law,  which  ii  ^ 
still  in  force.  See  Act  No.  171,  p.  387,  of  1898.  Section  8  id  «' 
said  act  imposed  a  graduated  license  tax  on  manufacturers  rah-  )>' 
ject  to  license  under  article  229  of  the  Constitution,  and  seetioB'P 
11  (page  408)  for  carrying  on  each  business  of  gaslight,  eleetrie  ^ 
light,  waterworks,  etc.  It  is  to  be  presumed  that  section  11  ci  ^ 
said  act  has  been  enforced  from  1898  to  the  present  time  and  dial  , 
licenses  have  been  paid  in  accordance  with  its  provisions.  i 

Article  206  of  the  Constitution  of  1879  and  article  229  of  the  ! 
Constitution  of  1898  exempt  in  the  same  language  the  same  daaaee  ' 
of  persons  from  the  payment  of  license  taxes.  Yet  section  4, 
p.  144,  of  Act  No.  119  of  1880,  imposed  a  license  tax  "  on  each 
business  of  gaslight,  waterworks,  telegraphing,'^  etc.,  "  and  all 
other  manufacturing  and  work  done  with  fixed  machinery  or  steeni 
power  and  not  exempted  by  the  Constitution." 

In  1884  a  new  license  statute  was  enacted  and  a  license  tax 
imposed  '^  on  each  business  of  gaslight,  electric  light,  waterworks, 
telegraphing,  including  local  and  district  tel^raphs,  telephone  ex- 
change," etc. 

Hence  for  more  than  twenty  years  the  uniform  legislative  con- 
struction of  the  same  provisions  in  two  State  Constitutions  has 
been  that  the  business  of  gas  and  electric  lighting  is  not  exempt 
from  license  taxation. 

In  1905,  for  the  first  time,  this  construction  was  challenged  in 
a  court  of  justice  by  the  claim  of  exemption  set  up  in  defendant's 
answer  in  this  suit. 

In  Cooper  Marmfacturing  Company  v.  Ferguson,  113  U.  S.  733, 
5  Sup.  Ct.  741,  28  L.  Ed.  1137,  the  court  said: 

"  The  act  was  passed  by  the  first  legislature  that  assembled  after  the  adop- 
tion of  the  Constitution,  and  has  been  allowed  to  remain  on  the  statute  book 
to  the  present  time.  It  must  therefore  be  considered  as  a  contemporary  inter- 
pretation, entitled  to  much  weight.  Stuart  v.  Laird^  1  Cranch  209,  2  L.  Ed. 
115;  Martin  v.  Hunter,  1  Wheat.  304,  4  L.  Ed.  97;  Cohens  v.  Virginia,  6 
Wheat.  264,  5  L.  Ed.  257 ;  Adams  v.  Storey,  1  Paine  79,  90,  Fed.  Caa.  No.  Be." 

Of  course,  this  doctrine  is  limited  to  ambiguous  provisions:  but, 
where  ambiguity  exists,  a  contemporaneous  legislative  exposition 
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**  is  entitled  to  grant  deference,  as  it  may  well  be  supposed  to  re- 
lolt  from  the  same  views  of  policy  and  modes  of  reasoning  which 
prevailed  among  the  framers  of  the  instrument  expounded."  6 
Am.  &  £ng.  Enc  of  Law  (2d  ed.)  931. 

In  Ciiy  v.  RoUra,  42  La.  Ann.  1098,  8  So.  402,  11  L.  E.  A. 
141,  which  was  a  license  tax  case  in  which  defendant  claimed  ex- 
ion  as  a  ^'  photographer  "  under  article  206  of  the  Constitu- 
of  1879,  the  court  said: 

*  It  18  to  be  observed  tbat  tbe  act  of  the  legislature  taxes  '  photographers ' 

It  rnuat  therefore  be  inferred  that  the  general  assembly  did  not 

them  aa  coming  within  the  constitutional  exemption. 

''Tbe  acts  of  a  legislature  are  to  be  treated  with  the  greatest  respect,  as 

onaiiate  from  a  co-ordinate  and  powerful  branch  of  government.    They 

be  presumed  to  be  constitutional,  unless  they  be  shown  manifestly  to 

or  violated  the  organic  law." 


The  court  further  said : 

*  It  may  be  added  that  it  is  universally  settled  that  exemption  laws,  being 
ii  dorogation  of  a  general  rule,  must  be  strictly  construed;  that  whoever 
lliiBs  shelter  under  them  must  prove  himself  clearly  entitled  to  the  im- 
■nity;  and  that  in  such  cases  doubt  is  fatal.  Plausible  hesitation  warrants 
finding." 


It  was  the  obvious  purpose  of  the  framers  of  the  Constitution 
of  1879  and  of  1898  to  encourage,  by  exemption  from  direct  tax- 
ation, mining  operations  and  the  manufacture  of  certain  articles 
specifically  designated.     It  is  significant  tbat  no  gas  or  electric 
]dant  or  work  or  public  utility  of  any  kind  is  included  in  the  list. 
Li  the  article  of  the  two  Constitutions  relative  to  license  taxation 
Aere  is  exempted  ^'mining  pursuits  and  manufacturers  other 
than  those  of  distilled,  alcoholic  or  malt  liquors,  tobacco,  cigars 
and  cotton  seed  oil."     The  articles  thus  excepted,  as  well  as  those 
specified  in  article  230,  suggest  material  things  in  commerce,  sus- 
ceptible of  being  given  new  shapes,  new  qualities,  or  new  com- 
binations by  some  process  of  manufacture.     Every  decision  of  this 
court  cited  by  counsel  for  defendant  relates  to  articles  of  com- 
merce either  in  their  raw  state  or  after  they  had  gone  through 
some  artificial  process,  and  the  question  decided  has  been  whether 
the  additional  work  done  on  such  articles  can  be  classified  as  a 
mannfactuiing  industry.     This  question  has  proved  difficult  of 
satisfactory  solution  and  has  led  to  conflicting  decisions. 

In  the  ordinary  popular  meaning  of  the  word,  a  corporation 
wUch  operates  gas  or  electric  works  is  not  a  ^^  manufacturer,'' 
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and  is  not  so  styled,  though,  scientifically  speaking,  gas  or  elec- 
tricity may  be  a  product  of  manufacture. 

In  the  instant  case  the  popular  meaning  of  the  term  ^^  man% 
facturer"  is  reinforced  by  long  legislative  action  and  by  long 
acquiescence  therein  by  the  persons  and  corporations  affected. 

Counsel  for  defendant  company,  in  their  very  able  and  ingeni- 
ous brief,  say : 

"A  number  of  cases  have  passed  upon  the  question  of  whether  an  eleetrie 
light  company  was  or  was  not  a  manufacturer.  Some  decisions  have  been 
adverse,  but  the  greater  number  have  been  in  our  favor." 

In  other  words  it  is  a  debatable  question  whether  an  electric 
light  company  is  a  manufacturer.  Conceding,  for  the  sake  of 
the  argument,  that  defendant  company  does  manufacture  electric 
city  and  light,  the  next  question  for  solution  is  whether  a  producer 
of  that  kind  of  energy  is  a  ^^  manufacturer  "  in  the  sense  of  article 
229  of  the  Constitution.  In  the  legislative  history  of  Louisiana 
the  term  ^^  manufacturer  "  has  never  been  applied  to  a  gas,  water, 
or  electric  corporation.  Section  683  of  the  Revised  Statutes  of 
1870  speaks  of  "  manufacturers ''  of  cotton,  woolen,  linen,  silk, 
hempen  cloth,  and  cordage,  and  of  the  ^^  manufacture  "  of  iron 
and  other  metals  and  things.  It  authorized  the  formation  of  cor- 
porations for  the  purpose  of  manufacture  and  for  many  other 
purposes,  including  the  construction  and  operation  of  works  to 
supply  cities  and  towns  with  gas  or  water.  As  amended  and  re- 
enacted  by  Act  No.  154,  p.  288,  of  1902,  the  words  "  manufac- 
ture "  is  used  in  the  same  restricted  sense,  and  is  not  applied  to 
works  of  public  utility  to  supply  cities  and  towns  with  water,  elec- 
tricity, gas,  or  fuel  oil.  There  is  no  reason  of  public  policy  for 
exempting  light  companies  from  taxation  and  at  the  same  time 
denying  exemption  to  other  corporations  exercising  similar  fran- 
chises in  the  interest  of  the  public. 

In  Commonwealth  of  Pennsylvania  v.  Northern  Electric  Light 
&  Power  Company,  22  Atl.  839,  14  L.  R.  A.  107,  the  Supreme 
Court  of  the  State  held  that,  while  the  defendant  company  might 
technically  be  considered  a  manufacturer  of  electricity  and  light, 
it  was  not  a  "  manufacturing  corporation  "  in  the  sense  of  statute 
exempting  the  stock  of  such  corporations  from  taxation. 

Defendant's  claim  of  exemption  is  at  least  doubtful,  and  ther^ 
fore  cannot  be  allowed. 

Judgment  affirmed. 


6a.]     SouTHxsir  Bbll  Tblb.  &  Tels.  Co.  v.  Howell.       635 
SouTHEBN  Bell  Telephone  &  Teleqsaph  Co.  v.  Howell. 

CftoTffia  Supreme  Court --Feb.  21,  1906. 
124  Ga.  105,  63  So.  677. 

L  Shock  fbom  Saoging  Tkliphone  Wibe  in  Stbeet  —  Dsclarationb.  — 
Wliere  a  declaration  alleged  that  a  telephone  company,  in  stretching  wires 
along  a  public  street  of  a  city,  permitted  one  of  them  to  sag  while  heavily 
charged  with  electricity,  or  to  become  so  charged  with  electricity  while 
thus  Bagging,  at  a  place  where  it  was  likely  to  injure  pedestrians,  and 
gave  no  warning  of  the  danger  arising  from  such  charge,  in  consequence 
of  which  a  person  walking  along  the  street  came  in  contact  with  the 
wire  and  was  seriously  injured  by  the  electric  charge,  this  sufficiently 
stated  a  case  of  negligence  on  the  part  of  the  defendant  to  withstand  a 
general  demurrer. 

1  SaiCB  —  OoimiBUTOBT  Negugence.  —  Where  a  declaration  alleged  that 
a  pedestrian  was  going  along  a  street  and  started  to  cross  it,  when  he 
waa  struck  in  the  face  by  a  wire  which  a  telephone  company  had  negli- 
gently allowed  to  sag  while  highly  charged  with  an  electric  current,  or 
to  become  so  charged  while  sagging,  without  giving  warning  of  the 
danger,  and  that  while  seeking  to  guard  his  face  from  the  wire,  the 
plaintiff's  hands  came  in  contact  with  it  and  was  injured  by  reason  of 
the  electric  current,  and  that  he  was  without  fault  or  negligence  in  and 
about  the  transaction,  and  was  in  the  exercise  of  due  caution  and  dili- 
gence, a  general  demurrer,  on  the  ground  that  the  plaintiff  was  not  in 
the  exercise  of  ordinary  care  and  prudence  for  his  own  protection,  and 
that  by  the  exercise  of  such  care  he  could  have  avoided  the  injury,  was 
properly  overruled. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  judgment  for  plaintiff.     Affirmed, 
Statement  of  facts  by  Lumpkin,  J. : 

Mot  Howell,  by  his  next  friend,  brought  an  action  for  damages  against  the 
Soathem  Bell  Telephone  &  Telegraph  Ck>mpany,  alleging,  in  substance,  as 
follows:  The  agents  and  employees  of  the  defendant  were  engaged  in  stretch- 
iag  wires  on  the  arms  at  the  top  of  certain  poles  situated  on  a  public  street 
of  the  city  of  Rome.  There  was  a  windlass  under  the  charge  of  one  of  the 
defendant's  servants,  from  which  a  wire  was  run  to  the  cross-arm  of  a  pole. 
The  wire  sagged  from  the  pole  to  the  windlass.  The  plaintiff  was  going  along 
the  street  and  started  to  cross  it.  The  wire  struck  him  in  the  face.  He  threw 
op  his  hand  to  get  it  out  of  the  way,  and  caught  hold  of  it  with  his  right 
hand.  He  was  unable  to  turn  loose,  and  was  seriously  burned  and  injured. 
He  was  without  fault  or  negligence  in  or  about  the  transaction,  and  was  in 
the  exercise  of  due  care  and  diligence.  The  defendant  was  negligent  in  al- 
lowing and  permitting  its  wire  to  sag,  when  heavily  charged  with  electricity 
IS  it  waa,  and  in  permitting  it  to  be  or  become  charged  with  electricity  whila 
it  waa  thna  sagging  on  a  public  street,  where  it  was  likely  to  injure  pedes- 
I,  and  in  not  notifying  plaintiff  that  to  touch  the  wire  was  dangerous, 
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and  that  it  was  charged  with  electricity.  The  defendant  demurred  to  th 
petition,  on  three  grounds:  (1)  That  it  set  forth  no  good  cause  of  aetioB 
(2)  that  it  showed  that  the  plaintiff  was  not  in  the  exercise  of  ordinary  mm 
and  prudence  for  his  own  protection;  and  (3)  that  in  the  exercise  of  ordisM] 
care  and  prudence  the  plaintiff  could  have  avoided  the  injury.  The  demuifii 
was  overruled,  and  the  defendant  excepted. 

Hunt,  Chipley,  McKenny  &  Maddox,  for  plaintiff  in  error. 

Seaborn  &  Baary  and  Wright,  Lipscomb  &  Willingham,  for  d» 
f endant  in  error. 

Opinion  by  Lumpkin,  J. : 

1.  There  was  no  special  demurrer  for  want  of  snflScient  fall 
ness  in  any  particular  allegation ;  but  the  demurrer  filed  was  gsn 
eral  in  its  nature.     As  against  such  a  demurrer  the  petition  state! 
a  good  cause  of  action.     An  allegation  that  a  telephone  companj 
while  engaged  in  stretching  wires  along  a  public  street  of  a  ci^ 
permitted  one  of  them  to  sag  while  charged  with  electricity,  or  ti 
become  heavily  charged  with  electricity  while  thus  sagging,  at  I 
place  where  it  was  likely  to  injure  pedestrians,  and  gave  no  warn 
ing  of  the  danger  arising  from  such  charge,  sufficiently  stated  I 
case  of  negligence  to  withstand  the  demurrer.     See  Janes  a 
Finch,  8  Am.  Electl.  Cas.  497,  128  Ala.  217,  29  So.  182 ;  Haym 
V.  Raleigh  Gas  Co.,  5  Am.  Electl.  Cas.  264,  114  N.  C.  203,  II 
S.  E.  344,  26  L.  R.  A.  810,  41  Am.  St.  Rep.  786;  Ahem  v.  Or^ 
gon  Tel  Co.,  4  Am.  Electl.  Cas.  349,  24  Or.  276,  33  Pac.  408, 
35  Pac.  549,  22  L.  R.  A.  635 ;  Devine  v.  Brooklyn  Heights  Co., 
6  Am.  Electl.  Cas.  318,  1  App.  Div.  237,  37  N.  Y.  Supp.  170; 
Texarkana  Oas  &  Elec.  Co.  v.  Orr,  5  Am.  Electl.  Cas.  272,  5> 
Ark.  215,  27  S.  W.  66,  43  Am.  St.  Rep.  30 ;  Bums  v.  Delaware  S 
Atlantic  Tel  Co.,  70  N.  J.  Law,  745,  59  Atl.  220,  592,  67  L  R 
A.  956.     The  decision  in  Read  v.  City  &  Suburban  Ry  Co.,  110 
Ga.  165,  35  S.  E.  170,  is  in  harmony  with  that  here  made.    Them 
the  plaintiffs,  while  driving  along  a  street,  were  injured  by  a  wire 
which  sagged  from  the  poles  of  a  street  railway  company.    Tto 
presiding  judge  granted  a  nonsuit,  on  the  ground  that  they  oodd 
have  avoided  the  result  of  the  negligence  of  the  defendant,  by  tlie 
exercise  of  ordinary  care ;  but  this  judgment  was  reversed.    On  t 
second  trial  there  was  evidence  to  show  that  as  the  vehide  WM 
approaching  the  sagging  wire,  the  employees  of  the  company  p^ 
to  the  occupants  repeated  warnings  of  the  danger  ahead,  wUflh 
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weie  either  unheard  or  ignored,  and  that  these  warnings  were  such 
18  necessarily  to  have  attracted  the  attention  of  an  ordinarily 
pmdent  man.  The  jury  found  for  the  defendant,  and  the  judg- 
ment was  affirmed.  Bead  v.  City  &  Svburhaat  By.  Co.,  115  Ga. 
366,  41  S.  E.  629. 

2,  3.  It  is  not  negligence,  as  a  matter  of  law,  for  a  pedestrian 
to  cross  a  public  street  at  a  point  where  there  is  no  cross-walk.     In 
doing  so  he  may  '^  assume  a  greater  risk  from  passing  vehicles 
and  animals  using  the  main  thoroughfare  than  he  does  when  pass- 
ing over  a  crosswalk  (Brunswick  By.  Co.  v.  Oibson,  97  Qa.  489, 
25  S.  £.  484),  but  he  does  not  in  doing  so  assume  any  greater 
risk  from  obstructions  other  than  those  necessary  for  the  use  of 
nme  public  utility,  such  as  water  plugs,  telegraph  and  telephone 
poles,  and  the  like.     Even  a  telegraph  or  telephone  wire,  placed 
10  low  on  a  sidewalk  or  street  that  a  person  using  the  street  might 
eome  in  contact  with  it,  would  be  an  obstruction,"     City  Council 
§f  Augusta  v.  TJiarpe,  113  Ga.  158,  38  S.  E.  389.     In  City  of 
Denver  v.  Sherret,  88  Fed.  235,  236,  31  C.  C.  A.  499,  it  was 
itid: 

"Tbe  iifle  of  the  public  streets,  between  crossings  is  not  limited  solely  to 
and  yehicles,  but  may  be  used  by  footmen,  due  caution  being  exer- 
Emott^  Roads  &  S.  622;  Moebua  v,  Herrmann,  108  N.  Y.  349,  15  N.  E. 
415,  2  Am.  St.  Rep.  440." 

This  case  differs  from  those  cited  on  behalf  of  the  plaintiff  in 
eiror.  Thus,  in  City  of  Coumbus  v.  Origgs,  113  Ga.  597,  38 
8.  R  953,  84  Am.  St.  Rep.  257,  a  street  was  rendered  unsafe  by 
i^eason  of  certain  work  which  had  been  done  on  it.  Two  persons, 
with  full  knowledge  of  the  situation,  which  was  palpably  and 
olmously  dangerous,  undertook  at  night  to  drive  over  the  place 
where  Iftie  street  had  been  worked.  They  not  only  knew  of  the 
ntuation  and  danger,  but  discussed  it  a  few  moments  before  the 
Mtastrophe  happened.  In  Barfield  v.  So.  B.  Co.,  118  Ga.  256, 
45  S.  E.  282,  plaintiff's  own  evidence  showed  that  he  undertook 
to  drive  under  a  low  trestle  with  which  he  was  perfectly  familiar, 
and  to  avoid  injury  by  crouching  in  his  wagon.  His  mules  be- 
came frightened  and  made  a  lunge,  which  threw  him  upward,  and 
ke  was  hurt  None  of  the  other  decisions  relied  on  by  the  plain- 
tiff in  error  were  in  cases  similar  to  that  at  bar.  The  plaintiff 
aUeged  that  he  was  without  fault  or  negligence  in  the  transaction, 
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and  was  in  the  exercise  of  due  care  and  dilig^ice ;  and  upon  gen- 
eral demurrer  we  cannot  declare  that  this  was  untrue.  There 
are  no  facts  set  out  in  the  declaration  which  disprove  the  state- 
ment. Dempsey  v.  Rome,  94  Ga.  420,  20  S.  E.  336 ;  Central  B. 
Co.  V.  Weathers,  120  Ga.  475,  477,  47  S.  E.  966 ;  Seaboard  Air- 
Line  Railroad  v.  Pierce,  120  Ga.  230,  47  S.  E.  681 ;  Hudgins  v. 
Coca-Cola  Bottling  Co.,  122  Ga.  699,  60  S.  E.  974. 
Judgment  affirmed.     All  the  justices  concur. 


Smith  v.  Milwaukee  Electbio  Railway  &  Light  Co. 

Wiiconain  Supreme  Court  —  Feh.  23,  1906. 
127  Wis.  263,  106  N.  W.  829. 

1.  Death  of  Luvsman  —  Reliance  on  Declabations  op  Supemntewdkiit  *- 

CoNTBiBUTOBT  Neolioence.  —  In  an  action  for  the  death  of  a  liiMniMi 
caused  by  a  shock  from  an  electric  wire  of  the  defendant,  held,  that  If 
the  deceased  had  been  informed  by  defendant's  superintendent  that  tht 
power  would  be  turned  off,  he  had  a  right  to  assume  that  the  wires 
not  charged,  and  he  was  not  guilty  of  contributory  negligence  in 
in  contact  with  them. 

2.  Same  —  Etidence  —  Ck)NPLiCT  —  Question  fob  Jubt.  —  Where  the  evi- 

dence as  to  defendant's  negligence  in  not  properly  insulating  wires  ami 
permitting  them  to  be  grounded  was  conflicting  it  presented  a  questioa 
for  the  jury. 

3.  Appeal  —  Exclusion  op  Evidence.  —  Where  evidence  of  a  conveTsatica 

informing  decedent  that  wires  would  be  safe  was  excluded,  and  on  a|^ 
peal  it  was  contended  that  the  exclusion  was  rendered  harmless  by  evi- 
dence of  a  subsequent  conversation  informing  decedent  that  the  wires  was 
dangerous,  held  that,  if  there  was  a  dispute  as  to  decedent's  hearing  tbs 
latter  conversation,  the  error  was  not  cured. 

Reliance  upon  Foremaii's  Assnrmaee.  —  An  experienced  lineman  felt 
a  current  of  electricity  in  a  wire  and  informed  the  foreman  of  his  squad  of 
its  dangerous  condition.  The  foreman  thereupon  felt  of  the  wire  and  pro- 
nounced it  safe.  The  lineman  took  hold  of  the  wire  again,  and  again  felt  the 
current,  but  said  no  more  to  the  foreman,  and  kept  at  work  until  he  reoeivsd 
a  severe  shock  and  injury.  It  was  held  that  he  had  no  right  to  rely  on  ths 
foreman's  assurance.  Epperson  v.  Postal  Telegraph  Cable  Co.,  7  Am.  EleetL 
Cas.  736,  155  Mo.  346,  50  S.  W.  795,  56  S.  W.  1050. 

Other  eases  In  this  Tolmne  relating  to  employees  relying  on  assuraaes 
of  a  foreman.  East  Tennessee  Telephone  Co.  v.  Carmine,  poet;  Keele$  su 
Boston  Elevated  Ry.  Co.,  post;  Cumherland  Telephone  d  Telegraph  Co.  si 
Grave's  Adm*w  et  al.,  post. 
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Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant 
Reversed. 

Statement  oi  facts  by  Sisbbckeb,  J. : 

Plaintiff,  as  adminiBtratriz  of  the  decedent's  estate,  brings  this  action  to 
iceorer  the  damages  resulting  from  his  death,  which  is  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.    It  is  alleged  that  John  J.  Smith, 
the  deceased,  was  in  the  employ  of  the  defendant  on  July  20,  1904,  and  that, 
while  in  the  discharge  of  his  duties,  he  came  in  contact  with  a  live  electric 
wire  of  defendant's  electric  light  plant  in  the  city  of  Racine,  and  that  an 
ckctric  current  of  strong  potentiality  was  thereby  caused  to  pass  through 
his  body  and  that  this  resulted  in  his  immediate  death.    Negligence  is  charged 
upon  two  grounds:     (1)  That  the  copper  wires  charged  with  an  electric  cur- 
rent of  high  voltage,  "were  negligently  and  improperly  maintained   (as  part 
9i  said  plant)  by  the  said  defendant,  in  that  the  insulation  thereof  was  de- 
fective, faulty,  worn,  and  insufficient,  as  the  defendant  well  knew  or  should 
have  known;  and,  (2)  furthermore,  in  that  the  said  wires  did  not  constitute 
a  perfect  and  distinct  circuit  well  and  safely  insulated  from  the  earth,  but 
iMd  been  allowed  by  the  negligence  of  the  defendant  to  become  connected  with 
the  earth,  thereby  causing  what  is  known  as  a  'ground,'  as  defendant  well 
kaew  or  should  have  known  in  the  exercise  of  ordinary  care.    That  the  said 
giDiiiKl  was  a  hidden  defect  highly  dangerous  to  any  person  who  might  be 
the  said  pole;  the  means  of  knowledge  thereof  being  entirely  within  the 
itrol  of  defendant."    It  is  claimed  that  for  these  reasons  the  place  upon  the 
^le  where  the  decedent  worked  was  rendered  an  unsafe  place,  and  the  pole 
were  unsafe  and  dangerous  appliances.     Defendant  denies  the  neg- 
charged  and  alleges  contributory  negligence  on  the  part  of  the  dece- 
it appears  that  on  the  day  in  question,  the  decedent,  in  the  course  of 
him  onployment  as  lineman,  worked  upon  one  of  the  poles  of  defendant's  plant. 
vnder  the  direction  of  the  superintendent  of  the  company,  and  that  while  so 
in  his  work  he  was  killed  in  the  manner  above  described.    The  pole 
question  had  several  cross-arms,  to  which  wires  were  attached;  the  upper 
sustained  telephone  wires,  while  the  lower  ones  carried  electric   light 
At  the  time  of  the  accident,  decedent  had  rested  his  weight  on  the 
ftfth  cross-arm  from  the  top  and  was  working  on  the  wires  above  the  fourth 
cross-arm.     In  doing  this  work,  his  body  came  in  contact  with  a  live  wira 
€B  the  fourth  cross-arm  and  from  it  came  the  electric  current  which  resulted 
IB  his  death.    The  decedent  had  worked  for  a  number  of  years  prior  to  the 
accident   as   a  lineman   on  electric  plants.     On  cross-examination,  plaintiff 
sought  to  elicit  evidence  of  a  conversation  between  the  decedent  and  an  officer 
of  the  defendant,  part  of  which  had  been  introduced  by  the  defendant,  as  to 
a  shutting  off  of  the  current  while  the  work  on  the  pole  and  the  wires  in 
fsestion  was  being  done.    The  court  refused  to  receive  this  evidence  and  also 
deluded  it  on  rebuttal  as  being  irrelevent  and  immaterial.    At  the  conclusion 
of  the  introduction  of  the  evidence,  defendant  moved  for  the  direction  of  a 
fcrdiet  in  its  favor.    The  court  so  directed  a  verdict,  upon  the  ground,  among 
others,  that  the  evidence  showed  that  the  decedent  was  sufficiently  warned  of 
the  dangers  incident  to  his  employment  and  that  he  therefore  assumed  the 
risk.    Judgment  was  awarded  dismissing  the  complaint  and  for  costs.    This  is 
SB  appeal  from  such  judgment. 
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Wallace  Ingalls  (Fish  &  Storms,  of  counsel) ,  for  appellant 

Kearney,  Thompson  &  Meyers  and  Clarke  M.  Bosecrantz,  f<v 
respondent. 

Opinion  by  Siebeceeb,  J. : 

The  evidence  adduced  shows  that  the  decedent  was  an  es- 
perienced  lineman  and  had  knowledge  of  the  dangers  commonly 
incident  to  such  employment  in  working  in  proximity  to  live  elee" 
trie  wires  of  high  potentiality.  It  appears  that  a  conversatioii 
which  he  had  on  the  morning  of  the  day  of  the  accident  at  the 
power  house  with  the  superintendent  in  the  presence  of  odier 
workmen  was  partly  elicited  upon  direct  examination  of  some  of 
defendant's  witnesses.  So  far  as  shown,  it  was  to  the  effect  thil 
the  superintendent  apprised  decedent  that  in  doing  the  work  on 
the  pole  in  question  he  must  look  out  for  and  guard  against  ths 
live  wires  carried  on  the  cross-arms  of  the  pole.  XTpon  cross- 
examination  of  these  witnesses,  plaintiff's  counsel  propounded  SB 
inquiry  as  to  whether  the  decedent  in  this  conversation  requested 
the  superintendent  to  shut  off  the  current  while  he  performed  the 
duties  assigned  to  him  at  the  point  in  question.  Plaintiff  slsD 
offered  to  prove  all  of  this  conversation  in  rebuttal  of  defendant 
claim  —  to  which  proof  was  admitted  —  that  decedent  was  fully 
warned  of  the  danger,  namely,  that  these  wires  were  charged  widi 
a  high  potential  current.  It  is  claimed  that  if  the  whole  conversa* 
tion  had  been  admitted,  it  would  have  tended  to  show  that  the 
decedent  was  informed  by  the  superintendent  that  the  current 
would  be  shut  off.  If  the  superintendent  so  informed  him,  it 
seems  quite  clear  that  it  would  have  been  very  material  on  the 
question  of  decedent's  contributory  negligence.  For  if  he  was  ao 
informed  he  had  a  right  to  assume  that  the  wires  were  not  charged 
with  electricity  at  the  time  he  worked  among  and  on  them  and 
he  would  not  be  guilty  of  a  want  of  ordinary  care  in  coming  in 
contact  with  them  as  he  did.  The  fact,  which  appears  in  evi- 
dence, that  in  the  forenoon  of  the  day  the  current  was  cut  off  to 
enable  the  decedent  and  other  linemen  to  repair  the  wires,  lends 
emphasis  to  the  importance  of  this  evidence  as  tending  to  show 
that  he  was  free  from  contributory  negligence,  and  that  he  had  a 
right  to  assume  that  the  current  had  been  cut  off.  The  trial 
court  ruled  that  the  decedent  was  sufficiently  warned  of  the  danger 
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ind  that  he  assumed  the  risk  incident  to  it,  and  that  therefore  no 
acticmal  negligence  was  shown.     It  is  manifest  from  the  record 
that  the  verdict  was  directed  upon  the  ground  that,  under  the 
facts  and  circumstances  disclosed  by  the  evidence,  it  conclusively 
appeared  that  decedent  had  assumed  the  risk  of  all  dangers  incident 
to  the  alleged  negligence.     As  above  indicated,  this  is  erroneous 
if  he  had  been  informed  or  was  led  to  believe  that  the  current 
would  be  cut  off  the  wires  with  which  he  came  in  contact.     The 
evidence,  as  to  defendant's  negligence  in  the  respect  charged,  is 
m  conflict  and  permits  of  different  reasonable  inferences  in  sup- 
port of  the  claims  of  either  party,  and  it  therefore  presents  a 
foestion  to  be  determined  by  a  jury.     Beyer  v.  St.  Paul  Fire  £ 
Mmrine  Insurance  Company,  112  Wis.  138,  88  N.  W.  57 ;  Zentner 
V.  Oskkash  Qas  Light  Co.  (decided  November  15,  1905),  9  Am. 
DectL  Cas.  — ,  105  N.  W.  911. 

The  ruling  above  complained  of  was  erroneous  upon  a  well- 
established  rule  as  to  the  competence  and  materiality  of  evidence, 
lamelyy  that  all  parts  of  a  conversation,  if  material  to  the  issues 
litigated,  may  properly  be  offered  by  either  party  as  a  matter  of 
iigfat,  and  ^^  each  party  may  give  his  version  of  a  conversation, 
and  if  one  gives  a  part  sufficiently  complete  to  be  material  to  the 
ease,  the  other  has  the  right  to  prove  the  balance.     That,  of 
course,  he  may  do  by  cross-examination,  or  by  other  witnesses." 
Fertig  v.  State,  100  Wis.  301,  75  N.  W.  960,  and  cases  cited; 
Garvin  v.  Gates,  73  Wis.  513,  41  N.  W.  621 ;  Hupfer  v.  National 
Distilling  Company  (decided  herewith),  106  N.  W.  831.     The 
respondent  contends  that  these  rulings  of  the  court  cannot  be  re- 
garded as  prejudicial,  because,  after  the  alleged  conversation  at 
the  power  house,  at  a  meeting  of  the  superintendent  and  the  dece- 
dent in  the  street  near  the  pole  on  which  the  accident  occurred, 
the  superintendent  informed  him  as  he  was  ascending  the  pole 
that  the  wires  were  charged  with  an  electric  current,  and  that  he 
must  look  out  for  this  danger.     It  is  true  that  defendant's  wit- 
nesses testified  to  this  effect,  but  it  also  appears  by  the  evidence 
of  the  witness  Randall,  who  worked  with  decedent  and  was  at  the 
foot  of  the  pole  where  this  conversation  is  claimed  to  have  oc- 
emred,  that  in  speaking,  the  superintendent  addressed  him  and 
not  the  decedent,  and  that  decedent  had  then  ascended  the  pole 
to  such  a  height  that  on  account  of  noises  he  probably  did  not  hear 
41 
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what  was  said,  and  that  he  did  not  thereafter  communicate  to  the 
decedent  anything  said  by  the  superintendent.  Under  these  w 
cumstances,  it  cannot  be  said  that  it  appears  without  dispute  tkit 
the  decedent  was  warned  that  the  wires  were  charged  witi  in 
electric  current.  The  exclusion  of  this  evidence  was  prejudiciil 
and  neceseitates  a  retrial  of  the  case. 

The  judgment  is  reversed,  and  the  cause  remanded  for  g  df« 
trial. 


:l 


Caeeoll  v.  Gkand  Ronde  Electeic  Co. 

Oregon  Supreme  Court  —  Feb.  27,  190S. 

4  St.  Ry.  Rep,  909,  47  Ore.  424.  84  Pac.  389. 

1.  Electbicitt  —  Neglect  op  Bbokeh  ELEOrmc  Wibeb.  —  Permitting  >  *ah 

charged  with  23,500  volts  of  electricity,  to  remain  for  about  tirenty 
fastened  to  a  picket  fence  beside  a  public  liigfawaj,  in  such  ■  nmditiM 
that  any  living  creature  coming  in  contact  with   Huch  wire  i 
sarily  sulTer  death,  affords  prima  facie  evidence  of  negligence, 

2.  Saue  —  CoNTBiBUTOBY  Neqi.ioenck  IN  Goiso  Xeak  Bboken  Wibeb,  ina 

Wabnikq,  to  See  if  Still  Charged.  —  Where  n  person  twenty-four  jim 
old  had  been  warned  to  keep  away  from  a  broken  wire,  which  was 
charged  with  electricity,  and  one  end  of  which  had  bet^  fastened 
a  picket  fence,  but,  concluding  to  ascertain  whether  or  not  the 
wire  waa  etill  charged  with  electricity,  he  teited  the  top  of  one  ol  It* 
fence  pickets  with  his  left  hand  and  pointed  his  index  flnger  toward  U» 
wire,  which  waa  about  eight  inches  distant,  when  there 
flaflh,  burning  his  hand  and  killing  him.  he  was  guilty  of  contribuufT 
negligence,  as  matter  uf  law.  defeating  his  right  to  a  recovery 
.  AsHUMiTios  OF  Risk.  —  The  law  does  not  recogniw  a  distinction  belff 


Qkk.]  Cabboll  v.  Gsajtd  Bokdb  Electbic  Co.  643 

ft  priTate  oorporatioii,  to  reeorer  damages  resulting  from  his  death,  which  is 
to  have  been  caused  by  its  negligence  in  constructing  lines  of  electric 
and  in  failing  to  repair  such  wires  when  broken.  The  answer  denies 
tke  material  averments  of  the  complaint,  and,  for  a  further  defense,  alleges 
ttai  Carroll's  death  ensued  from  his  own  carelessness.  The  allegations  of 
■tw  matter  in  the  answer  were  put  in  issue  by  the  reply,  and  at  the  trial, 
tte  plaintiff  having  introduced  her  testimony  and  rested,  the  court,  on  motion 
«f  defendant's  counsel,  gave  a  judgment  of  nonsuit,  and  she  appeals. 

Leroy  Lomax  and  Gustave  Anderson,  for  appellant 
T.  H.  Crawford,  for  respondent 

Opinion  by  Moobe,  J. : 

The  bill  of  exceptions  shows  that  the  defendant  operates  at 
Cove  a  power  plant,  where  it  generates  electricity,  which  is  trans- 
mitted on  overhead  wires  seventeen  miles  westerly  to  La  Grande 
at  a  pressure  of  23,500  volts,  and  by  a  branch  from  the  main  line, 
itirting  at  a  point  about  five  miles  from  Cove,  is  carried  a  current 
at  the  same  voltage  southerly  eight  miles  to  Hot  Lake  and  sup- 
plied from  substations  at  both  termini  to  customers  who  use  it  for 
Hf^t,  heat,  or  power.  The  injury  complained  of  occurred  on  the 
kanch  line  where  it  runs  south  on  the  west  side  of  a  public  high- 
way extending  through  the  farm  of  Frank  Hempe.  This  line  con- 
flats  of  three  uninsulated  wires,  one  of  which  is  suspended  from 
&e  tops  of  poles  about  thirty  feet  high,  set  about  125  feet  apart, 
and  the  other  wires  are  attached,  each  to  the  end  of  cross-arms 
fastened  to  such  poles  near  the  top. .  A  very  severe  wind  arising, 
Sunday,  August  27,  1905,  at  about  4  o'clock  in  the  afternoon, 
blew  a  green  limb  from  a  tree  growing  on  Hempe's  land  across 
the  wires,  causing  two  of  them  to  bum  off  and  fall,  so  that  the 
ends  thereof,  in  the  direction  from  whence  the  current  came, 
lodged,  one  against  the  pole  by  which  it  was  suspended,  and  the 
other  on  the  ground,  where  it  emitted  sparks,  setting  fire  to  dry 
leaves;  and,  some  cattle  being  near,  John  W.  Minnick,  who  with 
his  employees  was  threshing  grain  for  Hempe,  apprehending 
dinger,  by  using  a  dry  stick,  looped  the  wire  over  the  end  of  a 
picket  in  a  fence  inclosing  a  lawn  about  Hempe's  house,  pushing 
the  noose  down  against  the  upper  rail  of  the  palings.  The  loop 
placed  over  the  picket  not  appearing  to  be  securely  fastened, 
llinnick  bent  the  wire  more,  still  using  the  dry  stick  for  that 
purpose,    and,   wondering   whether   it   still    possessed   electrical 
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energy,  he  put  out  his  finger,  and  when  it  came  within  about  eight 
inches  of  the  wire  a  blaze  suddenly  appeared,  burning  hia  hand 
and  causing  him  to  fall  insensible,  from  the  effects  of  which  ihodt 
he  did  not  fully  recover  for  several  days,  Minnick's  son,  geeing 
his  father  fall,  immediately  ran  to  his  assistance,  when,  coming 
in  contact  with  the  wire  that  was  lodged  against  the  pole,  he  bIm 
received  a  shock.  Soon  after  the  wires  fell,  a  dog  chasing  Cittle 
away  from  the  place  of  danger  also  came  in  contact  with  ihe 
electric  current.  When  the  end  of  the  wire  was  fastened  to  the 
fence,  Hempe's  son  George  was  present  and  knew  that  the  seven! 
shocks  were  so  received.  Leonard  Carroll,  who  was  24  years  old. 
was  working  in  August,  1905,  for  Hempe  as  a  farm  laborer.  He 
was  not  at  the  home  of  his  employer,  however,  when  the  wirei 
fell ;  but,  returning  that  evening,  he  ate  supper  with  the  familj 
and  also  breakfast  the  next  morning,  at  which  meals  the  dangerotu 
condition  of  the  wires  was  freely  commented  upon,  the  severti 
shocks  received  therefrom  were  adverted  to,  and  at  breakfsst 
Hempe,  in  his  hearing,  warned  the  persons  participating  in  the 
repast  to  keep  away  from  the  broken  wires,  as  by  approaching 
them  they  might  be  killed.  Carroll  assisted  that  forenoon  inhall^ 
ing  oats  from  Hempe's  field  to  Minnick's  machine  to  be  threshei 
About  12  o'clock  that  day,  as  GJeorge  Hempe,  who  was  nearly 
Carroll's  age.  was  returning  to  the  house  for  tlie  midday  metl 
he  concluded  to  ascertain  whether  or  not  the  broken  wires,  whid 
had  not  been  repaired,  were  still  charged  with  electricity,  anJ 
going  inside  the  inclosure  to  the  place  where  the  end  of  the  wire 
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broken  wires.     On  croB8-examination  George  stated  that  he  told 
Carroll  about  Minni(^8  getting  shocked  and  knocked  down,  where- 
upon defendant's  counsel,  referring  thereto,  inquired :  '*'  Did  you 
tdl  him  he  put  his  hand  up  towards  the  wire  and  there  was  a 
Uaze  came  out  to  him,  and  that  is  the  way  he  got  it  ?  "    To  which 
tbe  witness  replied :  '^  Yes ;  I  think  I  told  him  something  to  that 
effect."     Beferring  to  the  manner  in  which  Carroll  was  injured, 
the  witness  was  further  asked  on  cross-examination :  ^^  Isn't  it 
1  fact  that  he  went  up  and  took  hold  of  the  picket  there  and  stuck 
his  finger  out  in  that  way  ?  "    And  he  answered :  "  Well,  when  he 
look  hold  of  the  picket,  he  reached  out  and  took  hold  of  it  like 
that,  and  these  three  fingers  closed  while  the  other  extended.    Q. 
Extended  out  towards  the  wire?     A.  Yes.     *     *     *     Q.  Well, 
now,  did  his  hand  come  in  contact  with  the  wire?     A.  I  don't 
dunk  it  did.    The  last  time  I  saw  it  before  the  blaze  started,  it 
vas  probably  about  eight  inches  from  the  wire,  and  after  the 
Uase  started  I  could  not  say.     *     *     *     Q.  As  a  matter  of  fact, 
from  where  he  took  hold  of  that  picket  here,  his  finger  —  his  fore- 
finger of  his  left  hand  —  was  pointed  directly  towards  the  wire, 
wasn't  it  ?    A.  Yes."    Frank  Hempe,  as  plaintiffs  witness,  testi- 
fied that  he  was  not  at  home  when  the  wires  burned  off,  but  that 
he  returned  that  night  about  8  o'clock.    In  referring  to  the  broken 
at  that  hour,  plaintiff's  counsel  inquired :  "  What  did  you 
about  that  ?  "     And  the  witness  answered :  "  Well,  they  were 
sparking  and  I  cautioned  the  people  that  they  were  dangerous  and 
to  keep   away  from  those  wires.     *     *     *     Q.  You   saw   the 
wires!     A.  I  didn't  see  any  wire.     I  saw  the  fire  and  sparks. 
I  didn't  see  any  wire.     I  thought  it  was  dangerous."     On  cross- 
examination,  defendant's  counsel,  referring  to  Monday,  August 
28,  1906,  inquired :    "  I  will  ask  you  to  state  whether  or  not,  at 
the  breakfast  table  that  morning,  when  Mr.  Leonard  Carroll  was 
present  and  your  son  George,  that  you  said  to  all  of  those  parties 
to  stay  away  from  that  wire ;  that  it  was  extremely  dangerous, 
and  they  might  get  killed  ? "     To  which  he  replied :     "  Yes." 
Mrs.  Frank  Hempe,  as  plaintiff's  witness,  testified,  on  cross-ex- 
imination,  that  Leonard  Carroll  took  supper  with  her  family 
Simday  evening,  August  27,   1905,   when  the  breaking  of  the 
wires  was  discussed ;  that  at  the  breakfast  the  next  morning,  when 
Carroll  was  present,  the  broken  wires  were  again  the  subject  of 
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debate,  and  attention  was  called  to  Minnic^'s  being  knodced  down; 
that  she  heard  her  husband  say,  at  that  meal,  in  the  presence  of 
Carroll,  and  of  her  son  Q^orge,  to  stay  away  from  the  wirea^  for 
if  they  went  about  them  they  were  liable  to  be  killed.  The  wi^ 
ness,  referring  to  what  was  further  observed  on  that  ooeasion, 
testified  as  follows : 

**  I  said  the  best  thing  to  do  was  to  keep  away  from  that  wine.  Q.  Mr. 
Leonard  Carroll  was  there  at  that  time?  A.  Yes.  Q.  Was  that  at  the  break- 
fast table  or  the  supper  table?  A.  Breakfast  table.  Q.  Well,  these  matters 
were  talked  —  were  made  a  matter  of  general  conversation  —  were  they  Bot, 
between  the  parties  at  the  supper  table  and  brakfast  table?  A.  Yea.  Q.  Aafk 
to  what  extent  Mr.  Minnick  had  got  hurt?  A.  Yes.  Q.  And  that  it  was  for* 
tunate  that  he  didn't  get  killed  and  matters  of  that  kind?  A.  Yea.  Q. 
it  was  discussed  how  dangerous  it  would  be  if  a  person  happened  to  get 
the  wire,  if  it  happened  to  be  charged  with  electricity?  That  was  aU  talkied, 
wasn't  it,  Mrs.  Hempe?    A.  Yes." 

Though  no  testimony  was  introduced  on  the  part  of  the  de- 
fendanty  the  answer  states  facts  which  were  evidently  relied  QpoQ 
to  excuse  the  delay  in  failing  to  discover  the  break  in  the  wiiei^  j 
so  that  it  might  sooner  have  been  repaired.    That  pleading  details  ■[ 
the  manner  in  which  the  defendant's  station^  substations,  and  f 
transmission  lines  are  constructed,  maintained,  and  operated,  and  f 
avers  that  the  power  plant,  at  the  time  of  the  wind  storm  adverted 
to,  was  supplied  with  the  latest  and  best  improved  electrical  de- 
vices for  promptly  detecting  any  grounding  of  the  wires.     That 
at  the  time  the  wires  were  burned  off  at  Hempe's  farm  a  tree  fell 
upon  the  main  line  at  a  point  about  four  miles  east  of  La  Grande, 
breaking  the  wires,  the  grounding  of  which  simultaneously  at  each 
place  was  immediately  indicated  at  the  station  at  Cove,  where- 
upon the  plant  was  instantly  shut  down.     That  the  break  in  the 
main  line  was  soon  thereafter  located  and   about  midnight  re- 
paired, when  the  electric  power  was  applied  at  Cove  and  "  tested 
out  clear"  on  the  transmission  lines,  owing  to  the  fact  that,  at 
Hempe's  farm,  the  end  of  the  broken  wire  had  been  placed  on  the 
dry  picket  fence,  thereby  producing  such  insulation  as  to  prevent 
the  grounding  of  the  current  at  that  place,  and  thus  rendering  it 
impossible  to  detect  a  break  in  the  wires  at  the  power  station. 
That  at  Hot  Lake  the  electric  substation  is  automatic  in  its  opera- 
tion, requiring  only  occasional  attention  to  insure  its  efficiency, 
and  on  August  28,  1905,  an  employee  of  the  defendant  going  to 
that  place  discovered  that  two  of  the  wires  leading  thereto  were 
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**deady"  indicating  a  break  therein  on  the  branch  line,  and  im- 
mediately telephoned  the  person  managing  the  power  plant,  who 
instantly  stopped  the  machinery  in  order  that  the  necessary  re- 
pairs might  be  made.  In  a  few  minutes  thereafter  the  defendant 
was  notified  by  telephone  that  a  man  had  been  killed  at  Hempe's 
farm,  by  coming  dangerously  near  or  in  contact  with  a  broken 
wire;  such  person  proving  to  be  plaintiff's  intestate. 

The  care  which  the  law  exacts  from  any  person,  firm,  or  cor- 
poration, engaged  in  operating  an  instrumentality  is  always  in 
proportion  to  the  degree  of  danger  reasonably  to  be  apprehended 
from  the  use  of  the  means  employed.  Electricity  is  a  natural 
force,  the  power  of  which  is  fully  comprehended  only  by  experts, 
who  may  be  aware  of  the  measure  applied,  and,  when  such  in- 
stantaneous energy  is  transmitted,  either  in  large  quantities  or 
at  high  voltage,  the  wires  conducting  it  should  be  placed  and  kept 
beyond  the  reach  of  common  people  who  have  no  conception  of 
tbe  extreme  danger  to  which  proximity  to,  or  contact  therewith 
will  necessarily  expose  them.  This  danger  is  augmented  by  the 
falling  of  electric  wires  in  places  of  common  resort,  and  the  peril 
is  enhanced  by  the  length  of  time  the  wires  remain  down  in  such 
localities.  Without  attempting  to  discuss  the  defendant's  alleged 
excuse  for  its  failure  sooner  to  discover  the  break  in  the  wires  on' 
the  branch  line,  we  shall  take  for  granted  that  permitting  a  wire 
diarged  with  23,500  volts  of  electricity  to  remain,  for  about 
twenty  hours,  fastened  to  a  picket  fence,  beside  a  public  highway, 
in  such  a  condition  that  any  living  creature  coming  in  contact 
with  such  wire  must  necessarily  suffer  death,  affords  prima  facie 
evidence  of  negligence.  Boyd  v.  Portland  General  Electric  Co., 
7  Am.  Electl.  Cas.  661,  40  Ore.  126,  66  Pac.  576,  57  L.  R.  A. 
619;  Haynes  v.  Raleigh  Gas  Co.,  5  Am.  Electl.  Cas.  264,  114 
y.  C.  203,  19  S.  E.  344,  26  L.  R.  A.  810,  41  Am.  St.  Rep.  786. 

Having  assumed,  without  deciding,  that  the  defendant's  want 
of  ordinary  care  in  failing  sooner  to  repair  its  branch  line  was 
the  primary  cause  of  the  injury  complained  of,  it  remains  to  be 
seen  whether  or  not  the  testimony  introduced  by  the  plaintiff 
shows  that  Leonard  Carroll  was  also  guilty  of  negligence  con- 
tributing to  his  death.  It  has  been  repeatedly  held  in  this  State, 
in  actions  to  recover  damages  resulting  from  a  personal  injury, 
that,  if  it  appears  from  the  testimony  offered  by  the  plaintiff. 
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that  the  person  sustaining  the  hurt  was  also  guilty  of  nt 
without  whioli  the  injury  complained  of  would  not  have  happened, 
fluch  proof,  as  a  matter  of  law,  will  defeat  a  recovery.  Ttuka  t. 
2f.  P.  Terminal  Co.,  41  Ore.  83,  68  Pac.  436;  Massey  v.  StlUr. 
45  Ore.  267,  77  Pac.  397;  Abbott  v.  0.  R.  &  N.  Co.  (Ore.),  80 
Pac.  1012.  In  AndcTson  v.  Jersey  City  Elec.  Light  Co.,  1  Am. 
Electl.  Cas.  557,  64  N.  J.  Law,  665,  46  Atl.  S93,  48  L.  R.  A. 
61G,  81  Am.  St.  Rep.  504,  the  plaintiff,  desiring  to  convince  i 
companion  that  an  electric  wire  was  so  insulated  that  no  injury 
could  result  to  a  person  by  coming  in  contact  with  it,  deliberately 
touched  the  wire  to  make  the  demonstration,  when  he  reeeired 
B  severe  shock,  seriously  injuring  him.  In  an  action  to  recover 
the  damages  sustained,  a  judgment  of  nonsuit  was  rendered,  is 
affinning  which,  Mr.  Justice  Ochhebe,  referring  to  the  plaiuti^ 
Bays: 

"  He  knew  that  the  wire  might  be  duigerous  if  the  insulatioD  wu  art 
perfect,  and,  having  voluntarily  asBumed  the  risk  of  injurj  in  order  to  Tind^ 
eate  the  soundnens  of  his  judgment,  he  has  no  one  but  bimself  to  blame  for 
the  conftequencea  which  followed." 

So,  too,  in  Wood  v.  Diamond  Electric  Co.,  185  Pa.  52».  3* 
Atl.  1111,  a  person  having  been  killed  by  coming  in  contact  wilti 
a  wire  screen  charged  with  electricity,  which  screen  was  ueed  f> 
protect  glass  in  a  photographic  gallery  from  breaking,  the  plain- 
tiff's intestate,  to  demonstrate  to  the  multitude  assembled  in  con- 
sequence of  the  death,  that  the  shield  was  not  laden  with 
tricity,  voluntarily  touched  it,  causing  his  death  also.     An  ai 
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answer  that  the  electric  current  was  not  turned  on  until  about  12 
o'dock  tliat  night.     It  will  also  be  kept  in  mind  that  this  wit- 
iieaSy  on  Monday  morning,  in  the  presence  of  Carroll,  warned  all 
penons  at  the  breakfast  table  to  keep  away  from  the  broken  wires, 
saying  they  were  extremely  dangerous,  and  that  by  coming  in 
eontact  with  them  death  might  ensue.     Mrs.  Hempe,  also,  in  Car- 
roll's hearing,  reiterated  the  warning.     It  must  be  assumed  that 
Carroll  knew  that,  if  he  approached  the  broken  wires,  so  as  to 
eome  in  contact  with  them,  danger  was  imminent.     Though  Car- 
ToQ  was  not  present  when  the  wires  burned  off  Sunday  evening, 
lie  must  have  known  the  manner  in  which  Minnick  received  the 
fkoA  that  prostrated  him  on  that  occasion,  for  George  Hempe 
testified  that  he  told  Carroll  that  Minnick  put  his  hand  out 
ftowards  the  wire.     Notwithstanding  Carroll's  knowledge  of  the 
dangerous  condition  of  the  broken  wires,  and  the  warnings  given 
\j  Mr.  and  Mrs.  Hempe  to  keep  away  from  the  place  where  he 
ns  injured,  he  evidently  concluded  to  make  the  same  experiment 
Alt  Minnick  tried,  and,  in  doing  so,  he  was  killed. 

It  is  argued  by  plaintiff's  counsel  that  the  law  recognizes  a  dis- 

tfaietion  between  knowledge  of  the  condition  of  an  instrumentality 

and  recognition  of  the  risk  incident  thereto;  and,  this  being  so, 

tbofn^  Carroll  may  have  known  that  to  approach  the  broken  wire 

was  hazardous,  the  court,  in  the  absence  of  any  testimony  tending 

to  show  that  he  was  aware  of  the  peril  to  which  he  was  exposed, 

erred  in  concluding,  as  a  matter  of  law,  that  his  death  was  caused 

Vy  his  contributory  n^ligence.     The  legal  principle  involved  has 

lieen  established  as  a  rule  in  this  State.     Roth  v.  N.  L,  Lumber 

Co.,  18  Ore.  205,  22  Pac.  842 ;  Johnston  v.  Oregon  Short  Line, 

23  Ore.  94,  31  Pac.  283;  Viohl  v.  N.  P.  Lumber  Co.  (Ore.),  80 

Pac  112.     These  cases  were  actions  instituted  by  servants  against 

Aeir  masters  to  recover  damages  for  personal  injuries  received 

vliile  engaged  in  the  performance  of  duties  devolving  upon  the 

plaintiffs,  respectively.     The  rule  thus  recognized  is  based  upon 

the  theory  that,  though  a  servant  may  have  knowledge  of  the 

dingers  incident  to  his  employment,  if  the  service  required  of 

him  demands  a  speedy  performance,  such  haste  will  excuse  his 

taiporary  lapse  of  memory  in  failing  to  take  cognizance  of  the 

perU  to  which  he  is  exposed.     Oiraudi  v.  Electric  Imp.  Co.,  6 

Am.  ElectL  Cas.  818,  107  Cal.  120,  40  Pac.  108,  28  L.  K.  A. 
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596,  48  Am.  St.  Bep.  114.     In  the  case  at  bar  the  relation  of 
master  and  servant  did  not  exist  between  Carroll  and  the  defendr   ] 
ant  company,  nor,  so  far  as  we  are  able  to  discover  from  the  Ull 
of  exceptions,  was  there  any  necessity  compelling  him  to  apprcMU^    ^ 
the  broken  wires,  nor  any  circumstances  that  induced  him  for  an 
instant  to  become  oblivious  to  the  peril  that  might  be  produced 
from  contact  with  them.     The  rule  invoked  cannot  therefore  hava    . 
any  application  to  the  facts  involved. 

It  will  be  borne  in  mind  that  Carroll  was  twenty-four  years  old 
at  the  time  he  received  the  fatal  shock,  and  his  age  precludes  tiie 
application  of  the  prevailing  rule  as  to  the  liability  of  railroads 
for  injuries  sustained  by  children  while  playing  on  turntables,  or    j 
for  hurts  sustained  by  persons  of  immature  years  from  other  in-   i 
strumentalities  which  they,  by  the  carelessness  of  others,  are  per-   * 
mitted  to  approach.     Carroll  probably  did  not  know  that  the  wirei   ? 
transmitted  such  a  high  voltage  of  electricity.     He  had  been  em- 
ployed at  Hempe's  farm  about  a  month  prior  to  his  death,  and,    \ 
having  frequent  opportunity  to  observe  the  condition  of  the  wires, 
he  must  have  known  that  they  were  uninsulated,  and  were  used 
for  supplying  electricity  for  lighting  purposes.     As  he  must  hsTS 
been  aware  of  these  facts,  he  ought  also  to  have  known  that  con- 
tact with  a  wire,  transmitting  sufficient  electricity  for  general 
illumination,  was  extremely  dangerous,  and  he  should  have  ac- 
cepted the  advice  of  Mr.  and  Mrs.  Hempe  and  remained  away 
from  the  broken  wires.     Instead  of  obeying  these  warnings,  he 
evidently,  like  Minnick,  desired  to  see  how  near  the  wire  he  could 
place  his  finger  without  sustaining  a  shock,  and  his  hand  coming 
in  contact  with  the  wire  or  within  its  danger  zone,  he  was  killed. 

We  think  his  act  in  this  respect  shows  such  contributory  n^i- 
gence  as  to  prevent  a  recovery  of  the  damages  sustained,  and 
hence  the  judgment  is  affirmed. 

On  Rehearing. 

In  a  petition  for  a  rehearing,  plaintiff's  counsel,  invoking  the 
rule  that  on  a  motion  for  a  judgment  of  nonsuit  all  reasonable 
presumptions  and  every  legitimate  inference  that  can  arise  from 
the  evidence  should  be  invoked  in  favor  of  the  party  bringing  the 
action,  so  as  to  carry  the  case  to  the  jury,  insist  that  this  court,  in 
reviewing  the  testimony  given  at  the  trial,  improperly  considered 
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parts  thereof  and  omitted  other  material  parts,  to  the  injury  of 
tfieir  client.  The  principal  objection  is  made  to  a  statement  con- 
tained in  the  opinion  to  the  effect  that  Leonard  Carroll  pointed 
Mb  finger  at  the  wire  when  he  was  killed. 

A  re-examination  of  the  bill  of  exceptions  shows  that  G^rge 
Honpe,  as  plaintiff's  witness,  testified  that  Carroll  went  with  him 
to  the  picket  fence,  knowing  that  the  witness  was  going  to  test 
die  wire  to  determine  whether  or  not  it  was  still  alive.  Hempe 
further  testified  that  the  wire  was  broken  about  twenty-five  feet 
from  the  pole  and  extended  from  the  picket  to  which  it  was  fas- 
tened northerly  up  to  the  insulator  by  which  it  was  suspended, 
and  that  the  pole  referred  to  stood  in  the  public  road  about  six  or 
ei^it  feet  east  of  the  picket  fence.  In  answer  to  the  question: 
**  How  was  the  wire  with  reference  to  being  down  even  with  the 
fence  or  above  or  below  ?  What  was  the  relative  position  of  the 
wire  along  there  ?  "  the  witness  replied :  "  To  my  remembrance 
the  wire  was  about  that  high  from  the  picket  [About  five  or  six 
inches.  —  Reporter.]"  Plaintiff's  counsel,  referring  to  Carroll, 
inquired :  ^^  You  say  he  took  hold  of  one  of  the  pickets  with  his 
left  hand  ?  '*  and  Hempe  answered :  "  Yes.  Q.  About  what  dis- 
tance was  it  back  where  he  took  hold  of  the  picket  from  the  end 
of  the  wire  that  was  hanging  on  the  picket  ?  A.  Well,  I  think  it 
was  about  two  feet  or  thereabouts.  Q.  Then  how  far  was  the  wire 
that  was  suspended  along  in  front  of  the  pickets?  How  far  in 
front  of  his  hand  was  the  body  of  the  wire  along  there,  if  you 
know  ?  How  close  was  his  hand  to  it  ?  A.  Well,  probably  about 
eight  inches  from  the  wire.  Q.  In  other  words,  the  wire  just 
passed  by  his  hand  towards  the  end  of  it  ?  A.  Yes.  Q.  Where 
were  you  testing  it  with  the  stick  ?  A.  At  the  end  of  the  wire. 
Q.  And  he  was  standing  at  the  north  side  of  you,  was  he?  A. 
Yes."  The  upper  end  of  a  picket,  cut  from  the  fence  above  the 
top  stringer  and  supposed  to  be  the  one  Carroll  grasped,  was  iden- 
tified by  the  witness,  offered  in  evidence,  and  sent  up  as  an  exhibit. 
This  part  of  the  picket  is  tapered  wholly  on  one  edge  so  that  the 
apex  is  in  line  with  the  opposite  side. 

Defendant's  counsel,  referring  to  the  manner  in  which  Carroll 
was  injured,  inquired :  "  Isn't  it  a  fact  that  he  went  up  and  took 
hold  of  the  picket  there  and  stuck  his  finger  out  in  that  way  ?  A. 
Well,  when  he  took  hold  of  the  picket,  he  reached  out  and  took 
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bold  of  it  like  tb&t,  and  these  three  fingers  closed  while  the  other 
extended.  Q.  Extended  out  towards  the  wiref  A.  Ya.  Q. 
Now,  when  you  saw  that  finger  sticking  out  there,  at  tbat  ii 
you  saw  the  flash  from  the  wire  to  his  finger,  didn't  you  I  A. 
Yes  —  not  at  that  instant  exactly,  but  a  very  short  time  imtil  tla 
electricity  made  the  circuit.  *  *  *  Q.  When  he  took  bddtf 
the  picket,  waa  be  turned  looking  towards  you,  or  which  way  m 
he  looking!  A.  He  was  looking  almost  straight  ahead  of  him,! 
should  think.  *  *  *  Q.  Well,  now,  did  his  hand  come  ii 
contact  with  the  wire}  A,  I  don't  think  it  did.  The  last  time  I 
saw  it  before  the  blaze  started,  it  was  probably  about  eight  indM 
from  the  wire,  and  after  the  blaze  started  I  could  not  say.  (^ 
You  don't  know  whether  his  hand  came  in  contact  with  the  wi» 
or  not !  A.  I  don't  know.  It  didn't  before  the  durent  started, 
and  after  the  current  started  I  could  not  say,  there  was  such  ■ 
bright  blaze.  Q.  Now,  George,  isn't  it  a  fact  that  he  walked  vf 
there,  and,  when  you  were  testing  that  matter,  stepped  acroea  tbc 
ditch  and  simply  reached  out  his  hand  towards  that  wire  and  le- 
ceived  that  shock?  Isn't  that  a  fact,  George?  A.  No,  sir;  ht 
put  his  left  hand  on  the  fence.  Q.  And  stuck  his  finger  on* 
towards  it  this  way  ?  That  is  the  way  he  did  it,  didn't  he!  A  I 
can  show  you  with  the  picket.  Q.  Didn't  he  point  his  finger  ant 
towards  the  wire?  That  finger  never  closed.  The  other  thne 
fingers  closed  on  the  picket,  and  the  fourth  finger  extended,  ^ov, 
don't  yoii  know,  as  a  matter  of  fact,  that  he  was  pointing  hii 
•  at  the  wire?     A.  No,  I  don't  know  it.     Q.  Well,  why  do 
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for  if  he  was  negligent  in  pennitting  such  appliance  to  lemain  ^ 
exposed.     The  law  imposes  upon  a  person  sui  juris  the  obligatioii  j 
to  use  ordinary  care  for  his  own  protection,  the  degree  of  whicfti  -^ 
is  commensurate  with  the  danger  to  be  avoided.     As  danger  from 
uninsulated  wires  is  proportionated  by  the  amount  of  electricity  80 
transmitted,  contact  with  such  wires  should  be  avoided  when  their ' 
existence  is  known.     So,  too,  suspicion,  entertained  by  a  person 
of  suitable  age  and  reasonable  discretion,  that  a  fallen  wire  it 
charged  with  electricity,  should  induce  him  to  shun,  if  poasiUe,  j 
the  surmised  peril,  for  the  rule  of  law  is  that  one  who  voluntarily 
assumes  a  position  of  danger,  the  hazards  of  which  he  1md6^  } 
stands  and  appreciates,  cannot  recover  for  an  injury  from  a  rHn  t 
incident  to  the  position.     Fitzgerald  v.  Connecticut  River  Pap$r  \ 
Co.,  166  Mass.  166,  29  N.  E.  464,  31  Am.  St  Eep.  537 ;  Rohinam  ' 
V.  Manhaitan  Ry.  Co.  (Conn.  PI.),  26  N.  Y.  Supp.  91. 

Leonard  Carroll  entertained  a  suspicion, as  to  the  danger  that 
might  result  from  contact  with  the  broken  wire,  but  he  evidently 
did  not  know  that,  if  it  was  '^  alive,"  it  was  so  heavily  charged 
with  electricity  that  death  would  ensue  if  he  came  within  the 
hazard  belt.  As  he  had  been  warned,  however,  of  the  danger  faj 
Mr.  and  Mrs.  Hempe,  informed  by  their  son  Gteorge  that  Min- 
nick  received  a  shock  that  prostrated  him  by  putting  his  hand 
up  "  towards  "  the  wire,  and  knew  that  a  test  was  to  be  made  to 
ascertain  whether  or  not  electricity  was  present,  thereby  imputing 
a  suspicion  of  its  existence,  we  think  the  testimony  shows  that  he 
voluntarily  assumed  a  position  of  danger,  the  hazards  of  which 
ought  to  have  been  known  by  a  person  of  his  age  and  discretion. 

The  petition  is  therefore  denied. 


Martin  v.  Des  Moines  Edison  Light  Co. 

Iowa  Supreme  Court  —  March  8,  1906, 

131  Iowa  724,  106  N.  W.  359 

1.  Death  op  Employee  of  Electric  Light  Company  from  Contact 

Iron  Rod  Connected  with  Switchboard  —  Evidenck.  —  In  an  action 
against  an  electric  light  company  to  recover  for  the  death  of  an  emplojee 

Expert  Eridenoe.  —  See  note  to  Citizens  Telephone  Co.  v,  Thomas,  post. 
Care  Required  of  Eleotrloal  Companies.  —  See  note  to  Quest  v.  Jdltoa 

Illuminating  Co,,  post. 
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Tcsnltiiig  from  a  shoek  receiyed  from  an  iron  rod  supporting  the  defend- 
ant's switchboard,  eridenee  held  suflScient  to  sustain  verdict  for  plaintiff. 

1  Baxb  —  EviDKNGB  —  QpiRioiT  OP  ExPEBT.  —  In  an  action  for  the  death  of 
aa  employee  from  an  electric  shock,  it  was  the  theory  of  the  defendant 
tliat  death  resulted  from  heart  disease  or  other  natural  cause  and  not 
from  an  electric  shock.  It  was  held  that  the  opinion  of  an  expert,  as  to 
whether  or  not  deceased  reoeiyed  an  electric  shock  before  he  fell,  was 
inadmissible. 

t  IiacTBiGAi.  CoMPAimBS  —  Cabb  Rbquibbd.  —  People  producing  or  using 
eleetrieity  must  exercise  a  high  degree  of  prudence  and  watchfulness  pro- 
portioned  to  the  magnitude  and  subtlety  of  the  peril  to  be  guarded 


Appeal  by  defendant  from  a  verdict  and  judgment  for  plaintiff. 
Mmfened. 

Clark  dt  McLaughlin  and  James  B.  Weaver,  Jr.,  for  appellant 

Parrish,  Dowell  £  Parrish  and  Spurrier,  Mills  &  Perry,  for 
tppellee. 

Opinion  by  Weaveb,  J. : 

The  defendant  is  a  corporation  engaged  in  the  business  of 

operating  a  system  of  electric  lights  in  the  city  of  Des  Moines, 

Iowa,  and  at  the  time  of  the  accident  of  which  complaint  is  made 

die  intestate*  William  H.   Bass,  was  a  laborer  in   its  employ. 

Amcmg  the  furnishings  of  the  plant  was  a  device  known  as  a 

switdi  board  to  which  several  wires  bearing  the  electric  current 

fentered.     This  switch  board  was  constructed  of  heavy  marble 

slabs  set  upright  in  an  iron  frame,  and  rested  upon  the  top  of  a 

brick  wall  built  up  for  that  purpose  from  the  basement    To  effect 

some  contemplated  change  or  improvement  in  the  premises  the 

company  undertook  to  lift  or  raise  the  board  about  two  inches. 

For  this  purpose  a  series  of  jackscrews  was  so  adjusted  below  the 

board  that,  when  operated  together,  the  frame  with  the  included 

slabs  could  be  slowly  and  evenly  raised  to  the  desired  position. 

To  assist  in  this  movement  and  to  sustain  the  board  in  position, 

iron  rods  attached  to  the  iron  framework  inclosing  the  marble 

slabs  extended  upward,  passing  through  holes  in  a  heavy  beam  or 

pole  whidh  had  been  suspended  for  that  purpose  from  the  steel 

truss  supporting  the  roof  of  the  building.    The  upper  ends  of  these 

rods  were  fitted  with  iron  taps  or  burrs,  and  as  the  jackscrews 

below  slowly  pushed  the  switch  board  upward  these  taps  or  burrs 

were  screwed  down^  thus  causing  a  portion  of  the  weight  to  be 
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suspended  from  the  pole.     This  work  whidi  we  attempted  to 

describe  was  done  very  slowly  and  occupied  several  days  in  iti 

accomplishment     The  method  and  manner  of  it  is  described  at 

great  length  and  with  technical  nicety  in  the  testimony  of  the 

witnesses  and  restated  several  times  in  the  arguments  of  coonadf 

but  the  foregoing  abridgment  we  think  is  sufficient  to  give  a  fair 

idea  thereof.     To  understand  the  nature  of  the  alleged  aoddent-. 

we  must  also  refer,  as  briefly  as  possible,  to  the  system  of  wiring  :j 

by  which  in  operating  the  light  plant  the  current  was  brought  t»  -^ 

the  switch  board.    To  attempt  to  go  into  the  minute  details  would  * 

be  confusing,  rather  than  enlightening,  to  the  non-expert  reader. 

It  is  enough  to  say  that  the  wires  extended  from  the  dynamo  to 

the  back  of  the  switch  board,  where  by  means  of  various  devieet :. 

the  curemt  was  controlled  and  switched  or  distributed  to  tlifti 

several  service  wires.    The  safety  of  persons  engaged  in  this  em* ) 

ployment  required  the  insulating  of  the  wires  and  the  preventiflBy 

of  any  contact  between  an  electric  wire  and  the  iron  frame 

closing  the  switch  board.    When  this  was  properly  done,  there 

no  danger  of  injury  by  electric  shock  to  any  one  coming  in 

tact  with  the  switch  board  or  frame.    If,  however,  by  care 

or  otherwise,  the  iron  frame  became  charged  with  electricitj,  il 

was  a  source  of  danger  to  those  employed  about  it,  and  if,  under  *S 

such  circumstances,  a  person  standing  upon  or  being  in  touch  witk  :s^ 

any  ground  connection  should  also  come  into  contact  with  die  *^ 

frame,  the  current  would  instantly  pass  off  through  his  person  tb 

his  injury  and  possible  death. 

The  evidence  tends  to  show  that  during  a  part  of  the  time  in 
which  the  board  was  being  raised  the  connection  with  the  power 
was  suspended  at  times ;  but  on  the  day  in  question,  one  current, 
known  as  the  "  alternating  current,"  was  turned  on  with  a  voltsge 
of  about  2,300.  So  far  as  appears,  no  notice  of  the  turning  on 
of  the  current  was  given  to  the  workmen.  Bass,  the  plaintiiPi 
intestate,  had  at  this  time  been  in  the  employment  of  the  company 
for  several  months  assisting  generally  as  a  common  or  unskilM 
laborer  in  making  such  repairs  as  were  required  upon  and  abont 
the  building.  He  was  not  an  electrician  and  had  no  duties  tn 
perform  in  relation  to  the  management  and  control  of  the  electrie , 
current,  and  so  far  as  appears  from  the  record  had  no  experienoB 
or  expert  knowledge  in  reference  to  such  matters.    On  the  day  il 
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fiiestion  it  became  his  duty  to  attend  to  the  turning  of  one  of  the 

iron  taps  or  burrs  at  the  upper  end  of  the  rods  extending,  as  we 

ktve  already  described,  from  the  iron  frame  of  the  switch  board 

Aiough  the  pole  or  beam  suspended  from  the  trusswork  of  the 

loof.    For  this  purpose  he  ascended  a  ladder,  carrying  in  his  hand 

a  wrench  with  which  he  began  to  turn  the  burr.    While  so  engaged 

ht  reached  up  with  his  left  hand  and,  evidently  to  assist  in  sup- 

portiiig  himself  on  the  ladder,  took  hold  of  an  upright  iron  rod 

cstending  to  the  steel  work  supporting  the  roof.     While  in  this 

position  a  peculiar  sound  attracted  the  attention  of  one  Lynch, 

whose  business  it  was  to  regulate  the  voltage,  and  looking  up,  he 

hoovered  Bass  standing  on  the  ladder  stiff  and  rigid,  with  out- 

ibretched  arms,  and  at  once  turned  off  the  current,  at  which  mo- 

■ent  Bass  fell  to  the  floor  dead.    It  is  the  theory  of  plaintiff  that 

\j  the  negligence  of  defendant  the  frame  of  the  switch  board  and 

litii  it  the  iron  rods  by  which  its  weight  was  suspended  from  the 

fde  had  become  charged  with  electricity,  and  that  when  Bass, 

vidi  one  hand,  brought  the  wrench  in  contact  with  the  upper 

cad  of  the  suspending  rod  and  with  the  other  grasped  the  roof 

iron,  a  circuit  was  completed  for  the  discharge  of  the  electric 

ftiid.    It  may  also  here  be  said  that  experiments  made  soon  after 

tin  death  of  Bass  tended  to  show  that  the  roof  iron  which  he 

fmped  in  his  left  hand  did  have  a  ground  connection,  and  that, 

if  le  assume  the  correctness  of  the  claim  that  the  iron  frame  was 

^iug^  with  electricity,  the  plaintiff's  theory  of  the  cause  and 

■timer  of  the  accident  is  fairly  maintainable. 

The  plaintiff's  petition  charges  the  defendant  with  negligence 
^idiich  the  death  of  his  intestate  was  occasioned:  (1)  In  tum- 
^  on  or  having  on  the  current  of  electricity  while  Bass  was  em- 
ployed in  a  place  of  danger;  (2)  in  failing  to  notify  Bass  that  the 
*^inent  was  on;  (3)  in  ordering  Bass  to  tighten  the  burrs  while  a 
^Ungerous  current  was  on ;  (4)  in  failing  to  instruct  Bass  as  to  the 
^'•ngerous  character  of  the  work;  (5)  in  allowing  the  switch 
Viard,  frame,  and  rod  to  become  charged  with  electricity;  and  (6) 
^  failing  to  exercise  proper  care  in  the  management  and  location 
'rf  the  wires  and  in  insulating  the  same  and  in  maintaining  the 
^Unilation  in  proper  repair,  whereby  the  frame,  rods,  and  bolts 
^E)oimected  with  the  switch  board  became  charged  with  a  dangerous 
Current  of  electricity.    The  answer  of  the  defendant  denies  all  the 
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plaintiff's  allegationB  of  negligence  and  alleges  the  fart  to  be  that 
Basa  was  familiar  with  the  operation  of  the  electric  light  plaLt 
"  and  had  long  known  the  risk  incident  to  the  emplojTceJit  in 
which  he  was  engaged  and  assumed  all  the  risks  in  connection 
with  such  employment."  There  was  a  verdict  and  jiidgmeni 
against  defendant  in  the  sum  of  $5,000.  Many  errors  are  alle^ 
as  grounds  for  the  reversal  of  the  judgment,  and  lo  these,  so  far 
as  is  necessary  for  the  disposal  of  the  case,  we  hall  now  give  atten- 
tion, though  not  entirely  in  the  order  in  which  eounael  have  here 
presented  them. 

1.  The  court  defined  negligence  to  the  jury  as  "  the  want  or 
omission  of  reasonable  care  and  diligence,  the  failure  to  do  some-   i 
thing  which  a  reasonable  person,  guided  by  those  considerations  i 
which  ordinarily  regulate  the  conduct  of  human  affairs,  under  tlie  . 
circumstances  would  do,  or  the  doing  of  something  which  such 
person  undpr  such  circumstances,  would  not  do."      This  instructioo 
is  criticised  as  an  incorrect  statement  of  the  law  because,  counsel 
say,  it  makes  the  conduct  of  a  "  reasonable  man,"  rather  than  tint 
of  a  "  reasonably  careful  and  prudent  man,"  the  standard  of  due  , 
care.     We  may  assume  the  correctness  of  counsel's  conception  of  ' 
the  law  in  this  respect  without  accepting  their  conclusion.    It 
is  true  the  definition  given  by  the  court  does  not   include  tBe  , 
words  "careful"  and  "prudent;"  but,  as  we  read  it.  the  ve^  ) 
thought  contended  for  on  behalf  of  the  appellant  is  none  the  less  , 
clearly  expressed.     If  one  acts  as  a  reasonable  person,  guided  by  , 
those  considerations  which  ordinarily   regulate  human   conduct, 
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the  same  connection  with  the  language  criticised  the  court  told  the 
jury  that  the  duty  incumhent  on  the  defendant  was  to  use  the 
leasonable  care  and  diligence  which  an  ordinarily  careful  and 
pradent  person  would  exercise  under  the  circumstances.     As  men 
«f  average  intelligence,  the  jury  must  have  understood  from  the 
instructions  that,  if  defendant  exercised  reasonable  care  under  all 
the  circumstances  for  the  safety  of  its  workmen,  it  had  discharged 
its  full  duty.     The  statement  of  the  duty  of  the  employer  to 
furnish  his  employee  a  safe  place  to  work  is  justified  by  the 
language  of  text-writers  and  courts  without  number;  but  it  is  a 
imiversally  recognized  proposition  that  when  the  employer  has 
vsed  all  reasonable  care  and  diligence  in  this  respect,  his  duty  is 
done,  and  that  a  place  which  has  been  furnished  and  equipped 
with  such  reasonable  care  is  a  ^^  safe  place  to  work  "  within  the 
■leaning  of  the  law.    For  instance,  in  Fink  v.  Ice  Co,,  84  Iowa 
825,  51  N.  W.  156,  we  quoted  with  approval  from  Morton  v.  Railr 
road  (Mich.),  46  N.  W.  113:    "  It  is  well  settled  by  all  the  au- 
thorities that  the  master  must  provide  his  servant  a  safe  place  to 
lork  in."    In  Mosgrove  v.  Zimblenum,  110  Iowa  171,  81  N.  W. 
227,  we  said :    "  The  mine  owner  was  bound  in  the  first  instance 
1o  furnish  a  reasonably  safe  place  to  work  and  then  to  exercise 
ordinary  care  in  so  keeping  it"     In  Foley  v.  Packing  Co,,  119 
Iowa,  246,  93  N.  W.  284,  we  said :    "  That  it  is  the  rule  of  all 
tiie  cases  that  the  master  must  provide  and  maintain  a  safe  place 
for  his  employees  to  work  is  well  settled."    The  same  rule  in  like 
cr  similar  words  has  been  announced  in  Lewis  v.  Seifert,  116  Pa. 
«!8,  11  Atl.  514,  2  Am.  St  Rep.  635 ;  Nadau  v.  Lumber  Co.,  76 
Wis.  120,  43  N.  W.  1135,  20  Am.  St  Rep.   29;  PoHance  v. 
Lehigh  C.  Co.,  101  Wis.  574,  77  N.  W.  875,  70  Am.  St.  Rep.  932 ; 
frescott  V.  Engine  Co.,  176  Pa.  459,  35  Atl.  224,  53  Am.  St 
Sep.  683 ;  Elledge  v.  Railroad  Co.,  100  Cal.  289,  34  Pac.  720, 
J8  Am.  St  Rep.  290;  Meier  v,  Morgan,  82  Wis.  289,  52  N.  W. 
174,  33  Am.  St  Rep.  39 ;  Oreenleaf  v.  Railroad,  29  Iowa  42,  4 
Am.  Rep.  181;  Coombs  v.  Cordage  Co.,  102  Mass.  572,  3  Am. 
Itcp.  506;  in.  Cent.  R.  R.  Co.  v.  Welch,  52  HI.  183,  4  Am.  Rep. 
693;  Ryan  v.  Fowler,  24c  K  Y.  410,  82  Am.  Dec.  315;  Kirk- 
ftttrick  V.  Railroad,  79  N.  Y.  245 ;  Corcoran  v.  Halbrook,  59  N". 
T.  520,  17  Am.  Rep.  369 ;  Railroad  Co.  v.  SweH,  45  111.  197,  92 
Am.  Dec  206 ;  and  in  many  other  decisions  too  numerous  to  men- 
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tion.  The  word  "  safe,"  as  it  is  here  used,  and  indeed  in  commoi 
parlance,  does  not  mean  a  place  so  made  and  guarded  as  to  exclud 
all  possibility  of  danger.  No  amount  of  care,  prudence,  and  fore 
sight  can  produce  or  insure  such  a  condition.  Many  employment 
are  in  and  of  themselves  dangerous,  and  it  involves  no  paradox  U 
say  that  a  place  of  danger  may  be  "  safe  "  in  the  proper  sense  ol 
the  word.  It  is  "  safe  "  when  all  the  safeguards  and  precautiona 
which  ordinary  experience,  prudence,  and  foresight  would  suggest 
have  been  taken  to  prevent  injury  to  the  employee  while  he  i$ 
himself  exercising  reasonable  care  in  the  service  which  he  ondeh 
takes  to  perform.  Such  a  place  is  reasonably  safe,  whether  tested 
by  the  rule  of  law  or  by  common  sense,  and  such  was  the  effect  of 
the  instruction  given  by  the  trial  court. 

But  counsel  say  that  Bass  and  his  co-employees  were  engaged 
in  a  work  of  alteration  and  repair  of  the  building  and  apparatoi^ 
and  that  "  in  such  cases  the  employer  is  not  required  to  use  reaaoih 
able  skill  and  care  as  in  cases  where  the  place  or  apparatus  is  conh 
pleted  and  brought  to  perfection  for  the  performance  of  the  aw* 
vice."  If  we  understand  the  proposition  of  counsel,  it  does  not 
state  the  law.  It  is  true  that,  if  a  servant  is  employed  to  make  t 
dangerous  place  safe,  he  assumes  the  risk  of  the  very  danger  whicb 
he  undertakes  to  remove;  for  it  is  a  danger  which  is  naturally 
incident  to  his  employment.  So,  too,  if  his  work  is  of  such  nature 
as  by  its  progress  naturally  creates  a  risk  of  injury,  as  if,  for 
example,  he  is  employed  to  tear  down  a  building,  or  a  toppling 
wall,  or  to  excavate  a  gravel  bank,  and  is  thus  exposed  to  danger 
from  a  fall  of  the  overhanging  material,  this  risk,  for  the  same 
reason,  imports  no  liability  on  tlie  part  of  the  master.  If,  there- 
fore, in  the  present  instance,  the  system  of  electric  wiring  or  anj 
other  part  of  the  apparatus  connected  with  the  transmission  or 
control  of  the  current  had  been  known  to  be  out  of  repair  or 
dangerous  of  approach,  and  Bass,  having  knowledge  that  the  wires 
were  charged  with  electricity,  had  undertaken  to  make  the  changes 
or  repairs  necessary  to  remove  the  peril,  the  risk  thus  encountered  ' 
would  be  his  own.  But  the  duty  of  the  master  not  to  expose  the 
servant  to  any  injury  which  may  be  reasonably  anticipated  and  ; 
guarded  against  remains  the  same.  As  has  been  well  said  by  the 
Supreme  Court  of  Minnesota: 

"There  is  no  difference,  as  to  the  duty  of  the  master  and  the  asaumptiot 
of  risk  by  the  Aervant,  b^lvi^^Ti  aii  employment  to  make  repairs  and  uj 
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other  employmeni.  In  all  eases  the  servant  is  held  to  take  on  himself  the 
risks  neeeasarily  incident  to  the  employment,  unless,  perhaps,  they  be  latent 
sad  known  to  the  master,  bnt  not  known  to,  nor  by  the  use  of  proper  dill- 
discoverable  by,  the  servant;  and  in  no  case  does  he  take  on  himself 
that  arise  by  reason  of  neglects  on  part  of  the  master,  unless  they  be 
kiown  to  him  or  by  the  use  of  proper  diligence  are  discoverable  by  him." 
MUden  v.  Raiiroad  Co.  (Minn.),  20  N.  W.  318. 

Of  course,  if  the  nature  of  the  repair  be  such  that  the  danger 
of  injury  to  the  employee  is  enhanced,  he  will  ordinarily  be  held 
to  accept  the  enhanced  risk,  not  because  of  any  exception  to  the 
general  rule,  but  because  the  essential  principle  of  the  rule  re- 
apdres  it.    The  enhanced  danger  is  a  natural  incident  to  the  thing 
he  undertakes  to  do.     It  is  one  of  the  "  circumstances  "  which 
surround  and  characterize  the  service,  and  which  the  jury  is  al- 
ways directed  to  take  into  consideration  in  reaching  a  verdict  in 
diis  class  of  cases.    Bearing  on  this  discussion  see,  also,  Engstrom 
V.  Ashland,  I.  &  8,  Co.,  87  Wis.  166,  58  N.  W.  241 ;  McCavley  v. 
Norcross,  166  Mass.  684,  30  N.  E.  464;  Breen  v.  Field,  157  Mass. 
277,  31  N.  E.  1076;  Railroad  Co.  v.  RedeJcer,  67  Tex.  181,  3 
8.  W.  613;  Railroad  Co.  v.  Hester,  64  Tex.  401;  Railroad  Co.  v. 
Naylon,  17  Colo.  601,  30  Pac.  249,  31  Am.  St.  Rep.  335 ;  Meloy 
V.  Railroad  Co.,  77  Iowa  743,  42  N.  W.  563,  4  L.  R.  A.  287,  14 
Am.  St  Rep.  326.    It  would  be  a  most  unreasonable  rule,  if  the 
act  of  a  servant  in  undertaking  an  unusually  dangerous  service 
for  the  master  should  relieve  such  master  from  all  obligations  to 
exercise  reasonable  care  for  the  servant's  safety.    The  servant  may 
properly  be  held  to  the  risk  of  the  extraordinary  danger  which  is 
luitnrally  incident  to  the  extraordinary  service ;  but  he  never  takes 
the  risk  of  the  master's  negligence  under  any  circumstances,  save 
when  he  knows  of  such  negligence  or  as  a  reasonably  intelligent 
person  ought  to  have  known  of  it  and  chooses  to  remain  in  the 
service. 

3.  In  the  seventh  paragraph  of  the  charge  the  jury  were  told 
that  in  respect  to  the  charge  of  negligence  against  the  defendant 
ihey  could  consider  "  only  the  negligence  charged  by  the  plaintiff 
in  his  petition,  ♦  *  ♦  and  then  only  such  negligence,  if 
any,  as  was  the  proximate  cause  of  the  death  of  Bass."  The  cor 
rectness  of  this  instruction  is  challenged,  because,  it  is  said,  "  the 
latter  part  of  this  instruction,  when  taken  alone  or  as  a  part  of  the 
entire  instruction,  does  not  limit  the  jury  to  the  alleged  negli- 
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gence  set  out  in  the  petition,  and  if  the  jury  inferred  or  concluded 
that  the  defendant  was  negligent  in  any  respect  which  was  the 
proximate  cause  of  the  death  of  the  deceased,  under  this  instrao- 
tion  it  would  be  warranted  in  returning  a  verdict  for  the  plain- 
tiff/' The  latter  part  of  the  instruction  should  have  been  worded : 
"And  then  only  the  alleged  negligence,  if  any,  as  was  the  proxi- 
mate cause  of  the  death  of  the  deceased."  We  confess  ourselves 
utterly  unable  to  find  the  distinction  sought  to  be  made  between 
the  instruction  as  given  and  as  counsel  would  have  it  amended. 
If  the  charge  that  defendant  can  be  held  liable  only  for  sudi 
negligence  as  is  alleged  in  the  pleadings,  and  then  for  only  such 
negligence  as  the  jury  may  find  to  be  the  proximate  cause  of  the 
injury,  is  not  it  an  explicit  and  sufficient  direction  that  defendant 
must  be  held  liable,  if  at  alL  for  only  such  negligence  as  is  allied 
against  it,  and  that,  even  as  to  the  negligence  so  alleged,  there  is 
no  liability  unless  the  jury  further  find  it  to  have  been  the  proxi- 
mate cause  of  the  death  of  the  deceased?  It  would  be  hard  to 
devise  a  form  of  words  to  express  the  thought  It  is  rare  that  any 
two  lawyers  choose  precisely  the  same  language  in  which  to  express  . 
the  same  rule  or  principle  on  which  they  are  entirely  agreed,  and 
in  our  judgment  the  form  of  expression  adopted  by  the  court,  and 
that  which  is  preferred  by  counsel  are  mere  verbal  variations  in 
expressing  the  same  thought.  The  same  thing  may  be  said  to  the 
objections  raised  to  paragraph  9  of  the  charge.  There  was  no 
error  in  either. 

4.  In  the  first  paragraph  of  the  charge  the  court  told  the  juiy 
that  in  order  to  recover  damages  the  plaintiff  must  prove  that  de- 
fendant was  negligent  as  charged;  that  the  death  of  Bass  was 
caused  by  such  negligence;  that  Bass  did  not,  by  his  own  n^Ii- 
gence,  contribute  to  his  injury;  and  that  by  reason  of  his  death 
so  negligently  caused  his  estate  had  suffered  damage,  and  that  if 
each  and  ail  of  these  facts  had  been  established  a  verdict  should  be 
returned  in  plaintiff's  favor.    This  is  said  to  be  erroneous  because     ' 
of  its  omission  to  include  any  reference  to  the  defendant's  plea  of 
an  assumption  of  risk  by  the  deceased,  and  in  support  of  the 
objection  we  are  cited  to  Quinn  v.  Railroad  Co.,  107  Iowa  710, 
77  K  W.  464,  Sankey  v.  Railroad  Co.,  118  Iowa  39,  91  N.  W. 
820,  and  Christy  v.  Railroad  Co,,  126  Iowa  428,  102  N.  W.  19i 
Were  it  not  for  the  error  in  the  tenth  paragraph  of  the  diarge,  to 
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rhich  reference  is  hereinafter  made,  this  point  could  well  be 
iveiTuled.    That  instruction,  as  will  be  seen,  recognizes  or  seems 
x>  recognize  that  a  plea  of  assumption  of  risk  is  in  the  case,  and 
that  the  burden  of  establishing  it  is  on  the  defendant.     If  this 
were  the  situation  (and  the  jury  must  be  presumed  to  have  so 
understood  it),  then  the  rule  of  the  cases  cited  would  apply.    As  a 
matter  of  fact,  however,  but  for  the  effect  of  the  tenth  paragraph 
Aere  would  be  no  error  in  the  first.    The  defendant's  answer  does 
not,  in  our  judgment,  raise  the  issue  of  assumption  of  risk.    The 
Teiy  common  use  of  this  phrase  with  reference  to  two  widely 
different  legal  propositions  is  doubtless  responsible  for  the  con- 
fusion here  existing.    When  a  servant  enters  the  employment  of  a 
master,  he  is  presumed  to  have  taken  into  consideration  such 
danger  and  exposure  to  injury  as  is  naturally  incident  to  or  con- 
nected with  sudi  service,  even  when  the  master  has  exercised  all 
reasonable  care  for  his  servant's  safety.     The  risk  thus  arising, 
which  involves  no  element  of  negligence  on  part  of  the  master,  the 
nrvant  takes  upon  himself  and  his  wages  are  considered  to  be  his 
ioll  compensation  for  the  danger  thus  incurred  as  well  as  for  the 
ictual  labor  of  his  hands.     This  so-called  "  assumption  of  risk  " 
inheres  in  the  contract  of  employment  or  in  the  relation  of  master 
tnd  servant  and  need  never  be  pleaded  as  a  defense.     A  simple 
denial  of  the  charge  of  negligence  raises  the  question  of  this  as- 
sumption sufficiently  for  all  purposes  of  the  case. 

If  the  servant  brings  an  action  against  his  master,  alleging 
Jiegligence,  and  succeeds  only  in  proving  that  the  injury  he  has 
Unstained  was  the  result  of  some  risk  naturally  incident  to  his 
^ployment,  he  fails  to  recover  because  he  has  failed  to  prove 
J^ligence.  The  very  expression,  "  risks  naturally  incident  to  or 
Cerent  in  the  employment,"  exclude  ex  vi  termini  the  idea  of 
negligence ;  while  "  negligence,"  as  applied  to  the  master,  con- 
'^eys  with  equal  certainty  the  idea  of  a  risk  not  incident  to  or 
inherent  in  the  employment,  but  arising  from  the  failure  of  the 
Blaster  to  exercise  the  degree  of  care  which  the  law  requires  of 
iim  for  the  safety  of  the  servant.  Now,  generally  speaking,  the 
law  never  holds  the  servant  to  take  upon  himself  the  risk  of  injury 
from  such  failure  of  duty  on  the  master's  part;  but  to  this  proposi- 
tion there  is  a  well-recognized  exception.  While  the  servant,  in 
entering  upon  and  exercising  the  employment,  may  rightfully 
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take  it  for  granted  that  the  master's  duty  with  reference  to  hi 
safety  has  been  and  will  continue  to  be  performed,  yet  if  he  know 
that  the  master  is  in  fact  negligent  in  any  respect,  or  if  such  nq^ 
gence  is  so  patent  or  obvious  that  as  a  person  of  ordinary  capaci^ 
he  ought  to  know  it  and  to  appreciate  the  danger  therefrcMn,  aiM 
with  such  knowledge  he  continues  in  the  service  without  anj 
promise  on  part  of  the  master  to  remedy  or  remove  the  defee^ 
then  he  is  said  to  have  '^  assumed  the  risk  "  of  the  master's  negih 
gence  and  cannot  recover  for  injury  resulting  to  himself  there- 
from. For  instance,  a  railway  engineer  may  act  upon  the  theoij 
that  the  engine  upon  which  he  is  placed  has  been  constructed  ami 
equipped  with  reasonable  care  for  his  safety ;  and  if  it  is  not,  tad 
by  reason  of  any  defect  due  to  the  company's  negligence  and  with- 
out fault  on  his  part,  he  receives  an  injury  he  may  recover  daok- 
ages,  but  if  while  in  charge  of  the  engine  he  discovers  in  it 
defective  conditions  which  he  knows,  or  ought  to  know,  expose 
him  to  danger  and  he  elects  to  continue  in  such  employment  undar 
such  circumstances,  he  does  so  at  his  own  peril,  and  injury  there* 
from  gives  him  no  right  of  action.  It  is  this  assumption  of  risk^ 
constituting,  as  we  have  already  said,  an  exception  to  the  genenl 
rule,  which  affords  an  affirmative  defense  to  an  action  by  the  Be^ 
vant  for  personal  injury  and  to  be  available  to  the  master  mustlie 
affirmatively  pleaded  and  proved.  See  Sanhey  v.  Railroad  Co., 
supra.  The  plea  is  to  some  extent  in  the  nature  of  a  confession 
and  avoidance.     It  says  to  the  plaintiff,  in  substance: 

"  Even  if  it  be  true  that  I  was  negligent,  as  you  charge,  you  knew  it  befoff 
the  injury  of  which  you  complain,  and  with  knowledge  of  the  danger  701 
voluntarily  remained  in  my  service  and  thereby  assumed  the  risk  of  injury* 

But  such  is  not  the  matter  or  substance  of  the  answer  in  this 
case.  The  clause  or  count  relied  upon  by  the  appellant  as  pre- 
senting the  issue  is  in  the  following  words : 

"  Defendant  further  denies  that  the  decedent  was  unacquainted  with  iht 
operation  of  said  electric  light  plant,  and  alleges  the  fact  to  be  that  he  wii 
familiar  and  acquainted  therewith,  and  had  long  known  the  risk  incident  to 
the  employment  in  which  he  was  engaged,  and  assumed  all  the  risks  in  001- 
nection  with  such  employment." 

This,  it  will  be  readily  observed,  does  no  more  than  plead  the 
assumption  of  the  risk  which  inlieres  in  the  contract  of  hiring — 
the  risk  "  incident  to  the  employment ''  —  and  raises  no  questicm 
or  issue  which  is  not  raised  by  a  simple  denial  of  the  petition. 
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For  these  reasons  paragraph  1  of  the  court's  charge  to  the  jury, 
itanding  by  itself,  was  not  erroneous,  and  the  statement  of  the 
material  facts  required  to  be  shown  by  the  plaintiff  to  entitle  him 
to  recover  was  sufficiently  full  and  specific. 

In  the  tenth  paragraph,  however,  the  court  charged  the  jury  in 
the  following  words : 

"It  is  alleged  by  the  defendant  that  the  decedent,  if  killed  by  an  electric 

eorent,  waa  killed  as  a  result  of  the  risk  assumed  by  him  as  an  employee  of 

tke  defendant.    In  this  connection  you  are  instructed  that  the  decedent,  Wil- 

liani  H.  Bass,  by  entering  the  employ  of  the  defendant  and  engaging  in  the 

work  in  which  he  was  engaged  at  the  time  of  his  death,  assumed  the  ordinary 

ttd  usual  risks  and  dangers  incident  to  such  employment,  which  were  known 

to  him,  or  which  could  have  become  known  to  him  by  the  exercise  of  reason- 

tble  eare  on  his  part.    He  is  presumed  to  have  had  knowledge  of  those  things 

and  conditions  which  a  man  of  ordinary  skill  and  prudence,  under  the  same 

or  similar  circumstances,  exercising  ordinary  care  for  his  own  safety,  should 

kmwe  known.     It  was  the  duty  of  the  decedent  to  use  the  natural  senses  pos- 

msed  by  him  to  the  same  extent  that  a  man  of  ordinary  care  and  prudence 

would,  under  the  same  or  similar  circumstances,  to  discover  existing  dangers; 

mad  if  the  death  of  the  said  William  H.  Bass  was  due  to  an  electric  shock, 

received  by  him  from  a  current  of  electricity,  and  such  current  of  electricity 

wu  one  of  the  ordinary  risks  and  dangers  incident  to  the  said  employment 

off  the  said  William  H.  Bass,  which  was  known  to  him,  or  could  have  become 

known  to  him  by  the  exercise  of  reasonable  care  on  his  part,  then  plaintiff 

csmot  recover,  and  your  verdict  will  be  for  the  defendant.     The  burden  of 

proof  is  upon  the  defendant  to  establish  the  defense,  of  assumption  of  risk  by 

tke  decedent^  by  a  preponderance  of  the  evidence." 

Omitting  the   last  clause,   this   instruction  could   perhaps   he 
bnnonized  with  the  views  we  have  expressed;  but  when  to  the 
idmittedly  correct  statement  that  the  deceased  is  held  to  have 
^assumed  the  ordinary  and  usual  risks  and  dangers  incident  to 
kia  employment,"  and  that  if  his  death  was  from  a  risk  of  that 
character  his  administrator  cannot  recover,  it  is  immediately  and 
Without  explanation  added  that  "  the  burden  of  proof  is  upon 
defendant  to  establish  the  defense  of  assumption  of  risk  by  a  pre- 
ponderance of  the  evidence,"  we  are  confronted  by  a  contradiction 
Or  inconsistency  which  could  scarcely  have  failed  to  confuse  and 
ikiislead  the  jury.     It  would  seem  quite  probable  that  by  some 
oversight  of  the  court  in  formulating  the  charge,  or  by  some  mis- 
take in  making  up  the  record  for  this  court,  there  has  been  dropped 
fcom  between  the  body  of  this  instruction  as  above  quoted  and  the 
concluding  sentence  thereof  a  clause  in  which   "  assumption  of 
Tisk"  as  applied  to  the  defendant's  alleged  negligence  was  prop- 
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eriy  explained,  and  in  connection  with  which  omitted  clause  the 
concluding  sentence  would  be  a  correct  proposition  of  law.  We 
must  take  it,  however,  as  it  appears  in  the  record,  and  in  that  fona 
the  final  proposition  clearly  places  upon  the  defendant  the  burden 
of  establishing  the  assumption  by  the  deceased  of  the  risks  ordi- 
narily incident  to  the  employment  in  which  he  was  engaged,  at 
though  in  the  preceding  part  of  the  same  instruction  the  jury  was 
properly  told  that  deceased  is  held  to  have  assumed  such  risks  as 
a  matter  of  law.  The  error  in  the  instructions,  in  the  form  hers 
presented,  is  clearly  of  a  prejudicial  character. 

5.  Several  exceptions  were  taken  by  appellant  to  the  rulings  of 
the  trial  court  on  the  admission  of  testimony.    Upon  the  examintr* 
tion  of  the  record  we  find  but  one  instance  where  the  ruling  ap- 
pears to  be  erroneous.     It  was  the  theory  of  the  defendant  that 
Bass  was  not  killed  by  an  electric  shock,  but  died  from  heart 
disease  or  other  natural  cause.    A  witness  on  the  stand  was  aakad 
by  plaintiff's  counsel  the  following  question :     "  You  may  stati^ 
Mr.  Spry,  from  your  knowledge  of  electrical  laws,  and  trcm  the 
machinery  there,  and  from  what  you  say,  what  is  your  opinicm  u 
to  whether  or  not  Bass  received  an  electric  shock  before  he  feilP 
Defendant's  objection  to  the  competency  of  the  testimony  wu 
overruled,  and  the  witness  answered,  "  My  opinion  is  that  he  did.** 
We  think  the  objection  to  the  question  should  have  been  sustained.    -| 
It  is  an  accepted  rule  that,  while  experts  may  testify  as  to  what  in 
their  opinion  may  or  may  not  have  been  the  cause  of  a  given  resoft     ; 
or  condition,  it  is  not  permissible  for  them  to  give  their  opinioB 
as  to  the  ultimate  fact  which  the  jury  is  organized  to  determine. 
See  Sachra  v.  Town  of  Manilla,  120  Iowa  567,  96  N.  W.  198, 
and  cases  there  cited.    It  is  the  province  of  the  jury  alone  to  drtw 
ultimate  conclusions.     Largan  v.  Railroad,  40  Cal.  272;  Perry 
V.  Graham,  18  Ala.  822 ;  Railroad  Co,  v.  Atteberry,  43  HL  App. 
80;  Butler  v.  Railroad  Co,,  87  Iowa,  206,  54  N.  W.  208;  Jfirf- 
downey  v.  Railroad  Co,,  39  Iowa,  615 ;  Marcy  v.  Insurance  Co,, 

11  La.  Ann.  748 ;  Wilson  v.  Reedy,  33  Minn.  503,  24  K  W.  191;  J. 
Briggs  v.  Railroad  Co,  (Minn.),  53  N.  W.  1019;  Davis  v.  FuUer, 

12  Vt,  178,  36  Am.  Dec.  334.  It  is  not  always  easy  to  draw  die 
line  between  that  which  is  and  that  which  is  not  admissible  onder 
this  rule ;  but,  in  our  judgment,  the  question  now  under  considert- 
tion  required  the  witness  to  enter  the  domain  of  the  jury  and  pea 
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upon  one  of  the  ultimate  propositions  inhering  in  the  verdict,  and 
the  answer  should  have  been  excluded. 

6.  It  is  finally  argued  that  the  evidence  is  insufficient  to  sup- 
port a  verdict  in  favor  of  the  plaintiff.     To  this  we  cannot  agree ; 
haty  in  view  of  a  retrial  of  the  case,  it  is  proper  that  we  refrain 
from  a  discussion  of  the  fact  features  presented  by  the  record.     It 
is  sufficient  for  us  to  say  that  the  widely  extended  use  of  electric 
agencies  is  a  development  of  very  recent  years,  and  the  law  has 
■ot  yet  become  fully  settled  as  to  the  duties,  liabilities,  rights, 
and  remedies  of  parties  in  reference  thereto.     It  seems,  however, 
Alt  so  far  as  expressed  there  is  substantial  unity  in  the  holding 
Alt  where  one  undertakes  to  produce  or  deal  in  a  power  of  such 
tieiDendous  potency,  so  concealed  from  ordinary  observation,  so 
Iden  with  death-dealing  possibility,  and  as  yet  but  imperfectly 
iBderstood  and  controlled,  reasonable  care  for  the  protection  of 
tiiofle  who  may  rightfully  come  within  the  zone  of  danger  requires 
It  his  hands  a  high  degree  of  prudence  and  watchfulness  propor- 
tioiied  to  the  magnitude  and  subtlety  of  the  peril  to  be  guarded 
against.     Barto  v.  Telephone  Co.,  9  Am.  Electl.  Cas.  255,  126 
Iowa,  244,  101  N.  W.  876;  Scott  v.  Iowa  Tel  Co.,  126  Iowa, 
«27,  102  N.  W.  432;  Herbert  v.  Lake  Charles  Co.  (La.),  9  Am. 
BectL  Cas.  — ,  35  So.  731,  64  L.  R.  A.  101,  100  Am.  St.  Rep. 
505;  Mitchell  v.  Raleigh  El.  Co.,  7  Am.  Electl.  Cas.  644,  129 
X  C.  166,  39  S.  E.  801,  55  L.  R.  A.  398,  85  Am.  St.  Rep. 
735;  McLaughlin  v.  Louisville  El.  Co.,  6  Am.  Electl.  Cas.  255, 
S7S.  W.  851,  18  Ky.  Law  Rep.  693,  34  L.  R.  A.  812;  Croswell 
•a  Electricity,  §  234;  Brovm  v.  Edison  Co.,  7  Am.  Electl  Cas. 
ff6,  90  Md.  400,  45  Atl.  182,  46  L.  R.  A.  745,  78  Am.  St  Rep. 
«2;  Keasby  on  El.  Wires,  §  245;  City  R.  R.  Co.  v.  Conery,  6 
hxL  Electl.  Cas.  217,  61  Ark.  381,  33  S.  W.  426,  31  L.  R.  A. 
^?0,  54  Am.  St.  Rep.  262;  Cook  v.  Wilmington,  9  Houst.  (Del.), 
806,  32  Atl.  643 ;  Ahem  v.  Oregon  Tel.  Co.,  4  Am.  Electl.  Cas. 
*49,  24  Ore.  276,  33  Pac.  403,  35  Pac.  549,  22  L.  R.  A.  635 ; 
^iHpers  V.  L.  L.  &  P.  Co.   (Sup.),  9  Am.  Electl.  Cas.  43,  86 
JS".  Y.  Supp.  845.     Under  all  ordinary  circumstances  the  question 
"Whether  this  duty  has  been  performed  is  for  the  jury. 
For  the  reasons  stated  a  new  trial  must  be  ordered. 
Beversed. 


668  American  Electrical  Cases.  [vol.  9 

City  of  Columbus  v.  Columbus  Public  Service  Co.  bt  au 

Ohio,  Franklin  Common  PUas  —  March  IS,  1906, 

17  Ohio  Dec.  291. 

1.  PowEB  OF  MuNicxpAUTT  TO  GRANT  UsE  OF  Its  Light  Polbs.  —  A  munici- 

pality has  neither  express  nor  implied  power,  through  its  board  of  pvbli 
service,  to  grant  away  to  a  private  company  the  right  to  use  tlM  eit|%'; 
poles  for  electric  wires,  such  poles  being  considered  personal  propertj. 

2.  Creation  of  Rights  by  Estoppel  —  Ultra.  Vires  bt  Express  Gbaei^— \ 

A  public  light  company  cannot,  by  estoppel,  acquire  the  right  to  use  Uii)4: 
poles  of  a  municipality  for  electric  light  wires,  when  the  munieiptB|^ ; 
had  no  power  to  expressly  grant  such  right. 

3.  Expediency  of  an  Ultra  Vires  Act  Not  to  Be  CoNsnuooD.  —  Wlm  d 

contract  to  grant  to  a  private  company  the  use  of  the  city's  light  peiril 
is  manifestly  ultra  vires  on  the  part  of  the  municipality,  the  faet 
such  grant  would  be  desirable,  profitable,  advantageous,  and  good  pdBif 
for  the  city  will  not  be  considered  by  the  court  to  sustain  such  a 
(Syllabus  approved  by  the  Court.) 

J,  M,  Butler,  0.  S.  Marshall,  and  D,  Keating,  for  plaintiff. 
Sater  &  Sater,  T,  H,  Clark,  and  J.  K.  Henry y  for  defendants. 

Opinion  by  Dillon,  J. : 

This  action  is  brought  against  the  Columbus  Public 
Company,  a  corporation  organized  for  the  purpose  of  fumiahiiig 
electric  light  and  water  heating  to  patrons  in  the  city,  and  abo 
against  the  board  of  public  service  of  the  city.     The  object  is  te^ 
enjoin  the  use  by  the  said  electric  light  company  of  certain  of; 
the  city's  poles  on  which  they  have  strung  their  wires,  and  also 
asks  for  a  mandatory  order  of  the  court  to  compel  the  removal  of^ 
such  contracts  as  have  already  been  made.     The  answers  plead; 
the  provisions  in  two  of  the  franches  of  the  defendant  light  «»■•> 
pany  authorizing  such  use ;  also  a  contract  made  by  said  light  oow^ 
pany  with  the  board  of  public  service,  granting  such  ri^t  anij 
privilege ;  further  actions  and  conduct  on  the  part  of  the  city  witfcj 
the  light  company  amounting  in  law  to  an  estoppel,  and  other  con- 
siderations of  policy,  economy,  and  necessity. 

The  discussion  of  the  court  of  this  case  will  be  as  brief  as  poari- 
ble,  and  will  especially  omit  discussion  of  those  fundamental  an 
well-settled  propositions  of  law  with  which  it  assumes  all  conoK 
in  this  case  to  be  familiar,  as  well  as  to  the  authorities;  therrfw 
all  such  propositions  will  be  omitted. 
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The  facts  establish  that  about  the  time  the  first  franchise  was 
granted  to  the  predecessor  of  the  present  public  service  company, 
to  wit,  on  July  17,  1902,  the  city  itself  had,  in  embryotic  stage  of 
development,  the  establishment  of  a  mimicipal  light  plant,  which 
lias  since  been  perfected  and  is  constantly  growing  and  in  full 
<^ration.  In  that  original  franchise,  and  as  a  part  thereof,  it 
ms  provided  "  that  where  said  city  has  erected  poles  in  advance  of 
tliofie  to  be  erected  by  said  company,  such  poles  may  be  used 
jomtly  by  the  city  and  said  company  under  reasonable  regulations 
to  be  adopted  by  the  board  of  public  works  of  said  city."  By 
mother  ordinance  granted  to  a  predecessor  of  the  defendant  light 
company,  passed  August  3,  1903,  it  was  also  provided  in  sub- 
itiiice  that  where  the  city  had  already  erected  poles,  such  poles 
nij^t  be  used  jointly  by  the  city  and  said  company,  under  a  rea- 
ionable  contract  to  be  entered  into  by  the  board  of  public  service 
of  said  city  and  said  company. 

Xo  contract  of  any  kind  was  ever  made  between  the  city  of 
Columbus   and  the  said  light  company  until  August  9,   1905, 
which  will  be  referred  to  later.     In  the  meantime  the  light  com- 
pany from  time  to  time,  as  their  business  developed,  continued  to 
make  contracts  with  the  city's  poles  in  various  parts  of  the  city, 
and  on  May  17,  1904,  the  board  of  public  service  unanimously 
idopted  a  resolution  that  the  said  public  service  company  (herein 
referred  to  always  as  light  company)  be  notified  to  remove  their 
wires  from  the  city's  poles  and  place  them  so  as  not  to  interfere 
tith  the  city's  wires,  and  to  follow  out  the  instructions  of  Superin- 
tendent Wilcox  of  the  municipal  light  plant.     On  the  same  day 
t  letter  was  mailed  to  the  light  company,  notifying  it  of  this 
lesolution  and  asking  that  there  would  be  no  delay  in  complying 
therewith.     Later,  on  June  4,   1904,  the  board  passed  another 
x^esolution,  reciting  that  the  said  light  company  be  and  is  hereby 
leqnired  to  pay  for  the  use  of  the  city's  poles  already  had,  and  to 
lemove  these  wires  from  the  poles  at  once,  "  as  they  were  strung 
thereon  without  the  knowledge  and  consent  of  this  board,  except 
a  few  poles  on  Fifth  avenue." 

On  the  same  day  a  copy  of  this  resolution  was  likewise  served 
upon  the  light  company.  On  June  6,  1904,  the  light  company 
tottwered,  expressing  some  surprise  to  receive  a  notice  of  this 
ciaracter,  and  reciting  the  fact  that  Mr.  Pond,  one  of  the  members 
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of  the  board,  had  called  the  writer  up  over  the  telephone  and  re 
quested  him  to  call  at  the  board's  office  in  relation  to  the  use  a 
the  city's  poles.     This  letter  further  recites  the  franchise  unde: 
which  they  were  operating,  and  their  expectation  to  make  t| 
agreement  by  reason  of  certain  verbal  conversations  previous^ 
had  with  individual  members  of  the  board,  and  reciting  further 
a  letter  written  February  27th,  in  which  the  light  company  hi 
made  the  proposition  that  it  would  furnish  the  cross-arms  and 
pay  the  expense  of  putting  them  on  the  city's  poles  and  pay  the 
city  fifteen  cents  per  contact  each  year  for  all  wires  strung  on  the 
poles.     Three  days  later  the  light  company  sent  a  further  com- 
mimication  to  the  board  saying: 

"  We  desire  to  enter  into  an  arrangement  with  your  board  for  the  joiit 
nse  of  poles.  •  *  •  We  would  be  willing  to  pay  fifteen  cents  per  eontie^ 
the  city  paying  this  company  the  same  —  such  contract  to  be  drawn  ia  ae> 
eordance  with,  and  subject  to,  Che  provisions  contained  in  ordinance  gnatiag 
this  company  its  franchise." 

Two  months  prior  to  this  last  letter,  to  wit,  on  April  27, 1904^ 
the  city  solicitor  had  rendered  a  written  opinion  to  the  boaid  of 
public  service  in  which  be  says  that  '^  under  no  circumstances  can 
you  legally  lease  the  city's  poles  until  those  poles  are  erected,** 
and  further,  "  that  your  board  can  neither  lease  the  compan/» 
poles  for  the  city,  nor  lease  the  city's  poles  to  the  company,  ex* 
cept  with  the  permission  and  under  the  direction  of  coundL'' 
Said  solicitor  further  stated  that  he  would  permit  no  further 
contracts.  On  June  11,  1904,  the  city  solicitor  sent  a  copy  of 
this  letter  to  the  public  service  company,  informing  it  that  it  wis 
the  policy  of  the  city  that  its  poles  must  not  be  used  by  private 
lighting  companies  except  in  strict  compliance  with  the  law,  and 
informing  the  said  light  company  that  an  action  of  injunctioi 
would  be  begim  unless  it  would  agree  to  forthwith  remove  iti 
wires  and  no  longer  attempt  to  use  the  city's  pole^. 

This  commimication  was  answered  on  June  13,  1904,  in  whidi 
the  light  company  agrees  with  the  statement  that  the  city's  polea 
must  not  be  used  by  private  lighting  companies  except  in  strict 
compliance  of  law,  but  claiming  that  their  use  is  not  without  a 
warrant  of  law,  and  expressing  a  willingness  to  comply  with  4e 
request  not  to  string  wires  on  any  additional  poles  "  until  and 
unless  a  legal  contract  shall  be  entered  into  by  and  between  dni 
company  and  the  board  of  public  service,  and  in  the  event  that 
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such  contract  cannot  be  entered  into  within  a  reasonable  time^ 
this  company  will  then  proceed  to  erect  its  own  poles  and  at  once 
remove  its  wires  thereto." 

On  August  29,  1904,  the  board  of  public  service  adopted  a 
reslution  ^'  that  all  wire-using  companies  having  wires  attached 
on  city  poles  without  a  contract  or  consent  of  the  city,  be  notified 
to  remove  said  wires  by  September  15,  1904."     Said  resolution 
farther  provided  that  after  such  date  the  superintendent  of  the 
municipal  plant  was  authorized  to  employ  the  necessary  help  and 
remove  the  wires.     A  copy  of  this  resolution  was,  on  the  same  day, 
sent  to  the  defendant  light  company.     To  this  communication  the 
defendant  light  company,  on  October  14th,  sent  a  letter.     After 
reciting  some  of  the  history  of  the  case,  it  stated  that  they  would 
as  soon  as  possible  erect  such  poles  as  may  be  necessary  to  meet 
the  requirements,  and  until  that  time  it  agreed  to  pay  the  city 
the  sum  of  fifteen  cents  per  contact.     On  May  31,  1905,  the 
ntaation  remaining  practically  unchanged,  the  board  passed  a 
lesolution  giving  the  defendant  light  company  seventy-two  hours 
from  the  date  of  the  passage  of  the  resolution  to  render  a  state- 
ment as  to  what  contracts  they  already  had,  and  to  state  whether 
or  not  they  would  within  thirty  days  remove  all  their  wires,  and 
further  stating  that  in  the  event  that  such  assurance  was  not  given, 
or,  if  the  assurance  being  given  and  it  was  not  carried  out,  then 
ft  the  conclusion  of  thirty  days  would,  without  further  notice, 
remove  the  said  wires  from  the  city's  poles.     This  resolution  was 
also  served  upon  said  defendant  light  company. 

In  reply  to  this  the  light  company,  by  letter,  said  that  by 
reason  of  the  absence  of  one  of  their  officers  they  would  not  be 
able  to  give  the  information  within  seventy-two  hours,  but  if  the 
time  be  extended  until  Wednesday  of  next  week,  they  would  be 
pleased  to  furnish  the  desired  information.     On  June  7th  this  in- 
formation came  in  the  shape  of  a  letter  in  which,  after  reciting 
that  they  had  occupied  the  city  poles  under  a  tentative  and  favor- 
able agreement  with  the  present  board  of  public  service,  goes  on 
to  state  that  if  the  board  desired  these  wires  removed,  it  would 
lequire  some  time  for  the  defendant  company  to  erect  new  poles, 
and  they  asked  that  the  board  give  it  a  reasonable  time  for  the 
leconstruction  of  its  lines,  and  agreeing  that  in  the  meantime 
they  would  pay  fifteen  cents  per  contact.     Attached  to  this  letter 
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was  a  copy  of  the  contracts,  showing  five  hundred  and  ninety-six 
contacts  at  various  points  in  the  city.  On  August  9,  1905,  the 
board  of  public  service  adopted  a  resolution  reciting  their  many 
reasons  for  so  doing,  including  good  business  policy  and  being  for 
the  best  interests  of  the  city,  and  whereby  all  former  resolutioiia 
were  rescinded,  and  it  was  resolved  that  this  board  enter  into  a 
contract  with  the  defendant  light  company  providing  for  the  joint 
occupancy  of  the  poles  at  fifteen  cents  per  contact  per  year. 

Some  further  evidence  has  been  adduced  by  the  secretary  of 
the  defendant  company,  by  Mr.  Pond,  one  of  the  former  membeit 
of  the  board,  by  Mr.  Rubrecht,  a  former  member  of  the  city  law 
department,  tending  to  show  knowledge  or  acquiescence  of  the 
contacts  which  were  being  made,  and  also  testimony  by  Mr.  But- 
ler, former  city  solicitor,  and  Mr.  Immel,  former  director  of  the 
board  of  public  improvements  and  now  a  member  of  the  board  of 
public  service,  denying  any  such  favorable  agreement  . 

From  all  the  evidence  adduced  the  conclusion  is  irresistibk   ] 
that  so  far  as  the  claim  is  made  that  the  right  to  maintain  tbess  i 
pole  contacts  has  been  established  and  perfected,  or  acquired  hf   j 
estoppel,  no  such  state  of  facts  exists  as  will  sustain  it.     The  de-    \ 
f endant  light  company  was  not  only  from  the  beginning  charged    ^ 
with  notice  and  knowledge  of  the  law,  but  as  a  matter  of  fact,  it 
has  not  been  misled  to  its  disadvantage  or  prejudice.     Whatever    < 
acts  it  may  have  done  were  done  with  full  knowledge  of  the  risk 
which  it  ran  and  with  full,  actual  knowledge  and  in  full  construct^ 
ive  notice  that  whatever  rights  it  might  acquire  upon  the  city    ' 
poles  must  come  through  strict  legal  contract.     Whatever  verbal 
conversation  may  have  been  had  from  time  to  time,  and  they  are   ^ 
quite  uncertain  and  indefinite  in  character,  it  recognized  to  the 
very  last  the  fact  that  it  must  either  acquire  a  legal  right  by  con- 
tract with  the  city  or  remove  its  wires.     I  do  not  think  counsel 
expect  any  further  discussion  upon  this  point,  and  it  has  not  been 
forcibly  urged  in  the  briefs. 

The  second  consideration  set  forth  in  the  pleadings  and  also 
attempted  to  be  given  in  the  evidence,  but  rejected  by  the  court, 
pertained  to  the  good  policy  of  the  opposed  contract.  It  was 
sought  to  be  shown  that  the  presence  of  two  poles  on  a  street  where 
one  pole  would  be  sufficient,  was  a  great  disadvantage  to  the  puUie 
and  to  the  city,  both  practically  and  from  an  artistic  standpoiDt 
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Of  this  fact  there  can  be  no  question  whatever,  and  this  court  is 
not  prepared  to  state  that  it  might  not  be  mutually  advantageous 
both  from  a  financial  standpoint  to  the  city  as  well  as  to  the  public 
generally  to  have  such  a  contract  entered  into.  It  must,  however, 
be  conceded  by  counsel  that  the  exercise  of  a  power  by  a  munici- 
piUty  cannot  be  increased  nor  diminished  by  consideration  on  the 
put  of  the  court  as  to  the  feasibility,  desirability,  profit,  advantage 
md  good  policy  thereof.  The  exercise  of  discretion  lies  with 
tbofie  officials  of  the  city  charged  with  that  duty,  and  if  the  power 
to  exercise  that  discretion  does  not  exist  it  cannot  be  aided  by  a 
eoDsideration  of  the  advantages  which  might  accrue  therefrom. 
Therefore,  these  considerations  cannot  assist  the  defendant  light 
eompany  as  to  the  exercise  of  this  right. 

The  remaining  question  is  as  to  whether  or  not  the  proposed 

eontract  which  the  board  of  public  service  is  about  to  enter  into, 

11  lawful.     This  proposed  contract,  as  shown  by  the  resolution 

^[Qoted  above,  was  entered  into  after  the  original  petition  in  this 

case  was  filed,  and  it  was  rightfully  assumed  by  the  defendant 

company  that  up  to  that  point  no  right  did  exist.    The  issue  upon 

tins  contract  is,  therefore,  brought  before  this  court  by  a  supple- 

Biental  petition.     The  claim  of  the  city  in  regard  to  this  contract 

is, that  it  is  based  upon  two  propositions:    First,  that  the  proposed 

(nut  or  contract  is  ultra  vires  as  to  the  corporation ;  second,  that 

wen  if  that  be  one  of  its  corporate  powers,  compliance  with  the 

•mdatory  requirements  of  the  statute  has  not  been  made.     As  to 

4e  question  of  power  in  the  municipality,  I  confess  that  I  have 

^  been  able  to  find  among  the  enumerated  powers  granted  to 

4ie  municipality,  either  prior  to,  or  subsequent  to,  October  22, 

'•02  (the  date  of  the  passage  of  the  present  municipal  code),  any 

itnte  giving  express  authority,  nor  do  I  find  the  power  to  be 
implied  from   any  other  express  powers  which   are 


.^en.     The  power  granted  to  the  municipality  at  the  time  the 
franchise  in  this  case  was  given  is  found  in  the  Bates  Stat'- 
of  1902,  digested  as  Rev.  Stat.  3471-3   (Lan.  5600),  and 
•ognate  sections  under  Chap.  4,  title  2. 

The  express  power,  not  being  given  to  the  municipalities,  to 
;nnt  away  its  pole  rights  or  any  private  company  desiring  to  use 
Iw  poles,  the  question,  therefore,  remains  as  to  whether  or  not 
*  w  one  of  the  implied  powers  of  the  city.     The  power  having 


i 
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been  given  to  the  city  of  Colmnbns  to  grant  sach  a  frand 
mitting,  electric  light  companies  to  occupy  its  streett 
bridges,  etc,  to  regulate  the  termfl  and  conditions  thereof 
quiry  arises  ae  to  whether  or  not  one  of  the  powers  necesai 
exercised  in  carrying  out  the  express  power  thus  grante 
braced  in  the  right  to  permit  a  contract  for  the  joint  use 
for  that  purpose  by  the  city  and  the  said  company.  In 
place,  it  must  be  conceded  that  the  proposition  is  not  ui 
certainly  not  necesaaiy,  however  mnch  it  might  be  com 
In  granting  this  privilege  to  a  municipal  light  company 
poration  is  in  fact  disposing  of  a  valuable  asset  of  the  cit 
cuss  it  as  we  may,  it  must  be  conceded  that  this  is  a  perso 
and  privilege  having  a  hi^  pecuniary  value.  It  is  not  m 
as  one  of  the  things  which  the  city  may  embrace  in  its 
of  franchises  generally  for  this  purpose.  It  is  clear  i 
evidence  here  that  the  right  would  have  to  be  a  very  lim 
since  the  city  has  but  one  extra  arm  left  upon  its  poles  for 
in  the  future  and  has  not  developed  its  plant  yet  to  its  fa 
ity.  It  is  more  evident  that  the  polee  are  totally  insoffii 
the  usee  which  the  city  already  sees  ahead  of  it.  It  woo 
therefore,  that  since  this  is  not  one  of  those  rights  which 
must  exercise  as  being  necessarily  or  clearly  implied  in  t 
cise  of  a  power  expressly  granted,  it  is,  as  claimed  by  cm 
the  city,  an  act  ultra  vires. 

But,  passing  to  the  second  proposition,  that  is  to  say,  i 
this  to  be  one  of  the  powers  which  the  city  may  ezerc 
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Ugfat  company,  and  to  this  expenditure  of  money  under  it,  I  can 
see  that  the  reading  of  the  entire  franchise  relegates  these  provi- 
sions to  a  very  small  and  unimportant  sphere.  I  believe  that  it 
is  shown  by  the  evidence,  indeed,  that  the  value  of  all  these  con- 
tracts as  proposed  to  be  contracted  for  would  only  net  $90  a  year, 
and  a  reading  of  the  franchises  in  full  show  that  the  main  pur- 
poses so  overshadow  this  one  provision,  even  though  it  be  held 
iDegal,  that  it  could  not  be  claimed  that  it  was  one  of  the  material 
inducements.  Indeed,  the  regulations  in  the  franchise  as  to  poles 
show  that  the  defendant  light  company  must  have  contemplated 
that  this  provision  was  purely  tentative  and  might  not  be  entered 
into  at  all.  Moreover,  it  is  not  compulsory  upon  the  city  to  enter 
into  snch  a  contract,  and  if  the  city  could  not  agree  as  to  what  was 
a  reasonable  regulation,  the  contract  or  provision  would  doubtless 
fail  for  uncertainty  and  lack  of  remedy,  or  indefiniteness,  since 
die  court  would  not  substitute  its  discretion  for  that  of  the  officers 
of  the  city  as  to  what  would  be  a  satisfactory  and  reasonable 
regulation. 

To  make  the  proposed  contract,  authority  must  be  gathered  from 
the  code,  and  seems  to  be  regulated  under  96  O.  L.  30,  §§  23  to 
27  thereof  (Rev.  Stat.  1536-116  to  1536-120;  Lan.  3957  to 
3961).  It  is  provided  by  section  23  that  a  municipal  corporation 
shall  have  the  power  to  sell  or  lease  real  estate  which  was  not 
needed  for  municipal  purpose,  and  the  same  provision  expressly 
limits  the  jus  disponendi  of  personal  property  to  a  sale  thereof, 
no  provision  whatever  being  made  whereby  personal  property  of 
tfie  corporation  which  is  not  needed  for  a  municipal  purpose  can 
be  sold,  except  as  therein  provided.  From  the  evidence  before 
dkis  court,  assuming  that  this  court  might  pass  upon  the  feature, 
it  is  quite  evident  that  the  mimicipality  has  need  of  this  very 
personal  property,  but  that  being  a  matter  which  is  probably 
within  the  discretion  of  the  city,  there  is  the  question  before  this 
eourt  as  to  whether  or  not  this  proposed  privilege  and  right  is 
personal  property. 

The  right  and  privilege  to  use  the  city's  poles  by  making  a  con- 
tact  therewith  by  means  of  wires  must  come  under  one  or  the  other 
head  of  real  or  personal  property.  A  pole  is  not  a  street  or  part 
thereof,  or  a  means  of  travel  and  communication,  as  that  expres- 
sion is  used  with  reference  to  the  use  of  streets.     It  is  not  one  of 
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the  original  purposes  for  which  streets  were  laid  out  and  dedi- 
cated, as  has  been  held  by  our  own  Supreme  Court.  If  it  be  t 
mere  license  to  make  a  contact  with  the  city's  poles,  as  is  ooft- 
tended,  we  would  have  the  strange  result,  logically  following,  that 
the  exercise  of  a  mere  license  could  easily  result  in  the  complett 
confiscation  and  use  of  the  entire  property  itself.  If  the  pole  had 
room  for  thirty  contacts,  and  these  thirty  contacts  were  given  to 
the  defendant  light  company,  the  city  has  totally  lost  from  itadf 
a  piece  of  personal  property  which  was  erected  at  a  cost  to  itadf 
and  having  value.  The  true  "  personal  property  "  is  very  brotdy 
and  if  we  grant,  as  it  seems  to  me  we  must,  that  these  poles  aie 
personal  property,  the  use  thereof  is  a  granting  of  such  property 
by  the  the  corporation,  and  this,  it  seems  to  me,  follows  as  con- 
clusively as  if  it  should  decide  to  attempt  to  lease  one  of  its  ladders 
or  one  of  its  horses.  The  theory  of  the  statute  is,  that  the  cily 
shall  not  enter  into  any  such  business;  that  if  it  has  no  use  for 
any  such  personal  property  its  duty  is  to  sell  it.  To  permit  anj 
other  theory  would  permit  the  city  to  carry  on  such  leasing  busi- 
ness indefinitely. 

It  is  provided  by  96  O.  L.  30,  §  25,  that  any  personal  proper^ 
not  needed  for  mimicipal  purposes  may  be  sold  by  the  board  or 
officer  having  supervision  of  the  same.  No  attempt  to  sell  has  been 
made  or  is  threatened  in  this  case,  and  therefore,  discussion  as  to 
this  section  and  as  to  the  value  of  the  property  involved,  and  as 
to  whether  or  not  it  must  be  advertised,  need  not  be  made.  The 
distinguishment,  therefore,  between  the  use  of  the  city's  poles  and 
the  use  of  streets  must,  as  I  see  this  case,  be  the  same  as  the  leasing 
of  personal  property  and  the  use  of  streets. 

A  number  of  minor  points  have  arisen  in  the  case  and  I  do  not 
think  it  is  necessary  to  discuss  the  point  that  no  injury  can  come 
to  the  city  through  the  joint  use  of  the  poles.  On  the  contrary  I 
am  content  to  say  that  circumstances  might  very  often  arise  when 
the  city  and  public  generally  would  be  greatly  benefited,  and  that 
may  be  true  in  this  case.  Nor  is  this  a  question  as  to  whether  or 
not  property  owTiers  might  complain  of  the  joint  use  of  poles. 
The  board  of  public  service  certainly  has  jurisdiction  and  power 
over  the  use  of  its  own  poles,  and  certainly  has  power  to  contract 
for  all  such  purposes  and  uses  which  are  necessary  for  it  to  carry 
out  the  express  power  granted  it  in  maintaining  this  municipal 
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li^t  plant,  but  in  so  doing  I  cannot  concede  the  doctrine  to  be, 
^t  they  may  at  the  same  time  dispose  of  its  own  personal  prop- 
erty, which  involves  an  entirely  different  question,  even  though 
in  tliTis  disposing  of  its  personal  property  some  advantage  inci- 
dentally accrues  to  it  in  the  exercise  of  its  express  power.  Nor 
k  this  proposed  contract  a  sale.  If  it  were,  the  title  would  abso- 
faitely  pass  from  the  city.  If  the  city,  through  its  officers,  should 
attempt  to  sell  outright  a  part  of  its  personal  property,  a  question 
■li^t  be  presented  here,  which,  in  this  case,  need  not  be  discussed, 
lot,  concluding  as  I  have,  that  the  board  of  public  service  has 
attempted  to  enter  into  a  contract  to  lease  a  portion  of  its  personal 
property,  the  statutes  (§§  23,  24  and  25)  apply. 

An  entry  may  be  drawn  enjoining  the  consummation  of  the 
proposed  contract  and  also  a  mandatory  order  will  be  granted  as 
prayed  for.  The  time  for  compliance  with  the  mandatory  feature 
of  the  order  will  be  such  as  will  be  perfectly  reasonable  in  view 
of  the  particular  business  of  the  defendant  light  company,  and  the 
dependence  of  its  patrons  for  proper  service,  and,  therefore,  if 
coonael  cannot  agree  upon  what  is  a  reasonable  time,  the  court 
uder  all  the  exigencies  of  the  case  will  fix  it.  This  time  will 
depend,  of  course,  upon  the  number  of  contacts  which  have  to  be 
dunged  and  the  erection  of  poles,  and  so  forth,  and  will  be  such 
length  of  time  as  will  be  reasonable  under  all  the  circumstances, 
md  not  be  destructive.  The  appeal  bond  in  this  case  will  be  fixed 
at  $500. 

A  sn^estion  was  made  by  one  of  counsel  for  further  oral  argu- 
Bent  in  this  case  but  I  have  felt  that  the  briefs  covered  the  case 
amply  and  the  very  urgent  insistence  and  demand  for  the  time  of 
the  court  in  the  other  cases  is  such  that  I  have  deemed  it  no  in- 
justice to  decide  the  case  without  further  oral  argument. 


FiSHEB  V.  City  of  Newbern. 

North  Carolitta  Supreme  Court  —  March  IS,  1906, 

140  N.  Car.  506,  53  S.  E.  342. 

1.  T«iAim4Ti  or  CiTr  Ophlatino  Liohtino  Plant.  —  Where  a  city  is  empow- 
ered by  its  charter  to  erect  a  system  of  electric  lights  for  the  illumination 
«f  its  streets,  and  also  to  sell  power  to  its  citizens  for  their  private  resi- 

UftUUty  of  City  OperatiaLS  IdchtiaLS  Flaat.  — See  note  to  Davonsl 
fi  CUp  of  Alamedoy  pott. 
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dences  and  stores,  it  is  liable  for  the  negligence  of  ita  employees  im 
operating  the  plant. 

2.  Duty  to  Guard  Wires  in  Streets.  —  The  duty  imposed  upon  persons  mad 

corporations  maintaining  wires  charged  with  electricity,  upon  the  pnUie 
streets  and  highways,  to  exercise  a  high  degree  of  care  for  the  protectioa 
of  persons  using  such  highways,  is  imperatiye.  The  wires  must  either  be 
insulated  or  placed  beyond  the  danger  line  of  contact  with  human  bein^i 
using  the  public  streets  in  a  lawful  way. 

3.  Shock  from  Wire  in  Street.  —  In  an  action  against  a  city  for  deetii 

caused  by  coming  in  contact  with  a  live  wire  in  the  street  which  had 
been  broken  by  an  engine,  verdict  for  plaintiff  sustained. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.    Affirmed. 
Statement  of  facts  by  Connoe,  J. : 

Civil  action  for  damages  alleged  to  have  been  sustained  by  the  plaintiff 
by  reason  of  the  death  of  his  intestate  caused  by  the  negligence  of  the  defend- 
ant. The  testimony,  which  upon  demurrer  must  be  taken  as  true,  showed 
that  the  defendant  is  a  municipal  corporation,  having  the  usual  powers  aad 
duties  conferred  and  imposed  upon  cities  and  towns  in  this  State.  Section 
54,  c.  82,  p.  164,  Priv.  Laws  1899,  entitled  "An  act  to  incorporate  the  city  of 
Newbem,"  provides  "that  the  board  of  aldermen  are  authorized  and  empow- 
ered to  construct  or  buy,  maintain  and  operate  an  electric  light  plant  for  the 
purpose  of  furnishing  light  to  the  inhabitants  of  said  city,  waterworks  system 
and  sewerage  system,  and  the  said  board  of  aldermen  are  authorized  and  em* 
powered  to  charge  reasonable  prices  for  the  use  of  said  light,  water  and 
sewerage,  when  furnished  to  private  consumers."  Section  55  empowers  the 
city  to  issue  bonds  when  the  proposition  to  do  so  has  been  approved  by  the 
qualified  voters,  for  the  purpose  of  buying  or  erecting  a  system  of  light  and 
water,  etc.  Pursuant  to  the  power  vested  in  the  board  of  aldermen  by  this 
act,  they  purchased  a  water  and  sewerage  plant  and  erected  an  electric  light 
plant.  The  charter  was  amended  by  chapter  41,  p.  81,  Priv.  Laws  1903,  and 
the  sections  of  this  statute  pertinent  to  the  questions  presented  by  this  appeal 
provide  that,  for  the  proper  management  of  the  water,  sewer,  and  electric 
light  systems,  a  commission  is  established.  The  members  of  the  commission 
are  named  in  the  act  and  their  terms  prescribed.  At  the  expiration  of  such 
terms  their  successors  are  to  be  elected  in  the  manner  provided  for  the  ele^ 
tion  of  the  mayor  of  the  city.  The  commission  is  given  entire  supervision 
and  control  of  the  maintenance,  management,  etc.,  of  said  systems,  with  power 
to  fix  rates  for  light,  water,  and  sewerage,  subject  to  an  appeal  to  the  board 
of  aldermen.  Provision  is  made  for  paying  the  expenses  of  maintaining  and 
operating  the  systems  and  payment  of  interest  on  the  bonds  from  rates,  etc, 
and  the  surplus  is  directed  to  be  held  for  a  sinking  fund  to  discharge  the 
principal  of  the  bonds  when  due.  The  commission  is  required  to  make  quar- 
terly reports  to  the  mayor  and  board  of  aldermen  of  receipts  and  disburse- 
ments, and  is  given  power  to  employ  servants  and  agents  to  operate  the 
systems,  and  to  discharge  them,  etc. 

The  commission  appointed  by  the  act  of  1903  were  in  control  of  the  electric 
light  plant  when  the  plaintiff's  intestate  received  the  injury  from  which  be 
died.     The  plaintiff's  evidence  showed  that  on  the  night  of  March  22,  1904, 
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th^  electric  wire  on  Queen  street  was  down  at  Five  Points  at  the  police  round- 
koose.  The  wire  was  broken  by  an  engine.  The  chief  of  police  who  saw  the 
wire  down  telephoned  for  the  electrician  employed  by  the  commission,  whos? 
4Mtj  it  was  to  put  up  wires  and  attend  to  the  line.  When  the  electrician 
«nse  to  the  place  at  which  the  wire  was  down,  he  said  that  the  wire  was  not 
tegerous;  that  it  could  wait  until  morning.  He  wound  the  wire  up  in  a 
coil  and  tied  it  with  one  end  of  the  wire  so  that  it  would  not  come  undone. 
He  hung  it  upon  the  electric  light  pole  at  the  comer  of  Roundtree  street,  as 
high  as  he  could  reach,  about  five  and  one-half  or  six  feet  from  the  ground. 
It  did  not  seem  to  be  a  live  wire.  It  was  the  wire  to  a  lamp.  The  chief  of 
police  alao  telephoned  to  the  mayor  about  the  wire,  who  directed  him  to  see 
the  railroad  agent  about  it  —  said  he  had  nothing  to  do  with  it.  Large 
mnbers  of  people  generally  congregate  at  the  place  where  the  wire  was  down. 
When  the  chief  of  police  found  the  wire  in  the  street  the  current  was  on  it. 
The  electrician  said  that  it  was  not  a  live  wire,  and  there  was  no  danger  in 
H.  It  supplied  a  sizteen-candle  power  light  —  the  same  wire  which  was  run 
hi  all  houses.  Two  nights  after  the  wire  was  broken,  the  deceased,  walking 
the  sidewalk,  stepped  on  it  and  was  killed.  It  was  raining.  There 
some  controversy  in  respect  to  the  appearance  of  the  body  of  the  deceased 
death.  The  defendant  interposed  a  demurrer  to  the  evidence,  which  waa 
Verdict  for  plaintiff,  judgment,  and  appeal  by  defendant. 


If.  D.  Mclver,  for  appellant. 

W.  W.  Clark,  for  appellee. 

Opinion  by  Connob,  J. : 

The  defendant's  principal  contention  is  presented  by  its  excep- 
tioii  to  the  following  instruction: 

'"Chapter  41,  Priv.  Laws  1903,  does  not  create  the  water  and  light  com- 
■itnon  into  a  separate  corporation.  The  act  makes  the  commission  officers 
tad  agents  of  the  city  of  Newbem,  and,  if  the  jury  find  that  the  commission 
was  Diligent,  the  city  would  be  responsible  for  such  negligence." 

His  honor  correctly  construed  the  statute  and  drew  the  proper 
emclusion  in  regard  to  the  relation  established  between  the  com- 
mission and  the  defendant.  The  Act  of  1903,  read  in  connection 
with  sections  54  and  55,  c.  82,  pp.  164,  165,  Priv.  Laws  1899, 
simply  establishes  a  new  and  separate  agency  for  the  management 
and  control  of  the  water,  sewerage,  and  light  systems.  The  vice 
in  the  defendant's  contention  lies  in  the  assumption  that  the  board 
of  aldermen  constitute  the  municipal  corporation.  It  is  no  more 
the  political  entity  created  by  the  charter  than  the  Legislature  is 
the  political  entity  called  the  State.  Both  are  mere  governmental 
agencies  established  for  enabling  the  people  to  declare  and  enforce 
their   sovereign    will    and    purpose.     It    is    entirely    immaterial 
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ivhether  the  commission  is  responsible  to  or  under  the  control  of 
the  board  of  aldermen.  Both  are  responsible  to  the  municipality, 
■which,  for  the  dual  purpose  of  local  self-government  and  perform- 
ing such  other  and  appropriate  powers  as  are  conferred  by  the 
charter,  is  created  by  the  Legislature  under  the  provisions  of 
Const,  art.  8,  §  4.  If  the  Legislature  had  made  the  commission  a 
corporation,  the  result  would  have  been  the  same.  It  is  competent 
and  not  unusual  for  municipal  corporations,  for  convenience  in 
carrying  on  their  varied  functions,  to  use  commissions,  made 
bodies  corporate ;  when  done,  the  corporation  is  a  mere  agency  em- 
ployed by  the  municipality  with  the  power  of  visitation  and  con- 
trol in  the  same  manner  as  if  an  individual  was  employed.  Such 
corporations  occupy  similar  relations  to  the  mimicipality  as  the 
university,  the  hospitals,  and  the  State  prison  do  to  the  State. 
They  are  governmental  agencies.  Their  liability  to  be  sued  de- 
pends upon  the  purpose  for  which  they  are  created.  When  they 
are  simply  agencies  of  the  State,  such  as  counties,  they  may  not 
be  sued  for  torts  committed  by  the  agents,  as  held  in  White  v. 
Commissioners,  90  N".  C.  437,  47  Am.  Rep.  534,  and  many  other 
cases.  If,  as  in  cities  and  towns,  they  have  both  governmental 
and  business  corporate  powers  conferred,  their  liability  to  suits 
for  the  torts  of  their  servants  and  agents  depends  upon  the  sphere 
of  activity  in  which  the  wrong  complained  of  is  committed.  In 
so  far  as  a  municipal  corporation  is  engaged  in  the  discharge  of 
powers  and  duties  imposed  upon  it  by  the  Legislature  as  govern- 
mental agencies  of  the  State,  they  are  not  liable  for  breach  of 
duty  by  their  officers;  in  that  respect,  the  officers  are  the  agents 
of  the  State,  although  selected  by  the  municipality.  When  acting 
in  their  ministerial  or  corporate  character  in  the  management  of 
property  used  for  their  own  benefit  or  profit,  discharging  powers 
and  duties  voluntarily  assumed  for  their  own  advantage,  they  are 
liable  to  an  action  to  persons  injured  by  the  negligence  of  their 
servants,  agents,  and  officers;  and  it  is  immaterial  whether  such 
servant,  agent,  or  officer  be  a  corporation  or  an  individual.  Moffitt 
V.  Asheville,  103  K  C.  237,  9  S.  E.  695,  14  Am.  St.  Rep.  810, 
in  which  the  authorities  are  cited  and  reviewed  by  Mr.  Justice 
Avery;  Willis  v,  Newbern,  118  K  C.  137,  24  S.  E.  706. 

"The  distinction   is  between  the  exercise  of  its  legislative  powers,  which 
it  holds  for  public  purposes  and  as  a  part  of  the  government  of  the  oountry. 
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tnd  thoM  private  frmnchises  which  helong  to  it  as  a  creation  of  the  law. 
Within  the  sphere  of  the  former  it  enjoys  the  exemption  of  the  government 
from  responsibilities  for  its  own  acts  and  for  the  acts  of  those  who  are  inde* 
pendent  eorporate  officers  deriving  their  rights  and  duties  from  the  sovereign 


ft 


Mcllhenney  v.  Wilmington,  127  N.  C.  146,  37  S.  E.  187,  50 
L.  K.  A.  470 ;  IngersoU  on  Pub.  Corp,  415 ;  Maxmillian  v.  Mayor, 
62  N,  Y.  160,  20  Am.  Hep.  468 ;  1  Smith,  Mun.  Corp.  §  807. 

While  it  must  be  taken  that  one  of  the  purposes  of  the  def  end- 
«nt  in  erecting  a  system  of  electric  lights  was  the  illumination  of 
Its  streets,  it  is  equally  manifest  that  in  addition  to  such  purpose 
was  that  of  selling  power  to  its  citizens  for  their  private  residences 
and  stores.  Section  54,  c.  82,  p.  164,  Laws  1899,  expressly  con- 
fers this  power,  and  the  amendment  of  1903  (page  81,  c.  41)  in 
no  way  limits  it  Without  expressing  any  opinion  upon  the  sug- 
gestion that  the  lighting  its  streets  is  a  governmental  function,  if 
that  was  the  sole  purpose  for  which  its  plant  was  erected  and  was 
being  operated,  it  would  seem  clear  that,  as  the  portion  of  its 
diarter  referring  to  an  electric  plant  gives  it  the  right  to  generate 
and  sell  power,  we  must  conclude  that  it  was  exercising  this  right. 
Nelson,  C.  J.,  in  Bailey  v.  Mayor,  3  Hill,  531,  38  Am.  Dec  669, 
discossing  the  question  says : 

"Ai  the  powers  in  question  have  been  conferred  upon  one  of  these  public 
floipoimtioiis,  thus  blending  in  a  measure  those  conferred  for  private  advantage 
lad  emolument  with  those  already  possessed  for  public  purposes,  there  is 
MBie  difficulty,  I  admit,  in  separating  them  in  my  mind  and  properly  distin- 
ynrfiiwg  the  one  class  from  the  other,  so  as  to  distribute  the  responsibility 
■tiaching  to  the  exercise  of  each.  But  the  distinction  is  quite  clear  and  well 
itttled,  and  the  process  of  separation  practicable.  To  this  end,  regard  should 
\t  had,  not  so  much  to  the  nature  and  character  of  the  various  powers  con- 
ferred, as  to  the  object  and  purpose  of  the  Legislature  in  conferring  them. 
If  granted  for  public  purposes  exclusively,  they  belong  to  the  corporate  body 
ia  ita  pablie,  political,  or  municipal  character.  But  if  the  grant  was  for  the 
pvrpoae  of  private  advantage  and  emolument,  though  the  public  may  derive 
a  eommon  benefit  therefrom,  the  corporation  quoad  hoc  is  to  be  regarded  as 
a  prhrate  eompany.  It  stands  on  the  same  footing  as  would  any  individual  or 
My  of  persons  upon  whom  the  like  special  franchises  had  been  conferred." 

In  that  case,  the  plaintiff  sued  for  the  negligent  construction 
of  a  dam  across  the  Croton  river  by  the  agents  of  the  city.  The 
work  was  done  nnder  the  control  of  commissioners  appointed  by 
ibe  Legislature.  The  same  argument  was  made  as  in  this  appeal. 
The  court  said  in  response  thereto  that  the  city  was  under  no 
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obligation  to  accept  the  charter  or  amendments,  but,  having  done 
so,  it  was  bound  for  the  acts  of  the  commission  appointed  by  the 
Legislature.  That  case  has  been  uniformly  followed  by  the  courts 
of  New  York  and  other  States.  In  Chicago  v.  Selz,  202  IlL  545^ 
67N.  E.  386,  it  is  said: 

"  The  injury  to  the  plaintiff  did  not  arise  from  negligence  in  the  use  of  its 
hydrant  for  the  purpose  of  extinguishing  fire.  The  business  of  selling  water 
to  inhabitants  and  street  sprinkling  contractors  is  not  an  exercise  of  the 
police  power,  and  the  city  is  not  exempt  from  liability  for  negligence  io 
maintaining  such  a  system." 

The  conclusion  is  irresistible  that  the  commission  was  the  agent 
of  the  city,  and  that  upon  the  maxim  "  respondeat  superior  "  it 
must  answer  for  any  injury  sustained  by  its  negligence. 

In  respect  to  the  merits  of  the  case,  his  honor  properly  in- 
structed the  jury  that  "  negligence  is  the  failure  to  observe,  for 
the  protection  of  the  interest  of  another  person,  that  degree  of 
care,  precaution,  and  vigilance  which  the  circumstances  justly 
demand,  whereby  such  other  person  suffers  injury.  It  hardly 
admdts  of  argument  that  hanging  a  live  wire  on  a  pole,  in  the 
manner  testified  to  by  all  of  the  witnesses,  in  the  portion  of  a  city 
frequented  by  many  persons,  and  permitting  it  to  remain  sus- 
pended for  two  days,  in  the  place  and  under  the  circumstances 
testified  to,  is  evidence  of  negligence.  We  see  no  reason  to  modify 
the  language  of  Cooke,  J.,  in  Mitchell  v.  Electric  Co.,  7  Am. 
Electl.  Cas.  644,  129  N.  C.  166,  39  S.  E.  801,  55  L.  K  A.  398, 
85  Am.  St.  Rep.  735.  The  duty  imposed  upon  persons  and  cor- 
porations maintaining  wires  charged  with  electricity,  upon  the 
public  streets  and  highways,  to  exercise  a  high  degree  of  care  for 
the  protection  of  persons  using  such  highways,  is  imperative 
The  defendant  insists  that  the  wire,  with  which  the  plaintiff's 
intestate  came  in  contact  causing  his  death,  was  charged  with  a 
current  of  only  110  voltage,  and  could  not  produce  death.  The 
evidence  shows  that,  notwithstanding  the  theory  of  the  electrician, 
it  did  cause  death.  He  was  mistaken  either  as  to  the  voltage  or 
its  effect  upon  a  human  body.  The  man  either  touched  it,  as 
contended  by  the  defendant,  or  stepped  on  it,  as  contended  by  the 
plaintiff  and  as  found  by  the  jury,  and  was  instantly  killed. 
Persons  controlling  so  dangerous  and  subtle  an  agency  as  elec- 
tricity must  not  be  permitted  to  theorize  in  regard  to  its  probable 
effects,  or  speculate  upon  the  chances  of  results  affecting  hunum 
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life.  The  wires  must  be  either  insulated  or  placed  beyond  the 
danger  line  of  contact  with  human  beings  using  the  public  streets 
in  a  lawful  way.  While  the  testimony  regarding  the  manner  in 
which  the  contact  was  brought  about  is  conflicting,  the  jury  have, 
upon  a  fair  and  impartial  instruction,  accepted  the  plaintiflPs 
Tiew.  The  question  of  contributory  negligence  was  properly  sub- 
mitted. We  And  no  error  in  the  rule  laid  down  in  regard  to  the 
measure  of  damages. 

The  judgment  must  be  affirmed. 


Cumberland  Telephone  &  Telegraph  Co.  v.  Adams. 

Kentucky  Court  of  Appeals  —  March  15,  1906, 

28  Ky.  L.  R.  1265,  91  S.  W.  739. 

Ibjubt  to  Employee  of  Telephone  Company  —  Telephone  Wires  Across 
TwauMT  WiBBS.  —  In  an  action  by  an  employee  of  a  telephone  company 
for  injuries  austained  from  an  electric  shock,  it  appeared  that  the  plain- 
tiff was  employed  by  the  defendant  as  a  groundman,  although  before  the 
injury  he  was  beginning  to  climb  telephone  poles,  and  to  perform  other 
Uke  duties  incident  to  becoming  a  lineman.  On  the  evening  of  plaintiff's 
injury  he  ascended  a  telephone  pole  by  the  order  of  a  lineman  and  while 
attempting  to  straighten  out  the  telephone  wires,  a  wire  broke  and  fell 
across  a  trolley  wire,  and  this  current  caused  his  injuries.  It  was  held 
that  whether  plaintiff  was  a  lineman  or  a  groundman  does  not  alter  his 
right  to  recover  if  he  was  at  the  time  of  his  injury  in  the  performance 
of  a  duty  which  he  owed  the  defendant. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.    Affirmed. 

Fairleigh,  Straus  &  Fairleigh,  for  appellant. 

Thum  £  Clark,  for  appellee. 

Opinion  by  Barkeb^  J.: 

The  appellee,  Howard  A.  Adams,  a  young  man  some  twenty- 
one  or  twenty-two  years  of  age,  was  in  the  employ  of  the  appellant 


Telapbone  TXTires  Across  Trolley  TXTires.  —  As  to  injury  from  contact 
with  broken  telephone  wire  in  street,  see  Burton  Telephone  Co.  v.  Gordon, 
9nte;  Met.  8t.  Ry.  Co.  v.  Gilbert ^  ante;  North  Amherst  Home  Telephone  Co. 
V.Jackson,  ante;  Parsons  v.  Charleston  Consol.  Ry.^  Gas  d  Electric  Co.  et  ah, 
snte.  As  to  injury  to  child  from  contact  with  telephone  wire  blown  across 
trolley  wire  by  storm,  see  Warren  v.  City  Electric  Ry.  Co.,  ante. 
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company  as  a  "  groundman,"  although  before  the  injury  whidi 
is  involved  in  this  action  he  was  beginning  to  climb  telephone 
poleSy  and  to  perform  other  like  duties  incident  to  becoming  a 
"  lineman,"  which  is  an  employment  of  higher  order  than  a 
groundman,  and  for  the  duties  of  which  higher  wages  are  paid. 
On  the  evening  he  was  hurt,  as  will  be  hereafter  set  forth,  he 
claims  to  have  been  sent  with  his  brother,  Ed.  Adams,  who  was  a 
lineman  of  the  company,  by  his  foreman  James  Leigh,  to  Twelfth 
and  Green  streets  in  Louisville,  Ky.,  to  adjust  some  trouble  which 
had  occurred  to  appellant's  wires  at  that  point;  that  when  they 
arrived  at  the  place,  his  brother  Ed.  Adams,  whose  assistant  the 
appellee  claims  to  have  been,  ordered  him  to  climb  the  pole  and 
remedy  the  trouble ;  that  in  pursuance  of  this  direction,  he  climbed 
up  the  pole  and  undertook  to  straighten  out  the  telephone  wires 
which  had  become  crossed ;  while  so  engaged,  a  wire,  one  end  of 
which  was  attached  to  the  pole  he  was  on,  and  the  other  fastened 
to  a  house  across  the  street,  broke  at  the  far  end  from  him  and 
fell  across  the  trolley  wire  of  the  Louisville  Railway  Company, 
which  was  highly  charged  with  electricity  at  the  time,  and  this 
current  being  transferred  to  the  broken  wire,  came  in  contact  with 
his  arm  and  hand,  causing  him  a  severe  shock,  and  burning  his 
arm  and  finger  severely.  To  recover  damages  for  this  accident, 
he  instituted  this  action  in  the  Jefferson  Circuit  Court,  setting 
out,  substantially,  the  foregoing  facts,  and  alleging  in  addition 
that  the  wire  which  broke  and  caused  the  injury  to  him  had  be- 
come worn,  rusted,  and  weakened,  and  was  not  sufficient  for  the 
purpose  which  it  was  serving;  that  it  was  not  insulated  as  it 
should  have  been  in  order  to  protect  the  appellee  from  injury; 
that  all  of  these  facts  were  known  to  appellant,  or  could  have  been 
known  by  the  exercise  of  reasonable  diligence,  and  were  unknown 
to  appellee.  All  the  material  allegations  of  the  petition  were 
controverted  by  the  answer,  in  which  was  also  pleaded  afltanatively 
the  contributory  negligence  of  the  appellee.  This  affirmative 
matter  being  denied  by  reply,  the  issues  were  completed.  A  trial 
resulted  in  a  judgment  in  favor  of  appellee  for  $600. 

The  appellant  seriously  complains  of  but  two  errors:  First, 
that  the  court  refused  to  give  an  instruction  based  upon  its  theory 
that  the  appellant,  at  the  time  he  was  injured,  was  a  groundman 
and  not  a  lineman ;  and,  second,  that  the  verdict  is  excessive.     The 
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ooort,  among  others  not  complained  of,  gave  the  following  instnic- 
tioiis  as  the  basis  of  appellant's  liability  and  appellee's  right  to 
recover: 

**(!)   If  you  shaU  believe  from  the  evidence  that,  prior  to  the  time  the 
pkintiff  received  the  injury  of  which  he  complains  he  was  directed  by  his 
nperioTB  in  authority  in  the  employ  of  the  defendant,  the  telephone  company, 
to  go  to  the  place  indicated.  Twelfth  and  Green  streets,  to  straighten  out  the 
^iflieiilty  that  had  occurred  with  its  wires  at  that  point,  and  that  in  pursu- 
of  such  direction,  or  in  pursuance  of  the  duties  of  the  position  he  was 
oeeupying  with  the  telephone  company,  it  became  his  duty  to  ascend 
the  pole  at  the  place  indicated  to  remedy  the  trouble  which  he  was  set  to 
ofweome,  the  wire  by  which  he  was  injured  broke,  and  by  reason  of  the 
breaking  thereof,  he  received  the  injuries  of  which  he  complains,  and  you  shall 
fartber  believe  from  the  evidence  that  the  wire  in  question  was  by  reason 
cf  its  age,  weakness,  or  by  reason  of  the  fact  that  its  having  become  worn 
from  k>ng  service  was  not  reasonably  safe,  and  by  reason  thereof  it  broke, 
and  that  the  defendant,  the  telephone  company,  knew,  or  could  have  known 
by  the  exercise  of  ordinary  care,  of  the  weakness  and  unsuitableness  of  said 
wire,  if  such  was  its  condition,  and  that  the  plaintiff  did  not  know  of  its  weak- 
ened eondition,  if  it  was  weakened,  then  the  law  is  for  the  plaintiff,  and 
5011  should  so  find  unless  you  shall  believe  from  the  evidence  that  at  the 
time  the  plaintiff  was  performing  the  work  which  he  was  doing  he  himself 
VIS  negligent,  and  by  reason  of  his  negligence  helped  to  cause  or  bring  about 
the  injury  of  which  he  complains,  and  but  that  for  such  negligence  upon  his 
part,  if  any  there  was,  he  would  not  have  been  injured."    "(2)  When  the 
pitintiff  entered  the  service  of  the  telephone  company  he  assumed  all  the 
ordinary  risks  incident  to  his  employment,  and  if  you  shall  believe  from  the 
eridenoe  that  the  injury  which  he  received  was  one  of  the  risks  ordinarily 
iieident  to  the  service,  and  was  not  caused  by  want  of  ordinary  care  upon 
tke  part  of  the  defendant  in  attention  to  its  wires  »t  that  point,  then  the  law 
n  for  the  defendant  and  you  should  so  find.     Or,  if  you  shall  believe  from 
the  evidence  that  the  plaintiff  at  that  time  was  negligent,  that  is,  that  he 
failed  to  exercise  ordinary  care  for  his  own  safety,  and  by  reason  of  that 
faiet  he  helped  to  cause  or  bring  about  the  injury  of  which  he  complains,  and 
that  he  would  not  have  been  injured  but  for  his  contributory  negligence,  if 
any  there  was,  then  the  law  is  for  the  defendant  and  you  shall  so  find." 

The  appellant  offered  the  following  instruction,  as  containing 
its  theory  of  appellee's  right  to  reco\»er: 

**(la)  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  plaintiff,  Howard  A.  Adams,  at  the  time  he  was  injured  was  not  in  the 
employ  of  defendant,  the  Cumberland  Telephone  4  Telegraph  Company,  as  a 
Uneman,  and  that  he  was  not  ordered  by  one  James  Leigh,  a  person  superior 
hi  authrity  in  the  employ  of  defendant,  to  go  to  the  corner  of  Twelfth  and 
Green  streets  to  adjust  or  clear  some  trouble  in  telephone  wires  at  said  point, 
but  the  plaintiff,  nevertheless,  did  attempt  to  adjust  or  clear  such  trouble, 
then  the  law  is  for  the  defendant  and  you  should  so  find." 

We  think  appellant's  insistence,  that  because  at  the  time  he 
was  injured  appellee  was  a  groundman  and  not  a  lineman  is  ma- 
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terial  to  his  right  to  recover  for  the  injury  he  sustained,  is  without 
foundation  either  in  law  or  reason.  A  groundman,  as  said  before, 
is  of  lower  rank  than  a  lineman,  and  his  duties,  ordinarily,  are 
to  assist  the  lineman  and  to,  generally,  as  his  name  indicates,  stay 
on  the  ground ;  but  it  is  not  disputed  in  the  record  that  appellee,. 
at  the  time  he  was  injured  and  shortly  before,  had  oonimenced 
to  learn  the  business  of  a  lineman,  and  for  that  purpose  was 
allowed  from  time  to  time  to  climb  poles  in  order  to  learn  the 
business  of  lineman.  He  states,  and  adduces  other  testimony  to 
corroborate  him,  that  he  was  sent  by  the  foreman  of  the  gang 
to  which  he  belonged  with  his  brother  to  remedy  the  trouble  for 
which  he  climbed  the  pole  at  the  time  he  was  injured.  Now  it 
is  clear,  that,  whether  appellee  is  called  a  lineman  or  a  groundman 
does  not  alter  his  right  to  recover  in  this  action  if  he  was  on  the 
pole  at  the  time  of  his  injury  in  performance  of  a  duty  he  owed 
to  appellant.  If  it  be  true,  as  he  says,  that  Leigh  sent  him  to  assist 
his  brother,  who,  being  a  lineman,  was  his  superior,  and  the 
brother  told  him  to  climb  the  pole,  then  he  was  in  the  perform- 
ance of  a  duty  owing  to  his  employer,  the  appellant  Of  course, 
if  he  was  a  mere  volunteer,  who  went  up  the  pole  without  right 
or  authority,  then  the  appellant  owed  him  no  duty  at  all.  But 
this  very  question  was  submitted  to  the  jury  in  the  instructions 
given  by  the  court  It  is  true,  Leigh  says  he  did  not  tell  appellant 
to  go  with  his  brother,  but  only  told  the  brother  to  go  to  Twelfth 
and  Green  streets  and  straighten  out  the  trouble  with  the  wires 
there.  We  think  it  entirely  immaterial  whether  or  not  appellee 
was  technically  a  lineman  or  groundman ;  if  he  was  a  groundman 
beginning  to  perform  the  duties  of  a  lineman,  and  was  in  truth 
sent  up  the  pole  by  his  superior,  then  he  was  entitled,  certainly, 
to  no  less  protection  because  of  his  want  of  experience  than  if  he 
had  been  a  lineman  so  experienced  as  to  know  better  how  to  take 
care  of  himself. 

The  whole  question  turns,  not  upon  whether  appellant  was  a 
lineman  or  groundman,  but  whether,  at  the  time  he  climbed  the 
pole  he  was  in  the  performance  of  a  duty  he  owed  the  appellant 
company.  This  question  was  fairly  submitted  by  the  instructions 
of  the  court.  The  instruction  offered  by  appellant  is  faulty  in 
that  it  directs  the  jury's  attention  too  prominently  to  the  question 
whether  or  not  appellee  was  a  lineman  at  the  time  he  was  hurt, 


N.  Y.  j       MosHABD  V.  Richmond  Light  &  B.  B.  Co.  687 

and  makes  his  right  of  recovery  to  turn,  in  part  at  least,  upon 
that  question;  whereas  the  court's  instructions  properly  make  the 
appellee's  right  of  recovery  to  turn  upon  the  question  as  to  whether 
mr  not  he  was  in  pursuance  of  the  duties  of  the  position  he  was 
then  occupying  with  the  telephone  company  (whether  lineman  or 
groundman)  at  the  time  he  was  hurt.  Our  conclusion  is  that  the 
court's  instructions  fully  cover  and  define  appellee's  rights  and 
appellant's  liability.  There  is  no  question  made  as  to  the  familiar 
principle,  that  it  was  the  duty  of  appellant  to  furnish  the  servant 
a  reasonably  safe  place  in  which  to  work,  and  reasonably  safe  ap- 
pliances with  which  to  perform  the  duties  he  was  instructed  to 
imdertake,  and  if  the  master  fails  in  this  respect,  and  the  servant 
is  injured  by  reason  of  such  failure,  the  master  is  liable,  if  he 
knew,  or  by  the  exercise  of  reasonable  care,  could  have  known,  of 
the  defects  in  the  appliances,  or  the  danger  in  the  place  furnished 
the  servant  to  work.  Harp  v.  Cumberland  Telephone  £  Tele- 
graph Co.,  80  S.  W.  510,  25  Ky.  Law  Eep.  2133 ;  Conrad  Tanming 
Co.  V.  Munsey,  76  S.  W.  841,  25  Ky.  Law  Rep.  936 ;  Henderson 
Brewing  Co.  v.  FoUen,  76  S.  W.  620,  25  Ky.  Law  Rep.  969 ; 
Covington  Sawmill  &  Mfg  Co.  v.  Clark,  76  S.  W.  348,  25  Ky. 
law  Rep.  694;  Angel  v.  Jellico  Coal  Mining  Co.,  74  S.  W.  714, 
25  Ky.  Law  Rep.  110;  Ohio  Valley  Railway  Co.  v.  McKinley, 
83  S.  W.  186,  17  Ky.  Law  Rep.  1028 ;  Tradewater  Coal  Co.  v. 
Johnson,  72  S.  W.  274,  24  Ky.  Law  Rep.  1777. 

•The  evidence  as  to  the  extent  of  appellee's  injury  sustains  the 
verdict  of  $600  rendered  in  his  favor;  indeed,  we  think  if  the 
facts  be  true,  as  alleged  in  the  petition,  and  which  appellee's  evi- 
dence tends  to  establish,  the  verdict  is  a  very  conservative  one. 

For  the  foregoing  reasons,  the  judgment  is  affirmed. 


MOBHABD  V.  RiCHMOin)  LiGHT  AND  RaILKOAD  Co. 

New  York  Appellate  Division,  Second  Department  —  March  16,  1906. 

Ill  App.  Div.  363,  98  N.  Y.  Supp.  124. 

1.  Dkath  fbom  Contact  with  Incandescent  Light  —  Defective  Trans- 
woxMXSk  —  Evidence.  —  In  an  action  against  an  electric  light  company 
for  death   alleged   to   have  been   caused  by   the   defendant's   negligence, 

Deatk   or   IbJiut  from   Contact   with   Inoandeaoent   Light. —  See 

note  to  Peters  v,  Lynchburg,  etc.,  Co.,  post,  where  all  the  cases  in  this  volume 
are  oollected. 
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it  appeared  that  the  deceased  was  found  dead  in  the  cellar  of  hia  honae; 
that  on  his  breast  and  feet  were  found  burns  such  as  might  have  been 
caused  by  an  electric  current;  that  an  incandescent  light  with  defcetiTe 
insulation  was  found  lighted  in  the  cellar;  and  there  was  also  erideiiee 
showing  that  for  some  months  prior  to  the  deceased's  death  sparks  had 
been  seen  about  the  transformer  and  that  on  the  night  of  the  aecidcnt 
the  transformer  was  surrounded  by  sparks  and  that  a  buzzing  noise  waa 
heard.  It  was  shown  that  after  the  accident,  the  transformer  waa  found 
to  lack  one-half  inch  of  insulation  on  one  of  the  primary  wires.  It  waa 
held  that  the  evidence  was  sufficient  to  justify  the  submiaaion  of  tha 
defendant's  negligence  to  the  jury. 

2.  Same  —  Dbgbeb  op  Case  Requibed.  —  An  electric  light  company,  fomiahh 

ing  current  for  lighting  buildings,  is  bound  to  exercise  a  high  degree  of 
care  to  protect  persons  using  such  current. 

3.  Same  —  Damages.  —  Where    the    deceased    was    a    dentist    earning   frooi 

$17|000  to  $20,000  yearly  and  left  a  family  of  young  children  a  Teidiel 
of  $40,000  was  not  excessive. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff  and  also  from  an  order  denying 
the  defendant's  motion  for  a  new  trial.     Affirmed. 

Before  Hibschbeeo,  P.  J.,  and  Woodwabd,  Jenks,  Rich,  and 

MiLLEB,  JJ. 

Frank  Harvey  Field,  for  appellant. 

Herbert  C.  Smyth  (Millard  F.  Tompkins,  on  the  brief),  for 

respondent. 

Opinion  by  Rich,  J. : 

This  appeal  is  by  the  defendant  from  a  judgment  in  plaintifPs 
favor  for  $40,000  for  damages  alleged  to  have  been  sustained  in 
consequence  of  the  killing  of  plaintiff's  intestate.  His  death  was 
caused,  it  is  alleged,  by  his  body  coming  in  contact  with  a  2,400 
voltage  current  of  electricity,  which  was  negligently  permitted  to 
flow  into  the  residence  of  the  deceased  by  the  defendant.  At  the 
time  of  the  accident  defendant  was  engaged  in  the  business  of 
supplying  electricity  to  various  customers  at  Giffords,  in  the 
county  of  Richmond,  of  whom  the  deceased  was  one.  The  electric 
current  of  2,400  volts  was  delivered  to  a  transformer  placed  upon 
a  pole  in  front  of  his  residence  by  two  primary  wires  carrying  an 
alternating  current.  The  office  of  the  transformer  was  to  reduce 
the  2,400  voltage  of  the  primary  circuit  to  120  volts,  and  deliver 
this  voltage  of  120  to  deceased's  residence  over  a  secondary  circuity 
consisting  also  of  two  wires  running  from  the  transformer. 
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The  case  was  tried  by  plaintiff  upon  the  theory  that  the  trans- 
former was  in  an  imperfect  condition,  and  that  because  of  this 
eondition  a  deadly  voltage  of  electricity  was  permitted  to  pass 
ofer  the  pole  of  the  secondary  wire.     Plaintiff's  intestate  was  a 
strong  man.     He  went  into  his  cellar  in  perfect  health,  and  was 
dead  when  found  lying  upon  the  cellar  floor  about  an  hour  later. 
An  electric  lamp,  suspended  by  an  insulated  cord,  was  lighted. 
His  position  was  such  as  to  indicate  that  he  had  fallen  while  en- 
giged  in  lighting  this  lamp.     It  was  suspended  from  a  nail  in 
Ike  ceiling,  to  which  also  was  attached  a  wire  hanging  down, 
npporting  a  swinging  shelf.     There  was  a  bum  between  the  fifth 
and  sixth  rib  on  the  left  side  of  deceased's  body,  and  there  was 
tbo  directly  over  this  a  small  hole  burned  in  both  the  outer  and 
under  shirt  worn  by  him  at  the  time.     Evidence  was  introduced 
tending  to  show  that  there  was  a  bum  on  his  left  foot,  and  also  a 
kara  in  the  stocking  and  slipper  directly  over  this  bum.     The 
burden  of  establishing  that  the  accident  was  the  result  of  defend- 
ant's negligence,  and  that  plaintiff's  intestate  was  free  from  con- 
tributory n^ligence,  was  upon  the  plaintiff,  and  the  verdict  will 
not  be  sustained  unless  plaintiff  has  made  it  appear  with  reason- 
iWe  certainty  that  the  injury  was  inflicted  as  a  result  of  defend- 
ant's n^ligence.     A  jury  cannot  be  permitted  to  arrive  at  a  ver- 
dict by  speculation  or  guesswork.     Menzies  v.  Inierstate  Paving 
Co.,  106  App.  Div.  107,  94  N.  Y.  Supp.  492.     It  appears  that 
the  wire  attached  to  the  droplight  was  defective,  and  not  properly 
insulated  at  the  point  where  it  came  in  contact  with  the  wire  sus- 
taining the  swinging  or  hanging  shelf.     This  wiring  was  put  in 
the  house  and  maintained  by  the  deceased,  but  was  only  intended 
to  carry  a  voltage  of  120,  which  was  harmless.     Defendant  con- 
tends that  it  is  more  reasonable  to  suppose  that  deceased  met  his 
death  as  the  result  of  injuries  sustained  by  falling  from  a  small 
box  standing  directly  in  front  of  the  shelf,  and  that  it  is  at  best 
bflt  a  guess  as  to  whether  his  death  was  caused  by  an  electric  shock 
or  a  bn^en  neck  occasioned  by  the  fall.     If  this  is  correct,  of 
course  the  verdict  cannot  be  sustained.     It  has  been  held  re- 
peatedly, and  is  the  law  of  this  State,  that  where  the  damages  have 
been  inflicted  by  one  of  two  causes,  for  one  of  which  the  defend- 
ant is  responsible  and  for  the  other  of  which  he  is  not  responsible, 
the  plaintiff  cannot  succeed  where  it  is  just  as  probable  that  the 
44 
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damage  was  done  by  one  cause  as  by  the  other.  But  is  the  leamei 
counsel  correct  as  to  the  conclusion  he  reaches!  It  is  true  thi 
the  cause  of  death  has  not  been  established  to  an  absolute  cei 
tainty;  no  autopsy  was  held,  and  Dr.  Hutchinson,  a  witness  called 
by  defendant,  testified  that :  ^'  In  order  to  tell  if  a  man  has  died 
from  electric  shock,  in  the  first  place  an  autopsy  is  necessary  to 
eliminate  absolutely  every  other  cause  of  sudden  death."  Yet 
I  think  the  evidence  predominates  in  favor  of  plaintiff's  theory. 
It  appears  that  on  the  night  of  the  accident,  and  at  differfflit  timet 
at  night  antedating  the  accident,  the  transformer  had  been  ob- 
served to  have  been  surrounded  by  blue  lights  and  sparkling,  and 
that  a  buzzing  noise  was  at  times  observed,  resembling  rapid  ham- 
mering; that  on  the  evening  of  the  accident  a  blue  light  was  ob> 
served  where  the  primary  wires  came  in  contact  with  the  tree^ 
The  transformer  was  taken  from  the  pole  by  the  defendant  after 
the  accident,  but  was  produced  upon  the  trial,  and  evidence  ii: 
given  that  it  was  tested  after  the  accident  and  worked  properij. 
It  appeared,  however,  that  about  one-half  of  an  inch  of  the  in- ^ 
sulation  was  gone  off  the  primary  wire  in  the  transformer  in  oDft 
place,  and  that  this  bare  wire  was  about  V«4  of  an  inch  from  tht 
iron  transformer  case.  The  pole  to  which  this  transformer  wm 
attached  was  wet.  Evidence  was  given  tending  to  show  that  2,400 
volts  will  jump  in  the  open  air  from  one  wire  to  another  two- 
sevenths  of  an  inch  away,  and  the  greater  the  voltage  the  greater 
distance  the  voltage  will  jump.  Expert  evidence  was  given  tend* 
ing  to  show  that  the  primary  current  got  on  the  secondary  circuit 
through  the  transformer,  and  in  support  of  this  theory  our  attenr 
tion  is  called  to  the  fact  that,  besides  the  noise  and  blue  lij^ 
emanating  from  the  transformer,  upon  the  night  of  the  accident 
blue  lights  were  observed  on  the  secondary  wire  leading  from  the 
transformer  to  the  house ;  also  that  lights  in  the  house  were  rat 
steady,  at  times  giving  a  very  bright  light  (brighter  than  usual), ' 
and  then  that  they  would  go  out  entirely,  which  indicated,  the- 
experts  testified,  that  the  wires  were  instantaneously  short  ci^^ 
cuited,  and  that  a  ground  might  be  effected  through  the  woodea* 
pole,  which  was  wet.  Professor  Sever  testified  that  these  j 
phenomena  indicated  "  that  there  was  some  breakdown  in  the  '• 
insulation." 

The  learned  counsel  for  the  appellant  admits  in  his  argoment 
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that  if  "  manifestations  of  electrical  energy,  as  described  by  wit- 
nesses, came  from  the  secondary  circuit,  there  must  have  been  a 
hi^  Toltage  current  on  the  secondary  circuit."  Evidence  was 
given  on  the  part  of  plaintiff  that  standing  on  the  cellar  floor,  in 
leaching  up  to  turn  on  the  light,  the  wires  at  the  point  where  they 
were  attached  to  the  shelf  would  touch  over  the  region  of  de- 
eeaaed's  heart  His  shirt  showed  a  bum,  corresponding  with  the 
tpex  of  his  heart,  where  the  bum  on  his  body  was  found.  Ex- 
perts gave  it  as  their  opinion  that  deceased  received  a  shock  from 
a  high  potential  current  of  nearly,  if  not  the  entire,  electric  force 
of  the  primary  circuit.  It  appears,  however,  that  from  200  to 
220  volts  in  the  secondary  circuit,  upon  both  legs  of  the  circuit, 
would  bum  out  all  lights  in  the  house  because  of  the  high  potential 
force.  The  fact  that  the  lamps  did  not  bum  out  is  explained  by 
an  expert,  who  gives  it  as  his  opinion  that  the  voltage  was  con- 
nected with  but  one  leg  of  the  secondary  circuit  He  says :  "  The 
deceased  came  in  contact  with  one  leg  of  the  secondary  circuit, 
and  in  that  way  got  the  entire  voltage,  or  very  nearly  the  entire 
voltage,  of  the  primary."  He  admits  that  if  the  primary  circuit 
Iiad  been  connected  to  both  legs  of  the  secondary  that  the  fuses 
would  have  blown,  or  all  the  lamps  would  have  gone  out.  The 
fact  that  the  lamps  did  not  go  out  is  a  positive  manifestation  that 
the  current  —  the  high  potential  —  did  not  go  on  both  legs  of  the 
secondary  circuit.  "  This  is  also  shown  by  the  fact  that  only 
coe  of  the  wires  —  the  insulation  of  one  of  the  wires  —  is  burned 
dL" 

I  must  confess  my  inability  to  understand  how  there  could  have 
keen  any  light  in  the  house  if  the  power  was  not  connected  with 
both  1^8,  unless  this  great  potential  force  was  instantaneous.  Mr. 
Southard  stated: 

'"The  fact  that  the  Ughts  in  the  house  did  not  blow  out  but  remained  lit 
indieated,  first,  that  the  circuit  fuses  in  the  primary  did  not  blow  out.  From 
ike  fact  that  they  did  not  blow  out  when  this  occurrence  took  place,  why, 
ikf&n  was  not  sufBcient  amount  of  current  drawn  to  blow  the  fuse,  and  also 
that  the  appUcation  of  the  current  was  not  of  long  enough  duration  to  heat  the 
up  sufSciently  to  blow  them.  The  doctor  could  have  only  been  in  contact  a 
short  space  of  time,  as  indicated  in  the  outer  shirt  —  the  puncture  on 
the  oater  shirt,  the  other  shirt,  the  stocking,  and  slipper.  ♦  ♦  ♦  The  burn- 
ing there  would  continue  after  the  current  was  actually  through  going 
tlmmgh  the  body,  due  to  the  fact  that  woollen  will  smoulder  and  will  bum.** 
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There  waa  sufficient  pvidcnce  to  warrant  the  submission  of  the 
question  of  defendant's  negligence  to  the  jury.  Defendant  main- 
tained this  primary  circuit,  charged  with  an  alternating  curn?nt 
of  2,400  volts.  This  was  a  deadly  force,  and  it  was  defendant'i 
duty  to  exercise  a  high  degree  of  care  to  protect  the  deceased  from 
this  current.  Caglione  v.  Mt.  Morris  Electric  Light  Co.,  56  App, 
Div.  191,  67  N.  Y.  Supp.  660.  It  appears  that  the  primary  wins 
were  in  contact  with  trees,  and  that  sparks  and  blue  li^t  wen 
observed  at  the  transmitter  for  some  months  before  the  acddoit, 
and  yet  no  examination  was  made  of  the  transformer. 

The  jury  found,  after  a  fair  and  impartial  charge  by  the  learned 
trial  justice,  that  plaintifTs  intestate  was  killed  by  reason  of  i 
breaking  down  of  the  transformer,  which  permitted  the  higfc 
potential  force  of  electricity  to  eater  the  house  of  the  deceased; 
that  this  was  due  to  the  negligence  of  the  defendant ;  that  deceased 
was  free  from  any  negligence  which  contributed  to  his  death:  and 
the  verdict  is  supported  by  the  evidence.  Deceased  was  thirty- 
seven  years  of  age  at  the  time  of  his  death.  He  was  a  dentisl. 
and  his  income  from  his  denta!  profession  was  shown  to  have  b«8 
from  $1 7,000  to  $20,000  a  year.  He  left  three  childreo,  tta 
eldest  being  eleven  years  of  age,  besides  a  posthumous  child  bom 
six  months  after  his  death.  We  do  not  think  the  verdict  ifU 
excessive  under  the  circumstances. 

The  exceptions  have  been  examined  with  care,  and  we  5si 
none  warranting  a  reversal. 

The  judgment  and  order  must  therefore  be  affirmed,  with  cos"- 
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who  manafactiire  and  use  electricity  must  exercise  tlie  utmost  care  Ut 
protect  others  from  danger. 
1  Buck.  —  An  employee,  working  in  a  building  equipped  with  electric  lights, 
has  the  right  to  assume,  in  the  absence  of  notice  to  the  contrary,  that 
tlw  eleetric  light  company's  transformers  and  other  appliances  for  fur- 
■iahing  electrieity  are  in  good  order,  and  free  from  defects. 

Appeal  by  the  plaintiff  from  a  judgment  in  favor  of  the  de- 
fendant.    Reversed. 

Mat  O'Doherty,  for  appellant. 

O'Neal  &  O'Neal,  Forcht  &  Field,  and  FL.  L.   Greene,  for 
appelli 


Opinion  by  Hobson,  C.  J. : 

This  action  was  brought  by  the  appellant  as  administrator  of 
the  estate  of  Daniel  S.  Mangan,  deceased,  to  recover  of  appellee 
damages  for  his  death  which  occurred  from  contact  with  an  elec- 
tric current  in  the  machine  shop  of  the  Louisville  &  Nashville 
Bailroad  Company  in  the  city  of  Louisville.  Upon  the  trial  in 
die  court  below  the  jury  returned  a  verdict  for  the  appellee,  and 
from  the  judgment  refusing  appellant  a  new  trial  and  dismissing 
the  action  this  appeal  is  prosecuted. 

The  cause  of  action  set  out  in  the  petition  in  brief  is  that  the 
tpipellee  was  under  contract  to  furnish  the  railroad  company  elec- 
tricity for  the  lighting  of  its  machine  shops ;  that  it  was  its  duty 
to  see  that  the  lines  leading  from  its  plant  and  dynamos  were 
properly  insulated  and  protected  so  as  to  prevent  injury  to  those 
in  the  machine  shops ;  that  for  this  purpose  it  used  a  transformer 
connected  with  its  wires  outside  of  the  machine  shops;  that  it 
wag  appellee's  duty  to  keep  the  transformer  in  proper  condition 
and  repair,  which  it  negligently  failed  to  do  and  by  reason  of 
such  negligence  it  got  out  of  repair,  and  became  so  defective  that 
it  suffered  an  unnecessary,  unusual,  and  highly  dangerous  cur- 
rent of  electricity  of  not  less  than  2,000  volts  to  escape  from 
appellee's  lines  to  and  over  the  lines  of  the  railroad  company  in 
the  machine  shops  with  which  the  appellant's  intestate,  who  was 
in  employee  of  the  latter  company,  and  unacquainted  with  elec- 
tricity, in  attempting  to  light  a  certain  lamp  or  burner  in  the 
machine  shops,  came  in  contact  and  was  thereby  killed  without 
fault  on  his  part.     The  defense  interposed  by  appellee  is  in  sub- 
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stance  that  the  transformer  was  in  perfect  condition,  and  the 
intestate's  death  was  caused  by  his  own  contributory  n^ligence 
in  getting  upon  a  metal  stand  to  turn  on  the  light  in  the  shops 
whereby  a  connection  with  the  ground  was  furnished  the  elec- 
tricity,  and  by  the  fault  of  a  telephone  line  repairer  in  making 
a  ground  connection  with  appellee's  lines  on  the  outside  at  the 
same  time  in  repairing  a  telephone  line  leading  into  the  adjacent 
building  of  the  Mengel  Box  Company,  and  further  that  these 
acts  of  the  intestate  and  telephone  repairer  were  without  appellee's 
knowledge,  and  beyond  its  control.  Without  consuming  time  in 
discussing  tbe  evidence  it  is  sufficient  to  say  that  though  the  con- 
tention of  each  party  received  support  therefrom,  it  was  quite 
conflicting,  but  unquestionably  the  case  should  have  gone  to  the 
jury  as  the  court  allowed  it  to  do. 

The  instructions  given  by  the  court,  so  far  as  material,  are  as 
follows : 

"(1)  The  court  instructs  the  jury  that  if  they  believe  from  the  eTidence 
that  the  defendant  company  negligently  failed  to  exercise  the  utmost  care 
and  skill  which  prudent  persons  are  accustomed  to  exercise  under  similar  cir- 
cumstances, in  the  management  and  care  of  its  wires,  appliances  and  electrical 
currents,  so  as  to  prevent  the  entry  into  the  building  where  plaintiff's  intes- 
tate was  killed  of  an  electrical  current  that  was  more  dangerous  than  neces- 
sary to  reasonably  conduct  its  business  of  lighting  said  building,  and  by 
reason  of  such  negligence,  if  any  there  was,  the  plaintiiTs  intestate  was  killed, 
then  the  law  is  for  the  plaintiff  and  the  jury  should  so  find,  unless  they 
shall  further  believe  from  the  evidence  that  the  plaintiff^s  intestate  con- 
tributed to  cause  his  injury  by  his  own  negligence  and  that  he  would  not 
have  been  injured  but  for  his  contributory  negligence,  if  any  there  was. 
(2)  But  unless  the  defendant  negligently  failed  to  exercise  the  utmost  care 
and  skill  in  the  management  and  care  of  its  wires,'  appliances,  and  electrical 
currents  so  as  to  prevent  the  entry  into  the  building,  where  plaintiff^s  intes- 
tate was  killed,  of  an  electrical  current  that  was  more  dangerous  than  neces- 
sary to  reasonably  conduct  its  business  of  lighting  said  building,  and  the 
plaint  iff  *s  intestate  was  thereby  killed,  then  the  law  is  for  the  defendant 
and  they  should  so  find.  *  *  *  (0)  By  negligence  is  meant  the  failure 
to  exercise  tliat  degree  of  care  which  a  person  of  ordinary  prudence  usually 
exercises  under  like  or  similar  circumstances.  *  *  *  (8)  Utmost  care,  as 
used  in  these  instructions,  moans  the  highest  care  which  careful  and  prudent 
persons  are  accustomed  to  observe  under  the  same  or  similar  circumstances." 

It  will  be  obser\'ed  that  bv  instructions  1  and  2  before  the  iurv 
could  find  for  the  plaintiff  they  must  find  that  the  defendant  had 
negligently  failed  to  exercise  the  utmost  care  which  prudent  per- 
sons are  accustomed  to  exercise,  and  then  in  the  sixth  instruction 
they  were  told  that  negligence  is  the  failure  to  exercise  ordinary 
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care.  So,  taking  the  three  instructions  together,  the  jury  were 
in  effect  told  that  the  defendant  was  not  liable  unless  it  failed 
to  exercise  ordinary  care  to  exercise  the  utmost  care  and  skill 
vhich  prudent  persons  are  accustomed  to  exercise  under  similar 
mciimstancee.  It  will  also  be  observed  that,  while  by  the  first 
and  second  instructions  the  defendant  was  required  to  exercise 
die  utmost  care  and  skill,  by  the  eighth  instruction  the  utmost 
ore  was  defined  as  the  highest  care  which  careful  and  prudent 
persons  are  accustomed  to  observe  under  the  same  or  similar 
circumstances. 
This  is  not  the  standard  of  care  which  this  court  has  laid  down. 

In  McLaughlin  v.  Louisville  Electric  Light  Company,  6  Am. 

ElectL  Cas.  255,  100  Ky.  173,  37  S.  W.  851,  34  L.  R.  A.  812, 

ibe  first  case  on  the  subject,  the  court  said : 

**  Eleetiicity  is  a  powerful  and  subtle  force,  and  its  nature  and  manner  of 
ue  not  well  understood  by  the  public,  nor  is  its  presence  easily  determined 
or  aaeertained.  Its  use  for  private  gain  is  very  extensive,  and  becoming 
man  and  more  so.  The  daily  avocation  of  many  thousands  of  necessity  bring 
tken  near  to  this  subtle  force,  and  it  seems  clear  that  the  electric  companies 
•knld  be  held  to  the  use  of  the  utmost  care  to  avoid  injuring  those  whose 
or  pleasure  requires  them  to  come  near  such  a  death-dealing  force.*' 


In  the  next  case,  Overall  v.  Louisville  Electric  Light  Company, 
7  Am.  Electl.  Cas.  521,  47  S.  W.  442,  20  Ky.  Law  Kep.  759, 
the  court  said: 

"Appellant  at  the  time  he  was  struck  was  at  a  place  where  his  business 
required  him  to  be,  and  where  he  had  a  right  to  be  and  it  was  the  duty  of 
the  electric  light  company  to  know  that  linemen  of  the  telephone  company 
woold  have  to  come  into  close  proximity  to  its  wires  in  attending  to  their 
duties,  and  it  was  its  duty  to  use  every  protection  which  was  accessible  to 
iunlate  its  wires  at  that  point  and  at  all  points  where  people  have  a  right 
to  go  for  business  or  pleasure,  and  to  use  the  utmost  care  to  keep  them  so; 
•ad  for  personal  injuries  resulting  from  its  failure  in  that  regard  it  is 
fitble  in  damages." 

Approving  these  cases  in  Schweitzer  s  Administrator  v.  Citi- 
zen^ General  Electric  Company,  7  Am.  Electl.  Cas.  571,  52  S. 
W.  830,  21  Ky.  Law  Kep.  608,  the  court  again  said : 

"It  was  the  duty  of  appellee  to  use  the  highest  degree  of  care  to  keep  the 
lilies  and  appliances  in  a  safe  condition,  and  take  care  that  repairs  be  made 
wken  needed." 

The  question  was  again  before  the  court  in  Thomas'  Adminis- 
iralar  v.  MaysviUe  Oas  Company,  7  Am.  Electl.  Cas.  588,  108 
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Ky.  224,  56  S.  W.  153  53  L.  R.  A.  147,  where  tiie  court,  after, 
quoting  from  the  previous  opinions,  said: 

'■  t'roni  Ihis  it  will  be  Been  that  the  court  is  of  the  opinion  thit  etant 
oompajiies  abould  use  the  utmost  care  to  avoid  injuring  persona  who  ta]  tt 
brought  in  contact  with  wires  charged  with  electricity." 

In  Macon  v.  Paducah  Street  Railway  Company,  7  Am.  HtflL 
Cas.  630,  110  Ky.  680,  62  S.  W.  496,  tiie  court  aaid: 

"  The  definition  of  ordinaiy  care  given  in  said  instruction  No.  1  is  eirowM 
in  thin  case  for  the  reason  that  It  has  been  repeatedly  held  by  this  court  M 
persona  uning  electricity  either  for  lighting  or  for  propelling  cars,  or  ota 
businesa,  must  elerciae  the  highest  degree  of  cnre  for  the  protertioti  o!  lH 
persona  in  all  places  where  such  persona  have  a  right  to  be." 

It  is  insisted  for  the  appellant  that  the  eourt  should  tul 
instructed  the  jury  that  the  defendant  was  bound  to  maintiii 
perfect  insulation  and  was  responsible  at  all  events  if  it  fsiW 
to  do  80.  Such  a  rule  was  in  substance  announced  in  Rylands  t 
Fletcher,  3  II.  L.  330,  but  tiat  case  baa  not  been  followed  in  tin 
latter  cases  in  England  or  America,  the  modern  rule  being  llu 
the  manufacture  and  sale  of  a  useful  article  being  a  legal  tt 
the  manufacturer  in  supplying  it  to  his  customers  is  bound  onl) 
to  exercise  such  care  and  skill  as  the  dangerous  character  of  ihi 
thing  and  the  attending  circumstances  demand.  Triple  Siat^ 
Natural  Gas  £  Oil  Company  v.  Wellinwi,  114  Ky.  79,  70  S,  W. 
49.  Electricity  is  a  powerful  and  deadly  agency.  It  cannol  h( 
seen,  and  is  as  silent  as  it  is  deadly.  It  gives  no  warning  of  iu 
pre.'K'ncc.  So  the  rule  has  been  adopted  that  those  who  manuf« 
turc  and  use  it  must  exercise  the  utmost  care  to  protect  othen 
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**  When  the  eircnmstuices  of  the  injury  show  that  a  '  live  wire '  —  one 
dutfged  with  a  deadly  current  of  electricity  —  has  been  allowed  to  be  at  a 
fkee  where  the  public  have  a  right  to  be  and  are,  without  reason  to  suspect 
the  dangerous  condition  of  the  wire,  a  prima  facie  case  of  negligence  will 
kave  been  established.  In  such  a  state  of  case  the  risk  of  assuming  that  the 
wires  and  other  appliances  are  in  a  safe  condition  is  not  that  of  the  public, 
tat  of  the  operator  of  the  plant.  The  operator  has  the  better  means  of 
kaowing.  It  is  his  duty  both  to  provide  such  appliances  as  are  reasonably 
Mfe,  and  by  proper  inspection  and  oversight  to  keep  himself  informed  as  to 
they  are  safe.  Until  the  public  has  knowledge  or  notice  to  the 
\  they  may  assume  that  the  operator  has  properly  discharged  his 
in  these  respects." 


The  case  of  Lexington  Railway  Company  v.  Pains  Adminis- 
trator, 8  Am.  Elecd.  Cas.  499,  71  S.  W.  628,  24  Ky.  Law  Rep. 
1443,  was  of  this  character. 

But  the  case  at  bar  involves  an  injury  occurring  to  a  workman 
in  the  railroad  shops  and  is  governed  by  the  general  rule.  The 
wrart  should  have  omitted  from  the  first  instruction  the  word 
"  negligently ;  "  also  the  words  "  which  prudent  persons  are  accus- 
tomed to  exercise  under  similar  circumstances ;  "  and  for  the  words 
"by  reason  of  such  negligence "  should  have  substituted  the 
vords  "  by  reason  of  such  failure."  The  words  "  so  as  "  should 
tbo  be  omitted  before  the  words  "  to  prevent."  In  the  second 
instTOCtion  the  same  words  should  be  omitted  so  far  as  they  occur. 
The  definition  of  utmost  care  in  the  eighth  instruction  is  incor- 
rect, and  instructions  containing  in  effect  this  idea  have  been 
several  times  condenmed  by  this  court,  McLaughlin  v.  Louisville 
Bledric  Light  Company,  6  Am.  Electl.  Cas.  255,  100  Ky.  173, 
37  S.  W.  851,  34  L.  R  A.  812 ;  Overall  v.  Same,  7  Am.  Electl. 
Cas.  521,  47  S.  W.  442,  20  Ky.  Law  Rep.  759  ;  O'Donnell  v.  Same, 
7  Am.  Electl.  Cas.  587,  55  S.  W.  202,  21  Ky.  Law  Rep.  1362. 
Bj  utmost  care  and  skill  as  used  in  the  instructions  is  meant  the 
bluest  degree  of  care  and  skill  known  which  may  be  used  under 
the  same  or  similar  circumstances.  In  support  of  these  views 
see  Thompson  on  Negligence,  §§  797,  4036;  Haynes  v,  Raleigh 
Qas  Company  (N.  C),  5  Am.  Electl.  Cas.  264,  19  S.  E.  344, 
26  L.  R.  A.  810,  41  Am.  St,  Rep.  786;  Alexander  v.  NanticoJce 
Ught  Company  (Pa.),  9  Am.  Electl.  Cas.  188,  58  Atl.  1068,  67 
L  R.  A.  475,  and  cases  cited  in  notes ;  City  Electric  Street  Rail- 
my  Co.  V.  Connery,  6  Am.  Electl.  Cas.  217,  61  Ark.  381,  33 
8.  W.  426,  31  L.  R.  A.  570,  54  Am.  St.  Rep.  262 ;  Uggla  v.  West 
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End  Street  Railway,  4  Am.  Electl.  Cas.  389,  160  Mass.  351, 
35  N.  E.  1126,  39  Am.  St  Rep.  481.  The  court  should  also 
have  instructed  the  jury,  as  asked  by  the  plaintiff,  that  Mangan 
in  the  performance  of  his  duties  as  an  employee  in  the  shops  of 
the  railroad  company  had  a  right  to  assume,  in  the  absence  of 
notice  to  the  contrary,  that  the  transformer  and  other  appliances 
for  furnishing  electricity  were  in  good  order  and  free  from  defects. 
Ramsey  v.  Lovisville,  etc.,  R.  R.  Co.,  89  Ky.  104,  20  S.  W.  162 ; 
Shearman  &  Redfield  on  Negligence,  §  92. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


Davoust  v.  City  of  Alameda. 

OaUfomia  Supreme  Court  —  March  30,  1906. 
149  Cal.  69,  84  Pac.  760. 

1.  Ltabtlity   of  Cmr   fob  Negligence   in   Maintaining   Eubctbio   Light 

Plant.  —  A  city  in  maintaining  and  operating  its  electric  plant  does 
not  exercise  its  governmental  functions  and  is  liable  the  same  aa  an 
individual  for  injuries  resulting  from  its  negligence. 

2.  Same.  —  The  fact  that  the  grant  of  authority   to  maintain  an  electric 

plant  was  given  to  the  board  of  trustees  of  a  city,  and  not,  in  tenna,  to 
the  city,  does  not  relieve  the  city  from  liability  for  negligence  in  main- 
taining the  plant. 

3.  Tbespassers  —  Licensees.  —  Where  a  woman,  walking  along  a  path  across 

a  vacant  lot,  which  had  been  used  generally  for  more  than  five  years,  was 

Liability  of  City  for  Negligence  in  Maintaining  Eleotrio  Idgki 
Plant.  —  Cities  using  electric  wires  are  bound  to  the  very  highest  degree  of 
care  to  avoid  injury  to  every  one  who  may  be  lawfully  in  proximity  thereto. 
Emery  v.  City  of  Philadelphia,  ante,  208  Pa.  492,  57  Atl.  977.  They  must  be 
held  to  the  duty  of  exercising  such  diligence  and  care  in  maintaining  electrical 
wires  as  is  commensurate  with  the  danger.  Eaton  v.  City  of  Weiser,  post,  12 
Idaho  544,  86  Pac.  541.  It  is  the  duty  of  a  city  in  stringing  wires  to  exercise 
proper  care  in  maintaining  such  wires,  City  of  Oreenville  v.  Pitts,  107  S.  W. 
60.  A  municipality  is  not  bound  to  inspect  electric  wires  except  in  the  case  of 
obvious  danger  or  exceptional  occurrence,  the  electric  company  maintaining 
the  wires  being  primarily  liable  for  their  condition.  Fox  v.  Village  of  Man^ 
Chester,  ante,  183  N.  Y.  141,  75  N.  E.  1116. 

The  maintenance  and  operation  of  an  electric  plant  by  a  municipality  is  not 
one  of  its  public  and  governmental  powers  and  duties,  but  is  rather  a  pro- 
prietary and  private  right  and  power,  for  the  careless  and  negligent  exercise 
of  which  the  municipality  will  be  held  liable.  Eaton  v.  City  of  Weiser,  post, 
12  Idaho  544,  86  Pac.  541.  The  same  rule  is  applied  in  the  reported  case. 
A  city  is  liable  or  not  liable  by  precisely  the  same  rules  as  an  IndividoaL 
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killed  bj  oontact  with  a  five  wire  of  an  electric  company,  which  was  neg- 
Ugentlj  allowed  to  lie  aeroea  the  path,  the  electric  company  cannot  escape 
liability  on  the  ground  that  the  deceased  was  a  trespasser,  for  she  was  a 


Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant. 
Reversed. 

/.  C.  Campbell,  W.  H.  Metson,  and  Beed  &  Nushaumer  {J.  B. 
Glascock  and  J.  M.  Posion,  of  counsel),  for  appellant 

Jf .  W.  Simpson  and  Chapman  &  Clift,  for  respondent 

Opinion  bj  MgFabland,  J.: 

This  action  is  to  recover  damages  for  the  death  of  plaintiff's 
wife  allied  to  have  been  caused  by  the  n^ligence  of  defendant, 
the  city  of  Alameda,  in  operating  an  electric  lighting  plant  owned 
fcy  defendant,  and  used  for  the  purpose  of  lighting  said  city  and 
furnishing  light  to  its  inhabitants  for  domestic  purposes.  The 
trial  court  granted  a  nonsuit  and  gave  judgment  for  defendant, 
and  from  this  judgment  plaintiff  appeals.  There  is  a  bill  of  ex- 
ceptions which  presents  the  evidence  and  the  rulings  of  the  court. 

It  does  not  appear  upon  what  ground  the  nonsuit  was  granted ; 
but  the  main  point  argued  by  counsel  for  respondent  is  that 
because  the  defendant  is  a  municipal  corporation  it  is  not  liable 
to  pay  any  damages,  even  though  the  death  of  plaintiff's  wife  was 
caused  by  the  negligent  operation  of  the  electric  plant.     And  in 

Yasoo  City  v.  Bircheti,  post,  89  Miss.  700,  42  So.  569.  But  a  city  cannot  be 
held  liable  for  negligence  in  maintaining  an  electric  plant  unless  it  had 
authority  to  famish  lights  to  private  citizens.  Village  of  Palestine  v.  Siler, 
pott,  225  III.  630,  80  N.  E.  345. 

As  to  liability  of  city  and  contractors,  authorized  to  erect  an  electric  light 
plant,  for  the  death  of  a  boy  from  contact  with  a  suspension  wire,  see  Citi/  of 
Ovcenshoro  v,  Westinghouse,  Church,  Kerr  d  Co,,  165  Fed.  385.  Liability  of 
city  for  injury  to  policeman  by  contact  with  electric  wire  maintained  over  the 
roof  of  a  building,  see  City  of  Oreenville  v,  Pitts,  107  S.  W.  50.  Liability  for 
injury  to  traveler  from  contact  with  electric  wire  near  the  public  street,  see 
Emery  v.  City  of  Philadelphia,  ante,  208  Pa.  492,  57  Atl.  977.  As  to  liability 
of  city  or  town  for  negligence  of  its  employees  and  servants,  see  Fisher  v.  City 
of  Ifetchem,  ante,  140  N.  Car.  506,  53  S.  E.  342;  Posey  v.  Town  of  North  Bir- 
mingham, post,  154  Ala.  511,  45  So.  663.  As  to  the  liability  for  injuries 
resulting  from  oontact  with  a  live  wire  in  the  street,  see  Aiken  v.  City  of 
Columhua,  post,  167  Ind.  139,  78  N.  E.  657;  City  of  Emporia  v.  White,  post, 
74  Kan.  864,  86  Pac.  295.  As  to  liability  for  negligence  in  maintaining  wires 
Offer  railway  track,  see  Todd  v.  City  of  Crete,  post,  79  Neb.  671,  113  N.  W.  172. 


700  Amebigan  Elsotsical  Cases.  [vol.  9 

support  of  this  contention  respondent  relies  on  Winbigler  v.  City 
of  Los  Angeles,  45  Cal.  36 ;  Denning  v.  State,  123  Cal.  316,  55 
Pae.  1000;  Chope  v.  City  of  Eureka,  78  Cal.  588,  21  Pac.  364, 
4  L.  R.  A.  325,  12  Am.  St  Rep.  113,  and  the  cases  there  cited. 
These  cases  undoubtedly  establish  the  rule  in  this  State,  althoo^ 
it  has  been  held  differently  in  some  other  jurisdictions,  that  a 
municipal  corporation,  when  exercising  governmental  functions  as 
an  agent  of  the  sovereign  power,  is  not  liable  for  damages  caused 
by  the  negligence  of  its  employees,  unless  it  is  expressly  so  made 
liable  by  statute.  But  this  rule  applies  to  a  municipal  corpora- 
tion only  when  acting  in  its  governmental,  political,  or  puUic 
capacity  as  an  instrumentality  intrusted  by  the  State  with  the 
subordinate  control  of  some  public  affair.  Such  a  corporation, 
however,  has  a  double  character  —  governmental,  and  also  pro- 
prietary and  private  —  and  when  acting  in  the  latter  capacity 
its  liabilities  arising  out  of  either  contract  or  tort  are  the  same 
as  those  of  natural  persons  or  private  corporations.  And  while 
we  have  been  referred  to  no  case  in  this  State  where  the  proposi- 
tion last  stated  was  directly  involved,  yet  in  all  the  cases  from 
this  State  cited  by  respondent  the  acts  complained  of  were  con- 
nected with  the  exercise  of  what  has  uniformly  been  held  to  be 
governmental  functions,  such  as  maintenance  of  public  streets  and 
roads,  protection  from  fire,  etc.  However,  the  distinction  has 
been  frequently  recognized  and  stated  in  the  California  decisions. 
In  Touchard  v.  Toucliard,  5  Cal.  307,  the  court  say : 

"A  corporation,  both  by  the  civil  and  common  law,  is  a  person,  an  artificial 
person;  and  although  a  municipal  corporation  has  delegated  to  it  certain 
powers  of  government,  it  is  only  in  reference  to  those  delegated  powers  that 
it  will  be  regarded  as  a  government.  In  reference  to  all  other  of  its  trans- 
actions, such  as  affect  its  ownership  of  property  in  buying,  selling,  or  grant- 
ing, and  in  reference  to  all  matters  of  contract,  it  must  be  looked  upon  and 
treated  as  a  private  person,  and  its  contracts  construed  in  the  same  manner 
and  with  like  effect  as  those  of  natural  persons." 

Tn  Son  Francisco  Gas  Co,  v,  San  Francisco,  9  Cal.  469,  Justice 
Field  says: 

"The  distinction  alluded  to  refers  to  the  double  character  of  a  municipal 
corporation;  its  public  and  political  character  in  which  it  exercises  subordi*^ 
nate  and  legislative  powers,  and  its  private  character  in  which  it  exercise^ 
the  powers  of  an  individual  or  private  corporation." 

In  UkiaJi  v.  Vkiah  W.  &  /.  Co,,  142  Cal.  179,  75  Pac-  77S^ 
64  L.  R.  A.  231,  100  Am.  St.  Rep.  107,  this  court  says: 
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"'The  distiiictioii  between  the  powers  conferred  on  municipal  corporations 
public  purposes  and  for  the  general  public  good,  and  those  conferred  for 
oorporate  purposes^  is  clearly  marked  by  the  decisions  "  —  citing  cases. 


In  Denning  v.  Sta/te,  123  Cal.  316,  55  Pac.  1000,  it  was  held 
that  the  State  was  not  liable  for  injury  caused  plaintiff  by  negli- 
goice  of  a  board  of  harbor  commissioners,  because  the  latter  were 
exercising  purely  governmental  powers ;  but  the  distinction  above 
mentioned  was  clearly  stated.     The  court  said,  among  other  things, 
diat  the  plaintiff,  when  injured,  was  employed  in  a  distinct  branch 
of  the  service,  "  viz.,  the  protection  against  or  extinguishment 
of  fires,  which,  even  in  the  case  of  municipal  corporations,  is  uni- 
formly held  to  be  the  exercise  of  a  purely  governmental  function ; 
and  there  is  certainly  as  strong  ground  for  distinguishing  be- 
tween the  different  functions  of  the  board  as  there  can  be  for 
distinguishing  between  the  different  functions   of  a  municipal 
f     corporation,  in  the  exercise  of  some  of  which  the  corporation  is 
liable  for  n^ligence,  while  in  others  it  is  not."     See,  also,  Holland 
r.  San  Francisco,  7  Cal.  361 ;  Ar genii  v.  San  Francisco,  16  Cal. 
255 ;  Brovm  v.  Board  of  Education,  103  Cal.  531,  37  Pac.  503. 
In  other  jurisdictions  the  rule  that  municipal  corporations  are 
liaUe  like  individuals  and  private  corporations  when  the  injury 
arises  out  of  their  exercise  of  mere  proprietary  and  private  rights 
has  been  expressly  and  frequently  decided.     Indeed,  the  rule  has 
become  text-book  law.     In  Dillon's  Municipal  Corporations,  §  66, 
the  author,  having  said  that  a  municipal  corporation  ^'  possesses 
a  double  character;  one  governmental,  legislative,  or  public;  the 
other,  in  a  sense,  proprietary  or  private,"  proceeds  as  follows : 

''In  its  governmental  or  public  character,  the  corporation  is  made,  by  the 
State,  one  of  its  instruments,  or  the  local  depositary  of  certain  limited  and 
pmeribed  political  powers,  to  be  exercised  for  the  public  good  on  behalf  of 
tlie  State  rather  than  for  itself;  •  •  •  but  in  its  proprietary  or  private 
character,  the  theory  is  that  the  powers  are  supposed  not  to  be  conferred, 
primarily  or  chiefly,  from  considerations  connected  with  the  government  of 
tlie  State  at  large,  but  for  the  private  advantage  of  the  compact  community 
which  is  incorporated  as  a  distinct  legal  personality  or  corporate  individual." 

There  are  numerous  authorities  to  the  general  point  of  the  dis- 
tinction between  the  governmental  and  the  proprietary  character 
of  municipal  corporations,  but  it  will  be  sufficient  here,  on  the 
general  question,  to  refer  to  the  opinion  of  the  Supreme  Court  of 
Oregon  in  the  case  of  Esberg  Cigar  Co,  v,  Portland,  84  Ore.  282, 
55  Pac.  961,  43  L.  R  A.  435,  75  Am.  St.  Rep.  651,  where  the 
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authorities  are  nearly  all  cited.  See,  also.  South  Carolina  9. 
United  States,  199  U.  S.  437,  26  Sup.  Ct.  110,  116,  50  L.  Ed.  ^. 
And  that  the  respondent,  in  maintaining  and  operating  its 
electric  plant,  was  exercising,  not  its  governmental  functions,  bat 
its  proprietary  and  private  rights,  is  entirely  clear.  There  is  ob- 
viously no  distinction,  so  far  as  the  law  on  the  subject  is  coo- 
cemed>  between  an  electric  plant  for  furnishing  light,  which  is 
comparatively  a  new  thing,  and  a  gas  plant  maintained  for  the 
same  purpose;  and  it  has  been  directly  held  that  a  municipal 
corporation  operating  a  gas  plant  is  liable  for  injury  caused  \xj 
its  careless  management  In  Dillon's  Municipal  Corporatioiiiy 
§  954,  it  is  said:  ^^A  municipal  corporation  owning  waterworb 
or  gasworks  which  supply  private  consumers  on  the  payment  of 
tolls  is  liable  for  the  negligence  of  its  agents  and  servants  the  same 
as  like  private  proprietors  would  be ; "  and  ample  authority  is 
cited  sustaining  the  text.  In  Western  S.  F.  Society  v.  PhUadd' 
phia,  31  Pa.  183,  72  Am.  Dec  730,  the  Supreme  Court  of  Penn-  ] 
sylvania  say: 

"The  supply  of  gas  light  is  no  more  a  duty  of  sovereignty  thin  tk 
supply  of  water.  Both  these  objects  may  be  acoomplished  throiigii  the 
agency  of  individuals  or  private  corporations,  and  in  very  many  ^im*««<*» 
they  are  accomplished  by  those  means.  If  this  power  is  granted  to  a  boroagh  ^ 
or  a  city,  it  is  a  special  private  franchise.  •  •  •  xhe  whole  inyestment  b 
the  private  property  of  the  city,  as  much  so  as  the  lands  and  houses  belongiig 
to  it.  *  *  *  It  [the  city]  stands  on  the  same  footing  as  would  any  indh 
vidua!  or  body  of  persons  upon  whom  the  like  special  franchises  had  bees 
conferred." 

In  San  Francisco  Oas  Co.  v.  San  Francisco,  supra,  the  court 
say: 

"  The  purchase  of  gas  involves  only  the  exercise  of  a  power  of  a  prinii 
corporation ;  it  requires  no  exercise  of  any  political  power.  It  is  aa  maeh  tt 
act  of  a  private  character  as  if  made  by  a  private  corporation." 

In  Esberg  Cigar  Co.  v.  Portland,  supra,  the  facts  were  that  the 
city  of  Portland  owned  and  maintained  a  system  of  waterwoiksi 
and  the  plaintiiff  therein  brought  the  action  for  damages  for 
injuries  caused  by  the  negligent  management  of  the  said  wate^ 
works ;  and  it  was  contended  for  defendant  "  that  the  waterworb 
belonged  to  the  city  in  its  public  or  governmental  capacity,  and 
it  therefore  is  not  liable  in  a  common-law  action  for  negligence 
in  constructing  or  maintaining  the  same."  But  the  court  held 
otherwise,  and,  after  alluding  to  the  distinction  aboved  stated,  said: 
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"  In  aceordanoe  with  this  distinction  it  is  quite  universally  held  that  when 
%  municipal  corporation  voluntarily  undertakes  to  construct  and  maintain 
Water  or  gas  works  in  pursuance  of  statutory  authority,  for  the  purpose  of 
supplying  the  inhabitants  thereof  with  water  or  gas  at  rates  established  by 
the  city,  it  is  liable  for  an  injury  in  consequence  of  its  acts  in  constructing 
md  maintaining  such  works,  the  same  as  a  private  corporation  or  individual." 

And,  surely,  this  principle  applies  as  fully  to  the  maintenance 
of  an  electric  lighting  plant  as  to  the  maintenance  of  waterworks. 
In  the  case  at  bar,  the  city  of  Alameda  was  merely  given  the 
(^tional  privilege  of  constructing  and  maintaining  an  electric 
lifting  plant;  no  duty  was  imposed  on  it  to  do  so.  Our  con- 
elusion  on  the  main  point  above  discussed  is  that  the  respondent 
eannot  escape  liability  for  the  negligence  averred  in  the  complaint 
on  the  ground  that  it  is  a  municipal  corporation. 

There  are  some  points  made  by  respondent  upon  the  theory  that 
defendant  would  not  have  been  liable  even  if  it  had  been  a  private 
person  or  corporation,  which  we  will  allude  to  briefly.  We  would 
not  be  justified  in  holding  that  the  evidence  was  not  sufficient  to 
show  that  the  death  of  appellant's  wife  was  caused  by  negligence 
in  operating  the  electric  plant.  Whatever  the  evidence  may  be 
on  another  trial,  that  which  appears  in  the  present  record  is  suffi- 
cient to  establish  the  negligence.  The  contention  that  appellant 
cannot  recover  because  his  wife  at  the  time  of  the  accident  was 
a  trespasser  is  not  maintainable.  There  was,  and  for  many  years 
has  been,  a  street  railroad  station  on  Monroe  street,  and  south  of 
that  station,  and  fronting  it,  there  was  a  vacant  uninclosed  level 
lot  owned  by  a  person  who  is  in  no  way  involved  in  this  litigation. 
Across  the  vacant  lot  there  was  a  way,  or  beaten  path,  about 
four  feet  wide,  which  had  been  for  many  years  —  more  than 
five  years  —  used  by  residents  in  the  neighborhood  in  going  from 
their  homes  to  the  said  station  on  Monroe  street.  While  plain- 
tiflPs  wife  was  walking  along  this  path  and  when  within  a  few 
feet  from  Monroe  street,  she  came  in  contact  with  a  live  wire  of 
respondent's  electric  plant,  which  was  negligently  allowed  to  He 
across  the  path,  and  was  killed  by  the  current.  Is  is  not  neces- 
sary to  inquire  what  would  have  been  the  liability  of  the  owner 
of  the  lot  if  he  had  also  owned  the  electric  plant  and  had  been 
guilty  of  the  negligence  which  caused  her  death,  although,  even 
then,  the  allowance  of  such  a  deadly  trap  probably  could  not  have 
been  excused  on  the  ground  that  the  woman  was  a  trespasser,  even 
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if  she  had  been.  But  no  such  question  arises  here.  She  had  ft 
right  to  be  where  she  was,  at  least,  as  against  every  one  except 
the  owner  of  the  lot ;  and  the  respondent,  itself  a  mere  trespasser, 
is  in  no  position  to  raise  the  question  as  to  what  duty  the  owner 
of  land  owes  to  a  trespasser;  moreover,  she  was  not  a  mere  tres- 
passer, but  a  licensee. 

Respondent  contends  that  the  city  was  not  liable  because  the 
grant  of  authority  to  maintain  the  electric  plant  is  given  to  "  the 
board  of  trustees  of  such  city,"  and  not,  in  terms,  to  the  city ;  bat 
we  do  not  see  any  force  in  this  contention.     A  "  city  "  is  a  mere 
intangible  thing,  existing  only  in  legal  contemplation;  it  could 
not  itself  use  the  franchise,  and  can  act  only  through  its  govemii^ 
body,  the  board  of  trustees.     A  grant  of  a  franchise,  in  termSi  to  , 
the  city,  would  be,  in  effect,  a  grant  to  the  body  having  the  power 
to  use  it.     In  Arnold  v.  San  Jose,  81  Cal.  618,  22  Pac  877,  thu 
court  said : 

"A  distinction  is  made  by  appellant  between  cases  arising  under  ehaiien 
making  it  the  duty  of  a  city,  as  such,  to  keep  the  streets  open  and  in  nput, 
and  those  which  make  it  the  duty  of  the  city  council  to  do  so.  We  are  nnabb 
to  see  any  merit  in  the  point." 

And  further  on  in  the  opinion  it  is  shown  that  Winbigler  v,  Loi 
Angeles,  supra,  does  not  hold  differently. 

We  do  not  think  that  there  was  a  nonjoinder  of  plaintiffs;  and, 
as  to  other  points,  it  is  sufficient  to  say  that  none  of  them  are,  in 
our  opinion,  tenable  or  necessary  to  be  specially  noticed. 

The  judgment  appealed  from  is  reversed. 

We  concur :  Beatty,  C.  J. ;  Angellotti,  Henshaw,  Lobioav» 
Sloss,  JJ. 

Shaw,  J.     I  concur. 

The  rule  is  well  established  in  this  State  that,  in  the  absence 
of  a  statutory  provision  permitting  it,  an  action  will  not  lie  against 
a  municipal  corporation  for  damages  caused  by  the  negligence  of 
its  officers,  agents,  and  servants  in  the  performance  of  the  pabiie 
or  governmental  duties  of  such  corporations.  Winbigler  v.  Loi 
Angeles,  45  Cal.  37;  Howard  v.  San  Francisco,  51  CaL  52; 
Tranter  v.  City  of  Sacramento,  61  Cal.  271 ;  Stedman  v.  8<m 
Francisco,  63  Cal.  193;  Chope  v.  Eureka,  78  CaL  589,  21  Pac 
364,  4  L.  R.  A.  325,  12  Am.  St.  Rep.  113;  Arnold  v.  San  Jm, 
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81  CaL  618,  22  Paa  877 ;  Daeg  v.  Cook,  126  Cal.  213,  58  Pac 
707,  77  Am,  St.  Rep.  171 ;  Uhiah  v.  Ukiah,  etc.,  Co.,  142  Cal. 
182,  75  Pac.  773,  64  L.  R.  A.  231,  100  Am.  St.  Rep.  107; 
Sierers  v.  San  Francisco,  115  Cal.  654,  47  Pac  687,  56  Am.  St. 
Bep.  153.  The  statement  of  the  rule  implies  that  there  are  other 
functions  and  powers  oi  municipal  corporations,  for  the  negligent 
performance  of  which  by  its  officers  and  servants  such  corporations 
ire  liable.  The  distinction  is  clearly  stated  in  the  principal  opin- 
km.  The  authorities  uniformly  hold  that  the  dutes  arising  from 
tbe  operation  of  gasworks,  electric  works,  waterworks,  and  such 
Kkc  public  utilities,  are  of  the  private  nature  which  is  required 
to  make  municipal  corporations  lable  for  damages  caused  by  negli- 
paee  therein.  It  is  evident,  however,  that  the  division  of  munici- 
pil  functions  into  two  classes,  one  public  and  governmental,  the 
o4er  private  and  corporate,  is  without  any  real  foundation,  and 
is  made  solely  from  the  supposed  necessity  of  doing  so  in  order 
toiUow  a  suit  to  be  maintained  for  such  injuries.  In  its  public 
fbctions  a  municipality  was  said  to  represent  the  sovereign 
power,  and  as  such  to  be  exempt  from  private  action.  Hence, 
with  respect  to  the  class  of  powers  here  involved,  it  was  consid- 
ered necessary  to  designate  them  as  private  in  character,  in  order 
to  uphold  a  suit  to  recover  for  these  injuries.  The  only  reason 
given  for  classifying  the  power  to  administer  public  utilities  as 
private  and  corporate  is  that  private  persons  and  corporatons  fre- 
quently engage  in  such  enterprises;  that  they  are  carried  on  by 
tie  city  for  its  own  profit ;  and,  in  a  few  cases,  that  the  munici- 
pality has  contracted  with  the  sovereign  power  to  do  such  things, 
and  is,  therefore,  acting  in  a  private  capacity.  None  of  these 
«asons  is  of  any  force.  Private  persons  and  corporations  also 
frequently  undertake  to  give  police  protection  and  fire  protection 
[  to  the  inhabitants  of  cities.  Yet  these  functions,  in  all  cases 
^'Aere  they  are  performed  by  a  city,  are  always  considered  to  be 
jnblic  and  governmental,  thus  showing  that  the  fact  stated  con- 
ititates  no  reason  for  the  distinction.  It  may  be  that  in  former 
tales  cities  engaged  in  such  enterprises  for  the  sake  of  the  profit 
^  be  made  thereby.  But,  under  our  system,  its  charges  for  ser- 
■Jce  are  fixed  solely  for  the  purpose  of  covering  the  operating 
^^penaes  and  providing  a  sinking  fund,  and  the  profit,  if  any,  is 
^*erely  incidental     The  making  of  contracts  with  the  State  by 
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municipalities  to  supply  such  public  needs  is  with  us  utterh  a 
known.  In  our  form  of  government  and  under  our  constitntiim 
provisions,  a  city  can  have  no  active  powers  or  functions  thit  u 
not  public  and  governmental  in  character.  Low  r.  ifarjsnU 
5  Cai,  214.  Its  merely  passive  power  to  hold  and  possess  pnj 
erty  to  which  it  has  lawfully  acquired  title  may  not  differ  mm 
rially  in  its  effects,  witli  respect  to  the  liability  for  a  misuse  o 
such  property,  from  those  of  a  private  corporation  or  person  t 
hold  and  possess  such  property,  and  after  such  property  has  & 
any  reason  become  no  longer  necessary  for  municipal  purpaw 
itfl  continued  ownership  and  possession  may  have  no  direct  tdl 
tion  to  the  public  welfare  or  benefit.  But  its  active  powen  fl 
all  given  for  the  purpose  of  enabling  it  the  better  to  adrainifll 
public  affairs  so  as  to  subserve  the  public  good  and  promote  ti 
general  local  public  welfare,  or,  as  the  agency  of  the  state,  afiiL 
of  a  more  general  coueern,  which  are  primarily  committed  tofl 
State ;  and  all  such  active  powers,  whether  of  one  class  or  the  oth( 
are  essentially  of  a  public  and  governmental  character. 

It  must  be  conceded  that  the  rule  holding  cities  liable  for  »iii 
injuries  ia  more  conducive  to  justice  than  would  be  the  contTH 
"  The  rule  of  law  is  a  general  one,  that  the  superior  or  employ 
must  answer  civilly  for  the  negligence  or  want  of  skill  of  his  ige 
or  servant  in  the  course  or  line  of  his  employment,  by  which  I 
other,  who  is  free  from  contributory  fault,  is  injured,  Municiii 
corporations  under  the  conditions  herein  stated,  fall  within  tl 
ojjeration  of  this  rule  of  law."    2  Dill.  Mun.  Corp..  §  969.   0 
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oigaged  in  enterprises  of  ihis  character,  as  is  well  known,  are 

liable  for  the  neglect  of  their  agents  and  servants  in  the  line  of 

didr  duties,  and  the  expenses  caused  thereby  form  a  part  of  the 

it^iii^xiiiiifj  operating  expenses  of  the  business,  and  their  rates  must 

be  fixed  with  that  item  in  view.     When  municipal  corporations 

engage  in  the  same  business,  although  they  may  do  so  solely  for 

the  general  public  benefit,  and  not  for  the  profit  to  be  derived 

dierefrom,  it  is  but  fair  and  just  that  they  should  be  subjected  to 

the  same  burden.    This  burden  can  easily  be  shifted  to  the  general 

pofalic  who  should  bear  it,  by  adjusting  the  rates  charged  for  the 

KTvice,  so  as  to  cover  this  additonal  cost  of  operation. 

The  question  how  far,  and  in  the  exercise  of  what  powers,  a 

dty  should  be  held  liable  for  such  injuries,  is  one  of  policy,  ex- 

dnavely.     The  Legislature  has  the  power  to  dictate  this  policy. 

It  has  been  settled  at  common  law,  upon  various  grounds  (for  it 

be  not  always  been  based  upon  this  supposed  distinction),  that 

Donicipal  corporations  are  liable  for  injuries  caused  in  the  exer- 

dae  of  certain  powers,  and  are  not  liable  for  injuries  arising  from 

certain  other  powers,  unless  such  liability  is  created  by  statute. 

Among  the  powers  for  which  it  is  held  liable  in  this  manner  are 

the  power  to  carry  on  for  the  public  use  gasworks,  electric  works, 

waterworks,  and  other  like  public  utilities,  and  this  was  a  well- 

Kttled  rule  of  the  common  law.     Hill  v.  Boston,  122  Mass.  344, 

83  Am.  Rep.  332 ;  1  Dill.  Mun.  Corp.,  §§  26,  27,  66,  67 ;  Id. 

ToL  2,  §§  961,  966.     The  common  law  has  been  carried  into  our 

jurisprudence  and  made  the  rule  of  decision  in  all  the  courts  of 

this  State  by  section  4468,  Political  Code.     So  far  as  the  class  of 

powers  here  involved  is  concerned,  the  rule  is  manifestly  in  ac- 

eordance  with  justice,  and  is  also  in  accordance  with  good  publio 

policy.     It  is  not  good  policy  that  a  person  who  receives  an  injury 

by  the  negligence  of  public  servants  engaged  in  carrying  on  such 

public  utilities  should  be  made  to  suffer  the  injury  without  re- 

eoarse  upon  the  public  which  receives  the  benefit  of  the  services, 

wd  which,  by  reason  of  the  proposed  exemption  of  the  publio 

from  such  liability,  would  be  enabled  to  obtain  the  service  at  less 

cost  than  if  it  were  performed  by  private  persons.     This  rule, 

iiving  been  established  at  common  law  and  being  in  existence  at 

the  time  the  statute  was  passed  authorizing  the  creation  of  cities 

of  the  class  to  which  Alameda  belongs,  must  be  considered  in  con- 
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Btruing  the  statutory  provision  for  the  creatioD  of  such  citia 
It  is  provided  by  the  statute  (section  750  o£  the  municipal  cD^ 
poration  act)  that  every  municipal  corporation  of  the  fifth  clas 
"  may  sue  and  be  sued  in  all  courts  and  places,  and  in  all  procefJ- 
inga  whatever."  Ueering's  Gen.  Laws  1897,  p.  845.  I  think 
this  provision,  in  connection  with  section  4468  of  the  Polilial 
Code,  and  the  eatablisbed  common-iaw  rule,  should  be  constnied 
aa  a  statutory  declaration  that  cities  of  this  class  are  liable  for 
the  negligence  of  its  agents  and  aervania  in  all  cases  where  sud 
liability  was  established  at  eommon  law,  and  that  this  can  ^8 
upheld  as  a  statutory  provision  without  the  necessity  of  resorting 
for  its  support  to  a  distinction  which  is  wholly  fictitious,  ind 
which  will  produce,  aa  such  arbitrary  distinctions  are  apt  to  pro- 
duce, embarrassing  consequences,  if  recognized  as  real  and  applifl 
to  other  questions. 


>» 
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4.  When  the  purpoeeB  stated  in  the  petition  are  part  public  and  part 
priTate,  the  rig^t  to  proceed  must  be  denied. 

6.  A  use  is  not  public,  unless,  under  proper  regulations,  the  public  has 
tke  right  to  resort  to  the  property  for  the  use  for  which  it  was  acquired 
ladependently  of  the  will  or  caprice  of  the  corporation  in  which  the  title 
of  the  property  Tests  upon  condemnation. 

6u  The  generation  of  electricity  by  water  power  for  distribution  and  sale 
to  the  general  public  on  equal  terms,  subject  to  governmental  control,  is  a 
public  enterprise,  and  property  so  used  is  devoted  to  public  use. 

7.  But  the  creation  of  a  water  power  and  a  water  power  plant  for  the 
piupose  of  **  supplying  water  power  from  the  wheels  thereof  "  to  the  public 
is  a  private  enterprise,  in  aid  of  which  the  power  of  eminent  domain 
cannot  be  exercised.  The  nature  of  water  power  is  such  that,  under  such 
eonditions,  it  cannot  be  used  by  the  public  to  such  an  extent  as  to  make 
the  use  a  public  use. 

(Syllmbus  by  the  Court) 

Appeal  by  plaintiff  from  a  judgment  for  defendants,  and  order 
faying  a  motion  for  a  new  trial.     Affirmed. 

0.  H.  Simonds,  Durment  &  Moore,  and  Baldwin,  Baldwin  & 
Ikneer,  for  appellant. 

C.  /.  Bockwood  and  P.  P.  Price,  for  respondents. 

H.  /.  Orannis,  J.  N.  Searles,  and  Washburn,  Bailey  &  Mitchell 
fkd  briefs  by  consent  of  court  and  counsel. 

Opinion  by  Elliott,  J. : 

This  appeal  involves  the  right  of  the  appellant  to  condemn 

ttrtain  land  situated  on  the  Rainy  river  near  Koochiching  Falls 

ift  Itasca  county  in  aid  of  the  construction  of  certain  canals  and 

Ae  creation  of  a  water  power  plant  at  West  Duluth.    Upon  this 

reeord  we  are  required  to  determine  whether  the  trial  court  was 

i]|^t  in  refusing  to  grant  the  prayer  of  the  petitioner  upon  the 

fccts  as  found.    The  petitioner  states  that  it  "  does  not  desire  to 

like^  acquire,  or  possess  any  of  said  lands  hereinafter  described, 

lor  to  erecty  maintain,  and  operate  any  of  its  works  upon  the  same, 

kit  it  desires  and  has  determined  to  divert  the  waters  of  Birch 

kke  and  its  tributaries,     *     *     *     and  thus  prevent  the  waters 

thereof   so  diverted  from  flowing  in   said   boundary   lake   and 

ttreams  and  through  said  province  of  Ontario  in  Canada  over  and 

tkng  said  lands,  and  to  that  extent  only  to  take  and  injuriously 

affect  said  lands  and  any  property  and  estate  therein."     The 

petitioner  is  a  corporation  organized  under  chapter  34,  Oen.  St. 


no 
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1894,  for  the  purposes  set  fortli  with  great  prolixity  and  etmt  lad 
of  clearness  in  its  articles  of  incorporatioiL  Without  quoting  the 
Btatemeiit  of  the  general  nature  of  its  business,  which  is  set  od 
in  full  iu  the  findings  of  the  trial  court,  it  is  sufficient  to  say  tbi ' 
it  is  eonaprehensive  enough  to  cover  the  enterprise  in  aid  4- 
which  it  seeks  to  acquire  the  defendanta'  property.  In  the  petitiiai 
and  findings  of  the  court  it  is  said  that  the  "  petitioner  has  nndrt' 
taken  to  create  a  water  power  and  to  construct,  create,  and  miiii' 
tain  a  water  power  plant  at  West  Duluth,  Minn.,  to  supply  wiW 
power  from  the  wheels  thereof  and  also  hy  the  use  of  said  power 
to  generate  and  distribute  electricity  for  heat,  light,  and  powa 
purposes,  and  to  construct  and  maintain  a  canal  or  canals  or  wsta- 
ways,  from  Birch  lake  to  Embarrass  river  and  through  the  Em- 
barrass river  to  the  St-  Louis  river  and  from  the  St.  Louis  mei 
at  the  point  stated  in  the  said  petition  to  West  Duluth  on  which  tt 
operate  canal  barges  for  the  transportation  of  various  commodiw^ 
and  to  float,  raft,  run,  drive,  and  boom  logs  and  timber." 

A  careful  study  of  tlie  petition  convinces  us  that  the  primil] 
object  of  the  enterprise  is  the  creation  of  the  water  power  pbnt 
and  that  the  canal  is  merely  in  aid  thereof,  although,  incidentally 
it  may  be  used  for  purposes  of  navigation.  The  enterprise,  M 
described  in  detail,  provides  for  the  taking  of  water  in  l«Tgi 
quantities  from  navigable  streams  and  public  lakes,  carrying  it  bj 
means  of  canals  over  the  divide  which  separates  different  witti 
courses,  and  thus  permanently  diverting  it  from  its  natural  coune 
The  waters  of  the  Birch  lake  drainage  area  of  1,103  square  niila 
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Louis  river.  Another  canal  is  to  be  cut  from  a  point  on  the  St. 
Louis  river  about  seventy-five  miles  below  the  point  where  the 
Embarrass  river  empties  into  it,  to  the  St  Louis  bay  near  Duluth. 
A  dam  at  the  head  of  the  upper  canal  at  Birch  lake  and  a  gate  at 
the  head  of  the  lower  canal  at  the  St  Louis  river  will  regulate  the 
flow  of  the  waters  in  the  canals  in  such  manner  as  to  let  600  cubic 
feet  of  water  per  second  flow  through  the  upper  canal  into  the 
St  Louis  river  and  a  somewhat  smaller  amount  through  the  lower 
euial  from  the  St  Louis  river  into  the  St.  Louis  bay. 

Birch  lake  and  the  streams  which  flow  into  it,  the  North  and 
South  Kawishiwa  rivers,  White  Iron  lake.  Farm  lake,  Newton 
hke,  and  the  waters  connecting  the  same,  lie  wholly  within  the 
State  of  Minnesota.     Each  of  these  lakes  is  capable  of  floating 
gmall  steamboats  and  tugs  and  being  used  for  the  transportation 
of  logs  and  other  commodities.    The  streams  connecting  the  lakes 
are  not  capable  of  being  used  by  boats  or  transporting  merchandise, 
because  between  each  of  the  lakes  there  are  rapids  over  which 
boats  cannot  pass.     In  times  of  high  water  logs  or  timbers  pass 
down  over  these  rapids,  but  in  ordinary  and  low  stages  of  water 
they  cannot  pass  over  the  rapids  without  the  aid  of  the  head 
famished  by  dams  above  the  rapids.    None  of  these  waters  within 
the  State  have  ever  been  used  for  any  navigation  or  commerce 
except  the  floating  and  flowing  of  logs  and  timber,  which  have 
been  towed  across  the  lakes  and  then  sent  down  over  the  connecting 
streams  and  over  the  rapids  ordinarily  by  the  use  of  dams.     A 
considerable  commerce  has  been  carried  on  over  Birch  lake  and 
Birch  river,  and  two  dams  have  been  constructed  to  aid  in  driving 
logs,  one  at  the  outlet  of  Birch  lake,  called  a  "  clerking "  or 
"  sluicing  "  dam,  and  one  at  the  foot  of  the  river,  near  Fall  lake, 
called  the  "  roll  dam."     The  latter  was  constructed  for  the  pur- 
pose of  preventing  the  logs  from  being  bruised  ai^d  jammed  in 
making  the  descent  of  the  steep  rapids  at  that  point.     Steamboats 
kave  been  used  for  towing  logs  on  Birch  lake,  White  Iron  lake, 
Garden  lake,  and  Fall  lake.    Steamboats  have  been  also  in  regular 
use  for  the  past  ten  years  for  general  commerce  upon  certain  of  the 
boundary  lakes  and  rivers  which  form  a  part  of  the  chain  of  waters 
inTolved  herein. 

The  minimum  flow  of  water  from  Birch  lake  to  the  Kawishiwa 
rivers  at  any  time  in  the  course  of  the  year  is  about  210  cubic 
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feet  per  second,  and  the  average  flow  in  the  course  of  the  year  is 
980  cubic  feet  per  second.  The  area  of  the  watershed  from  whidi 
the  appellant's  enterprise  would  impound  its  waters  is  six  per 
cent,  of  the  area  of  the  watershed  tributary  to  Koochidiing  falls. 
The  trial  court  finds  that  it  is  impossible  to  determine,  except  by 
the  actual  operation  of  the  appellant's  works,  to  what  extent  dia 
diversion  or  withholding  of  600  cubic  feet  per  second  of  the  waters 
from  the  Birch  lake  area  would  lower  the  level  of  the  waters 
throughout  the  chain  of  lakes  and  rivers  referred  to.  Up  to  the 
present  time,  no  foreign  or  interstate  coromerce  of  any  kind  has  * 
been  carried  on  over  the  waters  referred  to,  which  lie  wholly 
within  the  State  of  Minnesota.  The  country  between  Rainy  lake 
and  Birch  lake  is  for  the  most  part  new  and  unsettled,  but  tfaers 
has  been  sufficient  travel  along  the  waterway  by  rowboat  and  eanos 
to  create  and  keep  well-beaten  portages  along  the  different  rapids. 
The  respondent  Backus  and  his  associates  own  land  an  both  sides 
of  the  Rainy  river,  and  contemplate  the  constructioii  of  a  dm 
and  mills  at  Koochiching  falls  for  the  manufacture  of  paper, 
which  enterprise  contemplates  the  use  of  the  water  course  for  the 
transportation  of  the  wood  from  the  Birch  lake  country  to  the 
Koochiching  falls. 

As  stated  above,  the  appellant  proposes  to  take  the  respondents' 
land  in  the  manner  stated  for  the  following  purposes:     (1)  To 
create  a  water  power  and  to  construct,  create,  and  maintain  a 
water  plant  at  West  Duluth  by  which  to  (a)  supply  water  power 
from  the  wheels  thereof  and  (b)  generate  and  distribute  electricity 
for  light,  heat,  and  power  purposes;  (2)  to  construct  and  main- 
tain a  canal,  canals,  or  waterways  on  which  to  operate  canal  bai^ 
and  to  be  otherwise  used  for  purposes  of  navigation.     The  trial 
court  found  that  "  said  canals  and  waterways  and  the  said  water    j 
and  water  power  and  the  said  electricity  are  to  be  for  the  use  of    j 
all  municipalities,  corporations,  and  persons  who  shall  desire  to    ^ 
use  the  same,  and  to  be  furnished  by  the  petitioner  as  demands    «- 
may  devolop  to  all  such  municipalities,  corporations,  and  pe^    '-^ 
sons."     The  respondents  contend  that  there  is  no  statutory  an-    = 
thority  for  the  appellant's  enterprise,  and  also  that  the  uses  to    .- 
which  it  proposes  to  put  the  property  are,  at  least  in  part,  private    ■ 
uses.    The  trial  court  refused  to  grant  the  petition,  because  "the 
purposes  for  which  the  petitioning  corporation  is  organized,  and 
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for  whidi  it  se^  to  condemn  the  lands  and  rights  sought  to  be 
condemned  ♦  ♦  *  are  not  all  public  uses,  but  private  uses 
are  involved  in  and  possible  thereunder." 

The  appellant  cannot  exercise  the  power  of  eminent  domain 
vnleae  it  is  able  to  show  legislative  authority  to  do  what  it  is  seek- 
ing to  do.  The  power  must  be  clearly  granted,  and  every  presump- 
tkii  is  in  favor  of  the  individual  landowner.  As  said  by  Chief 
Justice  Stabt  in  Minneapolis  &  St  L.  R.  Co.  v.  Nicolin,  76  Minn. 
M2,  79  N.  W.  304 : 

''Authority  for  the  petitioner  to  take  land  by  condemnation  for  the  pur- 
in  question  must  be  found,  if  at  all,  in  the  statute.  If  it  is  doubtful 
tlie  statute  confers  the  authority,  the  doubt  must  be  resolved  against 
the  petitioners,  no  matter  what  the  necessity  of  the  case  may  be;  for  it  is 
sttenpting  to  exercise  one  of  the  highest  prerogatives  a  sovereign  can  delegate 
l»  a  Bobjeet" 

Milwaukee  &  8t  P.  By.  v.  Faribcmlt,  23  Minn.  167;  Fletcher 
9.  Railway  Co.,  67  Minn.  339,  69  N.  W.  1085 ;  Telephone  Co.  v. 
Railway  Co.  (C.  C),  120  Fed.  362;  Holyohe  Water  Co.  v.  Ly- 
i,  16  Wall  (U.  S.),  500,  21  L.  Ed.  133.  To  doubt  in  such  a 
is  to  deny.  New  Jersey  Co.  v.  Morris  Co.  (N.  J.  Eq.),  15 
AtL  227,  1  L.  R.  A,  133.  This  rule  is  more  than  a  mere  aggrega- 
tion of  words.  Enterprises  which  tend  to  develop  the  resources 
of  the  State  should  be  encouraged,  but  it  is  only  with  the  express 
tathority  of  the  legislature  that  the  promoters  can  be  permitted 
to  tpply  the  property  of  the  people  to  the  advancement  of  their 
enterprise.  As  well  said  by  Mr.  Justice  Brewer  in  McElroy  v. 
Konsas  Ciiy  (C.  C),  21  Fed.  257: 

"In  these  days  of  enormous  property  aggregation,  were  the  power  of  emi- 
mt  domain  is  pressed  to  such  an  extent,  and  where  the  urgency  of  so-called 
pQUie  improyements  rests  as  a  constant  menace  upon  the  sacredness  of  pri- 
vite  property,  no  duty  is  more  imperative  than  that  of  the  strict  enforcement 
^  those  constitutional  provisions  intended  to  protect  every  man  in  the  pos- 
fftnoa  of  his  own." 

The  Constitution  provides  that  "  private  property  shall  not  be 
taken,  destroyed  or  damaged  for  public  use,  without  just  com- 
I^ensation  therefor,  first  paid  or  secured."  The  inevitable  in- 
ference from  this  prohibition  is  that  private  property  shall  not 
Under  any  circumstances  be  taken  for  private  use  without  the  con- 
sent of  the  owner.  Even  the  sovereign  power  of  the  State  cannot 
take  private  property  for  public  use  without  first  making  full  and 
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adequate  compeoBfltion  tberefor.  As  said  by  Jnd^  Sabbou  ii 
Dodge  v.  Mission  Township,  107  Fed.  827,  46  C.  C.  A.  661,  H 
LR.  A.  242: 

"A  legiBlative  Act  which  tAkea  or  undertAkM  to  Authorise  the  tikn|  if  i 
priTtte  propertj  for  private  object,  either  b7  tAZAtion  or  bj  Uw  aeniM  4 
eminent  domain,  or  bj  gjij  other  means,  is  not  >  law,  but  An  Arbitrur  teni 
whereby  the  property  of  one  citiien  may  be  transferred  to  Another.  Sod  h 
act  Is  beyond  the  limite  of  the  powers  granted  by  the  people  to  the  LtfUS' 
turea  ot  the  SUtos,  and  is  without  legal  force  or  effect.  The  legislstin  psw 
of  taxation  and  power  of  eminent  domain  are  alike  limited  to  the  esnJM 
thereof  for  public  objects.  And  they  cannot  be  successfully  prosecuted  kc 
privAto  purposes." 

But  every  citizen  holds  his  property  subject  to  the  conditioi 
that  the  State  may,  in  proper  proceedings,  just  compensation  being 
first  paid  or  secured,  take  it  for  public  uses.  The  sovereign  but 
exercise  this  power  directly,  as  when  land  is  taken  for  a  fort,  on 
public  building,  or  it  may  delegate  it  to  individuals  or  printe 
corporations  vhich  are  engaged  in  enterprises  of  a  public  iuIdr- 
When  thus  delegated  the  power  is  always  clearly  defined  and  mb- 
ject  to  definite  restrictions  as  to  the  manner  in  which,  and  the 
purposes  for  which,  it  may  be  exercised.  The  right  to  take  tb 
private  property  of  a  citizen  against  his  will  is  justifiable  onlj  on 
grounds  of  high  public  policy  and  on  the  theory  that,  in  the  U>t 
analysis,  all  property  is  held  subject  to  the  public  use  when  necM- 
sary  for  the  general  benefit.  It  can  be  exercised  only  within  A* 
strict  terms  of  the  grant  and  subject  to  the  constitutional  n>tri^ 
tions.    A  corporation  which  asserts  the  ri^t,  under  a  dd^tioo 
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house  Co.,  96  N.  Y.  41;  Dodge  v.  Mission  Township^  107  Fed. 
827,  46  C.  C.  A.  661,  54  L.  R.  A.  242 ;  Gaylord  v.  Saniiary  Dis- . 
inct,  204  UL  585,  68  N.  E.  522,  63  L.  R.  A.  582,  98  Am.  St 
Eep.  235 ;  Tyler  v.  Beacher,  44  Vt.  648,  8  Am.  Rep.  398 ;  Allen  v. 
Inhabitants,  60  Me.  124,  11  Am.  Rep.  185.  As  said  in  Irrigation 
Co.  V.  Klein,  63  Kan.  484,  65  Pac.  684 : 

"Courts  detennine  what  is  a  public  use;  legislatures,  when  the  power  of 
CBinent  domain  may  be  exercised  in  its  promotion.  Courts  may  not  interfere 
to  Kmit  or  control  the  expression  of  the  law-making  power  as  to  the  character, 
fiality,  method,  or  extent  of  the  exercise  of  the  power  of  eminent  domain 
V]r  private  corporations  or  persons  engaged  in  the  promotion  of  a  public  use, 
vlicD  once  it  has  been  determined  that  such  use  is  a  public  use." 

Fletcher  v.  PecJcy  6  Craneh  (U.  S.)  128,  3  L.  Ed.  162. 

The  respondent  earnestly  contends  that  the  trial  court  has  not 
found  that  the  public  interests  require  the  prosecution  of  the  ap- 
pellant's enterprise.  Section  2608,  Gen.  St.  1894,  provides  that 
the  courts  shall  hear  the  proofs  and  allegations  of  the  parties,  and 
if  it  "  shall  be  satisfied  that  the  public  interests  require  the  prose- 
cution of  such  enterprise  and  that  the  lands  or  real  estate  proposed 
to  be  taken  are  required  and  necessary  for  the  purposes  of  such 
enterprise,'*  it  shall  make  an  order  appointing  commissioners  to 
tsoertain  the  amount  to  be  paid  to  the  owner.  Under  this  section 
it  is  the  duty  of  the  court  to  determine,  as  a  question  of  fact, 
whether  the  public  interests  require  the  proposed  enterprise  to  be 
cirried  out  In  re  8t.  Paid,  etc.,  Ry.  Co.,  37  Minn.  164,  33  N.  W. 
701;  Fohl  V.  Common  Council,  80  Minn.  67,  82  N.  W.  1097; 
Minneapolis  &  Si.  Louis  Ry.  Co.  v.  Village  of  Hartland,  85  Minn. 
76,  88  N.  W.  423.  In  the  case  at  bar  the  court  refused  to  allow 
the  petitioners  to  proceed,  but  placed  its  refusal  upon  other 
grounds.  It  is,  however,  reasonably  clear  from  the  findings  that 
the  court  intended  to  find  that  the  public  interests  required  the 
prosecution  of  the  enterprise,  and  that  the  petition  would  have 
been  granted  if  it  had  been  satisfied  that  the  property  was  to  be 
devoted  to  an  exclusively  public  use. 

Turning,  now,  to  the  source  of  the  appellant's  claim  of  au- 
thority, we  find  that  section  2592,  Gen.  St.  1894,  authorizes  in- 
corporation : 

''For  the  construction,  maintenance  and  operation  of  any  work  or  works 
or  internal  improvement  requiring  the  taking  of  private  property,  or  any 
euement  therein  for  public  use,  including  railways,  telegraph  lines,  canals  or 
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other  slack  water  navigation  upon  any  water  course,  bay  or  lake,  dams  to 
improve  or  create  a  water  supply  or  power  for  public  use,  or  any  work  or 
works  with  all  requisite  subways,  pipes  and  other  conduits  for  supplying  the 
public  with  water,  gas  light,  electric  light,  heat  or  power." 

In  the  revision  of  1866  the  substance  of  this  section  appears  in 
the  following  language : 

"Any  nimiber  of  persons  not  less  than  five,  may  associate  themselves  and 
become  incorporated  for  the  purpose  of  building,  improving  and  operating  rail- 
ways, telegraphs,  canals  or  slack  water  navigation  upon  any  river  or  lake, 
and  all  works  of  internal  improvement  which  require  the  taking  of  private 
property  for  public  use."    Chapter  34,  tit  1,  $  1. 

Water  supply  or  power  is  not  expressly  referred  to,  and  the 
canals  which  are  authorized  appear  from  the  context  to  be  such  as 
are  in  aid  of  public  communication  —  water  hi^ways.  The 
language  which  relates  to  railways  was  added  by  chapter  14,  p. 
50,  Gren.  Laws  1875,  and,  as  amended,  the  section  appears  in  Qen. 
St.  1878,  c.  34,  tit.  1,  §  1.  Chapter  18,  p.  32,  Gen.  Laws  1885, 
added  the  word  "  bay ''  after  the  word  "  river,"  and  chapter  161, 
p.  269,  Gen.  Laws  1887,  after  the  word  "  telegraphs,"  added  the 
words  "  pneumatic  tube  lines,  subway  conduits  for  the  passage 
operation  and  repair  of  electric  and  other  lines  and  pipes."  In 
1889  certain  provisions  relating  to  logging  companies  and  the  use 
of  rivers  were  added  to  tihie  statute,  which  appear  as  section  2633, 
Gen.  St.  1894,  and  Gen.  Laws  1903,  p.  189,  c.  74,  gave  the  section 
the  form  in  which  it  now  appears  in  Kev.  Laws  1905,  §  2934. 

Chapter  360,  p.  579,  Gen.  Laws  1901,  amending  section  2604, 
Gen.  St  1894,  as  amended  by  chapter  51,  p.  49,  (Jen.  Laws  1899, 
provides : 

''Any  corporation  organized  or  reorganized  under  the  provisions  of   this 
title  and  any  corporation  organized  for  the  purpose  of  improving,  developing 
or  using  water  power  or  for  the  purpose  of  using,  generating,  or  transmitting 
electricity  for  heat,  light  or  power  purposes  may  obtain  the  right  of  wiy 
over,  through,  under  or  across  any  lands  needed  for  the  construction  or  main- 
tenance of  any  railroad,  telegraph,  telephone  or  pneumatic  tube  line,  lines 
for  the  transmission  of  electricity  or  electrical  power  for  public  use  and  for 
subway  conduits  or  the  use,  passage,  operation  and  repair  of  electric  and 
pther  lines  or  pipes,  and  all  necessary  sites  and  grounds  for  depots,  shops  sod 
other  buildings,  requisite  for  the  proper  carrying  on  of  the  business  to  be 
transacted;   and  may  obtain  the  right  to  overflow  by  reason  of  any  dam, 
lakes,  sluice,  or  other  erections  necessary  for  the  convenient  prosecution  of 
this  enterprise  all  and  any  lands  damaged  thereby;  and  may  obtain  the  right 
to  the  use  of  any  land  for  a  towpath,  the  erection  of  necessary  buildings  for 
the  purposes  of  said  buildings  and  a  right  of  way  in  and  over  the  bed  of  any 
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river,  bay,  lake  or  water  oourae  and  the  banks  thereof  together  with  the 
right  to  overflow,  injure  and  destroy  any  existing  dams,  mills  or  other  prop- 
erty, and  to  canal  in  and  along  the  valley  of  such  river,  bay,  stream  or  water 
eonrae  and  to  purchase  and  erect  all  necessary  buildings  for  the  operation  and 
proaeention  of  any  manufacturing  business  by  water  power  incidentally  cre- 
ated by  such  improvement,  by  proceeding  as  in  this  title  provided." 

Taking  these  sections  together,  it  is  apparent  that  the  legisla- 
ture has  not  expressly  authorized  the  condemnation  of  land  for 
the  construction  of  a  canal  which  is  primarily  designed  for  the 
creation  of  power,  but  incidentally  for  purposes  of  navigation. 
See  note,  61  L.  R.  A.  853  (2a).    Section  2592  authorizes  the  tak- 
ing of  private  property  for  public  use  in  the  construction  of  canals 
to  be  used  as  public  hi^ways,  but  the  subsequent  statute  restricts 
the  canals  which  may  be  thus  constructed  to  certain  localities  by 
limiting  the  right  of  way  which  may  be  condemned  to  such  as  is 
for  a  canal  runnings  parallel  to  the  water  course.    The  grant  is  of 
the  ri^t  **  to  canal  in  and  along  the  valley  of  any  river,  bay, 
stream,  lake  or  water  course."    This  peculiar  language  carries  the 
idea  that  the  legislature  intended   to  keep  the  waters  in  their 
natural  courses,  and  we  are  unable  to  find  any  statute  which, 
fairly  construed  in  the  light  of  the  presumption  in  favor  of  the 
landowner,  authorizes  any  corporation  or  individual  to  construct 
t  eanal  for  the  purpose  of  diverting  and  transferring  the  water 
from  one  watershed  to  another  for  any  such  objects  as  are  set  forth 
in  the  appellant's  charter  or  petition. 

The  doubt  as  to  whether  the  legislature  intended  to  grant  such 
power  is  strengthened  when  we  consider  the  nature  of  the  waters 
which  the  petitioner  seeks  to  divert  from  their  natural  courses. 
It  is  not  seriously  contended  that  Birch  river  is  not  a  navigable 
stream  as  defined  by  the  courts  of  this  and  other  States  in  which 
logging  and  lumbering  is  extensively  carried  on.     The  streams 
through  which  the  water  of  Birch  lake  finds  its  natural  outlet  are 
navigable  in  fact,  and  have  in  the  past  and  will  in  the  future  to  an 
ever  increasing  extent  be  used  as  highways  for  the  carriage  of 
logs  and  the  general   products   of   the  soil   of   the   surrounding 
country.     The  public  have  a  right  of  way  in  every  stream  which, 
in  its  natural  state  and  ordinary  volume,  is  capable  of  transport- 
ing to  market  the  products  of  the  forest  or  mines  or  of  the  soil 
along  its  banks.     It  is  not  essential  that  the  property  to  be  trans- 
ported shall  be  carried  in  vessels  or  be  guided  by  the  hand  of  man. 
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Nor  is  it  necessary  that  the  stream  shall  be  capable  of  navigation 
against  the  current^  or  that  it  shall  be  navigable  at  all  seasons  of 
the  year.  It  is  sufficient  if,  from  natural  causes,  it  is  navigable 
at  certain  seasons.  Farnham,  Waters,  vol.  1,  p.  121 ;  Castner  r. 
Steamboat,  1  Minn.  73  (Gil.  51)  ;  Shurmeier  v.  St.  Paul,  etc.,  Co., 
10  Minn.  82  (Gil.  59),  88  Am.  Dec.  69;  St.  Paul  £  P.  B.  Co.  v. 
Schurmeier,  7  Wall.  (U.  S.)  272;  Swanson  v.  Mississippi,  etc., 
Ry.  Co.,  42  Minn.  532,  44  N.  W.  986,  7  L.  R  A.  673 ;  St.  Paul, 
etc.,  Ry.  Co.  v.  First  Div.,  etc.,  R.  Co.,  26  Minn.  31,  49  N.  W. 
303 ;  Willow  River  Club  v.  Wade,  100  Wis.  86,  76  N.  W.  275, 
42  L.  R.  A.  305 ;  Davis  v.  Winslow,  51  Me.  254,  81  Am.  Dec. 
573;  Dwinel  v.  Barnard,  28  Me.  554,  38  Am.  Dec.  507;  Hutton 
V.  Webb,  124  N.  C.  745,  33  S.  E.  169,  59  L.  R.  A.  33 ;  Farmers 
Co-operative  Mfg.  Co.  v.  Ry.  Co.,  117  N.  C.  579,  23  S.  E.  43,  29 
L.  R.  A.  700,  53  Am.  St  Rep.  606 ;  Burke  Co.  v.  Catawba  Lumr 
ber  Co.,  116  N.  C.  731,  21  S.  E.  941,  47  Am.  St.  Rep.  829; 
Gaston  v.  Mace,  33  W.  Va.  14,  10  S.  E.  60,  5  L.  R.  A.  392,  25 
Am.  St.  Rep.  848 ;  Felger  v.  Robinson,  3  Ore.  455 ;  HcUlock  v. 
Suitor,  37  Ore.  9,  50  Pac.  384;  Pierrepont  v.  Loveless,  72  N.  Y. 
211.  In  The  Montello,  20  Wall.  (U.  S.)  430,  22  L.  Ed.  391,  Mr. 
Justice  Davis  said : 

**  The  capability  of  use  by  the  public  for  purposes  of  transportation  and 
commerce  affords  the  true  criterion  of  the  navigation  of  a  river,  rather  than 
the  extent  and  manner  of  that  use.  If  it  be  capable,  in  its  natural  state,  of 
being  used  for  purposes  of  commerce,  no  matter  in  what  mode  the  commerce 
may  be  conducted,  it  is  navigable  in  fact,  and  becomes,  in  law,  a  public  river 
or   highway." 

In  St,  Anihony  Falls  Water  Power  Co.  v.  Water  Power  Com- 
missioners,  168  U.  S.  349,  18  Sup.  Ct.  157,  42  L.  Ed.  497,  it  is 
held  that  the  existence  of  rapids  does  not  destroy  the  navigable 
character  of  a  stream.  In  Broadnax  v.  Baker,  94  N.  C.  675,  55 
Am.  Rep.  633,  it  is  said  that  ^^  such  waters  lose  not  their  navi- 
gability because  intercepted  by  falls,  when  above  and  below  them 
the  waters  can  be  thus  used  for  the  purposes  of  commerce  for  long 
distances." 

What  has  been  said  with  reference  to  the  navigability  of  Birch 
river  applies  equally  to  Birch  lake  and  the  other  lakes  from  which 
the  appellant  proposes  to  draw  the  water.  For  the  purpose  of 
ascertaining  whether  the  State  has  authorized  this  interference 
with  navigable  water,  it  is  necessary  to  examine  the  prohibitions 
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which  are  found  in  the  organic  law  of  the  State  as  well  as  the 
stitntes.    In  the  Ordinance  of  1787  we  find  the  statement  that: 

"Tlie  luiyigable  waters  leading  into  the  Mississippi  and  the  St.  Lawrence 
tad  the  carrying  places  between  the  same,  shall  be  common  highways  and 
forerer  free  as  well  to  the  inhabitants  of  said  territory  as  to  the  citizens  of 
the  United  States  and  those  of  any  other  State  that  may  be  admitted  into  the 
r,  without  any  tax,  impost  or  duty  therefor." 


The  act  authorizing  the  inhabitants  of  the  territory  of  Minne- 
sota to  form  a  State  government  provides : 

''lliat  the  said  State  of  Minnesota  shall  have  concurrent  jurisdiction  on 
Miaaisaippi  and  all  other  waters  bordering  on  said  State  of  Minnesota 
far  as  the  same  shall  form  a  common  boundary  to  said  State  and  any 
State  or  States  now  or  hereafter  to  be  formed  or  bounded  by  the  same 
mad  said  river  and  waters  and  the  navigable  waters  leading  into  the  same 
■kaD  be  common  highways  and  forever  free  as  well  to  the  inhabitants  of  the 
•aid  State  as  to  all  other  citizens  of  the  United  States  without  any  tax, 
daty,  impost  or  toll  therefor." 

Suhstantialljy  this  provision  appears  as  section  2  of  article  2 
of  the  Constitution  of  the  State.  The  first  legislature  which  met 
under  the  Constitution  passed  a  law  which  now  appears  as  section 
2385,  Gen.  St  1894,  and  provides  that : 

"AU  rivers  within  this  State  of  sufficient  size  for  floating  or  driving  logs, 
timber  or  lumber  and  which  may  be  used  for  that  purpose  are  hereby  declared 
to  be  public  highways  so  far  as  to  prevent  obstructions  to  the  free  passage 
of  logs,  timber  or  lumber  down  said  streams  or  either  of  them." 

It  is  conceded  that  Birch  lake  and  Birch  river  and  the  other 
waters  referred  to  are  meandered  waters,  and  section  6878,  Gen. 
St  1894,  makes  it  a  public  offense  to  "  drain  or  attempt  to  drain 
any  lake,  pond  or  body  of  water  in  the  State  which  has  been  mean- 
dered *'  unless  under  express  statutory  authority.     Dowlane  v. 
Sibley  Co.,  36  Minn.  430,  31  N.  W.  517.     To  unlawfully  inter- 
fere with,  or  obstruct  the  navigation  of  any  lake  or  navigable  river 
is  a  public  nuisance.    Section  6613,  Gen.  St.  1894.    Congress  has 
also  expressly  prohibited  the  obstruction  of  any  navigable  waters 
o£  the  United  States  without  its  consent  (Fed.  Stat  Ann.  vol.  6, 
pp.  783,  813,  §  10),  and  the  States  is  powerless  to  authorize  any 
obstructions  which  would  be  a  violation  of  the  federal  statutes. 
Williamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1,  8  Sup.  Ct. 
811,  31  L.  Ed.  629;  Esctmaba  Co.  v.  Chicago,  107  U.  S.  678,  2 
Sup.  Ct  185,  27  L.  Ed.  442.     The  act  of  September  10,  1890, 
provides  that  "  the  creation  of  any  obstructions  not  affirmatively 
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authorized  by  Congress  to  the  navigable  capacity  of  any  of  the 
waters  of  the  United  States  is  hereby  prohibited.''     That  these 
waters  are  navigable  waters  of  the  United  States  appears  certain 
under  the  rule  announced  in  The  Daniel  BaU,  10  WalL  (U.  S.) 
557,  19  L.  £d.  999  (see  notes  to  this  case  in  volume  7  of  Rosens 
Notes,  p.  365  et  seq.).    In  U,  8.  v.  Rio  Orande  Dam  &  Irrigation 
Co.,  174  U.  S.  690,  19  Sup.  Ct  770,  43  L.  Ed.  1136,  it  is  held 
that  the  diversion  of  waters  from  a  navigable  stream  to  such  aa 
extent  as  to  appreciably  impair  its  navigability  is  an  ^^  obstnw- 
tion  "  within  the  meaning  of  the  statute.     It  is  true  that  the  tritl 
court  has  found  that  the  carrying  out  of  the  appellant's  enterprise 
would  not  substantially  interfere  with  the  capacity  of  the  lakei 
for  navigation  or  any  other  public  use  to  which  they  have  at  tnj 
time  been  put    This  finding  deals  entirely  with  conditions  as  tbej 
have  existed  in  the  past,  and  does  not  determine  that  the  ento^ 
prise  will  not  interfere  with  the  more  extensive  use  of  the  waten 
which  is  inevitable  in  the  future  as  the  country  develops  and  com-   j 
merce  increases.    The  court  does  find  that  it  would,  at  times,  pie*   \ 
vent  the  floating  of  logs  over  the  rapids  in  the  rivers  connecting   \ 
the  lakes  within  the  State  unless  the  petitioner's  dam  would  be  ao 
operated  as  to  furnish  water  for  the  driving  of  the  logs  down  the 
stream  at  such  times  as  there  should  be  logs  to  drive,  "  and  it 
would  not  be  impossible  to  so  operate  said  dams."     This  means 
that  the  navigation  of  the  streams  would  be  placed  under  the  con- 
trol of  die  appellant^  to  be  regulated  as  it  should  see  fit,  thus 
giving  to  it  as  an  incident  to  the  power  to  create  a  canal  and  t    : 
water  power  at  Duhith  the  overlordship  and  control  of  navigation 
on  large  and  important  public  waters  of  the  State.     There  is  at 
least  one  stream  in  this  State  over  which  such  control  has  beoi 
delegated  to  a  private  corporation,  but  the  intention  of  he  legisla- 
ture to  convey  similar  powers  over  other  streams  should  be  made 
to  appear  by  the  unambiguous  language  of  a  positive  statute. 

We  find  no  such  grant,  and,  in  view  of  the  presumption  in 
favor  of  the  rights  of  the  individual,  the  State  and  Federal  pro- 
hibition against  the  obstruction  of  navigable  waters,  the  rule  tbal 
the  rights  of  the  State  in  such  waters  are  sovereign  and  not  pw^- 
prietary,  that  they  are  held  in  trust  for  the  public  as  highwajfi 
and  cannot  be  alienable  (Union  Depot,  etc.,  v.  Brunswick,  81 
Minn.  297,  17  N.  W.  626,  47  Am.  Rep.  789 ;  Hwnford  v.  BiS^ 
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waff  Co.,  43  Minn.  104,  42  N.  W.  596,  44  N.  W.  1144,  7  L.  R. 
A.  722;  Lamprey  v.  State,  52  Minn.  181,  53  N.  W.  1139,  18 
L  R.  A.  670,  38  Am.  St  Rep.  541 ;  Bradshaw  v.  Duluih  Milling 
Co.,  52  Minn.  59,  53  N.  W.  1066 ;  Witty  v.  Bd.  of  Co.  Comrs, 
76  Minn.  288,  79  N.  W.  112;  Rossmiller  v.  State,  114  Wis.  169, 
89  X.  W.  839,  58  L.  R.  A.  93,  91  Am.  St  Rep.  910),  the  possible 
efiect  upon  the  rights  of  riparian  proprietors  in  the  Province  of 
Ontario,  the  fact  that  the  doctrine  of  the  appropriation  of  waters, 
adopted  in  some  of  the  western  States,  does  not  prevail  in  Minne- 
aoti  and  is  not  recognized  by  the  conventional  law  of  nations 
(Pine  V.  Mayor,  etc.,  112  Fed.  98,  50  C.  C.  A.  145 ;  City  of  New 
Fori  V.  Pine,  185  U.  S.  93,  22  Sup.  Ct  592,  46  L.  Ed.  820 ; 
Eolyoke  Water  Power  Co.  v.  Connecticut  River  Co,  [C.  C],  20 
Fed.  71),  the  treaty  relations  between  the  United  States  and  Great 
firitain  with  reference  to  the  boundary  waters  between  the  United 
States  and  Canada   (7  Fed.   Stat   Ann.  p.  583),  and  that  the 
taking  of  the  waters  will  interfere  with  streams  and  lakes  which 
are  already  devoted  to  public  uses,  which  can  only  be  done  under 
dpress  statutory  authority  (Minneapolis  &  St.  L.  Ry.  Co.  v.  ViU 
Uge  of  Hartland,  85  Minn.  76,  88  N.  W.  423),  we  are  constrained 
ta  hold  that  the  appellant  is  not  authorized  to  condemn  die  in- 
terests sought  to  be  condemned  in  the  lands  of  the  respondent  for 
the  purpose  of  constructing  the  canal  and  creating  the  water  power 
in  the  manner  described  in  the  petition.     The  petitioner's  enter- 
prise necessitates  the  doing  of  what  is  not  only  not  expressly,  or 
I7  fair  inference,  authorized,  but  is  expressly  forbidden  by  the 
Katutes  of  the  State  of  Minnesota  and  of  the  United  States,  with- 
^tit  the  consent  of  its  representatives. 

The  appellant  contends  that  the  right  to  divert  the  waters  of 
^vigable  streams  and  lakes  can  be  determined  only  in  an  action 
t6  which  the  public  is  a  party.     The  right  to  obstruct  navigable 
'Waters  has  been  determined  in  numerous  cases  between  individ- 
"llals,  and  it  is  not  possible  that  the  court  should,  in  this  proceed- 
ing, authorize  the  petitioner  to  do  what  it  would  restrain  it  from 
^k>ing  in  another  action.     A  proceeding  to  condemn  land  under 
tiie  power  of  eminent  domain  cannot  be  maintained  unless  the  use 
%o  which  the  property  is  to  be  devoted  is  exclusively  a  public  use. 
^he  mere  fact  that  the  corporation  has  charter  authority  to  con- 
tain land  for  both  corporate  and  private  uses  will  not  prevent  the 
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corporation  from  exercising  the  power  for  the  promotion  of  tb 
public  use  only.  Irrigation  Co.  v.  Klein,  63  Kan.  484,  65  Pac 
684.  But  where  a  proceeding  is  instituted  in  which  it  is  sough 
to  exercise  the  power  to  condemn  property  for  both  public  ami 
private  uses  indiscriminately  —  that  is,  where  the  purposes  statec 
in  the  petition  are  part  public  and  part  private,  the  right  to  pro 
ceed  must  be  denied.  Chicago  &  N.  W.  Ry.  Co.  v.  Oait,  133  111 
657,  23  N.  E.  425,  24  N.  E.  674;  Gaylord  v.  Sardtary  Di^trid, 
204  111.  585,  68  N.  E.  522,  63  L.  E.  A.  582,  98  Am.  St  Rep.  235. 
The  principle  is  recognized  in  Coaies  v.  Campbell,  37  Minn.  498j 
35  N.  W.  366,  and  in  StewoH  v.  G.  N.  Ry.  Co.,  65  Minn.  516, 
68  N.  W.  208,  33  L.  R.  A.  427,  where  it  was  held  that  the  statuti 
under  which  the  proceedings  were  commenced  when  properly  cxm 
strued  forbade  the  use  of  the  elevator  for  the  private  grain  buai 
ness  of  the  petitioner.  The  principle  is  illustrated  by  Harding  v 
Ooodlett,  3  Yerg.  (Tenn.)  41,  24  Am.  Dec.  546,  where  it  wu 
sought  to  condemn  land  for  a  gristmill,  sawmill  and  paper  mil 
under  a  statute  that  authorized  the  exercise  of  the  power  of  emi 
nent  domain  in  aid  of  the  building  of  gristmills.  The  statute  wai 
held  constitutional,  but  the  court  said : 

"^The  sawmiU  and  paper  mill  have  no  public  character;  the  erectioB  if 
these  mills  would  be  wholly  for  the  private  use  of  the  petitioners.    *    *   * 
Had  the  application  been  confined  to  the  sawmill  and  the  paper  mill,  no  om 
would  for  a  moment  hesitate  to  reject  it.     Does  the  introduction  of  the  grift* 
mill,  thereby  asking  the  land  for  these  complicated  purposes,  alter  the  euef 
In  my  opinion  the  application  is  entitled  to  no  more  favor  than  if  nothivg 
was  said  about  the  gristmill,     if  an  application  of  this  sort  were  granted,  a 
like  application  for  the  erection  of  iron  works,  or  any  other  establishmoii 
requiring  water  power,  might  be  made,  and  would  be  entitled  to  equal  fafor, 
provided  the  applicant,  as  a  pretext,  were  to  associate  a  gristmill  with  bit 
other  works.     Thus  the  gristmill,  the  only  thing  mentioned  in  the  act  of  tkt 
Assembly  as  having  any  claim  to  be  of  a  public  character,  would  be  made  thi 
subterfuge  for  vesting  in  one  citizen  the  land  of  another,  and  of  giving  t» 
the  whole  establishment,  of  which  it  would  be  but  an  inconsiderable  append!^ 
the  high  appellation  of  a  public  mill.     This  would  be  mocking  the  citia^ 
who  would  thus  be  despoiled  of  his  land  to  enrich  another.     It  would  be  hold- 
ing out  the  idea  that  his  land  was  taken  for  public  use,  and  that  the  pnbfie 
exigencies  required   it»  when,   in  fact,  this   was  only  used  as  a  pretext  for 
obtaining  the  land  for  private  emolument." 

When  the  taking  is  for  a  public  use,  it  is,  of  course,  no  objectioil 
that  incidental  and  private  advantage  will  result  to  the  petitionee 
Lien  v.  Bd,  of  Co.  Com'rs,  80  Minn.  64,  82  K  W.  1094;  Mom 
V.  Sanford,  151  Mass.  286,  24  N.  E.  323,  7  L.  E.  A.  151;  Inn 
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Jjfflyor,  etc.,  135  K  Y.  253,  31  N.  E.  1043,  31  Am.  St,  Rep.  825 ; 
In  re  Warehouse  Co.,  96  N.  Y.  41. 

It  is  probably  impossible  to  reconcile  all  the  authorities,  and  to 
Bake  them  entirely  consistent  with  any  definition  of  a  public  use. 
With  the  exception  of  a  certain  line  of  cases  which  have  grown 
out  of  peculiar  conditions  and  apparent  necessity,  the  authorities 
consistently  recognize  the  fact  that  a  public  use  means  a  use  by  the 
paUic.     The  question  of  the  general  public  benefit  is  necessarily 
also  involved,  but  the  two  do  not  always  exist  together.     In  this 
State  the  court  is  required  to  determine  whether  the  proposed 
piblic  use  of  the  property  will  be  for  the  public  bencffit.    There  is 
no  doubt  but  that  this  conception  of  benefit  and  public  utility  and 
die  general  welfare  of  the  State  is  involved  in  all  the  cases  of  this 
diaracter.    In  some  cases  public  benefit,  instead  of  public  use,  is 
nade  the  test    It  has  been  thought  that  any  instrumentality  which 
tads  to  promote  the  public  good,  such  as  manufacturing  estab- 
fiihments  which  furnish  labor  for  mechanics,  develop  and  utilize 
latnral  advantages,  and  to  create  new  markets  for  the  products 
of  the  conmiunity,  are  of  such  great  public  benefit  as  to  justify 
the  State  in  taking  private  property  in  their  aid.     But  such  in- 
direct advantages  to  the  general  public  do  not  justify  the  exercise 
of  the  power  of  eminent  domain.     The  contrary  theory  has,  it  is 
tree,  entered  largely  into  the  decisions  which  have  sustained  the 
onstitutionality  of  the  various  milldam,  drainage,  mining,  and 
irrigation  statutes  which  have  been  enacted  in  certain  States.    But 
these  eases   are   recognized   as   exceptions.      The   milldam   acts 
originated  in  New  England,  at  a  time  when  transportation  facili- 
ties were  poor  and  the  public  gristmill  to  which  the  people  might 
iesort  was  not  only  a  great  public  benefit,  but  also  a  practical 
necessity.      The  early  authorities  sustained   the  acts  upon   the 
ground  of  the  incidental  public  benefit  resulting  to  the  community 
tzom  such  mills.     They  were  sustained  on  this  ground  by  the 
^fitrly  Massachusetts  decisions,  and  by  Great  Falls  Mfg.  Co.  v.  Fer- 
naUd,  47  N.  H.  444;  Ash  v.  CummingSy  50  N.  H.  592;  Amoskeag 
Mfg.  Co.  V.  Head,  56  N.  H.  522 ;  Amoskeag  Mfg.  Co.  v.  Worces- 
Ur,  60  N.  H.  522 ;  Olmstead  v.  Kemp,  33  Conn.  532,  89  Am. 
Bee  221;  Newcomb  v.  Smith,  1  Chand.   (Wis.)   71;  Fisher  v. 
Hmcon  Iron  &  Mfg.  Co.,  10  Wis.  351 ;  Scudder  v.  Trenton  Falls 
Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec.  756 ;  Eankins  v.  Lawrence,  8 
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Blackf.  (Ind.)  266.  In  the  late  case  of  Rockingham  Co.  lA^t 
Power  Co.  v.  Hobbs,  9  Am.  Electl.  Gas.  102,  72  N.  H.  531, 58  Al 
46,  66  L.  R.  A.  581,  it  is  said  that  the  earlier  New  Haiq«yii 
ceses  "  cannot  be  regarded  as  deciding  that '  public  use '  in  tbe  BQI 
of  Rights  is  synonymous  with  public  benefit,  public  advanttf^  « 
any  use  that  is  for  the  benefit  of  the  state."  On  tbe  other  hand  mi^ 
well-considered  cases  have  held  the  milldam  and  flowage  acta  ddcdi 
stitutional.  Varick  v.  Smith,  5  Paige  (N.  Y.)  137,  28  Am.  Dei 
417;  In  re  Eureka  Basin,  etc.,  Co.,  96  N.  T.  42;  In  re  TuM 
163  N.  Y.  133,  57  N.  E.  303,  79  Am.  St  Rep.  574,  49  L  R  J 
781 ;  Ryerson  v.  Brown,  35  Mich.  333,  24  Am.  Rep.  564;  Benii 
Springs  Wcder  Power  Co.  v.  Berrian  (Mich.),  94  N.  W.  371 
Tyler  v.  Beacher.  44  Vt  648,  8  Am.  Rep.  398 ;  In  re  Bam  ^A 
Co.,  62  Vt.  27,  20  Atl.  109,  9  L.  R  A.  195;  In  re  Rhode  lim 
Suburban  Ry.  Co.,  22  R.  I.  457,  48  Atl.  591,  52  L.  R.  A.  871 
Avery  v.  Vermont  Elec.  Co.,  75  Vt.  235,  54  Atl.  179,  98  Am.  £ 
Rep.  818,  59  L.  R  A.  817;  Southweat  Missouri  Light  Co. 
Scheunch.  174  Mo.  235,  73  S.  W.  496.  In  Miller  v.  Trood,] 
Minn.  365  (Gil.  282)  this  court  sustained  the  milldam  act  kJc 
upon  the  authorities,  but  did  not  approve  the  doctrine  apoc  whi 
they  rested.  "  It  is  true,"  said  the  court,  "  that  the  incideal 
benefit  to  the  public  from  turning  to  use  all  the  power  from  n 
ning  streams  may  be  very  great  and  that  such  is  the  nature  of  t 
property  in  and  along  these  streams  that  the  power  cannot 
made  available  without  such  a  law  as  we  are  now  conaid^ 
but,  to  siiv  the  least,  suoli  a  law  goea  to  the  extreme  limit  of  Jt'-C 
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of  the  Constitation.  Lowell  v.  Boston,  111  Mass.  454,  15  iVm. 
Bcp.  39 ;  Turner  v.  Nye,  154  Mass.  579,  28  K  E.  1048,  14  L.  R. 
A.  487;  Brotm  v.  Gerald  (Me.),  61  Atl.  785,  70  L.  R.  A.  472. 
This  doctrine  was  also  approved  by  the  Supreme  Court  of  the 
United  States  in  Uecid  v.  Amosheag  Mfg.  Co.,  113  U.  S.  9,  5  Sup. 
CL  441,  28  L.  Ed.  889. 

The  drainage  acts  have  also  been  sustained  by  this  court  In 
lien  r.  Bd.  of  Co.  ComWs,  80  Minn.  58,  82  N.  W.  1094,  it  is  said 
tiiat  the  authority  to  enact  such  statutes  is  derived  from  the  police 
power,  the  right  of  eminent  domain,  or  the  taxing  power,  and  that 
iD  courts  agree  in  sustaining  them  when  the  act  is  in  the  interest 
«f  the  public  health,  convenience,  or  welfare.  A  careful  reading 
of  that  opinion  and  of  that  in  Staie  v.  Board  of  Commissioners 
PoJk  Co.,  87  Minn.  325,  92  N.  W.  216,  60  L.  R.  A.  161,  will 
disclose  that  the  cases  rest  but  slightly  upon  the  doctrine  of  emi- 
nent domain  and  more  upon  the  general  power  of  the  legislature 
to  provide  for  the  general  welfare,  convenience,  and  health  of  the 
community.  It  is  the  doctrine  applied  in  the  latter  Massachusetts 
cues.  It  is  expressly  said  that  the  doctrine  is  that  which  is  ap- 
plied to  sustain  the  statutes  which  provide  for  the  irrigation  of 
irid  lands. 

The  irrigation  statutes  and  those  regulating  mining  rest  upon 
doctrines  which  form  a  distinct  exception  to  general  principles  and 
trise  out  of  peculiar  conditions,  which  render  the  general  principle 
inapplicable.  Dodge  v.  Mission  Township,  107  Fed.  827,  46  C.  C. 
A.  661,  54  L.  R  A.  242.  The  controlling  principle  is  the  right 
of  the  State  to  regulate  the  common  interests  of  the  owners  of  the 
common  property.  Head  v.  Amosheag  Mfg.  Co.,  113  U.  S.  9,  5 
Sup.  Ct  441,  28  L.  Ed.  889 ;  Wurts  v.  Hoagland,  114  U.  S.  606, 
5  Sup.  Ct.  1086,  29  L.  Ed.  229.  In  FaUbrook  Irrigaiion  District 
V.  Bradley,  164  U.  S.  112,  163,  17  Sup.  Ct.  56,  65,  41  L.  Ed. 
369,  Mr.  Justice  Peckiiam  said : 

"  If  it  be  essential  or  material  for  the  prosperity  of  the  community,  and  if 

the  improvement  be  one  in  which  all  the  landowners  have  to  a  certain  extent 

1  eommon   interest,  and  the  improvement  cannot  be   accomplished   without 

the  eoncurrence  of  all  or  nearly  all  of  such  owners  by  reason  of  the  peculiar 

Mtaral  condition  of  the  tract  sought  to  be  reclaimed,  then  such  reclamation 

may  be  made  and  the  land  rendered  useful  to  all  and  at  their  joint  expense. 

In  such  case  the  absolute  right  of  each  individual  owner  of  land  must  yield 

to  a  certain  extent  to  be  modified  by  corresponding  rights  on  the  part  of  other 

ownere  for  what  is  declared,  upon  the  whole,  to  be  for  the  public  benefit." 
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Clark  V.  Nash,  25  Sup.  Ct  676,  49  L.  Ed.  1085,  illustrates  the 
exceptional  character  of  this  line  of  cases.     "  We  do  not  desive 
to  be  understood  by  this  decision,"  said  Mr.  Justice  Peckham, 
"  as  approving  of  the  broad  proposition  that  private  property  may 
be  taken  in  all  cases  where  the  taking  may  promote  a  puUie 
interest  and  tend  to  develop  the  natural  resources  of  the  State." 
Under  normal  conditions,  the  distinction  must  be  made  between  a 
use  which  is  public  and  the  interest  which  is  public.    Where  there 
is  simply  a  public  interest,  as  distinguished  from  a  public  use,  the 
power  of  eminent  domain  cannot  be  exercised.     The  mere  fact 
that  the  interest  is  of  a  public  nature,  and  that  the  use  tends  in- 
cidentally to  benefit  the  public  in  some  collateral  way,  confers  no 
right  to  take  private  property  in  invitwnu     A  use  is  not  public 
unless  the  public,  under  proper  police  regulation,  has  the  right  to 
resort  to  the  property  for  the  use  for  which  it  is  acquired  in- 
dependently of  the  mere  will  or  caprice  of  the  person  or  corpora- 
tion in  which  the  title  of  the  property  would  vest  upon  condemna- 
tion.   Coaies  v.  Campbell,  37  Minn.  498,  35  N.  W.  366 ;  Portage 
Township  Board  v.  Va/n  Hoesen,  87  Mich.  533,  49  N.  W.  89S, 
14  L.  E.  A.  114;  Vomer  v.  Martin,  21  W.  Va,  548;  Fallsburg 
Power  and  Manufacturing  Co.  v.  Alexander  (Va.),  43  S.  E.  194, 
61  L.  R.  A.  129,  99  Am.  St.  Rep.  855;  Lewis,  Emin.  Domain, 
§  165.     The  appellant  proposes  to  create  a  water  power  plant  and 
to  supply  water  power  from  the  wheels  thereof  and  to  generate 
heat  and  electricity  for  heat,  lighting,  and  power  purposes.    Here 
are  two  distinct  purposes  and  uses  to  which  it  proposes  to  put  the 
respondents'  property,  and,  as  we  have  already  found,  it  is  neces- 
sary that  both  should  be  public  uses.     Granting  that  the  power  of 
eminent  domain  may  be  used  to  aid  in  creating  power,  to  be  sold 
to  all  who  desire  it  under  reasonable  conditions,  and  at  prices 
subject  to  the  control  and  regulation  of  the  State,  it  is  apparent 
that  the  nature  of  the  use  must  be  determined  by  the  character  of 
the  power  and  the  physical  conditions  under  which  it  is  to  be 
produced  and  sold.     Electric  lighting  is  universally  recognized  as 
a  public  enterprise,  in  aid  of  which  the  right  of  eminent  domain 
may  be  invoked.      Lewis,   Emin.    Dom.,   §   131a.      Corporations 
organized  for  the  pur|X)se  of  furnishing  electric  light  to  the  public 
are  qimsi-pnhlic  corporations,  and,  under  government  control,  must 
serve  the  public  on  terms  and  conditions  common  to  all  without 
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discrimination.    Owensboro  Electric  Co.  v.  Hildebrand  (Ky.),  42 
S.  W.  351 ;  Cincimwii,  etc..  By.  Co.  v.  Bowling  Green,  57  Ohio 
St  336,  49  N.  E.  121,  41  L.  R  A.  422;  State  v.  Allen  (Mo. 
Sup.),  77  S.  W.  868;  Griffm  v.  Ooldsboro  IF.  Co.,  122  N.  C.  206, 
30.  S.  E.  319,  41  L.  E.  A.  240.    The  same  rule  has  been  applied 
to  corporations  organized  to  supply  the  inhabitants  of  cities  with 
natural    gas    for    heating    and    lighting    purposes.      Bloomfield 
Natural  Gas  Light  Co.  v.  Bichardson,  63  Barb.   (N.  Y.)  437; 
State  V.  Toledo,  48  Ohio  St  112,  26  N.  E.  1061,  11  L.  R.  A.  729. 
The  right  of  natural  gas  companies  to  exercise  the  right  of  emi- 
nent domain  is  recognized  in  Consumers*  Gas  Trust  Co.  v.  Earless, 
131  Ind.  446,  29  K  E.  1062,  15  L.  R  A.  505,  and  in  Carathers 
V.  Phila.  Co.,  118  Pa.  468,  12  Atl.  314.    The  control  of  the  State 
over  the  manner  in  which  such  companies  shall  deal  with  the 
public  is  implied.    State  v.  City  of  St.  Louis,  145  Mo.  565,  46  S. 
W.  981,  42  L.  R  A.  113,  reversing  State  v.  Murphy,  134  Mo. 
548,  31  S.  W.  784,  34  S.  W.  51,  35  S.  W.  1132,  34  L.  R  A.  369, 
56  Am.  St  Kep.  515.    See,  also,  Irrigation  Co.  v.  Klein,  63  Kan. 
492,  65  Pac  684,  and  cases  there  cited,  and  section  2592,  Gen. 
St  1894. 

Meet  of  the  cases  which  involve  the  use  of  electricity  refer 
primarily  to  lighting;  power  being  secondary  and  incidental,  but 
wherever  the  question  has  been  raised  it  has,  with  the  possible 
exception  of  Brown  v.  Gerald  (Me.),  61  Atl.  785,  70  L.  R  A. 
472,  been  held  to  a  public  use.    See  Hollister  v.  State,  (Idaho),  71 
Pac  541 ;  Salt  Lake,  etc.,  v.  Salt  Lake,  24  Utah  249,  67  Pac.  672, 
61  L  R  A.  648 ;  Id.,  25  Utah  441,  71  Pac  1067 ;  Denver  Power 
&  Irrigation  Co.  v.  Denver  £  B.  G.  B.  Co.,  30  Colo.  204,  69  Pac 
568,  60  L.  R  A.  383.     In  the  recent  case  of  Bockingham  County 
Light  dc  Power  Co.  v.  Hobbs,  9  Am.  Electl.  Cas.  102,  72  N.  H. 
531,  58  Atl.  46,  66  L.  R  A.  581,  it  appears  that  the  corporation 
'Was  organized  for  the  purpose  of  "  manufacturing,  creating,  fur- 
nishing, and  selling  for  light,  manufacturing,  heating,  transporta- 
tion, propulsion  of  cars,  machines  and  engines,  and  for  all  me- 
chanical, commercial,  and  business  purposes,  electricity  and  gas 
«id  all  other  illuminants  and  motive  powers.''     It  was  held  that 
4e  corporation  had  no  right  to  devote  its  property  to  private  uses 
<iid  the  court  said : 

"The  knowledge  recently  acquired  concerning  electricity  has  made  it  pos- 
sible to  divide  power  into  any  desired  portions  and  to  freely  transport  the 
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•ame  to  almost  any  point  for  use.  This  has  created  a  demand  for  poiwer 
which,  though  not  so  universal  as  the  demand  for  water,  is  nerertheleaa  of  a 
public  character.  Like  water,  electricity  exists  in  nature  in  some  form  or 
state,  and  becomes  useful  as  an  agent  of  man's  industry  only  when  colketed 
and  controlled.  It  requires  a  large  capital  to  collect  and  store  it  for  general 
use.  The  cost  depends  largely  upon  the  location  of  the  power  plant.  A  water 
power  or  a  location  upon  tidewater  reduces  the  cost  materially.  It  may  hap- 
pen that  the  business  cannot  be  inaugurated  without  the  aid  of  the  power  of 
eminent  domain  for  the  acquisition  of  necessary  land  or  rights  in  land.  All 
these  considerations  tend  to  show  that  the  use  of  land  for  collecting,  storing, 
and  distributing  electricity  for  the  purpose  of  supplying  power  and  heat  to 
all  who  may  desire  it  is  a  public  use  similar  in  character  to  the  use  of  land 
for  the  collecting,  storing,  and  distributing  of  water  for  needs  —  a  use  that  is 
so  manifestly  public  '  that  it  has  been  seldom  questioned  and  never  denied.'  ** 
Citing  Lewis,  Emin.  Dom.,  §  173. 

The  nature  of  electrical  power  is  such  that  it  can  be  indefinitely 
subdivided  and  readily  transmitted  to  great  distances  for  use  by 
any  number  of  people  for  purposes  now  recognized  and  innumer- 
able others  which  the  future  will  certainly  disclose.  Its  develop- 
ment for  public  uses  is  in  its  infancy,  but  such  is  the  rapid  growth 
of  scientific  knowledge  and  mechanical  skill  that  there  is  every 
reason  to  believe  that  within  a  few  years  it  will  practically  sup- 
plant all  other  forms  of  power. 

The  generation  of  electrical  power  for  distribution  and  sale  to 
the  general  public  on  equal  terms  is  a  public  enterprise,  and  prop- 
erty so  used  is  devoted  to  a  public  use.  But  the  creation  of  a  water 
power  plant  for  the  purpose  of  "  supplying  water  power  from  the 
wheels  thereof  "  is  an  entirely  different  proposition.  Water  power 
is  not,  like  electrical  power,  capable  of  being  subdivided  into  in- 
numerable units  and  transmitted  long  distances.  The  petition 
states  that  the  company  intends  to  sell  the  water  power  from  the 
wheels  to  all  who  desire  to  purchase  it,  and  the  appellant  admits 
that  it  will  be  subject  to  government  regulation.  But  words  can- 
not always  conceal  facts.  This  statement  of  the  company's  purpose 
cannot  control  the  fact  that  it  is  a  physical  and  mechanical  im- 
possibility for  water  power  to  be  sold  from  the  wheels  to  more  than 
a  few  persons.  A  public  use  does  not  require  that  the  property  be 
capable  of  being  used  by  the  entire  public  or  by  any  particular 
portion  thereof,  but  a  use  which,  by  physical  conditions,  is  re- 
stricted to  a  very  few  persons  who  must  use  it  within  a  very 
restricted  area,  is  not  a  public  use.  Water  power  from  the  wheels 
must  be  used  at  the  wheels,  and  the  actual  result,  necessarily,  is 
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thtt  a  Teiy  few  individuals  will  use  the  power  for  manufacturing 
purposes  to  the  exclusion  of  all  others.  The  effect  is  the  creation 
cf  a  power  plant  to  create  water  power  to  sell  to  a  few  manu- 
futnrers  for  use  in  their  private  business.  Under  such  conditions 
llie  willingness  of  the  power  company  to  sell  power  from  the 
wheels  to  the  general  public  has  only  a  theoretical  value. 
The  judgment  and  order  of  the  trial  court  are  affirmed. 


Habbison  v.  Kansas  Citt  Electbic  Light  Co. 

Missouri  Bupreme  Court  —  March  SO,  1906, 
195  Mo.  606,  93  S.  W.  951. 

L  DB4TH  fsoic  EuEonac  Light  Wire  —  Gboundino  of  Cubeent  —  CJoncub- 
iDfT  NioiJQENCE.  —  An  electric  light  company  having  knowledge  that 
a  wire  was  grounded,  failed  to  locate  and  remedy  the  defect.  Decedent's 
■on,  noticing  that  the  wire  had  become  uninsulated  by  contact  with  a 
tree,  grounded  the  same  by  a  copper  wire  attached  thereto,  which  he 
wound  around  the  tree  and  then  extended  it  to  tlm  ground.  This  copper 
wire  came  in  contact  with  a  cable  used  to  support  a  swing.  Decedent,  not 
knowing  the  danger,  was  killed  by  taking  hold  of  the  cable.  Held,  that 
tlie  electric  light  company  was  liable,  its  negligence  being  concurrent 
with  that  of  decedent's  son. 

1  Same  —  Instsuctions.  —  In  an  action  for  death  caused  by  the  grounding 
of  an  electric  light  current,  an  instruction  submitting  to  the  jury  the 
question  of  proximate  cause  and  assuming  that  two  grounds  existed,  is 
proper  where  both  sides  admit  that  unless  two  grounds  had  existed  no 
injnry  would  have  resulted. 

S.  Same  —  EvrnENCE.  —  Evidence  of  a  consulting  electrical  and  mechanical 
engineer,  to  the  effect  that  there  are  well-known  methods  of  preventing 
grounding,  which  provide  the  line  of  wires  with  loops,  so  that  when  a 
grounding  is  discovered  that  portion  of  the  system  may  be  disconnected, 
not  prejudicial  to  the  defendant. 


Appeal  by  defendant  from  a  judgment  for  plaintiff.    Affirmed. 

Harkless,  Crysler  &  Histed,  for  appellant. 

Morgan  &  Schibsy  and  Boyle,  Ovihrie  &  Smith,  for  respondent. 

Opinion  by  Mabshall,  J. : 

This  is  an  action  under  the  statute  for  $5,000  damages  for  the 
death  of  plaintiffs  husband,  on  the  24th  of  April,  1902,  caused 
ly  an  electric  shock  from  the  defendant's  wire  in  Kansas  City, 
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Mo.  Tbe  actioii  is  bj  the  widow.  A  prior  action  liad  ben 
brought  bj  tbe  widow  within  six  montbs  after  tbe  death,  in  whidt 
tbe  plaintiff  suffered  a  nonsuit,  and  this  action  was  brought  witliii 
one  year  thereafter,  as  allowed  by  the  statute.  There  was  a  judg- 
ment for  tbe  plaintiff  for  $5,000,  and  the  defendant  appealed. 

The  issues: 

Tbe  petition  alleges  the  relation  of  the  plaintiff  to  the  deteued, 
and  his  death  on  the  day  stated,  the  fact  of  such  prior  suit,  nim- 
suit,  and  tbe  institution  of  this  action  within  the  statutory  time, 
the  incorporation  of  the  defendant ;  that  it  owned  a  certain  electiie 
power  house  and  electric  light  circuits  connected  therewith  in 
Kansas  City,  used  by  it  for  the  purpose  of  lighting  tbe  streets  of 
said  city ;  that  it  was  tbe  duty  of  tbe  defendant  to  maintain  tad 
operate  the  same,  as  far  as  ordinary  and  reasonable  care  wonH 
avail  therefor  so  that  the  same  should  be  in  a  reasonably  safe  con- 
dition and  not  liable  to  endanger  lives  and  property  oi  otheifc 
Tbe  negligence  charged  in  tbe  petition  is  as  follows : 

"  That  on  and  for  some  time  prior  to  about  the  24th  day  of  April,  IMK 
ft  certain  of  said  arc  light  circuits  owned  and  operated  by  tbe  defendant  vm 
pojty,  and  known,  as  plainttfT  ie  informed,  as  circuit  No.  32,  na  ii  ■ 
dangerous  and  defective  condition  in  that  it  was  'grounded;  '  that  i«  to  mj, 
that  on  account  of  defects  In  the  insulation  of  said  circuit,  the  wire  or  win) 
on  said  circuit  had  come  into  electrical  contact  with  the  earth  at  aonie  plati 
or  places  to  plaintiff  unknown,  so  that  upon  said  circuit  becoming  gnwaJii 
at  any  other  place  or  places,  a  heavy  and  dangerous  volume  and  ehaigs  tt 
electricity  was  liable  to  pass  from  said  circuit  to  and  through  any  pMM 
or  persons  who  might  be  situated  that  said  charge  of  electrieity  shonU  t** 
through  the  body  of  such  person  or  persons  and  through  the  earth  in  wlil 
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Aforesaid,  at  some  place  or  places  to  the  plaintiff  unknown,  and  other  than 
at  the  place  immediately  hereinafter  described,  upon  the  premises  of  the 
plaintiff  and  her  deceased  husband,  Harold,  the  infant  son  of  the  deceased, 
who  knew  nothing  of  the  danger  of  electricity,  having  discovered  that  one  of 
the  trees  upon  the  premises  of  the  plaintiff  and  her  deceased  husband  had  been 
bomed  by  the  contact  of  ^uch  tree  with  the  wires  of  said  circuit,  which  was 
defectively  and  insufficiently  insulated  through  the  carelessness  and  negli- 
gence of  the  defendant  in  locating  same,  so  that  same  was  liable  to  abrasion 
and  destruction,  in  order  to  save  said  tree  from  further  injury,  at  about  the 
hour  of  4:30  o'clock  in  the  afternoon,  connected  to  the  wire  of  said  circuit 
of  the  defendant,  at  a  place  where  same  was  endangering  and  injuring  said 
tree  through  such  defective  insulation,  a  small  copper  wire,  and  continued 
■aid  copper  wire  into  contact  with  the  ground.  That  upon  the  said  tree 
aforesaid  there  was  suspended  a  swing  for  the  pleasure  of  the  plaintiff's  chil- 
dren, constructed  of  a  hanging  loop  of  wire  cable  suspended  from  two  points 
of  support  on  a  limb  of  said  trees,  and  supporting  a  wooden  seat  in  which 
■aid  children,  and  others,  were  accustomed  to  swing.  That  said  wire  cable, 
•o  made  into  said  swing,  was  longer  than  was  necessary  for  such  purpose, 
and  the  loose  end  thereof  was  wound  around  the  limb  of  said  tree,  and 
down  to  and  around  the  trunk  of  said  tree,  before  reaching  the  ground. 
That  said  Harold,  after  so  connecting  said  copper  wire,  as  aforesaid, 
etmducted  the  same  from  said  tree  down  and  around  the  trunk  of  said 
tree,  so  as  to  bring  same  in  contact  with  the  wire  of  said  cable  and 
bring  said  cable  into  electrical  contact  with  the  wire  of  said  circuit.  That 
aaid  copper  wire  being  so  conducted  to  and  into  the  ground,  the  charge  of 
electricity  discharged  from  said  circuit  passed  harmlessly  along  and  through 
Mid  wire,  down  and  into  the  ground  and  through  the  ground  to  some  other 
place  or  places  to  the  plaintiff  unknown,  to  where  the  circuit  was  '  grounded,' 
back  into  said  circuit  and  through  the  same  returned  to  the  power  house  of 
the  defendant.  That  about  the  hour  of  7:25  o'clock  in  the  evening  of  said 
day,  said  Harold  noticed  that  said  copper  wire  or  the  wire  of  said  circuit  of 
the  defendant  was  again  burning  said  tree  where  same  came  into  contact 
therewith,  and,  in  an  endeavor  to  prevent  the  further  injury  to  said  tree,  cut 
off  aaid  copper  wire  between  the  ground  and  said  tree,  so  as  to  leave  said 
copper  wire  and  the  said  wire  of  said  cable  of  which  said  swing  was  con* 
ttmcted  in  electrical  contact  with  the  wire  of  said  circuit,  but  without  elec- 
trical connection  with  the  ground  other  than  through  the  insufficient  and  poor 
eonductor  which  the  trunk  of  said  tree  and  the  roots  thereof  made.  That 
almost  immediately  thereafter  the  plaintiff's  deceased  husband  came  out  into 
■aid  yard  for  the  proper  purpose  of  speaking  to  or  associating  with  the  chil- 
dren playing  about  the  same,  and  in  entire  ignorance  of  the  electrical  connec- 
tion of  the  cable  to  said  swing,  as  aforesaid,  with  said  circuit  of  the  defend- 
ant, placed  his  hand  in  contact  with  said  cable,  whereupon  said  Harrison  be- 
eame  part  of  an  electrical  connection  between  said  cable  and  the  earth,  and 
Ibe  circuit  of  the  defendant,  at  such  other  place  or  places  where  same  had 
been  negligently  allowed  to  become  and  remain  '  grounded/  so  that  a  powerful 
diarge  of  electricity  passed  from  the  wire  of  said  circuit  adjacent  to  said 
tree,  through  said  copper  wire,  the  said  cable  and  the  body  of  said  Harrison. 
down  and  into  the  ground  and  through"  the  same,  tliroiigh  aaid  '  grounded ' 
torrent  connection  elsewhere,  and  back  into  the  circuit  of  the  defendant,  cans- 
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ing  the  instant  death  o(  said  Harrisoii.  That  the  electricity  of  the  ehancH 
generated  by  the  defendant  in  said  power  house  and  discharged  alosg  ni 
over  and  through  the  said  wires  of  said  circuits  will  follow  what  is  kwnn  i 
electrical  science  as  the  easiest  or  readiest  conductor  in  preferenes  to  t  mi 
conductor,  or  some  other  conductor  over  which  it  is  compelled  to  psss,  wU 
greater  resistance.  That  the  wires  used  by  said  boy  Harold  are  amoBg  tl 
best  ItDOwn  conductors  of  electricity,  and  that  iron  wire,  such  as  said  e^ 
is  a  firat-etass  conductor  of  electricity,  and  while  said  cable  and  win  >c 
directly  connected  with  the  ground,  the  electricity  passed  directly  and  tan 
lessly  through  same  and  into  the  ground,  but  when  such  copper  wire  was  a 
there  was  no  connection  except  through  the  trunk  of  said  tree  nntil  tba  fi 
son  of  said  Uarrison  touched  the  wire  of  said  cable,  when  said  electricity  li 
mediately  diverted  itself  of  sufEcient  volume  to  kill  said  Hairiwn,  a 
passed  through  the  t>ody  of  said  Harrison,  through  the  groniid  and  M 
aforesaid.  That  the  volume  and  character  of  electricity  generated  by  ieba 
ant  at  said  power  house  and  discharged  over  and  through  said  eireniti 
many  times  greater  than  the  amount  necessary  to  produce  a  fatal  injniy  wl 
discharged  through  the  human  body,  all  of  which,  as  well  as  the  tesdm^ 
said  electricity  to  pass  through  the  human  body,  if  parta  of  the  hwnaa  ts 
should  come  in  contact  with  metal  connected  by  contact  with  said  enrm 
when  such  human  t>ody  would  afford  the  readiest  conductor  of  said  eketricj 
to  and  through  other  conductors  in  a  circuit  through  which  aueh  eleetrie 
could  pasa,  was  or  should  have  been  well  known  to  defendant  That  loag  pri 
to  the  hour  of  7:25  o'clock  in  the  evening  of  said  day  the  defendant,  thiM 
its  ofBoera,  agents,  and  employees  at  said  power  house,  had  notiM  U 
said  circuit  had  tieen  so  'grounded'  that  charges  of  electricity  passing* 
the  same  were  liable  to  be  diverted  and  might  be  so  diverted  as  to  pnd 
fatal  or  serious  injuries  to  persons  inadvertently  coming  Into  tbe  eoons 
and  becoming  part  of  the  conductor  in  the  transmission  of  said  eketrid 
That  if  defendant  bad  had,  as  it  should  have  had,  such  means  and  appliu 
as  are  well  known  to  the  science  of  electricity  and  to  persons  familiar  w 
the  operation  of  such  power  house  and  circuits  in  use  at  such  power  hm 
it  could  have  promptly  ascertained  that  said  circuit  had  been  '  grounded '  i 
located  the  place  or  places  where  its  said  circuit  was  so  '  grounded,'  sad  rt 
died  said  defect  and  removed  said  dangerous  condition,  but  tbrongh  Isck 
such   appliances,  and  tbe  carelessness  of  tbe  defendant. 
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]Io.,  and  Kansas  City^  Kan.     It  had  a  circuit  called  No.  32, 
which  was  twenty  miles  long.     Its  plant  in  Kansas  City,  Mo., 
was  located  at  what  was  called  "  Turkey  Creek  Station."     That 
station  is  three  miles  from  the  plaintiff's  residence,  which  was 
located   on   Tenth  street,   near   Woodland.     Circuit   No.    32    is 
designated  as  a  '^  lamp  loop  "  to  distinguish  it  from  the  main  or 
trunk  line.     Turkey  Creek  Station  runs  day  and  night,  hut  dur- 
ing the  day-time  the  electricity  for  lighting  arc  lights  on  the 
streets  is  not  turned  on,  and  the  plant  runs  for  the  purpose  of 
furnishing  electric  lights  to  residences  and  places  of  business. 
Circuit  No.  32  runs  in  front  of  the  plaintiff's  residence,  and  had 
been  erected  about  a  year  prior  to  the  accident.     The  wire  was 
strung  upon  poles  which  stood  between  the  curbing  of  the  street 
and  the  sidewalk.     The  poles  were  about  twenty-five  feet  high. 
An  arm  ran  across  the  top ;  one  wire  hung  on  one  side  of  the  pole, 
and  one  on  the  other.     The  Harrison  residence  stood  about  twenty- 
three  feet  back  from  the  street.     There  was  a  large  tree  standing 
in  the  yard  in  front  of  the  house,  and  about  two  feet  inside  of  the 
yard  fence.     The  branches  of  the  tree  extended  out  over  the  side- 
walk, so  that  the  ends  thereof,  about  the  size  of  a  lead  pencil, 
came  in  contact  with  the  arc  wire  of  said  circuit.     The  wires 
were  located  about  twelve  feet  from  the  body  of  the  tree.     The 
branches  of  the  tree  that  came  in  contact  with  the  wire  by  reason 
of  their  movement  by  the  wind  had  rubbed  the  insulation  off  of 
the  wire  for  from  two  to  six  inches.     For  a  month  or  two  prior 
to  the  accident  persons  living  in  the  neighborhood  had  observed 
that  at  the  point  of  contact  between  the  branches  of  the  tree  and 
the  electric  wire  in  front  of  the  Harrison  residence,  as  also  at  other 
points  where  similar  conditions  existed,  sparks  or  flashes  of  light 
Would  be  thrown  off  from  the  wire  when  the  limbs  of  the  trees 
«rere  moved  by  the  wind,  and  the  trees,  themselves,  had  been  in- 
jured by  their  branches  coming  in  contact  with  the  wires.     The 
deceased  had  a  son  named  Harold,  who  was  fourteen  years  of 
age,  a  boy  of  considerable  intelligence  and  aptness  and  with  an 
inclination  to  experiment  with  electricity.     Prior  to  the  accident 
lie  had  rigged  up  an  alarm  bell,  worked  by  electricity,  in  the  bam, 
V)ack  of  the  house,  and  his  parents  knew  of  that  fact,  and  knew 
of  his  electrical  proclivities.     About  a  month  prior  to  the  acci- 
dent the  boy  conceived  the  idea  of  tapping  the  defendant's  wire 
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at  the  point  where  the  branches  of  the  tree  came  in  contact  with  it 
On  the  day  of  the  accident  he  returned  from  school  about  i:lS 
or  4:30  o'clock  p.  m.  He  took  a  copper  wire,  which  was  tH?^ 
five  feet  long,  that  he  had  been  using  for  the  alarm  bell,  oA 
made  a  hook  about  one  foot  long  out  of  a  piece  of  galvanized  ins. 
He  fastened  the  book  to  the  end  of  a  stick ;  then  he  climbed  tk 
tree,  went  out  on  the  limb,  attached  the  hook  to  the  defendnft 
electric  wire  at  the  point  where  the  insulation  was  worn  off. 
nailed  the  stick,  to  which  the  hook  was  attached,  to  the  limb  of 
the  tree,  attached  the  copper  wire,  which  had  no  insulation  (ffl  it, 
to  the  hook  and  wrapped  the  wire  around  the  tree,  ran  it  Jon 
into  the  ground,  and  thence  along  the  edge  of  the  sidewalk  to  i 
point  near  the  front  of  the  house.  There  was  a  swing  attached 
to  one  of  the  limbs  of  the  tree,  the  ropes  of  which  were  made  d 
steel  cable  about  three-fourths  of  an  inch  in  diameter.  This  rtec 
cable  rope  was  longer  than  was  necessary  for  the  awin^  and  th 
loose  end  of  it  had  been  wrapped  around  the  tree.  The  bo;  nj 
that  his  purpose  in  so  doing  was  to  protect  the  tree  from  ban 
injured  by  the  electricity  which  escaped  from  the  wire  to  tb 
branch  of  the  tree  that  rested  against  it  He  says  he  knew  tb 
danger  of  undertaking  to  make  a  connection  with  the  arc  win 
while  the  current  was  on,  and  also  knew  that  the  current  was  nff 
on  the  wire  during  the  daytime,  nor  was  it  on  at  the  time  bi 
made  the  connection.  He  says  he  completed  his  scheme  abnit  f 
o'clock  p.  M. 

During  the  day  of  the  accident  the  defendant  knew  that  thw 
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will  ling  and  indicate  on  which  side  of  the  box  the  ground  exists^ 
but  will  not  indicate  the  point  on  the  wire  where  the  trouble  is. 
In  order  to  locate  the  exact  point  of  trouble  it  is  necessary  for  the 
lineman  to  make  such  experiments  along  the  line  until  the  point 
of  trouble  is  located.     The  lineman  left  the  down-town  office  some- 
time between  2  o'clock  and  4:55  o'clock.     He  first  said  it  was 
between  2  and  3:30  o'clock,  but  afterwards  said  it  was  not  until 
after  the  report  was  received  that  there  was  trouble  on  the  circuit. 
He  says  it  would  take  four  or  five,  and  not  to  exceed  ten  minutes, 
to  make  each  test;  he  further  says  that  he  made  about  six  tests, 
covering  about  two  miles  and  consuming  about  forty  minutes. 
He  further  says  that  he  made  the  first  test  at  Twelfth  and  Brook- 
lyn streets,  the  second  at  Eleventh  and  Prospect,  the  next  at  Ninth 
and  Prospect.     These  are  all  of  the  points  at   which  he  can 
definitely  state  that  he  made  any  tests.     A  record  was  kept  and 
introduced  in  evidence  showing  at  what  time  the  report  of  trouble 
was  received,  and  at  what  time  the  trouble  was  located  and  cor- 
rected.    That  report  showed  that  the  trouble  was  first  reported 
at  4:55  p.  m.,  and  that  the  lineman  reported  circuit  "No.  32 
0.  K.  at  5 :15  p.  m."     The  lineman  says  that  he  never  located  the 
trouble,  but  that  after  making  the  tests  aforesaid  he  concluded 
that  the  trouble  was  not  on  circuit  No.  32,  but  was  on  the  trunk 
line,  and  that  in  making  his  report  at  5 :15  that  No.  32  was  O.  K., 
he  meant  that  he  had  cleared  the  line  so  far  as  he  was  concerned  — 
that  is,  that  the  current  of  electricity  could  be  turned  on  without 
injury  to  him,  and  that  he  did  not  thereby  mean,  necessarily,  that 
he  had  located  and  remedied  the  trouble.     The  report  further 
showed  "All  O.  K.  at  4:55  p.  m.  except  No.  18-32  up  town." 
Where  No.  18  was  or  what  was  done  with  reference  to  it  does  not 
appear  in  the  abstract  of  the  record.     The  report  further  shows, 
as  above  indicated,  "  No.  32  O.  K.  at  5:15  p.  m."     After  that 
report  was  received  nothing  further  was  done  looking  towards 
ascertaining  whether  the  line  was  "  clear  "  or  whether  the  trouble 
bad  been  remedied,  but  without  making  any  further  tests  the 
current  of  electricity  was  turned  on  at  7 :25  p.  m.     The  testimony 
disclosed  that  the  "  voltage,"  meaning  the  force  or  pressure  of  the 
electricity,  was  3,300  volts,  and  the  "  amperage,"  meaning  the 
quantity  of  electricity  sent  over  the  wire  under  such  pressure  was 
six  and  one-half  amperes,  and  that  one-fourth  to  one-half  of  an 
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ampere  in  quantity  transmitted  under  a  pressure  of  1,000  ToiH 
or  pressure  is  fatal  to  human  life. 

The  deceased  returned  to  his  home  only  a  few  minutea  befon 
his  death,  say  about  7  o'clock  p.  u.  The  boy,  and  some  of  Ui 
boy  friends,  were  playing  in  the  front  yard.  The  deeeutd 
ordered  his  boy  to  go  into  the  house  and  stay  there  and  told  A* 
other  boys  to  go  home.  It  had  been  raining  that  day  and  w« 
quite  damp.  After  going  into  the  house  his  boy  again  went  Olt 
in  the  front  yard.  About  ten  minutes  before  the  accident,  tht 
boy  noticed  that  the  electricity  had  been  turned  on,  and  that  tb 
light  at  Tenth  and  Woodland  was  burning,  though  not  as  bri^illj 
as  usual.  lie  further  noticed  that  the  tree  aforesaid  commennd 
to  bum.  The  boys,  who  had  been  ordered  away,  called  his  tt- 
tention  to  the  fact  that  the  tree  was  burning.  He  caught  hoU 
of  the  wire  to  pull  it  down,  and  it  shocked  him.  He  then  not 
around  the  house  and  got  an  ax  and  chopped  the  wire  in  two 
about  four  feet  from  the  ground,  where  it  ran  down  on  the  side  rf 
the  tree  on  the  inside  of  the  yard.  He  then  noticed  that  one  d 
the  wires  still  continued  to  bum.  He  stood  there  watching  it,  and 
his  father  came  out  of  the  house  a  second  time  and  ordered  lua 
to  go  in  the  house.  The  deceased  then  walked  towards  the  swins 
and  took  hold  of  it,  and  was  instantly  killed.  The  boy  say>  tbt 
from  the  time  the  current  of  electricity  was  first  turned  <m  nnlfl 
his  father  was  killed  there  was  an  interval  of  only  about  fiflcs 
minutes.  The  boy  says  he  did  not  warn  his  father  against  taking 
hold  of  the  steel  rope  of  the  swing,  because  be  did  not  haTe  tine 
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Mifastance  is  a  conductor  of  electricity,  varying  somewhat  in  the 

diaracter  of  the  conductor ;  that  electricity  will  always  follow  the 

best  conductor,  although  some  of  it  may  be  diverted  from  the  arc 

wire  even  by  a  less  efficient  conductor.     The  evidence  adduced  by 

both  parties  further  shows,  and  it  is  admitted  by  counsel,  that 

iriiere  there  is  only  one  "  ground  "  it  is  harmless,  and  that  in 

order  to  produce  injury  there  must  be  two  "  grounds,"  and  that 

vhen  there  are  two  "  groimds,"  if  a  person  comes  in  contact  with 

OK  of  them,  his  body  will  form  a  part  of  the  circuit  through  which 

the  electricity  will  pass,  and  if  the  electricity  is  of  sufficient  force 

tnd  quantity  it  will  result  in  injury.     Mr.  Richardson,  the  gen- 

ertl  manager  of  the  defendant,  testified,  on  cross-examination, 

Aat  if  there  were  two  "  grounds  "  and  the  wire  had  not  been  cut 

liy  the  boy,  as  above  described,  but  had  been  allowed  to  remain 

"grounded  "  or  to  lie  on  the  ground,  a  current  of  electricity  would 

litre  flowed  over  the  copper  wire,  and  if  a  man  took  hold  of  the 

eqyper  wire  the  electricity  would  pass  through  his  body. 

This  is  a  sufficient  statement  of  the  facts,  and  there  is  no  sub- 
fUntial  controversy  about  them.  Upon  this  showing,  the  defend- 
int  claims:  First,  that  even  conceding  that  there  was  another 
"ground  "  and  that  the  defendant  was  negligent  in  not  discover- 
ing and  remedying  it,  nevertheless,  that  negligence  of  the  defend- 
int  was  not  the  proximate  cause  of  the  injury,  but^that  the  cutting 
of  the  copper  wire  by  the  boy  was  the  proximate  cause  of  the  in- 
JMy,  and  that  act  having  been  done  after  the  current  of  electricity 
yn^s  turned  on,  and  when  it  was  impossible  to  test  the  wire  for 
** grounds,"  the  defendant  is  not  liable;  second,  that  the  defendant 
Wis  only  bound  to  exercise  ordinary  care  and  vigilance,  that  it 
awed  no  duty  to  the  deceased,  and  that  the  injury  was  caused  by 
the  unexpected,  unanticipated,  and  heretofore  unheard  of  extraor- 
dinary act  of  a  trespasser,  for  which  the  defendant  is  not  liable ; 
third,  that  the  court  erred  in  giving  erroneous  instructions  for  the 
plaintiff;  and  fourth,  that  the  court  erred  in  admitting  incom- 
petent evidence  offered  by  the  plaintiff. 

1.  The  first  contention  of  the  defendant  is  that  even  conceding 
that  there  was  another  "  ground,"  and  that  the  defendant  was 
iKgligent  in  not  discovering  or  remedying  it,  nevertheless,  that 
Jiegligence  of  the  defendant  was  not  the  proximate  cause  of  the 
injury,  but  that  the  cutting  of  the  copper  wire  by  the  boy  was  the 
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prozimate  cause  of  the  injury,  and  Uiat  act  having  been  diat 
after  the  current  of  electrici^  was  turned  on,  and  when  it  wu  iift 
possible  to  test  the  wire  for  "  grounds,"  the  defendant  ia  nal 
liable.  The  case  has  heea  remarkably  well  briefed  and  argaed 
by  counsel  on  both  sides.  A  multiplicity  of  cases,  both  fnnn  tU 
and  other  States,  have  been  cited  by  counsel  on  bodi  sides,  ni 
the  question  of  proximate  cause  has  been  very  thoroo^y  gm 
over.  It  would  be  impossible  in  a  single  opinion  to  review  (h 
cases  and  analyze  fully  the  law  as  declared  by  the  many  decinn 
and  the  text-writers  bearing  upon  this  question.  The  propoutin 
of  law  involved  has  been  so  often  discussed  and  decided  hj  tU 
court  that  it  ia  unnecessary  to  look  elsewhere  for  authority.  H 
law  is  well  settled  in  this  State  that  the  doctrine  of  compantif 
negligence  does  not  obtain  in  this  State.  The  doctrine  of  en 
current  negligence  is  firmly  rooted  in  the  jurisprudence  of  Ai 
State.  The  law  is  well  settled  in  this  State  that  "  a  defendai 
may  be  liable  even  if  the  accident  was  not  caused  by  his  aol 
negligence.  He  is  liable  if  his  negligence  concurred  with  that  a 
another,  or  with  the  act  of  God,  or  with  an  inanimate  cause  tm 
became  a  part  of  the  direct  and  proximate  cause,  although  not  A 
sole  cause."  Newcomb  v.  Railroad,  169  Mo.,  loc,  eit.  42S,  t 
S.  W.  348  et  spq.,  and  cases  cited.  In  Brash  v.  SI.  Louis,  t( 
Mo.,  loc.  di.  437,  61  S.  W.  808,  the  negligence  of  the  city  con 
plained  of  combined  with  (he  act  of  God.  Brace,  J.,  speskin 
for  the  court,  quoted  the  rule  laid  down  in  1  Slioarman  &  Redfiel 
1  Negligence  (5th  ed.),  §  39,  as  follow 
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127,  40  S.  W.  653,  the  negligence  of  the  city  complained  of  con- 
nsted  in  permitting  a  small  depression  to  remain  in  the  street  at 
the  end  of  a  bridge  across  a  railroad  track,  which,  under  ordinary 
ciicixmstances,  would  have  been  safe  for  public  travel.     Combined 
with  this  condition  was  the  fact  that  an  engine  passing  under  the 
bridge  suddenly  emitted  an  unusual  quantity  of  steam,  thereby 
frightening  the  plaintiff's  team  and  causing  it  to  run  away  and 
injure  the  plaintiff.     A  recovery  against  the  city  was  sustained 
an  the  ground  that,  although  the  act  of  the  city  in  permitting  the 
depression  to  remain  in  the  street  would  not,  ordinarily,  have  been 
productive  of  any  injury,  yet  when  it  combined  with  the  other 
independent,  intervening  cause  —  the  emitting  of  steam  from  the 
engine  —  it  was  one  of  the  direct  and  proximate  causes  of  the  in- 
jury.    In  Bassett  v.  St.  Joseph,  53  Mo.  290,  14  Am.  Kep.  446, 
the  negligence  of  the  city  consisted  in  leaving  an  excavation  ad- 
jaeent  to  a  market  place.     The  street,  exclusive  of  the  excavation, 
'     was  sufficient  for  ordinary  passage.     The  plaintiff  was  passing 
ibng  that  portion  of  the  street  when  a  mule  kicked  at  her.     To 
avoid  being  kicked  she  dodged  and  fell  into  the  ditch.     The  city 
was  held  liable  notwithstanding  its  negligence  would  not  ordi- 
narily have  produced  the  injury,  but  because  when  combined  with 
the  independent,  intervening  cause  —  the  kick  of  the  mule  —  it 
was  one  of  the  proximate  causes  of  the  injury.     In  Brennan  t\ 
8t.  Louis,  92  Mo.  482,  2  S.  W.  481,  the  negligence  of  the  city 
eonsisted  in  not  repairing  a  ditch  which  had  been  washed  across 
the  street  and  sidewalk  by  the  rain.     The  plaintiff,  a  three-year-old 
child,  with  her  sister,  thirteen  years  old,  who  was  pushing  a  baby 
ctrriage  with  a  baby  in  it,  was  passing  along  the  sidewalk  close  to 
the  ditch,  when  another  little  girl  came  up,  stumbled  against  the 
plaintiff,  and  both  fell  in  the  ditch,  and  the  plaintiff  was  injured. 
The  city  was  held  liable  because  its  negligence  concurred  with  the 
independent,  intervening  cause,  and  was  one  of  the  proximate 
cmses  of  the  injury.     Many  other  cases  in  this  State  miglit  be 
dted  illustrative  of  the  rule  in  reference  to  concurrent  negligence 
constituting  proximate  cause,  but  the  foregoing  cases  are  sufficient 
to  demonstrate  that  if  a  defendant  is  negligent  and  his  negligence 
combines  with  that  of  another,  or  with  any  other  independent, 
intervening  cause,  he  is  liable,  although  his  negligence  was  not  tlio 
sole  negligence  or  the  sole  proximate  cause,  and  although   his 
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negligence,   without  such  other   independent,   intervening  caus^ 
would  not  have  produced  the  injury. 

Applying  these  rules  to  the  facts  in  judgment  the  defendial 
must  be  held  liable.  It  ia  conceded  that  if  there  was  onlv  ou 
"  ground  "  no  damage  would  result  to  a  person  coming  Id  coDtui 
with  the  substance  constituting  the  "'grounding"  of  the  curroii 
Or,  in  thia  case,  that  if  there  had  been  no  other  "  ground  "  eswpl 
that  created  by  the  son  of  the  deceased  making  the  connection  witk 
the  arc  wire,  no  injury  would  have  resulted.  It  is  conceded  tbit 
there  must  be  two  "  grounds  "  in  order  to  produce  injury.  Hews 
it  follows  that  there  must  have  been  some  other  "  ground  "  at  some 
other  place  than  that  made  by  the  son  of  the  deceased,  as  aforessii 
The  testimony  discloses  that  at  some  time  after  2  p.  m.  —  the  d^ 
fendant  claims  the  fact  to  be  that  it  was  at  4 :55  p.  m.  —  tie 
defendant  discovered  that  there  was  a  "  ground  "  on  circuit  Ko: 
32,  and  sent  out  a  man  to  locate  it  and  remedy  it.  That  mia 
says  he  started  at  some  time  between  2  and  half-past  3  p.  m.  TIk 
record  of  the  defendant,  introduced  in  evidence,  recites  ttat! 
"All  O.  K.  at  4:55  p.  m.,  except  18-32  up  town."  The  defcnduil 
claims  that  this  was  the  time  the  boy  made  the  connection  will 
the  wire  aforesaid.  Conceding  this  to  be  true,  and  conceding  M 
the  lineman  started  to  discover  the  trouble  at  4:55  p.  m.,  the  m- 
denee  discloses  the  fact  to  be  that  he  made  tests  at  only  tbrti 
points  that  he  can  designate,  covering  a  space  of  two  miles,  and  ■! 
a  point  other  than  in  front  of  the  Harrison  residence.  How  fsi 
ii  from  the  Harrison  residence  is  not  diseloeed.     The  eridew* 
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tiicity  could  be  turned  on  without  injury  to  him,  as  he  had  quit 
experimenting.  The  evidence  further  discloses  that  such  tests 
etnnot  be  made  while  the  current  of  electricity  is  on  the  wire. 
After  receiving  the  report  at  5 :55  p.  m.,  the  defendant,  so  far  as 
this  record  discloses,  made  no  further  attempt  to  discover  whether 
die  line  was  "  clear  '*  before  it  turned  on  the  current  of  electricity 
tt  7 :25  p.  M. 

The  defendant  contends  that  if  there  was  only  one  "  ground  " 
■o  damage  would  result  to  any  one,  and  this  is  conceded  by  the 
plaintiff.     Upon  this  basis  the  defendant  further  claims  that  even 
if  it  had  not  detected  and  remedied  the  "  ground  '^  made  by  the 
Km  of  the  deceased  before  it  turned  on  the  current  of  electricity, 
BO  damage  would  have  ensued  unless  there  had  been  some  other 
**  ground  "  also  existing.     Assuming  this  to  be  true,  the  question 
if  whether  the  defendant  was  guilty  of  negligence  in  turning  on 
the  current  of  electricity  at  7.25  p.  m.,  without  making  any  other 
tests  to  discover  whether  there  was  trouble  on  the  line.     It  is  con- 
ceded that  it  would  only  take  four  to  five  minutes  to  make  such  a 
test     Reduced  to  its  last  analysis^  therefore,  the  fact  is  that  at 
tome  time  before  the  current  of  electricity  was  turned  on,  the 
defendant  knew  that  there  was  trouble  on  the  line  —  that  is,  that 
tbere  were  one  or  more  "  grounds."    It  sent  out  one  of  its  linemen 
to  remedy  it.     That  lineman  did  not  do  so.     The  trouble  con- 
tinued ;  the  current  of  electricity  was  turned  on,  and  the  accident 
ensued.     Whatever  may  have  been  understood  by  the  servants 
and  officers  of  the  defendant  as  to  the  true  meaning  of  the  report 
lent  in  by  the  lineman  at  5.55  p.  m.,  the  fact  remains  that  the 
tronble  had  not  been  remedied,  and  the  defendant  had  ample  time 
in  which  to  have  done  so,  or  else  it  should  not  have  turned  on  the 
electricity  until  it  knew  that  the  trouble  had  been  remedied.     The 
negligence  of  the  lineman  was  the  negligence  of  the  defendant, 
and  if  he  failed  to  report  the  fact  that  he  had  not  discovered  and 
ronedied  the  trouble,  his  failure  is  imputable  to  the  defendant. 
Under  the  circumstances,  there  is  no  escape  from  the  conclusion 
that  the  defendant  was  negligent  in  turning  on  the  current  of 
electricity  after  it  knew  that  there  was  trouble,  without  making 
t  test  at  the  main  office  to  discover  the  true  state  of  affairs,  and 
^tbout  positively  knowing  that  the  trouble  had  been  remedied. 
The  fact  that  its  negligence  would  not  have  resulted  in  the  injury 
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complained  of  except  for  the  independent  intervening  D^genee 
of  the  son  of  the  deceased  does  not  relieve  the  defendant  fron 
liability,  for  the  act  of  the  son  of  the  deceased  could  not  luTe 
produced  the  injury  unless  the  defendant  had  turned  on  the  em- 
rent  of  electricity,  nor  unless  there  bad  also  been  a  second  groimd 
somewhere  else.  The  defendant's  negligence  was,  therefore.  ■ 
direct  and  proximate  cause,  or  one  of  the  direct  and  proxinuti 
causes,  which  concurred  with  the  act  of  the  son  of  the  deceased 
to  produce  the  injury,  and  under  the  rule  in  this  State  the  it 
fendant  is  liable. 

2.  The  second  contention  of  the  defendant  is  that  the  defendanl 
was  only  bound  to  exercise  ordinary  care  and  diligence;  that  il 
owed  no  duty  to  the  deceased,  and  that  the  injury  was  caused  ^ 
the  unexpected,  unanticipated,  and  heretofore  unheard  of,  ertn 
ordinary  act  of  a  trespasser,  for  which  the  defendant  is  not  liable 
The  testimony  discloses  that  never  before  had  any  one  so  atteoqitei 
to  make  a  connection  with  an  arc  wire  in  Kansas  City,  Ma,  ba 
that  this  defendant  had  had  an  experience  of  that  sort  with  reepee 
to  the  part  of  its  system  located  in  Kansas  City,  Kan.  As  to  dii 
defendant,  therefore,  it  cannot  be  said  that  the  act  of  tbe  an 
of  the  deceased  in  making  tbe  connection  was  an  unheard  d 
iinprcL-edented  act.  The  defendant  contends  that  it  owed  no  dnt; 
to  the  deceased.  This  contention  is  untenable.  It  employed  on 
of  the  most  insidious  and  dangerous  agencies  known  to  mai 
Electricity  is  more  powerful  for  good  and  for  evil  than  any  otbe 
aprncy  kno^vn  to  mankind.     It  is  the  most  dangerous  form  a 
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ezperience,  was  decided  adversely  to  that  contention  by  this  court 
in  Hoepper  v.  SotUhem  Hotel  Co.,  142  Mo.,  loc.  cit.  388,  44  S.  W. 
:259.     It  was  there  said: 

**  It  u  true,  the  negligent  act  must,  in  all  cases,  be  the  proximate  cause 
rf  the  injury  in  order  to  make  the  actor  responsible  therefor.  But  if  the  in- 
;TirT  follows  as  a  direct  consequence  of  the  negligent  act  of  omission,  it  can- 
Kit  be  said  that  the  actor  is  not  responsible  therefor  because  the  particular 
injury  could  not  have  been  anticipated.  A  neglect  to  anticipate  and  guard 
i;£ainst  that  which  no  reasonable  man  would  expect  to  occur  may  not  be 
negligence.  '  If  the  wrong  and  the  damage  are  not  known  by  common  ex- 
perience to  be  usual  in  sequence,  and  the  damage  does  not,  according  to  the 
ordinary  course  of  events,  follow  from  the  wrong,  the  wrong  and  damage  are 
■ot  soiBeiently  conjoined  or  concatenated  as  cause  and  effect  to  support  the 
aetim.'  [Citing  cases.]  But  in  case  the  negligence  is  shown,  'and  the  in- 
jvioiia  eonsequences  are  immediate,  and  flow  directly  from  the  negligent  act, 
tke  person  guilty  of  the  act  will  not  be  Excused  for  the  reason  that  the  par- 
tiealar  consequences  were  unusual,  and  could  not  ordinarily  have  been  fore- 
MB.'  Oraney  v.  Railroad,  140  Mo.  98,  41  S.  W.  246,  38  L.  R.  A.  633;  16 
Am,  k  £ng.  Enc  of  Law  432,  and  cases  cited.  In  Smith  v.  Railroad,  L.  R. 
I C.  P.  20,  it  is  said  by  Channell,  B. :  'I  quite  agree  that  where  there  is 
m  direct  evidence  of  negligence,  the  question  what  a  reasonable  man  might 
fwesee  ia  of  importance  in  considering  the  question  whether  there  is  evidence 
«f  negligence  for  the  jury  or  not ;  but  when  it  has  been  determined  that  there 
ii  evidence  of  negligence,  the  person  guilty  of  it  is  equally  liable  for  its  con- 
,  whether  he  could  have  foreseen  them  or  not.*  *  •  *  So  the  evi- 
tends  to  prove  the  negligence,  and  that  the  injury  was  the  direct  result 
thereof.  It  could  make  no  difference  whether  or  not  defendant  could  have 
tatieipsited  the  particular  injury." 

The  same  doctrine  is  laid  down  in  Graney  v.  Railroad,  140 
Mo.,  loc.  cit.  98,  41  S.  W.  246,  38  L.  K.  A.  633 ;  Miller  v.  Rail- 
road, 90  Mo.,  loc.  cit.  395,  2  S.  W.  439 ;  Geissman  v.  Electric  Co,, 
8  Am.  ElectL  Cas.  569,  173  Mo.  654,  73  S.  W.  654;  Winkelman 
V.  Electric  Light  Co.,  9  Am.  Electl.  Cas.  335,  110  Mo.  App.  184, 
85  S.  W.  99;  Morrison  v.  Railroad,  27  Mo.  App.  418;  Meade  v. 
Bailroad,  68  Mo.  App.,  loc.  cit.  101.     And  also  obtains  in  other 
jurisdictions.     Griffin  v.  Electric  Light  Co.,  164  Mass.,  loc.  cit. 
493,  41  N.  E.  675,  32  L.  R.  A.  400,  49  Am.  St.  Rep.  477; 
McLaughlin  v.  Electric  Light  Co.,  6  Am.  Electl.  Cas.  255,  100 
Ky.  173,  37  S.  W.  851,  34  L.  R.  A.  812 ;  Ennis  v.  Gray,  5  Am. 
Electl.  Cas.  325,  87  Hun  (K  Y.)  loc.  cit.  357,  34  K  Y.  Supp. 
379;  Higgins  v.  Dewey,  107  Mass.  494,  9  Am.  Rep.  63.     See, 
also,  21  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  487  et  seq.     The  de- 
fendant relies  upon  Fuchs  v.  St.  Louis,  167  Mo.  620,  67  S.  W. 
610,  57  L.  R.  A.  136 ;  Chandler  v.  Gas  Co.,  174  Mo.  321,  73  S.  W. 
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602,  62  L.  R.  A.  474,  97  Am.  St  Kep.  570,  and  Ptufen  v.  Vm 
Blarcom,  181  Mo.  117,  74  S.  W.  124,  79  S.  W.  1195.  Tbose 
cases,  however,  are  easily  distinguishable  from  the  cases  cited, 
and  from  the  case  at  bar,  in  this,  that  in  none  of  them  was  any 
act  of  negligence  on  the  part  of  the  defendant  shown,  or  else  the 
jury  was  required  to  find  that  the  defendant  had  be^i  n^lifieaL 
Those  cases  are  of  such  recent  date  that  a  close  analysis  themif 
is  not  necessary  to  further  demonstrate  their  inapplicabili^  to  tbe 
case  at  bar.  In  the  Fucks  Case  there  was  absolutely  no  evidenfe 
of  negligence  on  the  part  of  the  city.  In  the  Chandler  Cate  the 
same  was  true,  but  the  negligent  act  which  caused  the  injury  was 
solely  attributable  to  a  third  person,  and  the  defendant  had  so 
knowledge  of  it,  and  such  an  act  had  never  before  been  experi- 
enced by  it  in  the  conduct  of  its  business.  A  similar  indepcDd- 
ent,  intervening  cause  had  been  experienced  by  this  defendut 
prior  to  this  occasion.  The  Paden  Case  passed  off  entirely  upcn 
the  theory  that  the  court;  could  not  say,  as  a  matter  of  law,  whether 
or  not  the  defendant  was  guilty  of  negligence  onder  the  cimnn- 
stances,  but  that  it  was  a  question  for  the  jury  under  tbe  facts  ii 
judgment  there.  And  the  court  in  that  case  distinctly  held  tbil 
the  decision  in  the  Fucha  Case  was  not  in  conflict  with  anything 
said  in  that  case. 

3.  The  next  contention  of  the  defendant  is  that  the  court  errM 
in  giving  erroneous  instructions  for  the  plaintiff.  The  only  in- 
struction ^ven  for  the  plaintiff,  which  is  set  out  in  the  abstnet 
of  the  record,  is  as  follows: 
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trieity  under  the  cireumstanceB  aforesaid  as  claimed  by  the  plaintiff  to  have 
existed,  and  you  find  that  each  and  every  one  of  such  circumstances  did  exist; 
and  if  you  further  find  that  by  reason  of  such  a  diversion  of  the  whole  or  a 
part  of  such  a  current  under  such  circumstances,  if  so  diverted  under  such 
cireiinistances,  the  whole  or  a  part  of  such  diverted  current  passed  through 
mad  into  the  body  of  Francis  M.  Harrison  and  killed  him,  without  contrib- 
utory negligence  on  his  part,  and  that  the  diversion  of  such  a  current  so  trans- 
mitted was  the  proximate  cause  of  the  death  of  Francis  M.  Harrison,  and  that 
mdi  death  was  due  to  the  want  of  such  ordinary  care  and  prudence  on  the 
part  of  the  defendant  or  its  employees,  under  all  tue  circumstances  found  by 
joD  to  exist;  and  you  further  believe  that  the  plaintiff  on  said  day  was  the 
wife  of  said  Harrison  and  suffered  pecuniary  loss  from  his  death,  your  verdict 
ikrald  be  for  the  plaintiff." 

It  is  objected  that  this  instruction  is  erroneous  because  it  made 
the  defendant  responsible  if  the  jury  found  that  somebody  was 
liable  to  divert  the  current,  or  if  there  was  a  probability  that  it 
would  be  diverted,  or  if  "  the  current  was  transmitted  under  the 
eiitnimstances  claimed  by  the  plaintiff,  and  thus  referred  the  jury 
to  the  indefinite  proposition  as  to  what  the  plaintiff  might  claim ;  " 
that  it  submitted  to  the  jury  the  question  of  what  was  the  proxi- 
mate cause  of  the  death,  and  that  it  assumed  as  a  fact  that  two 
"  grounds  "  existed.  This  criticism  is  not  well  taken.  It  was 
conceded  by  both  parties  that  the  current  of  electricity  was  not 
only  liable  to  be  dangerous  to  human  life,  but  was  certainly  dan- 
gerous to  human  life  if  two  "  grounds  "  existed,  and  both  sides 
admit  that  unless  two  "  grounds  "  had  existed,  no  injury  would 
have  resulted  in  this  case,  and  as  an  injury  did  result,  under  the 
concession  on  both  sides,  it  follows  that  two  "  grounds  "  must  have 
existed.  The  instruction,  in  speaking  of  the  liability  of  the  cur- 
rent being  diverted,  or  of  the  probability  of  its  being  diverted, 
had  reference  entirely  to  the  condition  of  the  wire  with  respect 
to  the  abrasure  of  the  insulation,  which  was  shown  to  have  existed 
for  at  least  a  month  before  the  date  of  the  accident,  and  simply 
required  the  jury  to  find  whether  or  not  the  defendant  had  exer- 
cised reasonable  care  and  prudence  in  ascertaining  and  remedying 
such  condition  if  it  existed,  and  was,  therefore,  unobjectionable 
in  that  respect. 

The  objection  that  it  left  the  jury  to  hold  the  defendant  liable 
if  they  found  that  the  current  was  transmitted  under  the  circum- 
stances claimed  by  the  plaintiff,  and  thus  referred  to  the  jury  the 
indefinite  proposition  as  to  what  the  plaintiff  might  claim,  arises 
entirely  from  overlooking  the  fact  that  the  instruction  used  the 
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word  "  aforesaid  "  and  required  the  jury  to  find  that  the  current 
was  transmitted  ''  under  the  circumstances  aforesaid  as  daimed 
by  the  plaintiff  to  have  existed  (and  you  find  that  each  and  every 
one  of  such  circumstances  did  exist).  Thus  the  instruction  re- 
ferred to  the  prior  predicates  therein,  and  did  not  give  the  jury 
such  a  roving  commission  as  counsel  refer  to.  The  last  objection 
to  the  instruction  is  that  it  left  the  jury  to  determine  the  proxi- 
mate cause  of  the  death.  The  instruction  specifies  all  the  facts 
which  the  jury  were  required  to  find  in  order  to  make  the  defend- 
ant liable,  and  then  told  them  that  if  they  found  "  that  the  diver- 
sion of  such  current  so  transmitted  was  the  proximate  cause  of 
the  death  of  Francis  M.  Harrison,  and  that  such  death  was  due 
to  the  want  of  ordinary  care  and  prudence  on  the  part  of  the 
defendant  or  its  employees,  under  all  the  circumstances  found  by 
you  to  exist,"  etc.  Used  in  this  connection,  after  having  first 
defined  to  the  jury  all  the  facts  that  it  was  necessary  for  them  to 
find,  in  order  to  make  the  defendant  liable,  the  use  of  the  term 
"  proximate  cause  "  certainly  could  not  have  misled  the  jury  under 
the  facts  in  judgment  here.  The  facts  are  practically  undis- 
puted. Under  those  facts  the  defendant  is  liable.  The  verdict 
of  the  jury,  therefore,  simply  announces  a  conclusion,  as  to  the 
facts  concerning  which  there  is  no  dispute,  and  under  which  the 
law  imposes  a  liability  on  the  defendant.  The  instruction,  there- 
fore, could  not  have  misled  the  jury  to  the  defendant's  prejudice, 
and  could  have  had  no  effect  upon  the  merits  of  the  case,  and 
therefore  the  use  of  the  words  "  proximate  cause  "  in  that  instruc- 
tion does  not  constitute  reversible  error.  But,  on  the  contrary, 
the  use  of  the  term  "  proximate  cause  '^  in  an  instruction  has  been 
expressly  sanctioned  by  this  court.  Anderson  v.  Railroad,  161 
Mo.,  loc.  cit.  428,  61  S.  W.  874. 

4.  The  last  contention  of  the  defendant  is  that  the  court  erred 
in  admitting  incompetent  evidence  offered  by  the  plaintiff.  The 
testimony  here  claimed  to  have  been  incompetent  is  the  testimony 
of  the  witness  Newkirk,  a  consulting  electrical  and  mechanical 
engineer,  to  the  effect  that  there  are  well-known  methods  of  pre- 
venting accidents  like  that  here  involved,  which  provide  the  line 
of  wires  with  "loops,"  so  that  when  trouble  or  a  "grounding" 
IS  found  to  exist  on  any  part  of  the  system,  that  portion  of  the 
system  where  the  trouble  exists  may  be  disconnected  from  the 
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lialance  of  the  system  and  thereby  enable  the  lighting  company  to 
tnm  on  the  current  of  electricity  and  furnish  lights  to  all  parts 
of  the  system  except  that  where  the  difficulty  or  trouble  exists. 
This  witness  further  testified  that  the  "  magneto  "  employed  by 
the  defendant  was  not  the  most  effective  or  delicate  instrument 
for  detecting  trouble  or  "  grounds  "  on  its  lines,  and  that  it  would 
not  enable  the  servants  of  the  defendant  to  ascertain  the  location 
of  the  trouble  when  applying  the  test  at  the  main  office,  and  that 
there  was  an  instrument  called  a  "  galvanometer,"  which  is  a 
much  more  delicate  instrument  than  the  "  magneto,"  and  by  which 
not  only  the  question  of  whether  there  is  a  "  ground,"  but  also 
how  many  "  grounds "  exist,  and  the  location  of  each,  can  be 
ascertained  at  the  main  office.     At  first  the  court,  over  the  ob- 
jection of  the  defendant,  permitted  the  testimony  as  to  the  gal- 
vanometer to  go  in,  but  afterwards,  on  the  defendant's  objection, 
the  court  excluded  that  testimony  and  instructed  the  jury  not  to 
ecmsider  it  in  making  up  their  verdict.     As  to  the  action  of  the 
trial  court  in  first  admitting  and  afterwards  excluding  the  testi- 
mony as  to  the  galvanometer,  it  was  clearly  not  error.     To  hold 
otherwise  would  be  to  establish  the  rule  of  practice  that  when  a 
court  made  a  mistake  and  admitted  incompetent  testimony,  and 
afterwards  discovered  that  it  had  done  so,  it  could  not  effectually 
correct  the  error  by  instructions  to  the  jury,  but  that  in  order 
to  remove  the  sting  of  the  error  it  would  have  to  discharge  the 
jury  and  award  a  new  trial  before  a  new  venire.     Such  a  rule 
could  not  reasonably  be  expected  to  be  announced  by  any  court. 
When  a  trial  court  becomes  satisfied  that  it  has  erred  in  the  ad- 
mission of  testimony,  all  that  it  can  do  is  to  instruct  the  jury  to 
disregard  it,  and  the  presumption  is  that  the  jury  did  disregard 
it    It  is  not  easy  to  perceive  what  injury  the  testimony  of  the 
witness  as  to  the  loops  aforesaid  did  the  defendant  in  this  case. 
The  testimony  shows  that  the  test  disclosed  the  fact  that  there 
was  trouble  on  circuit  No.  32 ;  that  defendant  sent  out  a  lineman 
to  locate  it  and  correct  it ;  that  the  lineman,  instead  of  doing  so, 
made  a  wholly  insufficient  test,  and  then,  without  fully  investi- 
gating, concluded  that  the  trouble  was  on  the  trunk  line  and  not 
on  circuit  No.  32.     If  the  defendant,  therefore,  had  had  a  system 
of  such  loops,  the  lineman  would  not  have  disconnected  circuit 
Ka  32  from  the  trunk  line  for  the  reason  that  he  had  concluded 
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that  the  trouble  did  not  exist  on  circuit  No.  32.  If  the  trouUe 
existed  on  the  trunk  line,  as  the  lineman  concluded  was  the  iM, 
it  would  not  have  been  necessary  to  disconnect  circuit  No.  32,  but 
would  have  been  necessary  to  turn  off  the  current  of  electrid^ 
on  the  trunk  line.  As  hereinbefore  pointed  out,  the  negligence 
of  the  defendant  in  this  case  consists  in  its  failure  to  ascertiiii, 
by  means  within  its  reach  and  at  band,  whether  the  line  wu 
"  clear  "  before  it  turned  the  current  of  electricity  at  7.25  p.  m., 
onto  the  trunk  line,  from  which  it  was  distributed  to  the  Tarioni 
lamp  loop  lines,  including  No.  33. 

Under  the  circumstances  in  this  case,  therefore,  the  question  of 
whether  it  had  or  had  not  such  loops,  as  were  described  by  the 
expert  witness,  could  have  no  possible  bearing  upon  the  defend- 
ant's liability,  or  upon  the  merits  of  this  ease.  The  law  does  not 
require  the  defendant,  or  any  one  else,  to  adopt  any  partictilir 
appliance.  All  that  the  law  requires  is  that  the  applianca 
adopted  by  the  defendant  shall  be  reasonably  safe.  If  they  i» 
not,  the  defendant  is  liable.  Not  because  it  did  not  adopt  better 
appliances,  but  because  those  it  did  adopt  and  use  were  not  reuon- 
ably  safe  for  the  purposes  for  which  they  were  need.  The  en- 
dence  of  this  witness  as  to  the  loops  should  not,  therefore,  bn 
been  admitted,  but  it  is  impossible  that  it  could  have  had  aj 
effect  whatever  upon  the  verdict  of  the  jury  in  this  case,  nw 
could  it  in  any  manner  have  affected  the  negligence  of  the  de- 
fendant in  turning  on  the  current  of  electricity  at  7.25  p.  u.  witt 
out  iiaitig  the  testa  it  hfld  to  find  out  whether  the  line  was  "  clwr" 
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no  difference  in  this  case  that  the  boy  was  the  son  of  the  deceased. 
The  legal  consequence  is  the  same  as  if  it  had  been  done  by  an 
entire  stranger  to  the  deceased. 

For  these  reasons  the  judgment  of  the  Circuit  Court  is  affirmed. 
All  concur. 


Wells  v.  Nobtheastebn  Telephone  Co. 

Maine  Supreme  Judicial  Court  —  April  9,  1906. 
101  Me.  371,  64  Atl.  648. 

liramiNo  Entebino  Building  oyeb  Teucphone  Wibe  —  Evidence  —  Exeb- 
ciSK  OF  Due  and  Obdinabt  Cabe.  —  1.  The  plaintiff  recovered  a  verdict 
of  $804  for  the  destruction  of  her  barn  and  its  contents  by  fire  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant  company  in  the  con- 
Btniction  and  maintenance  of  its  telephone  line  past  the  plaintiff's  prem- 
isea  on  the  west  side  of  the  highway  in  the  town  of  Avon.  One  of  the 
defendant's  poles  upon  which  its  line  wires  were  suspended,  was  erected 
within  about  five  feet  of  the  northeast  corner  of  the  plaintiff's  bam, 
and  a  guy  wire  consisting  of  a  piece  of  ordinary  telephone  wire  was 
stretched  from  the  pole  to  the  corner  of  the  barn.  There  was  no  light- 
ning arrester,  or  other  appliance  connected  with  this  guy  wire  or  with 
the  telephone  wires  in  that  vicinity,  to  divert  powerful  currents  to  the 
earth  at  the  time  of  thunderstorms.  Inunediately  before  the  fire,  a 
thundershower  came  up  in  the  vicinity  of  the  plaintiff's  buildings,  and 
there  was  a  discharge  of  lightning  of  extraordinary  violence.  A  board 
on  the  comer  post  of  the  northeast  corner  of  the  barn  was  newly  split 
from  a  point  a  little  above  where  the  guy  wire  was  attached  downward 
nearly  to  the  silL  When  first  seen,  the  fire  was  in  this  corner  of  the 
bam  directly  beneath  the  point  where  the  guy  wire  was  connected  with 
it^  and  there  was  no  indication  that  the  barn  was  struck  by  lightning  at 
any  other  point.  The  plaintiff^s  theory  in  substance  was  that  a  fragment 
of  the  lightning  struck  the  telephone  wires  near  by  and  that  an  electric 
current  was  eventually  conducted  by  means  of  the  guy  wire  to  the  comer 
of  the  bam  which  was  thus  ignited.  The  defendant's  theory  was  that  the 
bam  was  destroyed  by  lightning  which  descended  directly  from  the  clouds 

^ —  —  -  -  —  ■  —  _  --____     — 

IdghtniMg  Eaterlng  Bnildinga  over  Wires.  —  See  8  Am.  Electl.  Cas. 

591-610,  and  notes. 
Other  eases  in  this  Tolnme  relating  to  injuries  from  lightning.    Lightn- 

ing  proximate  cause  of  injury,  see  Quincy  Oas  d  Electric  Co.  v.  Schmitt,  post; 

ivans  V.  Eastern  Kentucky  Telephone  d  Telegraph  Co.,  post.    Injury  to  horses 

from  lightning  passing  over  defective  telephone  wires,  see  Southwestern  TelC' 

fkane  d   Telegraph  Co.  v.  Morris,  post.     Injuries   from   lightning  entering 

Gilding  over  telephone  wires,  see  Owen  v.  Portage  Telephone  Company,  ante; 

Oumherland  Telephone  d  Telegraph  Co.  v.  Floyd,  ante;  Southern  Bell  Tele* 

Pkame  d  Telegraph  Co.  v,  Parker,  post. 
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and  communicated  the  fire  without  the  intervention  of  >n;  ol  it*  trie 
phone  niree.  Expert  evidence  in  support  of  both  thnoriei  waa  offend  ui 
admitted. 

In  view  of  the  admitted  limitations  of  human  knowledge  rMpecting  Ox 
lawi  of  electricity  and  the  immeaatirable  potential  of  k  lightniag  dii- 
charge,  the  opinions  of  electricians  in  regard  to  ita  poaaibiliUes  in  a  pm 
case  cannot  be  adopted  with  tlie  aame  confidence  aa  expert  opinioBt  baid 
upon  the  knowledge  of  the  more  exact  sciences;  and  in  view  of  tbemui' 
test  elTeetB  of  the  lightning  upon  the  telephone  poles  and  the  cotmt 
board  of  the  barn  in  tbe  case  at  bar,  held,  that  the  evidence  wamBttd 
the  jury  in  following  the  conclusion  of  those  experts  who  belie*«d  thit 
tbe  destructive  spark  was  conveyed  to  the  corner  of  the  bam  bj  the  U\t- 
phone  wires,  in  preference  to  those  who  testify  that  tbe  bam  wu  ttntt 
by  a  branch  of  a  lightning  bolt  discharged  directly  from  the  dondi. 

2.  If  tbe  plaintiff's  theory  is  correct  that  it  was  not  safe  or  suitable  om- 
stmction  to  connect  the  guy  wire  with  the  bam  without  a  lightoinj  u- 
rester  or  circuit  breaker,  then  the  evidence  warranted  >  finding  bj  tiic 
jury  that  the  defendant  company  did  not  exercise  reasonable  and  ordinrj 
care  in  establishing  its  line  at  the  point  in  question. 

3.  If  the  defendant's  theory  is  correct  that  it  is  utterly  impracticaUc  t* 
divert  lightning  currents  from  such  a  wire  to  the  earth  by  mMO*  of  uf 
insulators  or  circuit  breakers  hitherto  devised,  it  cannot  be  said  U  U 
manifest  error  on  the  part  of  the  jury  to  find  that  such  wire  should  not 
have  been  attached  to  the  bam  at  all,  and  that  in  making  such  •  couk' 
tion,  tbe  defendant,  if  possessed  of  scientific  knowledge  to  saltan  it< 
theory,  did  not  act  with  proper  regard  for  tbe  rights  of  tbe  plaintiS  iii 
the  safety  of  her  property. 

4.  The  defendant  was  not  obliged  by  law  to  guarantee  the  safety  ol  iti 
system  under  all  possible  conditions  and  circumstances,  but  it  wu  n- 
quired  to  exercise  that  due  and  ordinary  care  which  the  present  state  of 
scientific  knowledge,  as  well  as  common  observation  of  the  naton  d 
electricity  and  the  enormous  power  of  lightning  would  suggest  as  itasH 
ably  necessary  for  the  protection  of  life  and  property  along  its  liofc 
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feodant  was  negligent  in  the  construction  and  maintenance  of  its  telephone 
fine.  The  defendant  contended  that  the  harn  was  struck  by  lightning  which 
teoended  directly  from  the  clouds  and  communicated  the  fire  without  the 
mterrention  or  conduction  of  any  of  the  telephone  wires,  and  that  there  was 
■D  negligence  in  the  construction  and  maintenance  of  its  wire  line. 

The  action  was  tried  at  the  September  Term,  1904,  of  the  Supreme  Judicial 
Coort^  Franklin  county.  Plea,  the  general  issue.  Verdict  for  plaintiff  for 
|804j68.  The  defendant  then  filed  a  general  motion  to  have  the  verdict  set 
ande.  The  defendant  also  took  exceptions  to  the  refusal  of  the  presiding  jus- 
lies  to  give  certain  requested  instructions,  but  these  exceptions  were  not  in- 
rifted  upon  at  the  law  court. 
Ail  the  material  facts  are  stated  in  the  opinion. 

Before  Emery,  Whitehouse,  Powers,  Peabody,  and  Speab, 
JJ. 

F.  W.  Butler  and  E.  E.  Richards,  for  plaintiff. 

Faster  &  Foster  and  Joseph  C.  Holman,  for  defendant. 

Opinion  by  Whitehouse,  J.: 

The  plaintiff  recovered  a  verdict  of  $804  for  the  destruction 
of  her  bam  and  its  contents  by  fire  alleged  to  have  been  caused 
hj  the  negligence  of  the  defendant  company  in  the  construction 
and  maintenance  of  its  telephone  line  past  the  plaintiff's  premises 
on  the  west  side  of  the  highway  in  the  town  of  Avon.  The  case 
comes  to  this  court  on  the  defendant's  motion  to  set  the  verdict 
aside  as  against  the  weight  of  evidence.  The  exceptions  are  not 
insisted  upon. 

The  defendant's  line  wires  appear  to  have  been  suspended  upon 
poles  in  the  ordinary  manner,  one  of  the  poles  being  erected  within 
about  five  feet  of  the  northeast  comer  of  the  plaintiff's  bam. 
There  was  a  curve  in  the  road  at  this  point  and  to  counteract  the 
tendency  of  the  line  wire  to  draw  this  pole  from  its  vertical  posi- 
tion, a  guy  wire,  consisting  of  a  piece  of  ordinary  telephone  wire, 
was  stretched  from  the  pole  to  the  comer  of  the  barn.     One  end 
of  this  guy  wire  appears  to  have  been  wound  around  the  pole  at 
a  point  about  two  feet  below  the  telephone  wires,  and  the  other 
end  attached  to  the  bam  by  means  of  a  lag  screw  driven  into  the 
comer  post  a  short  distance  below  the  eaves.     There  was  no  light- 
ning arrester,  or  other  appliance  connected  with  this  guy  wire  or 
with  the  telephone  wires  in  that  vicinity,  to  divert  powerful  cur- 
rents to  the  earth  at  the  time  of  thunderstorms.     Immediately 
Wore  the  fire  on  the  morning  of  August  22,  1903,  a  thunder- 
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shower  came  up  in  the  vicinity  of  the  plaintiffs  buildings.  The 
rainfall  was  light,  but  it  was  followed  by  a  discharge  of  lightning 
of  extraordinary  violence,  though  but  a  single  flash  of  light  was 
observed.  About  650  feet  north  of  the  bam  a  large  elm  tree  was 
standing  on  the  easterly  side  of  the  road  with  its  branches  over- 
hanging the  traveled  way  and  extending  nearly  to  the  telephone 
wires  on  the  westerly  side.  The  lightning  struck  this  tree  near 
the  top,  and  ran  down  almost  the  entire  length  of  it,  splitting  off 
a  large  branch  nearly  to  the  ground,  and  striping  off  som€  of  the 
bark.  One  part  of  this  electric  discharge  then  appeared  to  cross 
the  street  under  the  telephone  wires,  while  another  part  ran  along 
a  wire  fence. 

Of  the  eleven  telephone  poles  in  the  line  extending  northerly 
from  the  bam  about  1,800  feet,  four,  namely  Nos.  1,  3,  4,  and 
10,  counting  from  north  to  south  were  evidently  shattered  or 
slivered  by  the  action  of  some  part  of  this  same  electric  discharge, 
while  the  other  seven  poles  did  not  appear  to  have  been  injured 
by  the  lightning.  Nor  was  there  any  distinct  evidence  of  such 
injury  to  the  pole  at  the  comer  of  the  bam  or  to  any  pole  south 
of  the  bam.  But  the  board  on  the  comer  post  at  the  northeast 
comer  of  the  bam  was  newly  split  from  a  point  a  little  above  the 
lag  screw,  to  which  the  guy  wire  was  attached,  downward  nearly 
to  the  sill.  When  first  seen  the  fire  was  in  this  comer  of  the  bam 
directly  beneath  the  point  where  the  guy  wire  was  connected  with 
it,  and  there  was  no  indication  that  the  bam  was  struck  by  light- 
ning at  any  other  point. 

Upon  this  state  of  facts  it  was  the  theory  of  the  plaintiff  that 
a  fragment  of  the  lightning  bolt  which  shattered  the  elm  tree, 
struck  the  telephone  wires  in  close  proximity  to  the  overhanging 
branches;  that  an  electric  current  was  conducted  by  these  wires 
to  the  most  northerly  pole  that  was  found  to  be  slivered,  and  in 
the  opposite  direction,  past  the  most  southerly  pole  that  was 
splintered,  to  the  pole  at  the  corner  of  the  bam ;  and  that  a  current 
then  passed  into  the  gnj  wire ;  and  thence  by  the  wire  to  the  comer 
of  the  barn  which  was  thus  ignited. 

On  the  other  hand,  the  defendant  company  claims  that  of  the 
three  different  general  forms  in  which  lightning  may  be  discharged 
from  the  clouds  to  the  earth ;  namely,  the  nearly  direct  line,  the 
zigzag  or  angular  course  and  the  form  of  the  inverted  tree,  the 
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diaeharge  in  this  case  assumed  the  form  of  the  branches  of  an 
inverted  tree;  that  some  of  these  branches  struck  the  elm  tree  and 
the  four  telephone  posts,  independently  of  each  other;  that  one 
«f  these  fragments  in  like  manner  struck  the  comer  of  the  bam, 
md  thus  directly  caused  the  fire;  and  that  no  electric  current 
was  conducted  in  either  direction  by  the  telephone  wires,  and 
Aat  ncme  passed  over  the  guy  wire  to  the  bam. 

The  defendant's  theory  is  that  the  plaintiff's  bam  was  destroyed 
by  lightning  which  descended  directly  from  the  clouds  and  com- 
municated the  fire  without  the  intervention  or  conduction  of  any 
of  its  telephone  wires ;  and  the  company  accordingly  contends  in 
the  first  place  that  nothing  in  the  construction  or  maintenance  of 
its  telephone  line  past  the  plaintiff's  premises  can  be  deemed  the 
proxiniate  cause  of  the  plaintiff's  loss. 

In  support  of  the  plaintiff's  theory,  attention  is  called  not  only 
to  the  manifestations  of  the  lightning  stroke  actually  observed  at 
Ae  time  in  question,  and  the  facts  already  stated  in  regard  to 
Ae  shattered  poles  of  the  telephone  line  and  the  riven  board  at 
the  comer  of  the  bam  where  the  guy  wire  was  attached,  and  the 
file  was  first  seen ;  but  also  to  the  testimony  of  three  electricians 
who  gave  evidence  as  experts  upon  the  questions  involved.  Mr. 
ICallett  for  twelve  years  an  instructor  in  electrical  science  and  a 
civil  engineer  does  not  controvert  the  proposition  that  lightning 
may  be  discharged  to  the  earth  in  the  form  of  the  branches  of  an 
inverted  tree,  and  is  of  opinion  that  when  the  lightning  struck 
the  elm  tree  in  this  case  there  might  have  been  a  secondary  dis- 
diarge  which  struck  the  telephone  wires  or  pole  and  then  followed 
the  wires,  and  passed  to  the  earth  by  the  best  conductor  it  could 
find;  but  in  his  judgment  a  discharge  in  the  form  of  the  branches 
of  a  tree,  or  in  any  other  form,  would  not  be  so  widely  diffused 
IS  to  strike  objects  more  than  200  feet  distant  from  the  principal 
charge.  He  also  states  that  it  is  in  accordance  with  his  actual 
observations  in  a  similar  instance  cited  by  him,  that  lightning 
wiD  follow  telephone  wires  or  a  wire  fence,  and  shatter  some  of 
the  poles  or  posts,  and  jump  over  and  leave  untouched  others  in 
the  same  line. 

Mr.  Whitney,  electrical  engineer  for  twenty  years,  corroborates 
these  statements,  and  refers  to  his  own  observation  of  poles  in  a 
telephone  line,  shattered  by  lightning  which  left  the  wires,  though 
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wui  leave  ine  wires,  una  loiiow  me  poie  lo  me  ear 
Mr.  Berry  who  had  been  engaged  in  the  electric 
for  seventeen  years,  a  portion  of  the  time  as  insp 
and  had  made  a  special  study  of  electrical  constrt 
plains  in  answer  to  interrogatories  that  in  case  oi 
discharge  of  lightning  upon  three  telephone  wire 
tional  part  of  it  which  those  wires  would  be  able  to  ( 
be  very  small  for  the  reason  that  the  potential  of  lig 
never  calculated,  is  supposed  to  be  ''  up  in  the  mil 
that  in  such  a  case  the  tendency  of  the  electricit 
split  and  go  in  both  directions,  and  if  it  was  wet 
from  one  pole  to  the  other,  the  poles  acting  as  light 
that  it  would  jump  from  the  wires  or  brackets  to 
thence,  pass  to  the  groimd ;  that  it  would  be  liable 
of  the  poles,  but  if  a  pole  was  particularly  dry  and 
further  away,  it  might  not  jump  down  to  the  pole 
testified  as  follows : 

"Electricity  goes  by  the  best  conductor,  and  as  long  as 
insulated  properly  the  current  will  be  conveyed  on  that  wi 
tion.    •    •    •    When  we  deal  with  lightning,  that  is  some 
rule  for,  and  it  will  go  down  a  tree  or  any  other  object,  and 
different  objects;  but  the  amount  that  the  tree  will  carry  or 
any  wire  will  carry  is  hardly  in  our  province  to  know, 
never  known  a  discharge  of  lightning  by  different  branches 
points  more  than  100  feet  distance." 


On  the  other  hand,  two  electric  engineers  for  tl 
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on  the  same  line  and  placed  about  125  feet  apart  were  struck  by 
tiie  same  stroke  of  lightning.  He  testifies  that  if  lightning  struck 
tlie  elm  stree,  it  would  not  leave  the  overhanging  branches  and 
ptfls  to  the  telephone  line  on  the  opposite  side  of  the  road,  for 
Ae  leason  that  it  would  naturally  take  the  path  of  least  resistance 
along  the  branches  to  the  trunk  of  the  tree  and  down  the  trunk 
to  the  earth.  He  failed  to  find  any  evidence  that  lightning  had 
passed  down  the  pole  to  the  guy  wire  at  the  comer  of  the  bam, 
and  in  his  opinion  the  bam  was  struck  by  a  branch  of  the  light- 
aing  discharge  which  struck  the  large  tree  and  the  several  poles 
mmtionedy  and  was  not  ignited  by  any  current  which  was  con- 
wyed  by  the  telephone  wires.  The  fresh  crack  in  the  board  at 
ike  comer  of  the  bam  to  which  the  guy  wire  was  attached,  in  the 
absence  of  any  similar  mark  on  the  pole,  in  his  judgment  has  no 
Beo^ssary  tendency  to  show  that  the  electric  current  came  in  over 
that  wire. 

Mr.  Fickett,  the  city  electrician  of  Portland,  who  had  been 
CDgaged  for  twelve  years  in  work  pertaining  to  electricity,  corro- 
Imrates  Mr.  Mather,  and  compares  the  spreading  of  a  discharge 
of  lightning  as  it  nears  the  earth  to  the  bursting  of  a  falling 
rocket  that  has  been  projected  into  the  air.  In  his  experience, 
li^tning  does  not  ordinarily  leave  an  insulated  wire,  and  pass 
down  a  pole  on  which  the  wire  is  supported,  and  in  his  opinion 
the  bam  and  the  poles  and  the  elm  tree  were  all  struck  by  branches 
of  the  same  bolt  of  lightning. 

In  view  of  the  admitted  limitations  of  human  knowledge  re- 
qwcting  the  laws  of  electricity  and  the  immeasurable  potential 
rf  a  lightning  discharge,  the  opinions  of  electricians  in  regard  to 
it8  possibilities  in  a  given  case  cannot  be  adopted  with  the  same 
eonfidence  as  expert  opinions  based  upon  knowledge  of  the  more 
eiact  sciences ;  and  in  view  of  the  manifest  effects  of  the  lightning 
i^n  the  telephone  poles  and  the  comer  board  of  the  bam  in  this 
ease,  it  is  the  opinion  of  the  court  that  the  evidence  warranted 
the  jury  in  following  the  conclusions  of  those  experts  who  be- 
lieved that  the  destructive  spark  was  conveyed  to  the  comer  of  the 
bam  by  the  telephone  wires,  in  preference  to  those  who  testify 
that  the  bam  was  struck  by  a  branch  of  a  lightning  bolt  discharged 
directly  from  the  clouds. 

In  Southern  Bell  Tel  Co.  v.  McTyer,  8  Am.  Electl.  Cas.  591, 
137  Ala.  601,  34  So.  1020,  97  Am.  St.  Rep.  62,  the  court  ^\4\ 
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"These  ma;  be  aaid  to  be  familia 
the  commoti  knowleilgE  of  mankind 
courts;  that  atmospheric  electricity 
from  the  ctouda  and  paHsea  to  the  ea 
are  good  conductura  of  electricity,  mi 
ao  discharged  in  tlie  vicinity  of  auch 
and  along  them  to  their  ends  and  tli 
into  the  earth.  It  may  also  be  aaid 
wires  are  atrung  near  to  each  other  « 
Air  after  tiie  mnnnor  of  telephone  and 
liability  that  lightning  in  its  descent 
both  of  them  to  their  ends  unless  divi 
and  muat  necesaarily  then  pass  from 
ductor  then  in  its  general  pathway 
Electl.  Caa.  335,  88  Wis.  243,  60  N.  W 

But  it  is  contended  that  eve 
brancti  of  the  case  is  correct, 
eBtablisli  any  liability  on  the  ] 
insisted  tiiat  there  was  no  negli 
the  defendant  which  can  legal] 
of  the  fire. 

It  is  alleged  in  the  plaintif 
"  carelessly,  negligently  and  t 
tained  its  said  telephone  line 
pole  was  placed  in  the  ground 
the  plaintiff's  bam  and  the  ] 
fastened  or  stayed  to  said  ban 
wire  from  the  top  of  said  pole 
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M  the  comer  of  the  bam,  but  the  main  wire  was  directly  connected 
irith  the  bam  by  means  of  an  insulated  oaken  bracket  spiked  to 
the  comer  post,  and  that  this  was  done  by  the  express  consent  of 
Xr.  White,  the  owner  of  the  premises  at  that  time.  But  when 
dbe  line  was  reconstructed  by  the  defendant  company  the  pole 
WB8  erected  near  the  bam,  and  the  guy  wire  attached  to  the  comer 
if  it  as  heretofore  explained,  and  Mr.  White,  who  still  owned  the 
property,  says  he  told  the  man  who  was  working  on  the  wire  that 
he  "  thought  it  wasn't  right."  It  appears,  however,  that  the  con- 
nection of  the  wire  with  the  bam  as  made  was  acquiesced  in  by 
Mr.  White,  without  further  question,  for  nearly  four  years  there- 
after, and  it  is  not  suggested  that  any  objection  has  ever  been 
made  by  this  plaintifF  during  the  year  of  her  ownership  before 
tbe  fire. 

It  also  appears  that  the  defendant  constructed  its  line  past  the 
pleintifPs  premises  without  first  obtaining  a  written  permit  from 
tihe  selectmen  of  the  town  as  required  by  section  17  of  chapter  65 
of  the  Revised  Statutes.  But  this  fact  obviously  did  not  con- 
tribute as  one  of  the  real  and  proximate  causes  of  the  plaintiffs 
loss.  Cumberland  Co.  v.  Tow  Boat  Co.,  90  Me.  95,  37  Atl.  867, 
•0  Am,  St.  Rep.  246.  It  could  not  have  infiuenced  any  of  the 
laws  of  electricity  or  meteorology  involved  in  the  decision  of  the 


In  view  of  these  considerations  and  the  fact  that  in  the  declara- 
tion the  plaintiff  claims  to  recover  on  the  ground  of  negligence, 
ind  not  upon  the  assertion  of  an  absolute  liability  of  the  defend- 
ant for  the  consequences  of  a  tortious  act,  the  trial  of  the  case 
proceeded  upon  the  former  theory,  and  two  questions  were  prop- 
erly submitted  to  the  jury,  first,  the  question  already  fully  con- 
•idered,  whether  the  fire  was  caused  by  electricity  passing  along 
end  over  the  telephone  wires  and  the  guy  wire  to  the  bam,  and 
eeoondly,  whether  there  was  any  negligence  in  the  manner  of  con- 
etmcting  and  maintaining  its  line  at  the  point  in  question,  and 
especially  in  connecting  the  guy  wire  to  the  bam  without  the 
attachment  of  lightning  arresters  or  other  appliances  calculated 
to  prevent  a  current  of  electricity  of  such  intensity  as  to  cause 
fire  from  entering  the  bam  by  means  of  such  wire. 

It  was  incumbent  upon  the  plaintiff  then  to  show  in  the  second 
place,  that  in  connecting  and  maintaining  a  guy  wire  between  the 
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wires  are  strung  near  to  each  other  within  a  foot  or  two  on  ] 
air  after  the  mannor  of  telephone  and  telegraph  wires,  there 
liability  that  lightning  in  its  descent  from  the  clouds  will  i 
both  of  them  to  their  ends  unless  diverted  by  other  more  attr 
and  must  necessarily  then  pass  from  them  to  the  earth  throi 
ductor  then  in  its  general  pathway."  Jackaan  v.  Wis. 
Electl.  Cas.  335,  88  Wis.  243,  60  N.  W.  430,  26  L.  R.  A.  101. 

But  it  is  contended  that  even  if  the  plaintiff's 
branch  of  the  case  is  correct,  that  fact  is  wholly 
establish  any  liability  on  the  part  of  the  defendai 
insisted  that  there  was  no  negligence  or  other  fault 
the  defendant  which  can  legally  be  deemed  the  pi 
of  the  fire. 

It  is  alleged  in  the  plaintiff's  declaration  that 
"  carelessly,  negligently  and  defectively  construci 
tained  its  said  telephone  line  in  this  particular, 
pole  was  placed  in  the  ground  within  a  few  feet  oi 
the  plaintiff's  bam  and  the  pole  with  the  main 
fastened  or  stayed  to  said  bam  by  running  a  com 
wire  from  the  top  of  said  pole  to  said  bam  withou 
the  insertion  of  lightning  arresters  or  anything  wl 
vent  the  passage  of  electricity  and  lightning  fror 
said  bam." 

It  is  suggested  in  the  plaintiff's  argument,  that 
invaded  the  plaintiff's  premises,  and  attached  the  g 
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at  the  comer  of  the  ham,  hut  the  main  wire  was  directly  connected 

with  the  bam  hj  means  of  an  insulated  oaken  bracket  spiked  to 

the  comer  post,  and  that  this  was  done  by  the  express  consent  of 

Mr.  White,  the  owner  of  the  premises  at  that  time.     But  when 

die  line  was  reconstructed  by  the  defendant  company  the  pole 

iras  erected  near  the  bam,  and  the  guy  wire  attached  to  the  comer 

cf  it  as  heretofore  explained,  and  Mr.  White,  who  still  owned  the 

^operty,  says  he  told  the  man  who  was  working  on  the  wire  that 

be  "  thought  it  wasn't  right."     It  appears,  however,  that  the  con- 

leetion  of  the  wire  with  the  bam  as  made  was  acquiesced  in  by 

Mr.  White,  without  further  question,  for  nearly  four  years  there- 

iftw,  and  it  is  not  suggested  that  any  objection  has  ever  been 

made  by  this  plaintiff  during  the  year  of  her  ownership  before 

the  fire. 

It  also  appears  that  the  defendant  constructed  its  line  past  the 
plaintiff's  premises  without  first  obtaining  a  written  permit  from 
the  selectmen  of  the  town  as  required  by  section  17  of  chapter  65 
of  the  Revised  Statutes.  But  this  fact  obviously  did  not  con- 
tribute as  one  of  the  real  and  proximate  causes  of  the  plaintiflTs 
loss.  Cumberland  Co.  v.  Tow  Boat  Co.,  90  Me.  95,  37  Atl.  867, 
•0  AnL  St.  Rep.  246.  It  could  not  have  influenced  any  of  the 
laws  of  electricity  or  meteorology  involved  in  the  decision  of  the 


In  view  of  these  considerations  and  the  fact  that  in  the  declara- 
tion the  plaintiff  claims  to  recover  on  the  ground  of  negligence, 
tnd  not  upon  the  assertion  of  an  absolute  liability  of  the  defend- 
tnt  for  the  consequences  of  a  tortious  act,  the  trial  of  the  case 
proceeded  upon  the  former  theory,  and  two  questions  were  prop- 
erly submitted  to  the  jury,  first,  the  question  already  fully  con- 
sidered, whether  the  fire  was  caused  by  electricity  passing  along 
and  over  the  telephone  wires  and  the  guy  wire  to  the  bam,  and 
secondly,  whether  there  was  any  negligence  in  the  manner  of  con- 
structing and  maintaining  its  line  at  the  point  in  question,  and 
especially  in  connecting  the  guy  wire  to  the  bam  without  the 
attachment  of  lightning  arresters  or  other  appliances  calculated 
to  prevent  a  current  of  electricity  of  such  intensity  as  to  cause 
fire  from  entering  the  bam  by  means  of  such  wire. 

It  was  incumbent  upon  the  plaintiff  then  to  show  in  the  second 
place,  that  in  connecting  and  maintaining  a  guy  wire  between  the 
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Simmons  v.  Shbevepobt  Gas,  Electeio  Light  &  Powxb  Oow 

Louisiana  Supreme  Court  —  April  9,  1906. 
116  La.  1033,  41  So.  248. 

MAHrnCNANCE    OF    WlBBS    BT    TELEPHONE    AND    ELBOTBIC    LIQHT    COMPAVT  — 

Negligence.  —  Due  care  requires  of  those  using  wires  or  oonductorB  of 
electricity  so  to  place  and  maintain  them  with  reference  to  similar 
ducting  agencies  that  dangerous  contact  be  not  probable;  and 
wires  maintained  concurrently  by  different  parties  are  so  erected 
strung  that  they  are  likely  to  touch,  possibly  with  destnictiye 
quences,  either  or  both  parties  must  make  efforts  to  remedy  such 
ous  condition,  and  if  an  injury  occurs  through  the  neglect  of  such  dntf, 
both  are  liable. 

(Syllabus  by  the  Court.) 

Appeal  by  defendants  from  judgments  for  plaintiffs.     Affirmed. 

Alexander  &  Wilkinson,  for  appellant  Shreveport  Gas,  Electric 
Light  &  Power  Co. 

Wise,  Randolph  £  Bendail,  for  appellant  Shreveport  Telephone 
Co. 

Hall  &  Jack,  for  appellees. 

Opinion  by  Peovosty,  J.: 

The  wires  of  the  two  defendant  companies  are  on  the  same  side 
of  the  street.  The  telephone  company's  posts  are  taller  than 
those  of  the  electric  light  company,  and  its  wires  are  strung  ten 
feet  higher.  For  connecting  with  a  house  on  the  other  side  of 
the  street  two  of  the  telephone  wires  were  run  slanting  downward 
to  a  lower  post  on  the  same  side  of  the  street  a  distance  of  about 
eighty  feet,  then  across  the  street  to  the  house,  then  down  the  side 
of  the  house,  and  finally  under  the  house,  two  feet  from  the 
ground.  On  their  way  downward  they  passed  through  the  fleet 
of  wires  of  the  electric  light  company.  This  brought  one  of  them 
so  close  to  one  of  the  heavily  charged  wires  that  the  two  would 
touch  in  oscillating ;  and  the  result  was  that  the  insulation  of  the 
heavily  charged  wire  was  either  worn  off  or  burnt  off,  and  that 
the  otherwise  harmless  wire  going  to  the  house  became  itself 
dangerously  charged.  This  situation  had  lasted  more  than  nine 
months,  and  the  telephone  had  been  removed  from  the  house  for 
more  than  three  months,  when  the  accident  occurred  which  has 
given  rise  to  this  suit. 
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The  two  little  sons  of  the  plaintiffs  in  these  suits  while  at  play 

near  the  house  came  in  contact  with  the  wire.     Both  were  knocked 

senseless,  and  remained  unconscious  some  time.    Young  Simmons 

soon  revived.     His  only  other  injury  was  a  bum  in  the  hand 

which  necessitated  his  carrying  the  member  in  a  sling  for  two 

mcmths,  and  which  has  left  no  trace  except  a  large  scar  across  the 

psim  and  a  slight  contraction  of  the  web  between  the  thumb  and 

tbe  forefinger,  such  as  will  affect  the  use  of  the  hand  but  very 

little.     Young  Smullins  remained  unconscious  for  four  hours. 

The  little  finger  of  his  right  hand  was  burnt  off  entirely ;  the  next 

finger  was  so  burnt  as  to  have  to  be  amputated  just  below  the  first 

joint ;  it,  or  what  is  left  of  it,  and  the  middle  finger  are  now  bent 

rigidly  inward,  useless  and  deformed,  crooking  sideways;   the 

end  of  one  a  stub,  and  the  end  of  the  other  shrunk,  and  dwarfed, 

and  peaked.     In  addition  to  this,  his  scalp  was  burned  a  space 

some  five  or  six  inches  in  diameter,  and  through  the  skin,  and 

through  the  outer  layer  of  bone,  which  afterwards  sloughed  off. 

Two  months  after  the  accident  an  operation  became  necessary, 

and  a  circle  of  four  or  five  inches  of  the  dead  bone  was  cut  off. 

At  the  time  of  the  trial,  which  was  six  months  after  the  accident, 

the  physicians  thought  the  wound  would  heal  in  about  seven  or 

ei^t  weeks;  but  that  grafting  might  become  necessary,  and  that 

the  place  would  remain  permanently  bald. 

The  defendants  are  sought  to  be  held  responsible  in  solido. 
The  telephone  company  admits  its  negligence,  and  its  liability  for 
whatever  amount  of  damages  the  nature  of  the  case  may  warrant. 
It  complains  however,  of  the  award  of  the  jury  as  excessive.  That 
award  is  $500  in  the  Simmons  Case,  and  $8,150  in  the  Smullins 
Case.  If  the  verdict  had  been  somewhat  less  the  court  would, 
perhaps,  have  liked  it  better ;  but  it  is  not  so  manifestly  excessive 
as  to  require  reduction. 

The  negligence  charged  against  the  electric  light  company  is 
that  it  tolerated  this  faulty  and  dangerous  construction,  and  there- 
after failed  to  keep  its  own  wires  sufficiently  insulated  to  prevent 
the  transmission  of  the  current. 

On  the  side  of  the  company  it  is  argued  that  it  does  not  suffice 
for  a  plaintiff  to  make  his  case  probable,  that  he  must  make  it 
certain,  and  that  the  plaintiffs  in  this  case  have  failed  in  making 
their  case  certain,  because,  for  all  that  appears,  the  insulation  on 
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the  electric  light  wire  may  have  been  burnt  off  so  recently  that 
the  company  had  not  had  time  to  discover  the  defect;  and  that 
this  view  of  the  case  is  rendered  all  the  more  probable  from  the 
fact  that  the  company's  system  of  construction  was  of  the  best  and 
its  mode  of  insulation  of  the  most  approved  kind;  and  that  the 
preceding  day  had  been  a  wet  day,  when  the  burning  of  the  in- 
sulation might  have  taken  place. 

It  is  further  argued  that  conceding  negligence  on  the  part  of 
the  electric  light  company,  such  negligence  was  not  the  proximate 
cause  of  the  injury;  but  that  the  proximate  cause  was  the  subse- 
quent intervening  and  independent  act  of  the  telephone  company, 
first,  in  leaving  the  wires  in  position  after  the  removal  of  the 
phone,  when  they  had  ceased  to  be  of  any  utility;  and,  secondly, 
in  not  properly  insulating  them.  It  is  urged  that  the  city  ordi- 
nances required  the  telephone  wires  to  be  insulated,  and  that  the 
electric  light  company  had  the  right  to  assume  that  the  telephone 
company  would  do  its  duty. 

In  answer  to  this  argument  we  will  say  that,  as  a  matter  of  fact, 
it  is  not  true  that  the  situation  would  have  been  without  danger 
if  the  telephone  wires  had  been  properly  insulated  and  the  phone 
not  removed ;  the  evidence  shows  the  contrary.  The  construction 
was  originally  and  in  itself  so  manifestly  dangerous  that  the  presi- 
dent of  the  electric  light  company  says  he  would  have  protested 
against  it  if  he  had  known  of  it.  Such  being  the  case  it  can  make 
no  difference  whether  the  insulation  had  worn  off  or  burnt  off. 
Indeed,  if  the  defendant's  electrician  is  to  be  believed  that  in 
wet  weather  the  insulation  becomes  soft  and  lets  the  current 
through  and  bums  off  even  on  slight  contact  with  another  wire, 
the  construction  was  all  the  more  dangerous,  for  in  that  case 
insulation  would  have  been  no  protection.  But,  as  a  matter  of 
fact,  the  insulation,  whether  by  rubbing  or  burning,  had  been  off 
for  some  time  when  the  accident  happened;  the  wires  were  worn 
bright  where  they  touched,  which  shows  that  they  must  have  been 
rubbing  against  each  other  for  some  time;  long  enough,  surely, 
for  the  company  to  have  had  ample  time  in  which  to  have  dis- 
covered the  defect,  by  proper  inspection,  and  corrected  it. 

But  we  prefer  to  rest  the  case  on  the  incontestible  ground  of 
the  failure  of  the  electric  light  company  to  have  known  of  and 
remedied,  this  defective  construction  which  had  been  a  standing 
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menace  for  more  than  nine  months.  The  law  on  the  subject  is 
well  stated  in  the  following  excerpt  from  15  Cyc.  474,  founded 
in  part  on  the  decision  of  this  court  in  the  case  of  Hebert  v.  Lake 
Charles  Ice  Co.,  Ill  La.  522,  35  So.  731,  64  L.  R.  A.  101,  100 
Am,  St.  Rep.  505,  to  wit : 

*^  Due  care  requires  of  those  using  wires  or  conductors  of  electricity  so  to 
pliLoe  and  maintain  them  with  reference  to  similar  conducting  agencies  that 
cfauigerous  contact  is  not  probable;  and,  where  wires  maintained  concurrently 
by  different  parties  are  so  erected  or  strung  that  one  is  likely  to  fall  upon  or 
eome  in  contact  with  the  other,  thereby  producing  possible  destructive  conse- 
quenoes,  either  or  both  of  them  must  make  efforts  to  abate  such  dangerous 
condition,  and  if  an  injury  occurs  through  a  neglect  of  such  duty,  both  are 
Habfe." 

The  legal  situation  of  electric  light  and  power  companies  send- 
ing this  potent  fluid  along  their  wires  may  be  illustrated  by  com- 
paring it  to  that  of  a  showman  conveying  a  caged  tiger  through 
the  streets  of  a  crowded  city.  The  showman  must  not  only  make 
sure  of  the  cage,  and  not  himself  open  the  door,  but  be  vigilant  in 
seeing  that  nobody  else  opens  the  door.  He  could  hardly  expect 
that  he  would  be  heard  to  plead  that  some  negligent  person  had 
opened  the  door.  Of  course,  the  situation  is  incomparably  more 
complicated  in  the  case  of  an  electric  light  or  power  company  with 
its  system  of  wires  pervading  an  entire  city,  and  the  appreciation 
of  the  facts  in  particular  cases  may  be  proportionally  more  diffi- 
cult ;  but  the  principle  is  the  same.  Indeed,  the  prisoner  of  the 
company  is  more  sleepless  and  subtle  and  in  its  stroke  more  quick 
and  sure,  whence  the  need  of  even  greater  viligance  in  keeping  it 
safe  within  its  prison  wire. 

Under  this  view  of  the  matter  the  negligence  of  the  electric 
light  company  continued  down  to  the  moment  of  the  accident,  and 
hence  was  its  proximate  cause. 

We  have  not  looked  into  the  complaints  against  the  charge  of 
the  judge.  They  would  be  no  ground  for  remanding  the  case 
even  if  well  founded.  Where  all  the  evidence  is  in  the  record 
this  court  must  proceed  to  pass  on  the  case  finally.    Hennen,  p.  92, 

:n^o.  5. 

Judgment  affirmed. 

Bkeaux,  C.  J. :  I  concur  in  the  opinion  and  decree,  and  dissent 
only  regarding  the  amount.     I  think  it  is  excessive. 
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Gansteb  et  al.  v.  Metbopoutan  Electbio  Co. 

Pennaylvania  Supreme  Court  —  April  9,  1906. 
214  Pa.  628,  64  Atl.  91. 

1.  Elbgtbic  Light  Company  —  Opekation  of  Plant  —  Nuisangb.  —  Am 

«lectric  light  company,  a  corporation,  which  so  operates  its  plant  as  t> 
cause  the  walls  of  an  adjoining  building  to  shake  and  crack,  and,  in  ttme, 
if  the  nuisance  is  persisted  in  will  result  in  the  destruction  of  the  bmlding, 
is  liable  in  damages. 

2.  Same  —  Eminent  Domain.  —  A  corporation  can  only  injure  or  destroy 

property  where  it  possesses  the  power  of  eminent  domain  and  exereiaes 
that  power  in  the  manner  provided  by  statute. 

Appeal  by  defendant  from  judgment  for  plaintiffs.     Affirmed. 
Before  Mitchell,  C.  J.,  and  Fell,  Bbown,  Mestbezat,  and 

POTTEB,  JJ. 

Richmond  L.  Jones,  for  appellant 

Jefferson  Snyder,  Cyrus  0.  Derr,  and  Edward  8.  Kremp,  for 

appellees. 

Opinion  by  Mesteezat,  J. : 

The  learned  trial  judge  correctly  decided  the  controverted  ques- 
tions in  this  case,  and  the  reasons  given  and  the  authorities  cite<i^ 
in  his  opinion  in  discharging  the  rule  for  judgment  non  obstani 
veredicto  fully  justify  his  conclusion.     This  is  an  action  of 
pass  to  recover  damages  for  injuries  to  the  buildings  on  the  plai 
tiffs'  lot  caused  by  the  operation  of  the  machinery  in  the  defei^^ 
ant's  electric  light  plant  on  the  adjoining  lot.     The  plainti^^^^ 
allegation  here,  sustained  by  the  judgment  in  a  former  actl^^^;, 
is  that  the  defendant  company  *'  so  attached  their  works  and  hxiijj. 

Ifnlsanoe.  —  Power  house  of  a  railway  and  light  company  may  constitiite 
a  nuisance.  Townscnd  v.  'Norfolk  Ry.  d  Light  Co.,  post,  105  Va.  22,  62  8.  £. 
910.  The  connecting  of  a  rail  in  front  of  a  bank  building  with  an  electric  / 
battery  constitutes  a  nuisance  per  se.  Whaley  v.  Citizens*  Nat,  Bank,  antf, 
25  Pa.  Super.  Ct.  531.  But  the  transmission  of  electricity  at  a  high  voIUge 
for  lawful  purposes  does  not  constitute  a  nuisance  per  se.  Mull  v.  Indianapolii 
d  C.  Traction  Co.,  post,  169  Ind.  214,  81  N.  E.  657. 

The  stringing  of  a  live  electric  wire,  contact  with  which  will  kill  or  severely 
injure,  so  near  a  thoroughfare  where  many  people  pass  that  contact  with  it  i> 
W>88ible,  constitutes  a  nuisance.    Wittleder  v.  Electric  Illuminating  Co,,  7  Ad. 
lectl.  Cas.  581,  587,  note. 
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ings  to  ours  that  in  operating  its  works  it  grievously  injured  our 
buildings  and  rendered  them  untenantable."  It  is  claimed,  and 
the  evidence  tended  to  show,  that  the  defendant's  building  was 
so  constructed  that  the  vibration  produced  by  the  operation  of  the 
ponderous  machinery  therein  "  shook  the  buildings  of  the  plain- 
tiffs, that  the  shaking  was  not  of  the  ordinary  character,  but  was 
of  such  a  nature  as  to  cause  the  plaster  to  fall  off  from  the  walls, 
pictures  to  fall  from  the  walls,  windows  to  rattle,  panes  to  fall 
out,  some  cracks  in  walls,  and  crockery  to  fall  from  shelves  or 
cupboards."  In  other  words,  it  is  alleged,  and  a  judgment  of 
the  court  below  has  determined,  that  the  continuous  oi)eration  of 
the  defendant's  light  plant  will  in  time  result  in  the  destruction 
of  the  buildings  on  the  plaintiffs'  adjoining  lot. 

In  the  absence  of  authority  conferred  by  its  charter,  a  corpora- 
tion will  not  be  relieved  from  liability  for  special  injury  to  private 
property  resulting  from  the  exercise  of  its  corporate  powers.  In 
this  respect  a  corporation  occupies  the  same  position  and  is  re- 
sponsible for  its  injurious  acts  to  the  same  extent,  that  a  natural 
person  is.  Rogers  v.  Philadelphia  Traction  Comparvy,  182  Pa. 
473,  38  Atl.  399,  61  Am.  St.  Rep.  716.  In  that  case,  Chief 
Justice  Stebrett,  in  delivering  the  opinion,  says  (page  477  of 
182  Pa,,  page  401  of  38  Atl.  [61  Am.  St.  Rep.  716])  : 

"There  is  certainly  nothing  in  its  [traction  company's]  charter  to  relieve 
the  defendant  from  liability  for  the  special  injury  which  the  plaintiff  has 
•offered  in  consequence  of  its  operations  on  its  own  land,  as  determined  by 
the  verdict.    As  an  artificial  person  it  cannot,  any  more  than  a  natural  per- 
son, escape  liability  for  special  injury  done  to  others,  unless  it  can  be  shovm 
that,  because  it  is  a  mere  creature  of  the  law,  it  enjoys  immunity  from  lia- 
bility which  natural  persons  do  not;  but  no  such  proposition  as  that  has  ever 
been  recognized  in  any  well-considered  case.    No  authority  for  it  can  be  found 
is  Pennsylvania  Railroad  Co.  v,  Lippincott,  116  Pa.  472,  9  Atl.  871,  2  Am. 
8t  Rep.  618;  Pennsylvania  Railroad  Co.  v.  Marchant,  119  Pa.  541,  13  Atl. 
090,  4  Am.  St.  Rep.  659,  or  any  of  that  line  of  cases.    It  is  not  only  unten- 
able in  law,  but  it  is  lacking  in  reason.     If  several  individuals  had  purchased 
the  defendant  company's  lot  and  erected  thereon  the  machinery  and  appli- 
ances that  it  did,  and  had  operated  the  same  as  it  has  done  to  the  great  and 
manifest  special  injury  of  the  plaintiff,  no  one  would  venture  to  question  their 
liability  to  respond  in  damages." 

The  defendant  corporation  was  clearly  liable  for  the  nuisance 
committed  against  the  plaintiffs  in  the  operation  of  its  plant. 
The  learned  counsel  for  the  defendant  company  bases  its  ris^ht  to 
immunity  for  the  commission  of  the  nuisance  on  the  ground  that 
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**  If  the  annoyance  or  damage  arising  from  such  nuisance  is  such  as  to  de- 
troy  or  substantially  impair  the  legitimate  use  and  enjoyment  of  private 
troperty,  and  so  amount  to  a  taking,  the  person  injured  is  entitled  to  redress, 
lotwithstanding  the  legislative  authorization." 

The  acts  complained  of  here,  it  will  be  observed,  are  not  mere 
brifling  annoyances  or  discomforts  created  by  smoke  or  noise  or 
lust  resulting  from  the  operation  of  the  plant,  but  were  real  and 
mbetantial  injuries  to  the  plaintiffs'  building,  causing  its  walls 
to  shake  and  crack,  and,  in  time,  if  the  nuisance  is  persisted  in, 
necessarily  resulting  in  the  destruction  of  the  building.  No  per- 
lon's  property  can  in  this  State  be  taken,  injured,  or  destroyed 
nrithout  compensation,  and  a  corporation  can  only  injure  or  destroy 
property  when  it  possesses  the  power  conferred  by  the  State  and 
sxercises  that  power  in  the  manner  provided  in  the  statute.  Until 
the  defendant  company,  therefore,  has  exercised  its  alleged  right 
if  eminent  domain  and  by  the  authority  thereof  acquires  plaintiffs' 
property,  its  illegal  acts  resulting  in  a  substantial  impairment 
ind,  finally,  in  the  destruction  of  the  property,  constitutes  an 
ictionable  nuisance  for  which  it  is  liable  in  this  action.  This 
sase  is  not  ruled  by  Pennsylvania  Railroad  Company  v.  Lippin- 
wtt,  116  Pa.  472,  9  Atl.  871,  2  Am.  St.  Eep.  618,  and  Pennsylr 
vania  Railroad  v.  Marchant,  119  Pa.  641,  13  Atl.  690,  4  Am.  St. 
Rep.  659,  relied  on  by  the  defendant's  counsel  to  support  his 
position.  In  that  case  the  injuries  were  caused  by  the  noise, 
smoke,  and  dust  from  the  defendant  company's  engines  and  cars 
Qsed  in  operating  its  railroad  on  a  viaduct  on  its  own  land  on 
he  opposite  side  of  a  street  from  the  plaintiffs'  premises.  Here 
he  defendant  company  erected  its  plant  on  land  purchased  for 
he  purpose  and  in  immediate  contact  with  the  plaintiffs'  build- 
ngs,  and  so  constructed  the  foundation  and  floor  of  its  building 
hat  the  operation  of  the  heavy  machinery  resulted  directly  in 
lestroying  the  use  of  the  plaintiffs'  buildings.  It  is  therefore 
apparent,  and  needs  no  argument  to  show,  that  the  defendant's 
ontention  in  the  case  in  hand  finds  no  support  in  the  Lippincott 
nd  Merchant  cases. 

There  is  no  merit  whatever  in  the  defendant's  position  that  the 
«erdict  and  judgment  in  the  first  case  is  a  bar  to  the  present  action. 
rhe  first  action,  like  the  present,  was  to  recover  damages  for  a 
xmtinuing  nuisance  created  by  the  operation  of  the  defendant 
»mpany'8  electric  light  plant  on  the  adjoining  lot.     Damages 
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were  recovered  for  the  injury  to  the  plaintiffs'  buildings  and  for 
the  loss  of  rent  of  the  buildings  up  to  the  date  of  bringing  the 
action.  The  present  suit  was  brought  by  privies  in  title  to  the 
plaintiffs  in  the  prior  action,  for  injuries  of  the  same  character 
and  occasioned  by  the  same  operation  of  the  machinery  in  the  de* 
fendant's  electric  plant  subsequent  to  the  date  to  which  damages 
were  recovered  in  the  former  action.  As  well  said  by  the  learned 
trial  judge,  in  speaking  of  the  measure  of  damages  and  the  cause 
of  action  in  the  first  suit: 

'*The  measure  of  damages  was  not  the  permanent  injury  done  to  the  real 
estate.  It  was  not  a  question  of  depreciation  in  market  value,  but  simplj  die 
of  the  value  of  the  necessary  repairs  and  the  depreciation  in  rental  value  eauaed 
by  the  operation  of  the  defendant's  plant.  How  plaintiffs'  property  would  be 
injured  in  the  future  could  not  have  been  foretold.  What  depreciation  tbere 
might  have  been  in  rental  value  could  not  have  been  foreseen.  There  was  no 
permanency  to  be  calculated  upon  in  the  operations  of  the  company.  They  ooiild 
suspend  their  working.  It  could  not  be  assumed  that  defendant  would  ooo- 
tinue  the  unlawful  infliction  of  injury  upon  the  plaintiffs  after  the  trial, 
notwithstanding  defendant  contended  it  was  not  responsible  for  any  injury  at 
all.  In  point  of  fact,  therefore,  the  first  suit  was  not  for  permanent  injury, 
and  therefore  the  position  of  the  defendant  indicated  in  the  reserved  point 
[that  the  judgment  in  the  first  suit  was  a  bar  to  any  further  action]  it  un- 
tenable." 

The  injury  done  to  the  plaintiffs'  property  from  time  to  time 
was  a  continuing  nuisance,  and  hence  no  action  would  be  a  bar 
to  a  subsequent  action  except  as  to  the  damages  sustained  and 
recovered  to  the  date  of  bringing  the  prior  suit. 

It  is  well  settled  that  punitive  or  exemplary  damages  may  be 
recovered  in  a  second  or  subsequent  suit  for  a  continuance  of  a 
private  nuisance.  It  is  the  duty  of  the  defendant  to  abate  the 
nuisance  after  the  recovery  of  a  judgment  in  the  first  action,  and, 
if  he  fails  to  do  so  and  continues  it,  it  aggravates  the  injury  and 
enlarges  the  damages  which  may  be  recovered  in  the  second  action. 
McCoy  V.  Danley,  20  Pa.  85,  57  Am.  Dec.  680;  Ellis  v.  Academy 
of  Music,  120  Pa.  608,  15  Atl.  494,  6  Am.  St.  Rep.  739.  In 
these  and  other  decisions  of  this  court  it  is  held  that  a  judgment 
in  favor  of  the  plaintiff  in  the  first  action  fixes  the  liability  of 
the  defendant  and  is  decisive  of  the  parties'  rights  in  the  con- 
troversv. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 
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Mabtin  v.  Citizens'  General  Electric  Co. 

KetUueky  dmrt  of  Appeals  —  April  IS,  1906. 
29  Ky.  L.  Rep.  103,  92  S.  W.  547. 

L  Ixnmr  to  Lineman  —  Liabujtt  of  Telegraph  Compant  —  WnuB  Gbossed 
WITH  Elsctric  Light  Wire.  —  A  lineman,  injured  by  shock  from  a  tele- 
graph wire  which  had  become  charged  by  crossing  an  electric  light  wire, 
euuiot  recover  from  the  telegraph  company,  it  having  no  knowledge  that 
the  wire  was  dangerous,  and  there  being  no  circumstances  to  put  it  on 
■otice  of  the  danger. 

t.  Samk  —  CoifTRiBUTORT  Neglioence.  —  In  action  for  injury  by  a  lineman 
of  an  electric  company  received  by  coming  in  contact  with  the  wires  of 
another  electric  company  and  a  telegraph  company,  it  was  Jield  that  the 
plmiBtiff  was  guilty  of  contributory  negligence. 

Appeal  by  plaintiff  from  a  judgment  for  defendants.    Afftrmed. 

B.  H.  Young  and  M.  W.  Ripy,  for  appellant. 

O'Neal  &  O'Neal,  for  appellee  Citizens'  General  Electric  Co. 
and  Louisville  Electric  Light  Co. 

Qibson,  Marshall  &  CUbson,  for  appellee  American  District 
Telegraph  Co. 

Opinion  by  Hobson,  C.  J. : 

George  R.  Martin  was  a  lineman  in  the  service  of  the  Citizens' 
General  Electric  Company.  On  September  20,  1902,  he  was 
directed  to  put  a  cross-arm  on  one  of  its  poles  on  Fifth  street  be- 
tween Jefferson  and  Market.  Right  by  this  pole  stood  a  pole 
of  the  Louisville  Electric  Light  Company.  The  two  poles  were 
Tery  close  together  at  the  bottom,  so  close  that  Martin  could  not 
go  up  between  them.  He  went  up  the  pole  of  the  Louisville  Elec- 
tric Li^t  Company.  Both  poles  carried  wires  charged  with 
deadly  currents  of  electricity.  On  the  pole  of  the  Citizens'  Gen- 
eral Electric  Company,  and  above  its  wires,  the  American  District 
Telegraph  Company  had  strung  a  wire,  which  was  used  for  tele- 
^phing  purposes  and  carried  only  a  small  amount  of  electricity, 
which  was  insufficient  to  hurt  any  one.  After  Martin  got  up  the 
pole  of  the  Louisville  Electric  Light  Company,  he  stood  upon  its 
crofls-arm  with  one  foot  on  or  near  the  wire  of  that  company,  and 
while  standing  in  this  way,  in  passing  a  rope,  he  threw  his  hand 
up  and  it  came  in  contact  with  the  wire  of  the  telegraph  company. 
49 
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d  think  it  reasonably  clear  that  the  jury  found  for  the  defend- 
ito  npon  the  ground  that  Martin  was  himself  negligent  in  stand- 
ig  upon  the  pole  of  the  Louisville  Electric  Light  Company,  with 
b  foot  on  the  wire  of  that  company,  which  he  knew  was  charged 
ith  2,000  volts  of  electricity.  He  knew  the  dangers  of  the  situa- 
ioiL.  He  could  see  the  wires  about  him.  He  knew  the  danger 
f  making  a  short  circuit,  and  if  he  had  not  placed  his  foot  on  the 
dre  of  the  electric  company  there  would  have  been  no  danger 
ti  his  throwing  his  hands  about  the  other  wires.  He  knew  the 
anger  of  getting  his  hands  on  these  wires  when  discharging  his 
tnties  on  the  pole,  and  the  jury  evidently  thought  that  he  was 
legligent  in  standing  on  the  arm  of  the  Louisville  Electric  Light 
Tompany  with  his  foot  on  its  wire,  when  any  movement  of  his 
land  might  bring  it  in  contact  with  some  of  the  other  wires  about 
liuL  The  evidence  presented  a  question  of  fact  for  the  jury,  and 
¥e  cannot  disturb  their  finding  on  this  question  of  fact. 
Judgment  affirmed. 


WiLBEBT  V.  F.  Zubheide  Brick  Co.  et  al. 

Wisconsin  Supreme  Court  —  April  17,  1906, 
129  Wis.  1.  106  N.  W.  1058. 

1.  Drltr  wbou  Contact  with  Tree  Wire  —  Defective  Insuiation  —  Evi- 
DKNCB.  —  In  an  action  to  recover  for  death  caused  by  a  shock  received 
from  a  tree  wire  which  had  become  charged  owing  to  a  defective  insulator 
between  a  span  wire  and  an  electric  light,  held  that  the  evidence  was  suffi- 
cient to  justify  the  jury  in  finding  that  the  defect  in  the  insulator  had 
existed  for  a  sufficient  time  for  the  defendant,  in  the  exercise  of  ordinary 
care,  to  have  discovered  and  repaired  it  before  the  injury. 

1  Electbic  Light  Company  —  Degree  of  Watchfuu^ss.  —  The  danger 
incident  to  the  use  of  electricity  is  imminent  and  lurking  in  character, 
and  a  high  degree  of  watchfulness  for  the  prevention  of  accidents  is  im- 
posed on  persons  handling  it.  The  watchfulness  needed  should  take  into 
account  the  acts  of  strangers  and  the  public  generally. 

t.  Existknce  of  Tree  Wire  —  Extraordinary  Condition.  —  The  existence 
of  a  tree  wire  was  not  such  an  extraordinary  and  unusual  condition  that 
it  can  be  said,  as  a  matter  of  law,  that  it  was  not  reasonably  to  be  ap- 
prehended in  the  conduct  of  the  business  of  an  electric  light  company. 

Appeal  1^  defendant,  the  Sheboygan  Light,  Power  &  Railway 
Dbmpany^  from  a  judgment  for  plaintiff.     Affirmed. 
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"These  may  be  said  to  be  familiar  facts  in  physics  and  therefore  witlda 
the  common  knowledge  of  mankind  and  within  the  judicial  knowledge  ef  1 
courts;  that  atmospheric  electricity  or  lightning  is  frequently  diwehaiyA 
from  the  clouds  and  passes  to  the  earth;  that  metal  wires  strung  in  the  air 
are  good  conductors  of  electricity,  much  better  than  the  air;  that  eleetiie^f 
so  discharged  in  the  vicinity  of  such  wires  is  liable  and  apt  to  pass  into 
and  along  them  to  their  ends  and  then  through  the  best  conductors  at 
into  the  earth.  It  may  also  be  said  to  be  common  knowledge  that  wlien  tip» 
wires  are  strung  near  to  each  other  within  a  foot  or  two  on  poles  through  tha 
air  after  the  mannor  of  telephone  and  telegraph  wires,  there  is  a  likelihood  ar 
liability  that  lightning  in  its  descent  from  the  clouds  will  strike  and  foUow 
both  of  them  to  their  ends  unless  diverted  by  other  more  attractive  eondneton 
and  must  necessarily  then  pass  from  them  to  the  earth  through  the  beat  cob- 
ductor  then  in  its  general  pathway."  Jackson  v.  Wis.  Tel,  Co,,  6  Am. 
Electl.  Cas.  335,  88  Wis.  243,  60  N.  W.  430,  26  L.  R.  A.  101. 

But  it  is  contended  that  even  if  the  plaintifPs  theory  on  thit 
branch  of  the  case  is  correct,  that  fact  is  wholly  insufficient  to 
establish  any  liability  on  the  part  of  the  defendant.  It  is  still 
insisted  that  there  was  no  negligence  or  other  fault  on  the  part  of 
the  defendant  which  can  legally  be  deemed  the  proximate  canae 
of  the  fire. 

It  is  alleged  in  the  plaintiff's  declaration  that  the  defendant 
"carelessly,  negligently  and  defectively  constructed  and  main- 
tained its  said  telephone  line  in  this  particular.  A  telephone 
pole  was  placed  in  the  ground  within  a  few  feet  of  the  comer  of 
the  plaintiff's  bam  and  the  pole  with  the  main  wire  thereon 
fastened  or  stayed  to  said  bam  by  running  a  common  telephone 
wire  from  the  top  of  said  pole  to  said  bam  without  insulation  or 
the  insertion  of  lightning  arresters  or  anything  whatever  to  pre- 
vent the  passage  of  electricity  and  lightning  from  said  pole  to 
said  bam." 

It  is  suggested  in  the  plaintiff's  argument,  that  the  defendant 
invaded  the  plaintiff's  premises,  and  attached  the  guy  wire  to  her 
bam  without  consent  of  her  predecessor  in  title,  who  was  the 
owner  at  that  time,  and  without  consent  of  the  plaintiff  since  that 
time.  See  Kev.  St.,  c.  55,  §  23.  It  is  therefore  contended  that 
the  defendant  is  liable  for  all  damages  resulting  from  such  un- 
authorized acts  irrespective  of  the  question  of  negligence.  Derry 
V.  Flitner,  118  Mass.  133. 

It  is  not  in  controversy,  however,  that  when  the  line  was  origi- 
nally constructed  past  the  plaintiff's  premises  by  the  Dirigo  Tele- 
ohone  Company,  the  defendant's  predecessor,  no  pole  was  erected 
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It  the  comer  of  the  bam,  but  the  main  wire  was  directly  connected 
with  the  bam  by  means  of  an  insulated  oaken  bracket  spiked  to 
the  comer  post,  and  that  this  was  done  by  the  express  consent  of 
ICr.  White,  the  owner  of  the  premises  at  that  time.  But  when 
tihe  line  was  reconstructed  by  the  defendant  company  the  pole 
was  erected  near  the  bam,  and  the  guy  wire  attached  to  the  comer 
cl  it  as  heretofore  explained,  and  Mr.  White,  who  still  owned  the 
property,  says  he  told  the  man  who  was  working  on  the  wire  that 
he  "  thought  it  wasn't  right."  It  appears,  however,  that  the  con- 
Beetion  of  the  wire  with  the  bam  as  made  was  acquiesced  in  by 
Mr.  White,  without  further  question,  for  nearly  four  years  there- 
after, and  it  is  not  suggested  that  any  objection  has  ever  been 
made  by  this  plaintiff  during  the  year  of  her  ownership  before 
the  fire. 

It  also  appears  that  the  defendant  constructed  its  line  past  the 
plaintiff's  premises  without  first  obtaining  a  written  permit  from 
the  selectmen  of  the  town  as  required  by  section  17  of  chapter  65 
of  the  Revised  Statutes.  But  this  fact  obviously  did  not  con- 
tribute as  one  of  the  real  and  proximate  causes  of  the  plaintiff's 
loss.  Cumberland  Co.  v.  Tow  Boat  Co.,  90  Me.  95,  37  Atl.  867, 
60  Am,  St.  Rep.  246.  It  could  not  have  influenced  any  of  the 
laws  of  electricity  or  meteorology  involved  in  the  decision  of  the 


In  view  of  these  considerations  and  the  fact  that  in  the  declara- 
tion the  plaintiff  claims  to  recover  on  the  ground  of  negligence, 
and  not  upon  the  assertion  of  an  absolute  liability  of  the  defend- 
ant for  the  consequences  of  a  tortious  act,  the  trial  of  the  case 
proceeded  upon  the  former  theory,  and  two  questions  were  prop- 
erly submitted  to  the  jury,  first,  the  question  already  fully  con- 
sidered, whether  the  fire  was  caused  by  electricity  passing  along 
and  over  the  telephone  wires  and  the  guy  wire  to  the  bam,  and 
secondly,  whether  there  was  any  negligence  in  the  manner  of  con- 
structing and  maintaining  its  line  at  the  point  in  question,  and 
especially  in  connecting  the  guy  wire  to  the  bam  without  the 
attachment  of  lightning  arresters  or  other  appliances  calculated 
to  prevent  a  current  of  electricity  of  such  intensity  as  to  cause 
fire  from  entering  the  bam  by  means  of  such  wire. 

It  was  incumbent  upon  the  plaintiff  then  to  show  in  the  second 
place,  that  in  connecting  and  maintaining  a  guy  wire  between  the 
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telephone  pole  and  the  plaintiff's  bam  without  lightning  arresten 
or  circuit  breakers,  the  defendant  company  did  not  use  that  d^ree 
of  care,  prudence,  and  foresight  demanded  by  the  exigencies  of 
the  situation.  The  company  was  not  obliged  by  law  to  guarantj 
the  safety  of  its  system  under  all  possible  conditions  and  circiini- 
stances,  but  it  was  required  to  exercise  that  due  and  ordinary  can 
which  the  present  state  of  scientific  knowledge,  as  well  as  common 
observation  of  the  nature  of  electricity  and  the  enormous  powef 
of  lightning  would  suggest  as  reasonably  necessary  for  the  protec- 
tion of  life  and  property  along  its  line. 

The  plaintiff  claims  that  there  was  a  manifest  failure  of  duty 
in  this  respect  on  the  part  of  the  defendant,  while  the  defendant 
as  strenuously  insists  that  the  construction  was  in  all  respects 
suitable  and  adequate,  and  that  the  loss  was  not  occasioned  by  any 
fault  of  the  company. 

Upon  this  question  the  testimony  of  the  experts  is  as  sharply 
conflicting  as  upon  the  first  proposition.  Mr.  Whitney  and  Mr. 
Berry,  the  two  electricians  who  testify  for  the  plaintiff  upon  this 
branch  of  the  case,  give  emphatic  expression  to  the  opinion  that 
it  is  not  a  safe  or  proper  construction  to  connect  a  telephone  line 
to  a  building  by  means  of  a  guy  wire,  as  was  done  in  this  case; 
that  such  a  method  is  not  to  be  approved  at  all,  but  if  adopted,  it 
would  not  be  reasonably  safe  or  suitable  construction  imless  pro- 
vided with  lightning  arresters,  circuit  breakers  or  "  strained  in- 
sulators." 

On  the  other  hand,  Mather  and  Fickett  are  equally  positive  in 
their  statements  that  the  method  followed  by  the  defendant  is  a 
safe  and  proper  construction  and  the  one  generally  adopted 
throughout  the  country  for  the  low  tension  wires  required  in  tele- 
phone business ;  that  the  insulators  referred  to  by  plaintiff's  wit- 
nesses, or  a  lightning  arrester  attached  to  the  guy  wire,  would 
be  wholly  ineffectual  and  useless  against  the  tremendous  force  of 
a  lightning  current.  Mather  further  states  that  he  had  found  by 
experiment  that  it  was  necessary  to  insert  twelve  of  "  these  in- 
sulators "  one  after  the  other  in  a  long  chain  in  order  to  insulate 
from  each  other  two  ends  of  a  wire  that  was  charged  with  an 
electrical  pressure  of  10,000  volts. 

Some  of  the  testimony,  however,  would  seem  to  rest  upon  a 
misapprehension  of  the  exact  nature  and  purpose  of  a  lightning 
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irrester.  It  is  fairly  to  be  inferred  from  all  the  evidence  that 
it  is  a  device  which  might  more  appropriately  be  termed  a  "  light- 
ling  diverter/'  since  the  office  of  it  is  not  to  arrest  the  lightning, 
Imt  to  divert  it  from  the  wiring  by  offering  a  comparatively  easy 
course  to  the  earth.  In  this  alternative  path  a  short  air  space 
18  left  between  two  plates  introduced  directly  between  the  line 
and  the  earth.  This  air  space  is  an  effectual  insulator  for  the 
normal  current  over  the  telephone  wire,  but  the  violent  surges  of 
a  li^tning  current  are  said  to  leap  over  the  air  gap  and  pass  to 
the  ground. 

It  is  not  in  controversy,  it  is  true,  that  the  electrical  explosion 
in  question  on  the  morning  of  August  22,  1903,  was  one  of  ex- 
traordinary though  not  of  unprecedented  violence;  and  it  was 
the  obvious  duty  of  the  defendant  company  to  adopt  methods  of 
construction  with  reasonable  regard  to  the  protection  of  life  and 
property  against  the  ravages  of  lightning,  and  to  anticipate,  as 
far  as  practicable  by  the  exercise  of  due  care  and  prudence,  not 
only  the  probable  effects  of  ordinary  lightning  discharges,  but  of 
such  extraordinary  thunderstorms  as  according  to  the  common 
observation  of  men,  are  known  to  occur  not  necessarily  once  every 
year,  but  once  in  several  years,  and  at  no  regular  intervals.  Wood- 
ward t7.  Abom,  35  Me.  271,  68  Am.  Dec.  699 ;  Smith  v.  Faxon, 
156  Mass.  598,  31  N.  E.  687. 

Thus  if  the  plaintiff's  theory  is  correct  that  it  was  not  safe  or 
suitable  construction  to  connect  the  guy  wire  with  the  bam  with- 
out a  lightning  arrester  or  circuit  breaker,  the  evidence  warranted 
a  finding  by  the  jury  that  the  defendant  company  did  not  exercise 
reasonable  and  ordinary  care  in  establishing  its  line  at  the  point 
in  question. 

Again,  if  the  defendant's  theory  is  correct  that  it  is  utterly  im- 
practicable to  divert  lightning  currents  from  such  a  wire  to  the 
earth  by  means  of  any  insulators  or  circuit  breakers  hitherto  de- 
vised, it  cannot  be  said  to  be  manifest  error  on  the  part  of  the 
jury  to  find  such  a  wire  should  not  have  been  attached  to  the 
bam  at  all,  and  that  in  making  such  a  connection,  the  defendant, 
if  possessed  of  scientific  knowledge  to  sustain  its  theory,  did  not 
act  with  proper  regard  for  the  rights  of  the  plaintiff  and  the 
safety  of  her  property. 

The  conclusion  accordingly  is  that  the  entry  must  be: 

Motion  and  exceptions  overruled. 
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Simmons  v.  Shbevepobt  Gas,  Elbctbio  Light  &  Powxb  Go. 

Louisiana  Sujtretne  Court  —  April  9,  1906. 
116  La.  1033,  41  So.  248. 

Mauvtbnancb  of  Wibbs  bt  Telephone  and  Elbctbic  Light  Oompabt— 
Negligence.  —  Due  care  requires  of  those  using  wires  or  oondueton  of 
electricity  so  to  place  and  maintain  them  with  reference  to  similar 
ducting  agencies  that  dangerous  contact  be  not  probable;  and 
wires  maintained  concurrently  by  different  parties  are  so  erected  or 
strung  that  they  are  likely  to  touch,  possibly  with  destructiye  eoie 
quences,  either  or  both  parties  must  make  efforts  to  remedy  such  danger- 
ous  condition,  and  if  an  injury  occurs  through  the  n^lect  of  such  dutj, 
both  are  liable. 

(Syllabus  by  the  Court.) 

Appeal  by  defendants  from  judgments  for  plaintiffs.     Affirmed. 

Alexander  &  Willcinson,  for  appellant  Shreveport  Gkts,  Electric 
Light  &  Power  Co. 

Wise,  Randolph  &  Rendall,  for  appellant  Shreveport  Telephcme 
Co. 

Hall  &  Jack,  for  appellees. 

Opinion  by  Pbovosty,  J.: 

The  wires  of  the  two  defendant  companies  are  on  the  same  side 
of  the  street.  The  telephone  company's  posts  are  taller  than 
those  of  the  electric  light  company,  and  its  wires  are  strung  ten 
feet  higher.  For  connecting  with  a  house  on  the  other  side  of 
the  street  two  of  the  telephone  wires  were  run  slanting  downward 
to  a  lower  post  on  the  same  side  of  the  street  a  distance  of  about 
eighty  feet,  then  across  the  street  to  the  house,  then  down  the  side 
of  the  house,  and  finally  under  the  house,  two  feet  from  the 
ground.  On  their  way  downward  they  passed  through  the  fleet 
of  wires  of  the  electric  light  company.  This  brought  one  of  them 
so  close  to  one  of  the  heavily  charged  wires  that  the  two  would 
touch  in  oscillating;  and  the  result  was  that  the  insulation  of  the 
heavily  charged  wire  was  either  worn  off  or  burnt  off,  and  that 
the  otherwise  harmless  wire  going  to  the  house  became  itself 
dangerously  charged.  This  situation  had  lasted  more  than  nino 
months,  and  the  telephone  had  been  removed  from  the  house  for 
more  than  three  months,  when  the  accident  occurred  which  has 
given  rise  to  this  suit. 


\ 


La.]      Simmons  v.  Shbevepobt  Gas,  Elec.  L.  &  P.  Co.       761 

The  two  little  sons  of  the  plaintiffs  in  these  suits  while  at  play 

near  the  house  came  in  contact  with  the  wire.     Both  were  knocked 

senseless,  and  remained  unconscious  some  time.    Young  Simmons 

soon  revived.     His  only  other  injury  was  a  bum  in  the  hand 

which  necessitated  his  carrying  the  member  in  a  sling  for  two 

BMmths,  and  which  has  left  no  trace  except  a  large  scar  across  the 

palm  and  a  slight  contraction  of  the  web  between  the  thumb  and 

the  forefinger,  such  as  will  affect  the  use  of  the  hand  but  very 

Utile.     Young  Smullins  remained  unconscious  for  four  hours. 

The  little  finger  of  his  right  hand  was  burnt  off  entirely ;  the  next 

finger  was  so  burnt  as  to  have  to  be  amputated  just  below  the  first 

joint ;  it,  or  what  is  left  of  it,  and  the  middle  finger  are  now  bent 

rigidly  inward,  useless  and  deformed,   crooking  sideways;   the 

end  of  one  a  stub,  and  the  end  of  the  other  shrunk,  and  dwarfed, 

and  peaked.     In  addition  to  this,  his  scalp  was  burned  a  space 

some  five  or  six  inches  in  diameter,  and  through  the  skin,  and 

through  the  outer  layer  of  bone,  which  afterwards  sloughed  off. 

Two  months  after  the  accident  an  operation  became  necessary, 

and  a  circle  of  four  or  five  inches  of  the  dead  bone  was  cut  off. 

At  the  time  of  the  trial,  which  was  six  months  after  the  accident, 

the  physicians  thought  the  wound  would  heal  in  about  seven  or 

eight  weeks;  but  that  grafting  might  become  necessary,  and  that 

the  place  would  remain  permanently  bald. 

The  defendants  are  sought  to  be  held  responsible  in  solido. 
The  telephone  company  admits  its  negligence,  and  its  liability  for 
whatever  amount  of  damages  the  nature  of  the  case  may  warrant. 
It  complains  however,  of  the  award  of  the  jury  as  excessive.  That 
award  is  $500  in  the  Simmons  Case,  and  $8,150  in  the  Smullins 
Case.  If  the  verdict  had  been  somewhat  less  the  court  would, 
perhaps,  have  liked  it  better ;  but  it  is  not  so  manifestly  excessive 
as  to  require  reduction. 

The  negligence  charged  against  the  electric  light  company  is 
that  it  tolerated  this  faulty  and  dangerous  construction,  and  there- 
after failed  to  keep  its  own  wires  sufficiently  insulated  to  prevent 
the  transmission  of  the  current. 

On  the  side  of  the  company  it  is  argued  that  it  does  not  suffice 
for  a  plaintiff  to  make  his  case  probable,  that  he  must  make  it 
certain,  and  that  the  plaintiffs  in  this  cas*?  have  failed  in  making 
their  case  certain,  because,  for  all  that  appears,  the  insulation  on 
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the  electric  light  wire  may  have  been  burnt  off  so  recoitly  that 
the  company  had  not  had  time  to  discover  the  defect;  and  that 
this  view  of  the  case  is  rendered  all  the  more  probable  from  the 
fact  that  the  company's  system  of  construction  was  of  the  best  and 
its  mode  of  insulation  of  the  most  approved  kind;  and  that  the 
preceding  day  had  been  a  wet  day,  when  the  burning  of  the  in- 
sulation might  have  taken  place. 

It  is  further  argued  that  conceding  negligence  on  the  part  of 
the  electric  light  company,  such  negligence  was  not  the  proximate 
cause  of  the  injury;  but  that  the  proximate  cause  was  the  subse- 
quent intervening  and  independent  act  of  the  telephone  company, 
first,  in  leaving  the  wires  in  position  after  the  removal  of  the 
phone,  when  they  had  ceased  to  be  of  any  utility;  and,  secondly, 
in  not  properly  insulating  them.  It  is  urged  that  the  city  ordi- 
nances required  the  telephone  wires  to  be  insulated,  and  that  the 
electric  light  company  had  the  right  to  assume  that  the  telephone 
company  would  do  its  duty. 

In  answer  to  this  argument  we  will  say  that,  as  a  matter  of  fact, 
it  is  not  true  that  the  situation  would  have  been  without  danger 
if  the  telephone  wires  had  been  properly  insulated  and  the  phone 
not  removed ;  the  evidence  shows  the  contrary.     The  construction 
was  originally  and  in  itself  so  manifestly  dangerous  that  the  presi- 
dent of  the  electric  light  company  says  he  would  have  protested 
against  it  if  he  had  known  of  it.     Such  being  the  case  it  can  make 
no  difference  whether  the  insulation  had  worn  off  or  burnt  off. 
Indeed,  if  the  defendant's  electrician  is  to  be  believed  that  in 
wet  weather  the  insulation  becomes  soft   and   lets  the  current 
through  and  bums  off  even  on  slight  contact  with  another  wire, 
the  construction  was  all  the  more  dangerous,  for  in  that  case 
insulation  would  have  been  no  protection.     But,  as  a  matter  of 
fact,  the  insulation,  whether  by  rubbing  or  burning,  had  been  off 
for  some  time  when  the  accident  happened;  the  wires  were  worn 
bright  where  they  touched,  which  shows  that  they  must  have  been 
rubbing  against  each  other  for  some  time;  long  enough,  surely, 
for  the  company  to  have  had  ample  time  in  which  to  have  dis- 
covered the  defect,  by  proper  inspection,  and  corrected  it. 

But  we  prefer  to  rest  the  case  on  the  incontestible  ground  of 
the  failure  of  the  electric  light  company  to  have  known  of  and 
remedied,  this  defective  construction  which  had  been  a  standing 
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menace  for  more  than  nine  months.  The  law  on  the  subject  is 
weD  stated  in  the  following  excerpt  from  15  Cyc.  474,  founded 
in  part  on  the  decision  of  this  court  in  the  case  of  Hebert  v.  Lake 
Charles  Ice  Co.,  Ill  La.  622,  35  So.  731,  64  L.  E.  A.  101,  100 
Am.  St  Rep.  505,  to  wit : 

'Dae  care  requires  of  those  using  wires  or  conductors  of  electricity  so  to 
piice  and  maintain  them  with  reference  to  similar  conducting  agencies  that 
dangerous  contact  is  not  probable;  and,  where  wires  maintained  concurrently 
bj  different  parties  are  so  erected  or  strung  that  one  is  likely  to  fall  upon  or 
eome  in  contact  with  the  other,  thereby  producing  possible  destructive  conse- 
qnenees,  either  or  both  of  them  must  make  efforts  to  abate  such  dangerous 
MHidition,  and  if  an  injury  occurs  through  a  neglect  of  such  duty,  both  are 
liable." 

The  l^al  situation  of  electric  light  and  power  companies  send- 
ing this  potent  fluid  along  their  wires  may  be  illustrated  by  com- 
paring it  to  that  of  a  showman  conveying  a  caged  tiger  through 
the  streets  of  a  crowded  city.  The  showman  must  not  only  make 
sure  of  the  cage,  and  not  himself  open  the  door,  but  be  vigilant  in 
seeing  that  nobody  else  opens  the  door.  He  could  hardly  expect 
that  he  would  be  heard  to  plead  that  some  negligent  person  had 
opened  the  door.  Of  course,  the  situation  is  incomparably  more 
complicated  in  the  case  of  an  electric  light  or  power  company  with 
its  system  of  wires  pervading  an  entire  city,  and  the  appreciation 
of  the  facts  in  particular  cases  may  be  proportionally  more  diffi- 
cult; but  the  principle  is  the  same.  Indeed,  the  prisoner  of  the 
company  is  more  sleepless  and  subtle  and  in  its  stroke  more  quick 
and  sure,  whence  the  need  of  even  greater  viligance  in  keeping  it 
safe  within  its  prison  wire. 

Under  this  view  of  the  matter  the  negligence  of  the  electric 
light  company  continued  down  to  the  moment  of  the  accident,  and 
hence  was  its  proximate  cause. 

We  have  not  looked  into  the  complaints  against  the  charge  of 
the  judge.  They  would  be  no  ground  for  remanding  the  case 
even  if  well  founded.  Where  all  the  evidence  is  in  the  record 
this  court  must  proceed  to  pass  on  the  case  finally.  Hennen,  p.  92, 
No.  5. 

Judgment  affirmed. 

Breaijx,  C.  J. :  I  concur  in  the  opinion  and  decree,  and  dissent 
only  regarding  the  amount.     I  think  it  is  excessive. 
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Ganstbb  bt  al.  v.  Metbopolitan  Elbctbio  Co. 

Pennsylvania  Supreme  Court  —  April  9,  1906, 
214  Pa.  628,  64  Atl.  91. 

1.  Elbctbio  Light  Ck>MpAiTT  —  Operation  of  Plant  —  Nuisangb.  —  Ab 

electric  light  company,  a  corporation,  which  so  operates  its  plant  aa  t) 
cause  the  walls  of  an  adjoining  building  to  shake  and  crack,  and,  in  time, 
if  the  nuisance  is  persisted  in  will  result  in  the  destruction  of  the  buildiiig, 
is  liable  in  damages. 

2.  Same  —  Eminent  Domain.  —  A  corporation  can  only  injure  or  destroy 

property  where  it  possesses  the  power  of  eminent  domain  and  exereiflM 
that  power  in  the  manner  provided  by  statute. 

Appeal  by  defendant  from  judgment  for  plaintiffs.     Affirmed. 
Before  Mitchell,  C.  J.,  and  Fell,  Bbown,  Mbstbezat,  and 

POTTEB,  JJ. 

Richmond  L,  Jones,  for  appellant. 

Jefferson  Snyder,  Cyrus  0.  Derr,  and  Edward  8.  Kremp,  for 
appellees. 

Opinion  by  Mesteezat,  J. : 

The  learned  trial  judge  correctly  decided  the  controverted  ques- 
tions in  this  case,  and  the  reasons  given  and  the  authorities  cited 
in  his  opinion  in  discharging  the  rule  for  judgment  non  obstanie. 
veredicto  fully  justify  his  conclusion.     This  is  an  action  of  tres- 
pass  to  recover  damages  for  injuries  to  the  buildings  on  the  plain- 
tiffs'  lot  caused  by  the  operation  of  the  machinery  in  the  defend- 
ant's electric  light  plant  on  the  adjoining  lot.     The  plaintiffs' 
allegation  here,  sustained  by  the  judgment  in  a  former  action, 
is  that  the  defendant  company  "  so  attached  their  works  and  build- 
Nuisance.  — >  Power  house  of  a  railway  and  light  company  may  oonstitiite 
a  nuisance.     Townsend  v.  Norfolk  Ry.  d  Light  Co.,  post,  105  Va.  22,  52  8.  K. 
910.     The  connecting  of  a  rail  in  front  of  a  bank  building  with  an  electric 
battery  constitutes  a  nuisance  per  se.     Whaley  v.  Citizens*  Nat,  Bank,  ante, 
25  Pa.  Super.  Ct.  531.     But  the  transmission  of  electricity  at  a  high  voltage 
for  lawful  purposes  does  not  constitute  a  nuisance  per  se.    Mull  v.  Indianapolii 
d  C.  Traction  Co.,  post,  169  Ind.  214,  81  N.  E.  657. 

The  stringing  of  a  live  electric  wire,  contact  with  which  will  kill  or  severely 
injure,  so  near  a  thoroughfare  where  many  people  pass  that  contact  with  it  i« 
possible,  constitutes  a  nuisance.  Wittleder  v.  Electric  Illuminating  Co.,  7  Adl 
Electl.  Cas.  581,  587,  note. 
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ings  to  ours  that  in  operating  its  works  it  grievously  injured  our 
buildings  and  rendered  them  untenantable/'     It  is  claimed,  and 
the  evidence  tended  to  show,  that  the  defendant's  building  was 
so  constructed  that  the  vibration  produced  by  the  operation  of  the 
ponderous  machinery  therein  "  shook  the  buildings  of  the  plain- 
tiffs, that  the  shaking  was  not  of  the  ordinary  character,  but  was 
of  such  a  nature  as  to  cause  the  plaster  to  fall  off  from  the  walls, 
pictures  to  fall  from  the  walls,  windows  to  rattle,  panes  to  fall 
out,  some  cracks  in  walls,  and  crockery  to  fall  from  shelves  or 
cupboards."     In  other  words,  it  is  alleged,  and  a  judgment  of 
the  court  below  has  determined,  that  the  continuous  operation  of 
the  defendant's  light  plant  will  in  time  result  in  the  destruction 
of  the  buildings  on  the  plaintiffs'  adjoining  lot. 

In  the  absence  of  authority  conferred  by  its  charter,  a  corpora- 
tion will  not  be  relieved  from  liability  for  special  injury  to  private 
property  resulting  from  the  exercise  of  its  corporate  powers.  In 
this  respect  a  corporation  occupies  the  same  position  and  is  re- 
sponsible for  its  injurious  acts  to  the  same  extent,  that  a  natural 
person  is.  Rogers  v.  Philadelphia  Traction  Company,  182  Pa. 
473,  38  Atl.  399,  61  Am.  St.  Rep.  716.  In  that  case.  Chief 
Justice  Stekbett,  in  delivering  the  opinion,  says  (page  477  of 
182  Pa.,  page  401  of  38  Atl.  [61  Am.  St.  Rep.  716]) : 

''There  is  certainly  nothing  in  its  [traction  company's]  charter  to  relieve 
the  defendant  from  liability  for  the  special  injury  which  the  plaintiff  has 
niffered  in  consequence  of  its  operations  on  its  own  land,  as  determined  by 
the  verdict.  As  an  artificial  person  it  cannot,  any  more  than  a  natural  per- 
•on,  escape  liability  for  special  injury  done  to  others,  unless  it  can  be  shown 
that^  because  it  is  a  mere  creatiure  of  the  law,  it  enjoys  immunity  from  lia- 
Wlitj  which  natural  persons  do  not;  but  no  such  proposition  as  that  has  ever 
been  recognized  in  any  well-considered  case.  No  authority  for  it  can  be  found 
in  Pennaylixinia  Railroad  Co.  v.  Lippincott,  116  Pa.  472,  9  Atl.  871,  2  Am. 
St  Rep.  618;  Pennsylvania  Railroad  Co.  v.  Marchant,  119  Pa.  641,  13  Atl. 
6W),  4  Am.  St.  Rep.  659,  or  any  of  that  line  of  cases.  It  is  not  only  unten- 
able in  law,  but  it  is  lacking  in  reason.  If  several  individuals  had  purchased 
the  defendant  company's  lot  and  erected  thereon  the  machinery  and  appli- 
tnoes  that  it  did,  and  had  operated  the  same  as  it  has  done  to  the  great  and 
manifest  special  injury  of  the  plaintiff,  no  one  would  venture  to  question  their 
liability  to  respond  in  damages." 

The  defendant  corporation  was  clearly  liable  for  the  nuisance 
committed  against  the  plaintiffs  in  the  operation  of  its  plant. 
The  learned  counsel  for  the  defendant  company  bases  its  ris^ht  to 
immunity  for  the  commission  of  the  nuisance  on  the  ground  that 
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his  company  has  the  right  of  eminent  domain.  He 
relies  on  the  recent  case  of  Brown  v.  Radnor  Townshii 
Light  Company,  9  Am.  Electl.  Cas.  305,  208  Pa.  453,  57 
as  establishing  the  doctrine  that  electric  light  companies 
under  the  act  of  May  8,  1889  (P.  L.  136)  possess  the 
eminent  domain.  He  clearly  misapprehends  the  ruliii 
case  and  misapplies  the  doctrine  there  announced  to  th 
the  case  in  hand.  There,  the  owner  of  the  land  throi 
a  turnpike  road  passes  filed  a  bill  to  enjoin  the  electric 
pany  from  erecting  its  poles  and  stringing  its  wires  in  1 
the  side  of  the  road  through  his  land.  The  court  belo 
the  injunction,  and  its  decree  was  affirmed  by  this  court 
held  that,  as  by  the  express  terms  of  the  act  of  1889 
company  had  "  the  right  to  enter  upon  any  public  sti 
alley  or  highway  "  for  the  purposes  of  its  incorporatic 
authorized  to  erect  its  poles  and  string  its  wires  in  the 
turnpike  road  through  the  plaintiff's  land,  and  to  that 
had  the  right  of  eminent  domain.  The  right  of  an  ele 
company  to  condemn  land  for  its  power  house,  or  to  83 
power  of  eminent  domain  generally,  did  not  arise  an< 
determined  by  the  decision  in  the  case.  The  right  to  i 
poles  on  a  public  road  or  highway  was  held  to  be  cor 
such  companies  only  by  reason  of  the  express  language 
authorizing  their  incorporation.  It  was  said  in  the 
quoting  from  Pennsylvania  Railroad  Company  v.  Canal 
sioners,  21  Pa.  9,  that  "  corporate  powers  can  never  be  < 
implication  nor  extended  by  construction."  No  part  < 
expressly  invests  electric  light  companies  with  the  pow 
demn  lands  other  than  those  in  roads  or  highways  in 
company  is  permitted  to  erect  its  poles.  It  is  clear, 
that  the  case  cited  by  the  defendant's  counsel  does  not  s 
position  that  his  company  possesses  the  unlimited  right  o 
domain. 

But,  if  it  be  conceded  that  the  defendant  company  i 
with  the  full  power  of  eminent  domain,  it  was  not  ji 
committing  the  injurious  acts  complained  of  in  this  acti 
authority  would  not  legalize  a  nuisance  of  this  characte 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  737,  it  is  said;  nun 
thorities  being  cited  to  support  the  proposition : 
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"  If  the  annoyance  or  damage  arising  from  such  nuisance  is  such  as  to  de- 
•troy  or  substantially  impair  the  legitimate  use  and  enjoyment  of  private 
property,  and  so  amount  to  a  taking,  the  person  injured  is  entitled  to  redress, 
■otirithatanding  the  l^slative  authorization." 

The  acts  complained  of  here,  it  will  be  observed,  are  not  mere 
trifling  annoyances  or  discomforts  created  by  smoke  or  noise  or 
dust  resxdting  from  the  operation  of  the  plant,  but  were  real  and 
substantial  injuries  to  the  plaintiffs'  building,  causing  its  walls 
to  shake  and  crack,  and,  in  time,  if  the  nuisance  is  persisted  in, 
necessarily  resulting  in  the  destruction  of  the  building.  No  per- 
son's property  can  in  this  State  be  taken,  injured,  or  destroyed 
without  compensation,  and  a  corporation  can  only  injure  or  destroy 
property  when  it  possesses  the  power  conferred  by  the  State  and 
exercises  that  power  in  the  manner  provided  in  the  statute.  Until 
the  defendant  company,  therefore,  has  exercised  its  alleged  right 
of  eminent  domain  and  by  the  authority  thereof  acquires  plaintiffs' 
property,  its  iUegal  acts  resulting  in  a  substantial  impairment 
ind,  finally,  in  the  destruction  of  the  property,  constitutes  an 
actionable  nuisance  for  which  it  is  liable  in  this  action.  This 
case  is  not  ruled  by  Pennsylvania  Railroad  Company  v.  Lippin- 
cott,  116  Pa.  472,  9  Atl.  871,  2  Am.  St.  Rep.  618,  and  Pennsyl- 
vania Railroad  v.  Marchant,  119  Pa.  541,  13  Atl.  690,  4  Am.  St. 
Bep.  659,  relied  on  by  the  defendant's  counsel  to  support  his 
position*  In  that  case  the  injuries  were  caused  by  the  noise, 
smoke,  and  dust  from  the  defendant  company's  engines  and  cars 
used  in  operating  its  railroad  on  a  viaduct  on  its  own  land  on 
the  opposite  side  of  a  street  from  the  plaintiffs'  premises.  Here 
the  defendant  company  erected  its  plant  on  land  purchased  for 
the  purpose  and  in  immediate  contact  with  the  plaintiffs'  build- 
ings, and  so  constructed  the  foundation  and  floor  of  its  building 
that  the  operation  of  the  heavy  machinery  resulted  directly  in 
destroying  the  use  of  the  plaintiffs'  buildings.  It  is  therefore 
apparent,  and  needs  no  argument  to  show,  that  the  defendant's 
contention  in  the  case  in  hand  finds  no  support  in  the  Lippincott 
and  Merchant  cases. 

There  is  no  merit  whatever  in  the  defendant's  position  that  the 
verdict  and  judgment  in  the  first  case  is  a  bar  to  the  present  action. 
The  first  action,  like  the  present,  was  to  recover  damages  for  a 
continuing  nuisance  created  by  the  operation  of  the  defendant 
company's  electric  light  plant  on  the  adjoining  lot.     Damages 
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were  recovered  for  the  injury  to  the  plaintiflFs'  buildings  and 
the  loss  of  rent  of  the  buildings  up  to  the  date  of  bringing 
action.  The  present  suit  was  brought  by  privies  in  title  to 
plaintiffs  in  the  prior  action^  for  injuries  of  the  same  chara 
and  occasioned  by  the  same  operation  of  the  machinery  in  the 
fendant's  electric  plant  subsequent  to  the  date  to  which  danu 
were  recovered  in  the  former  action.  As  well  said  by  the  leai 
trial  judge,  in  speaking  of  the  measure  of  damages  and  the  ci 
of  action  in  the  first  suit: 

**The  measure  of  damages  was  not  the  permanent  injury  done  to  the 
estate.  It  was  not  a  question  of  depreciation  in  market  value,  but  simplj 
of  the  value  of  the  necessary  repairs  and  the  depreciation  in  rental  value  ei 
by  the  operation  of  the  defendant's  plant.  How  plaintiffs'  property  wool 
injured  in  the  future  could  not  have  been  foretold.  What  depreciation  1 
might  have  been  in  rental  value  could  not  have  been  foreseen.  There  wi 
permanency  to  be  calculated  upon  in  the  operations  of  the  company.  They  ( 
suspend  their  working.  It  could  not  be  assumed  that  defendant  would 
tinue  the  unlawful  infliction  of  injury  upon  the  plaintiffs  after  the  1 
notwithstanding  defendant  contended  it  was  not  responsible  for  any  injui 
all.  In  point  of  fact,  therefore,  the  first  suit  was  not  for  permanent  in, 
and  therefore  the  position  of  the  defendant  indicated  in  the  reserved  ] 
[that  the  judgment  in  the  first  suit  was  a  bar  to  any  further  action]  ii 
tenable." 

The  injury  done  to  the  plaintiffs'  property  from  time  to  i 
was  a  continuing  nuisance,  and  hence  no  action  would  be  a 
to  a  subsequent  action  except  as  to  the  damages  sustained 
recovered  to  the  date  of  bringing  the  prior  suit. 

It  is  well  settled  that  punitive  or  exemplary  damages  maj 
recovered  in  a  second  or  subsequent  suit  for  a  continuance  c 
private  nuisance.     It  is  the  duty  of  the  defendant  to  abate 
nuisance  after  the  recovery  of  a  judgment  in  the  first  action,  { 
if  he  fails  to  do  so  and  continues  it,  it  aggravates  the  injury 
enlarges  the  damages  which  may  be  recovered  in  the  second  acti 
McCoy  V,  Danley,  20  Pa.  85,  57  Am.  Dec.  680;  Ellis  v.  Acad^ 
of  Music,  120  Pa.  608,  15  Atl.  494,  6  Am.  St.  Rep.  739. 
these  and  other  decisions  of  this  court  it  is  held  that  a  judgm 
in  favor  of  the  plaintiff  in  the  first  action  fixes  the  liability 
the  defendant  and  is  decisive  of  the  parties'  rights  in  the  ( 
troversv. 

The  assignments  of  error  are  overruled,  and  the  judgmen 
affirmed. 
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Martin  v.  Citizens'  General.  Electbic  Co. 

KetUueky  Court  of  AppeaU  —  April  IS,  1906. 
29  Ky.  L.  Rep.  103,  92  S.  W.  547. 

L  iKJUsr  TO  LnnocAN  —  Liabujit  of  Telegraph  Ck)MPANT  —  Wibb  Cbossed 
WITH  EuDCTUc  Light  Wibb.  —  A  lineman,  injured  by  shock  from  a  tele- 
gnfh  wire  which  had  become  charged  by  crossing  an  electric  light  wire, 
eannot  recover  from  the  telegraph  company,  it  having  no  knowledge  that 
the  wire  was  dangerous,  and  there  being  no  circumstances  to  put  it  on 
Botioe  of  the  danger. 

2.  Same  —  Cohtbibutobt  Nbgugence.  —  In  action  for  injury  by  a  lineman 
of  an  electric  company  received  by  coming  in  contact  with  the  wires  of 
another  electric  company  and  a  telegraph  company,  it  was  held  that  the 
plaintiff  was  guilty  of  contributory  negligence. 

Appeal  by  plaintiff  from  a  judgment  for  defendants.    Affirmed. 

B.  H.  Young  and  M.  W.  Bipy,  for  appellant. 

O'Neal  dc  O'Neal,  for  appellee  Citizens'  General  Electric  Co. 
tnd  Louisville  Electric  Light  Co. 

Qibson,  Marshall  &  Oihson,  for  appellee  American  District 
Telegraph  Co. 

Opinion  by  Hobson,  C.  J. : 

George  R.  Martin  was  a  lineman  in  the  service  of  the  Citizens' 
Gmeral  Electric  Company.     On  September  20,   1902,  he  was 
directed  to  put  a  cross-arm  on  one  of  its  poles  on  Fifth  street  be- 
tween Jefferson  and  Market.     Right  by  this  pole  stood  a  pole 
of  the  Louisville  Electric  Light  Company.     The  two  poles  were 
Very  close  together  at  the  bottom,  so  close  that  Martin  could  not 
go  up  between  them.     He  went  up  the  pole  of  the  Louisville  Elec- 
tric Li^t  Company.     Both  poles  carried   wires  charged  with 
deadly  currents  of  electricity.     On  the  pole  of  the  Citizens'  Gen- 
eral Electric  Company,  and  above  its  wires,  the  American  District 
Tel^raph  Company  had  strung  a  wire,  which  was  used  for  tele- 
graphing purposes  and  carried  only  a  small  amount  of  electricity, 
"which  was  insuflScient  to  hurt  any  one.     After  Martin  got  up  the 
pole  of  the  Louisville  Electric  Light  Company,  he  stood  upon  its 
erofls-arm  with  one  foot  on  or  near  the  wire  of  that  company,  and 
while  standing  in  this  way,  in  passing  a  rope,  he  threw  his  hand 
op  and  it  came  in  contact  with  the  wire  of  the  telegraph  company. 
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Immediately  he  received  a  severe  shock  of  electricity.     His  hand 
and  foot  were  terribly  burned,  and  he  fell  to  the  ground,  suffering 
thus  further  injuries.     He  brought  this  action  against  all  three  t 
of  the  companies.     At  the  conclusion  of  the  evidence  the  court   % 
instructed  the  jury  peremptorily  to  find  for  the  telegraph  com-    'i 
pany,  and  the  case  being  submitted  to  the  jury  as  to  the  two  elec- 
tric light  companies,  they  found  a  verdict  for  the  defendants,  and 
Martin  appeals. 

The  proof  was  undisputed  that  the  wire  of  the  tel^raph  com- 
pany was  charged  with  only  a  few  volts  of  electricity  and  that  it 
was  in  itself  entirely  harmless.     It  is  said  that  perhaps  this  wire 
had  been  crossed  somewhere  with  some  other  wire,  and  had  thus 
become  charged  with  a  deadly  current  of  electricity.     But  this  is 
pure  speculation,  and  there  is  nothing  in  the  record  to  show  that 
the  telegraph  company  knew,  or  had  any  reason  to  suppose,  that 
there  was  any  danger  in  its  wire.     Its  wire  being  harmless  in 
itself,  the  telegraph  company  would  not  be  responsible  to  a  stranger 
if  he  was  hurt  by  touching  it  when  the  wire  had  become  charged 
with  electricity  without  its  knowledge,  or  anything  in  the  circura^ 
stances  to  put  it  on  notice  of  the  danger.     The  only  reasonable 
inference  from  the  proof  is  that  Martin's  foot  was  on  the  heavilr 
charged  wire  of  the  Louisville  Electric  Light  Company,  and  when 
he  touched  the  other  wire  he  completed  the  circuit.     The  elec- 
tricity that  burned  his  foot  and  his  hand  came  from  the  hearik 
charged  wire  of  the  Louisville  Electric  Light   Company.     The     ^ 
only  reason  that  he  was  not  killed  was  that  the  insulation  in  part     -  i 
protected  him  from  the  deadly  current  of  electricity  which  the     p ' 
wire  carried.     We  therefore  conclude  that  the  peremptory  instnic-     \  , 
tion  in  favor  of  the  telegraph  company  was  correct 

It  is  also  insisted  that  the  instructions  of  the  court  to  the  jury 
were  erroneous.  In  the  recent  case  of  Mangan  v  LotimilU 
Electric  Light  Company,  9  Am.  Electl.  Cas.  692,  91  S.  W. 
703,  28  Ky.  L.  Rep.  — ,  the  previous  cases  were  reviewed, 
and  the  proper  instruction  to  be  given  in  cases  of  this  sort 
was  determined.  The  instructions  which  the  court  gave  in 
the  case  before  us  were  more  favorable  to  Martin  than  the  rule  j 
laid  down  in  that  case  warrants.  In  fact,  we  fail  to  see  any  very  j^ 
substantial  difference  between  the  instructions  the  court  gave  on 
the  trial  and  those  which  he  asked  himself.     On  the  whole  record, 
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we  think  it  reasonably  clear  that  the  jury  found  for  the  defend- 
ants upon  the  ground  that  Martin  was  himself  negligent  in  stand- 
ing upon  the  pole  of  the  Louisville  Electric  Light  Company,  with 
his  foot  on  the  wire  of  that  company,  which  he  knew  was  charged 
with  2,000  volts  of  electricity.     He  knew  the  dangers  of  the  situa- 
tion.    He  could  see  the  wires  about  him.     He  knew  the  danger 
of  Tnsilriiig  a  short  circuit,  and  if  he  had  not  placed  his  foot  on  the 
wire  of  the  electric  company  there  would  have  been  no  danger 
in  his  throwing  his  hands  about  the  other  wires.     He  knew  the 
danger  of  getting  his  hands  on  these  wires  when  discharging  his 
duties  on  the  pole,  and  the  jury  evidently  thought  that  he  was 
negligent  in  standing  on  the  arm  of  the  Louisville  Electric  Light 
Company  with  his  foot  on  its  wire,  when  any  movement  of  his 
hand  might  bring  it  in  contact  with  some  of  the  other  wires  about 
him.     The  evidence  presented  a  question  of  fact  for  the  jury,  and 
we  cannot  disturb  their  finding  on  this  question  of  fact. 
Judgment  affirmed. 


WlLBBBT  v.  F.  ZUBHEIDE  BbICK  Co.  ET  AI*. 

Wisconsin  Supreme  Court  —  April  i7,  1906, 

129  Wis.  1.  106  N.  W.  1058. 

L  Death  fSOM  Contact  wtfh  Tbee  Wire  —  Defective  Insulation  —  Evi- 
DBNCB.  —  In  an  action  to  recover  for  death  caused  by  a  shock  received 
from  a  tree  wire  which  had  become  charged  owing  to  a  defective  insulator 
between  a  span  wire  and  an  electric  light,  held  that  the  evidence  was  suffi- 
cient to  justify  the  jury  in  finding  that  the  defect  in  the  insulator  had 
existed  for  a  sufficient  time  for  the  defendant,  in  the  exercise  of  ordinary 
care,  to  have  discovered  and  repaired  it  before  the  injury. 

1  EuBCiBic  Light  Company  —  Deobee  of  Watchfulness.  —  The  danger 
incident  to  the  use  of  electricity  is  imminent  and  lurking  in  character, 
and  a  high  degree  of  watchfulness  for  the  prevention  of  accidents  is  im- 
posed on  persons  handling  it.  The  watchfulness  needed  should  take  into 
aeoount  the  acts  of  strangers  and  the  public  generally. 

t  ExiSTKNCE  OF  Tbee  Wibe  —  ExTBAOBDiNABY  CONDITION.  —  The  existence 
of  a  tree  wire  was  not  such  an  extraordinary  and  unusual  condition  that 
it  can  be  said,  as  a  matter  of  law,  that  it  was  not  reasonably  to  be  ap- 
prehended in  the  conduct  of  the  business  of  an  electric  light  company. 

Appeal  by  defendant,  the  Sheboygan  Light,  Power  &  Railway 
Company,  from  a  judgment  for  plaintiff.     Affirmed. 
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Statement  of  facts  by  Siebeckeb,  J. : 

The  appellant,  the  Sheboygan  Light,  Power  A  Railway  Company,  ia  a  < 
poration  conducting  its  business  in  the  city  of  Sheboygan,  under  authoi 
granted  it  by  the  city.  It  maintains  the  poles,  wires,  lamps,  and  stat 
necessary  for  an  electric  lighting  business.  In  June,  1902,  it  maintainei 
street  light  at  the  intersection  of  Northi  Thirteenth  street  and  Erie  avei 
In  maintaining  this  light  it  had  placed  one  electric  light  pole  at  the  noi 
east  corner,  and  another  at  the  southwest  corner,  of  the  intersection  of  tli 
streets.  To  the  tope  of  the  poles  was  attached  the  span  wire  from  which  the  sti 
lamp  was  suspended.  A  guy  wire  was  attached  to  the  pole  at  the  southi 
corner  of  this  street  crossing  and  was  also  fastened,  about  four  feet  from 
ground,  to  a  guy  post,  placed  to  the  west,  between  the  sidewalk  and 
gutter.  A  thin  wire  had  been  stretched  from  this  guy  post,  about  four  1 
from  the  ground,  to  a  tree,  at  about  nine  feet  from  the  ground.  * 
tree  was  located  to  the  east  and  near  the  light  pole  at  the  southi 
comer  of  the  street  crossing.  This  wire  had  been  placed  there  by 
Mr.  Zurheide,  who  resided  on  the  adjoining  premises,  for  the  purf 
of  holding  the  tree  upright  and  to  prevent  its  branches  from  dropping  onl 
railway  gate  near  the  tree.  This  wire  was  fastened  to  the  tree  by  a  at 
and  was  wound  around  the  guy  post  in  contact  with  the  guy  wire.  The  st 
lamp,  which  was  suspended  by  an  interlocking  device  from  the  span  wire  i 
the  centre  of  the  street  crossing,  had  a  rope  attached  to  it  which  led  to 
light  post  and  was  used  to  raise  and  lower  the  lamp.  When  the  lamp 
completely  raised,  the  only  break  in  the  metallic  connection  from  the  lam| 
the  span  wire  was  an  insulator  of  the  usual  type.  This  was  placed  then 
prevent  the  electric  current,  which  fed  the  lamp,  from  passing  from  the  li 
to  the  locking  device,  and  thence  to  the  span  wire  and  the  other  connect! 
forming  a  conductor  for  the  electric  current.  The  complainant  alleges  t 
the  Sheboygan  Light,  Power  &  Railway  Company  negligently  constructed  i 
maintained  its  plant  at  this  street  crossing;  in  that  it  placed  the  guy  p 
with  the  guy  wire  attached  too  near  the  ground  and  in  contact  with  the  S] 
wire  near  the  top  of  the  light  pole,  and  that  it  negligently  used  a  defect 
insulator  between  the  lamp  and  the  span  wire,  and  failed  to  exercise  due  o 
to  discover  the  tree  wire,  the  broken  insulator,  and  tlie  consequent  escape 
the  electric  current.  It  is  further  alleged  that,  by  reason  of  such  neglect, 
the  nit^ht  of  June  6,  1902,  one  Hugo  Wilbert,  without  fault  on  his  part,  wh 
lawfully  traveling  on  the  street  crossing,  came  in  contact  with  this  tree  wi 
charged  with  the  electric  light  current,  which  had  passed  through  the  defi 
tive  insulator  and  thence  to  the  locking  device  and  the  connecting  wir 
causing  his  immediate  death.  This  action  is  brought  to  recover  the  dama( 
resulting  from  his  death. 

At  the  conclusion  of  plaintiff's  evidence,  the  defendant,  the  Shebovg 
Light,  Power  &  Railway  Company,  moved  for  a  nonsuit  and  also  for  a  dir 
tion  of  a  verdict  in  its  favor.  Both  of  the  motions  were  denied.  The  « 
was  then  submitted  to  the  jury  upon  a  special .  verdict,  and  they  found 
effect:  (1)  Tliat  Wilbert  was  killed  by  an  electric  current  by  coming 
contact  with  the  tree  wire;  (2)  that  the  insulator  above  the  lamp  was  crad 
and  defective,  permitting  the  electric  current  to  pass  from  the  lamp  thron 
the  locking  device  to  the  span  wire;  (4)  that  the  span  and  guy  wires  w 
in  close  proximity  at  the  top  of  the  light  pole;   (6)  that  the  electric  cum 
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pined  from  the  lamp  through  the  defective  insulation,  then  through  the  lock- 
ing device  and  the  span,  guy  and  tree  wires,  and  thence  through  Wilbert's 
body  to  the  ground;  (6)  that  this  condition  of  the  lamp,  wires,  and  post,  and 
the  eaeaping  electricity,  made  the  street  insufficient  and  dangerous  at  this 
place;   (7)  that  the  defendant,  in  the  exercise  of  ordinary  care,  ought  to  have 
diaeovered  these  defective  and  dangerous  conditions  and  to  have  remedied  them 
before  Wilbert  was  killed;   (8)   that  these  defects  were  the  proximate  cause 
«f  his  death;    (9)  that  he  was  free  from  contributory  negligence  in  coming 
to  Ub  death.    After  verdict,  appellant  moved  for  judgment  notwithstanding 
tka  verdict,  and,  in  case  of  such  motion  being  denied,  it  moved  to  change  the 
aaaweie  to  questions  7  and  8  of  the  verdict,  by  striking  out  the  answer  "  Yes  " 
to  each  of  them,  and  by  inserting  the  answer  "  No,"  and  by  striking  out  the 
to  questions  9  and  10.     These  motions  were  denied,  and  judgment 
awarded  plaintiff  upon  the  verdict  as  rendered  by  the  jury.    This  is  an 
aypsal  from  such  judgment. 

Francis  Williams  (W.  M.  Wherry,  Jr.,  and  William  Osgood 
Morgan,  of  counsel) ,  for  appellant. 

Simon  CHUen  and  E.  R.  Veech,  for  respondent. 

Opinion  by  Siebeckeb,  J. : 

Appellant  contends  that  the  evidence  is  insufiScient  to  support 
the  inference  that  the  negligence  complained  of  was  the  proximate 
etuse  of  the  injury.  The  plaintiff's  claim  respecting  the  defec- 
tive and  dangerous  condition,  construction,  and  maintenance  of 
the  light  plant  is  not  controverted,  but  it  is  asserted  that  the  de- 
fendant had  no  knowledge  that  the  tree  wire  had  been  attached 
to  the  guy  wire  and  post,  or  that  lamp  insulator  by  cracking  had 
become  defective  and  unsafe,  thus  permitting  the  electric  current 
to  escape  from  the  lamp  to  the  span  and  guy  wires  and  thence 
to  the  tree  wire.  The  jury  found  that  these  conditions  of  the 
plant  made  the  street  at  the  place  of  accident  dangerous  to  per- 
sons using  it  for  the  ordinary  purposes  of  travel,  and  that  these 
dangerous  conditions  had  existed  a  sufficient  length  of  time  before 
the  accident  for  the  defendant,  in  the  exercise  of  ordinary  care 
and  diligence,  to  have  discovered  and  remedied  them.  It  is  not 
questioned  but  that  these  defects  and  the  dangerous  condition  of 
the  street  existed  at  the  time  of  the  accident,  as  claimed ;  but  it  is 
urged  that  the  proof  is  insufficient  to  show  that  the  insulator  near 
the  lamp  had  been  out  of  repair  for  a  sufficient  length  of  time  to 
charge  the  defendant  with  negligence  in  not  having  discovered  it 
before  the  accident  occurred.  There  is  evidence  tending  to  show 
that  a  few  hours  after  the  accident  tests  were  made  by  defendant 


774  Amebioan  Electsical  Casbs.  [vol. 

to  ascertain  whether  the  guy  wire  was  charged  with  an  elecd 
current^  and  that  it  became  so  charged  when,  by  raising  the  lai 
to  its  full  height,  the  locking  device  of  the  lamp  attached  to  t 
span  wire  interlocked,  indicating  that  the  electric  current  cha: 
ing  the  span^  guy,  and  tree  wires  came  from  the  lamp  throu 
the  defective  insulator  immediately  above  it.  There  is  evida 
to  the  effect  that,  in  the  evening  before  the  accident,  elect 
sparks  were  observed  among  the  tree  branches,  near  the  span  a 
guy  wires,  and  at  points  some  distance  from  the  pole,  along  1 
wires  leading  to  this  pole  which  supported  the  span  and  guy  wii 
Several  witnesses  testified  that  they  had  observed  the  branches 
trees  near  to  and  in  contact  with  these  wires,  and  had  seen  pa 
of  branches  lying  on  the  groimd  below;  the  ends  being  bun 
and  charred  and  some  of  them  having  depressions  burned  i 
them,  indicating  contact  with  heat.  It  also  appears  that 
voltage  of  the  current  was  of  such  high  potential  that,  if  it  paa 
to  these  wires,  it  would  heat  them.  The  time  during  which  1 
burning  was  testified  to  have  occurred  covered  a  period  of  sevc 
weeks.  The  evidence  tends  to  show  that  there  was  nothing 
the  appearance  of  things  to  indicate  that  the  defective  condit 
of  the  insulator  may  not  have  existed  for  a  considerable  ti 
before  the  accident.  There  was  no  conflict  in  the  proof  as  to 
sparks  of  electricity  among  the  wires  at  the  pole  and  the  bum 
of  the  twigs  and  branches.  In  view  of  the  nature  of  the  busii 
and  the  circumstances  of  the  case,  we  are  of  the  opinion  that 
jury  were  justified  in  their  inference  that  the  defect  in  the  insi 
tion  had  existed  for  a  sufficient  time  for  the  appellant,  in 
exercise  of  ordinary  care  in  the  conduct  of  the  business,  to  h 
discovered  and  repaired  it  before  the  injury  happened. 

It  is  also  contended  that  there  is  no  basis  for  the  jury's  find 
that  defendant,  in  the  exercise  of  reasonable  care,  ought  to  h 
discovered  the  dangers  which  caused  Wilbert's  death,  and  to  h 
removed  them  before  the  accident,  upon  the  groimd  that  the 
istence  of  the  tree  wire  was  an  intervention  not  within  reas 
able  apprehension  in  the  ordinary  course  of  events.  If  the  ex 
ence  of  the  tree  wire  was  not  within  the  field  of  reasonable  apj 
hension,  then  appellant's  contention  is  well  founded,  for  it  can 
be  charged  with  negligence  respecting  the  existence  of  a  condit 
not  reasonably  to  be  anticipated  in  the  course  of  events.     1 
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qaesticmy  therefore,  is  whether,  under  the  facts  and  circumstances 
proven,  the  existence  of  this  tree  wire  was  an  intervention  such 
as  appellant  should  reasonably  have  apprehended  as  likely  to  exist. 
To  say  that  a  condition  is  reasonably  to  be  apprehended  does  not 
imply  that  the  exact  condition  proven  as  to  the  erection  of  this 
tree  wire  was  to  have  been  expressly  ccoitemplated,  but  it  implies 
that  a  dangerous  condition,  in  the  nature  of  this  one,  was  likely 
to  arise  in  connection  with  the  conduct  of  appellant's  business. 
The  danger  incident  to  the  use  of  electricity  is  imminent  and 
lurking  in  character,  and  a  high  degree  of  watchfulness  for  the 
prevention  of  accidents  is  imposed  on  persons  'handling  it.  This 
court,  referring  to  the  care  required  of  those  handling  electricity 
and  the  lulling  danger  to  one  coming  in  contact  with  live  wires, 
stated,  in  Nagle  v.  Hake,  9  Am..Electl.  Cas.  281,  123  Wis. 
256,  101  N.  W.  409:  "From  the  very  fact  of  these  known 
dangers  *  *  *  [a  person]  must  necessarily  be  charged  with 
t  hi^er  degree  of  caution  and  diligence  than  one  who  is  deal- 
ing with  sticks  and  stones  which  cannot  convey  such  a  concealed 
death  stroke."  Fitzgerald  v.  Edison  Electric  Co.,  8  Am.  Electl. 
Cas.  684,  9  Am.  Electl.  Cas.  — ,  200  Pa.  540,  50  Atl.  161, 
86  Am.  St.  Eep.  732;  Mitchell  v.  Raleigh  Electric  Co.,  7 
Am.  Electl.  Cas.  644,  129  N.  C.  166,  39  S.  E.  801,  65  L.  R. 
A.  398,  85  Am.  St.  Rep.  735.  The  watchfulness  needed  to 
prevent  such  accidents  should  take  into  account  the  acts  of 
strangers  and  the  public  generally.  As  above  stated,  we  are  of 
the  opinion  that  the  evidence  warrants  the  inference  drawn  by 
the  jury  that,  if  appellant  had  exercised  reasonable  care  and  dili- 
gence, it  would  have  discovered  the  defective  insulator,  and  that 
the  electric  current  was  escaping  to  the  connecting  guy  and  span 
wires,  and  in  the  performance  of  this  duty  it  would  in  all  reason- 
able probability  have  observed  the  existence  of  this  tree  wire  and 
the  dangers  incident  to  it.  From  tins  it  must  follow  that  the  ex- 
istence of  this  tree  wire  was  not  such  an  extraordinary  and  un- 
usual condition  that  it  can  be  said  that,  as  a  matter  of  law,  it  was 
not  reasonably  to  be  apprehended  in  the  conduct  of  appellant's 
business.  Under  the  circumstances,  the  court  properly  held  that 
the  evidence  supported  the  finding  that  the  defendant,  in  the 
exercise  of  ordinary  care,  ought  to  have  discovered  the  defects  and 
dangers  complained  of,  and  to  have  removed  them  before  Wilbert's 
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death.  The  following  adjudications  have  a  bearing  on  the  sub- 
ject: Kellogg  v.  C.  &  N.  W.  By.  Co.,  26  Wis.  223,  7  Am.  Rq^ 
69;  Atkinson  v.  Ooodrich  Transportation  Co.,  60  Wis.  141,  18 
N.  W.  764,  60  Am.  Rep.  352 ;  Brovm  v.  C,  M.  &  St.  P.  By.  Co., 
54  Wis.  342,  11  N.  W.  356,  911,  41  Am.  Rep.  41 ;  Meyer  v.  MUr 
waukee  Electric  By.  &  Light  Co.,  116  Wis  336,  93  N.  W.  6 ;  Cairy 
V.  Preferred  Accident  Ins.  Co.  (decided  January  30,  1906),  106 
N.  W.  1055 ;  Morey  v.  Lake  Superior  Terminal  &  Transfer  By. 
Co.  (Wis.),  103  N.  W.  271;  Oilman  v.  Noyes,  57  N.  H.  637; 
Lane  v.  Atlantic  Works,  111  Mass.  136;  Lowery  v.  ManKattan 
By.  Co.,  99  N.  Y.  158,  1  N.  E.  608,  52  Am.  Rep.  12;  Jensen  v. 
The  Joseph  B.  Thomas  (D.  C),  81  Fed.  578;  McCauley  v.  Nor- 
cross,  155  Mass.  584,  30  N.  E.  464. 

We  are  of  the  opinion  that  the  trial  court  properly  awarded 
judgment  on  the  special  verdict. 

Judgment  affirmed. 


MoinDQOMSBY  Light  &  Wateb  Poweb  Co.  v.  CmzBire'  Lioht, 

Heat  &  Powbe  Co. 

Alabama  Supreme  Court  — April  20,  1906. 
147  Ala.  359,  40  So.  981. 

1.  CoNixiCTmo  Rights  or  Electric  Light  Companies  —  Iwjuwotiow  — 

SuFFiciENOT  OF  Biix.  —  Where  two  companies  each  have  franchises  for 
the  lighting  of  a  city,  and  a  question  arises  as  to  the  use  of  the  poles  of 
one  company  by  the  other,  a  bill  for  an  injunction  is  insufficient  which 
merely  states  conclusions.  The  size  of  the  poles,  their  capacity,  the  num- 
ber of  wires  thereon,  the  proximity  of  these  wires  one  to  another,  and 
their  location  on  the  poles,  are  all  material  facts,  and  should  be  shown 
by  the  bill. 

2.  Same  —  Agreement  —  Arbitration.  —  Where  two  electric  light  com- 

panies accept  franchises  from  a  city  and  agree  that  the  city  may  regulate 
the  use  of  poles  and  compensation  therefor  between  the  companies,  sucli 
companies  are  in  duty  bound  to  either  agree  on  the  compensation  oi 
accept  the  arbitrament  of  the  city  electrician,  uifless  shown  to  be  arbi 
trary  or  the  result  of  corruption. 

ConfliotinK  Rights   of  Eleotrio  TAg^ht  Companies. « If  two  eleetri< 

light  companies  are  granted  similar  franchises  in  the  same  street,  the  latter 
if  either,  must  be  limited  in  its  use  of  the  street  so  as  not  to  interfere  witk 
the  line  of  the  other  company.  This  is  not  affected  by  the  fact  that  the  lattei 
company  has  a  contract  for  public  street  lighting.     Not  only  wanton  and 


Ala.]    Montoomsby  L,  etc.,  Co.  v.  Citizens'  L.,  etc.,  Co.    777 

Appeal  by  the  Montgomery  Light  &  Water  Power  Company 
from  a  decree  dissolving  a  preliminary  injunction.     Affirmed. 

B.  E.  Steiner  and  Horace  Stringfellow,  for  appellant. 

Phares  Coleman^  and  Crum  &  Weil,  for  appellee. 

Opinion  by  Denson,  J. : 

The  bill  is  exhibited  by  the  Montgomery  Light  &  Water  Power 
Company,  a  corporation,  against  the  Citizens'  Light,  Heat  & 
Power  Company,  a  corporation.  Each  of  the  corporations  is 
poesessed  of  a  franchise  granted  by  the  mimicipal  authorities  of 
the  city  of  Montgomery,  authorizing  it  to  erect  and  maintain  along 
the  streets  of  the  city  poles  and  wires  for  the  purpose  of  enabling 
it  to  supply  electric  lights  to  its  patrons.  The  purpose  of  the  bill 
is  to  enjoin  the  defendant  from  stringing  its  wires  on  one  of  the 
complainant's  poles.  On  the  hearing  on  the  bill  and  answer,  the 
chancellor  dissolved  the  preliminary  injunction,  and  from  the 
decree  of  dissolution  the  complainant  appealed. 

The  complainant  is  the  older  of  the  two  corporations  and  had 
completed  its  line.  One  of  its  poles  (the  one  involved  in  this 
controversy)  is  located  on  the  northeast  corner  of  Commerce  street 
and  Court  Square.     The  only  ground  for  injunctive  relief,  as 

negligent  damage  but  aU  interference,  not  strictly  unavoidable  with  the  line 
of  the  earlier  company,  will  be  enjoined  irrespective  of  the  question  of  ad- 
ditioiial  expense.  Edison  Electric  Light  d  Potoer  Co.  v.  Merchants*  A  Manu- 
fmetwrers'  Electric  Light,  Heat  d  Power  Co.,  7  Am.  Electl.  Cas.  413. 

As  between  two  electric  companies,  each  having  permission  to  use  the 
■treets,  and  each  furnishing  commercial  and  electric  light  to  citizens,  but  one 
only  having  also  a  contract  with  the  city  to  light  its  streets  and  public  places, 
the  latter,  though  later  in  occupation  of  the  streets,  has  the  paramount  right 
and  when  the  poles  and  electrical  appliances  of  the  two  companies  interfere, 
the  company  doing  only  private  lighting,  must  yield.  Terre  Haute  Electric 
Light  d  Power  Co,  v.  Citizens  Electric  Light  d  Power  Co.,  6  Am.  Electl.  Cas. 
193. 

A  mnnicipal  corporation  having  contracted  with  an  electric  company  for 
lighting  its  streets,  and^the  company  in  reliance  thereon  having  expended 
money  and  erected  its  poles  and  strung  its  wires  with  the  consent  and  under 
the  direction  of  the  municipal  authorities,  cannot  infringe  rights  which  the 
company  have  thus  acquired  or  permit  another  company  to  infringe  them. 
AHhongh  said  company  first  in  occupation  does  not  obtain  an  exclusive  right 
to  maintain  its  lines  in  a  street,  yet  the  rights  of  a  subsequent  licensee  are 
subordinaCe  and  must  be  exercised  in  such  a  manner  as  not  to  interfere  with 
the  rights  of  another  company.  Rutland  Electric  Light  Co.  v.  Marble  City 
ie  Light  Co.,  4  Am.  Electl.  Cas.  256,  65  Vt.  377.    In  the  above  case,  it 
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shown  by  the  original  bill,  is  found  in  the  third  section  of  tb 
billy  which  is  as  follows : 

"  The  Montgomery  Light  &  Water  Power  Ck>mpany  already  has  stmng  upo 
its  pole  on  the  northeast  comer  of  Commerce  street  and  Court  Square  all  tl 
wires  that  said  pole  will  bear  with  safety  to  its  service  and  security  to  tl 
people  of  Montgomery,  but  nothwithstanding  this  fact,  and  notwithstandii 
the  fact  that  said  ordinance  of  the  city  council  of  Montgomery  expressly  fc 
bade  the  Citizens'  Light,  Heat  &  Power  Company  from  interfering  with  tl 
poles  and  wires  of  orator,  nevertheless  said  Citiaens'  Light,  Heat  ft  Pow 
Company  is  attempting  to  string  and  is  stringing  its  wires  on  said  pole,  ai 
unless  it  is  interfered  with  it  will  so  string  its  wires,  which  will  result  in  im 
arable  damage  to  your  orator,  and  make  said  pole  absolutely  dangerous  to  t 
lives  of  the  people  of  the  city  of  Montgomery  who  are  walking  the  stra 
thereof,  and  in  addition  thereto  will  make  it  impossible  for  your  orator 
attend  to  the  securing  of  its  own  wires  on  said  pole,  endangering  the  lives 
its  employees  who  are  compelled  to  frequently  climb  the  said  pole  for  the  pi 
pose  of  repairing  your  orator's  wire,  and  prevent  it  from  successfully  fumii 
ing  current  to  the  people  of  Montgomery  for  lights." 

The  respondent  filed  a  swom  answer  to  the  original  bill,  speei 
cally  denying  each  and  all  the  averments  upon  which  the  app< 
lant's  supposed  right  of  relief  was  founded.  The  cause  was  s 
down  for  hearing  on  motion  to  dissolve  the  injunction.  On  tl 
day  fixed  for  the  hearing  the  bill  was  amended  by  attaching  as  i 
exhibit  to  the  bill  a  copy  of  the  ordinance  passed  by  the  ci 
council  of  Montgomery  under  which  the  defendant  was  operatin 

was  held  that  the  earlier  company  was  entitled  to  an  injunction  perpetua 
restraining  the  later  one  from  so  maintaining  its  appliances  as  to  interfc 
by  induction  with  the  line  of  the  earlier  company  to  endanger  the  lives  of 
employees  and  otherwise  to  interfere  with  proper  and  safe  operation  of  i 
system. 

In  Consolidated  Electric  Light  Co.  v.  People's  Electric  Light  d  Gas  C 
4  Am.  Electl.  Cas.  250,  94  Ala.  372,  a  complaint  in  an  action  by  one  elect 
light  company  for  an  injunction  restraining  another  company  from  erecti 
its  poles  and  stringing  its  wires  along  the  same  streets  and  among  those 
the  complainant,  contained  the  allegations  that  such  proposed  construct! 
would  cause  the  complainant  irreparable  injury,  would  continually  interf< 
with  its  business,  would  burn  out  its  electrical  apparatus,  and  would  greai 
endanger  the  lives  of  its  servants.  It  was  held  that  an  answer  which  men 
denied  that  such  results  would  arise  "  with  a  reasonably  prudent  manageme 
of  complainant's  system  of  wires,"  was  not  suflBcient  to  authorize  the  d 
solution  of  a  temporary  injunction.  It  was  also  held  that  a  company  whi< 
with  municipal  authority,  first  occupies  a  reasonably  sufficient  space  for  : 
electrical  appliances,  thereby  acquires  the  right,  not  to  be  molested  in 
possession.  See  also  Monongaheln  Light  d  Power  Co.  v.  Rose  Bill  Elect 
Light  Co.,  post,  and  note  to  Louisville  Home  Telephone  Co.  v.  Cumberla\ 
Telephone  d  Telegraph  Co.,  8  Am.  Electl.  Cas.  108,  114. 


Aul]    Montoomeby  L.,  etc.,  Co.  v.  Citizens'  L.,  etc.,  Co.    779 

and  by  averring  "  that,  if  said  Citizens'  Light,  Heat  &  Power 
Company  is  permitted  to  string  its  wires  on  said  pole  in  the  man- 
ner hereinbefore  averred,  it  will  be  without  the  consent  of  the 
owner,  and  the  taking  of  the  private  property  of  orator  and  ap- 
plying the  same  to  the  use  of  the  said  Citizens'  Light,  Heat  & 
Power  Company  without  just  compensation  being  first  made  there- 
for." The  hearing  was  postponed,  and  the  bill  as  amended  was 
answered.  We  will  advert  to  the  answer  later  on  in  this  opinion. 
It  is  here  insisted  by  the  appellee  that  in  considering  the  motion 
to  dissolve  the  injunction  we  should  do  so  upon  the  bill  as  it  was 
originally  filed,  and  upon  which  the  injimction  was  granted,  and 
that  no  consideration  should  be  given  to  the  facts  contained  in 
the  amendment  to  the  bill.  ^'  In  other  words,  the  injunction  must 
stand  or  fall  upon  the  suflSciency  of  the  bill  as  originally  filed, 
tnd  cannot  be  propped  up  by  subsequent  amendments.  There- 
fore, if  by  reason  of  the  insuflSciency  of  the  averments  in  the 
original  bill  the  injunction  was  improvidently  issued,  it  was  prop- 
erly dissolved,  without  regard  to  the  subsequent  amendment.  In 
the  view  that  we  shall  take  of  the  case  it  is  unnecessary  for  us  to 
determine  this  question  of  practice.  We  remark,  however,  that 
in  the  case  of  Mack  v.  De  Bardeleben  Coed  Co.,  90  Ala.  396,  8 
So.  160,  9  L.  R.  A.  650,  the  right  to  amend  an  injunction  bill 
seems  to  be  recognized.  The  ordinance  attached  by  the  complain- 
ant as  an  exhibit  to  the  bill  as  amended,  and  under  which  it  is 
alleged  the  defendant  was  operating,  contains  a  provision  that 
defendant's  wires  shall  not  be  erected  and  strung  so  as  to  interfere 
with  the  poles  and  wires  of  any  other  company.  In  a  similar 
case  between  these  same  litigants,  in  which  this  ordinance  was 
involved,  it  was  said: 

''The  fact  that  defendant  was  under  a  contract  obligation  so  to  erect  its 
poles  and  wires  as  not  to  interfere  with  the  poles  and  wires  of  complainant 
does  not  change  the  rule  of  law  that  the  complainant,  seeking  an  injunction, 
must  by  his  bill  show  the  necessity  for  it  by  the  statement  of  facts,  from 
which  the  court  may  decide,  and  not  by  the  mere  statement  that  complainant 
will  be  irreparably  injured.  The  only  difference  is  that,  if  the  contract  pre- 
scribed any  terms  different  from  those  which  the  law  would  demand  without 
the  special  contract,  then  the  allegations  must  be  of  facts  which  would  show 
a  violation  of  the  contract  or  condition  prescribed  by  the  city  ordinance, 
which  if  there  were  no  contract  or  ordinance  prescribing  conditions,  the  alle- 
gations would  have  to  show  facts  from  which  the  law  would  infer  actionable 
injury.** 
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In  this  respect  it  would  seem  that  it  cannot  be  successfully 
tended  that  the  averments  of  the  original  bill  are  more  than 
elusions  of  the  pleader.  The  size  of  the  pole,  its  capacity, 
number  of  wires  thereon,  the  proximity  of  these  wires  on 
another,  or  their  location  on  the  pole,  are  material  facts  w! 
undeveloped  by  the  bill,  original  and  as  amended.  MonJtgo\ 
Light  &  Water  Power  Co,  v.  Citizens'  Light,  Heat  &  Power  i 
parvy  (Ala.),  9  Am.  Electl.  Cas.  — ,  38  So.  1026. 

Neither  of  the  parties  claim  any  exclusive  privilege  or 
chise  to  use  the  streets  of  the  city.  Such  claim,  if  it  were  n 
would  be  futile  under  the  principles  of  law  applicable  to  the  ( 
of  franchises  by  municipal  corporations  to  corporations  or  na 
persons  for  the  purpose  of  erecting  and  maintaining  public 
ties.  Const.  §  22 ;  Montgomery  Light  &  Water  Power  Com 
V.  Citizens*  Light,  Heat  &  Power  Company,  supra,  and  aut 
ties  there  cited.  By  the  amendment  to  the  bill  it  would 
that  the  complainant  does  claim  the  exclusive  ownership 
privilege  with  respect  to  the  pole  in  controversy;  and  the  ii 
ence  by  the  appellant  is  that  the  bill  as  amended  shows  tha 
respondent  was,  by  stringing  or  attempting  to  string  its  win 
the  pole  as  alleged,  taking  or  attempting  to  take  the  private  ] 
erty  of  the  appellant  without  its  consent  and  without  just 
pensation  being  first  made  therefor.  Therefore  it  is  argue< 
the  appellant  that  the  bill  as  amended  is  brought  within  that 
of  cases  in  which  it  has  been  held  that  where  "  it  is  affirmat 
and  distinctly  averred  that  property  of  which  the  complainant 
possessed  has  been  wrongfully  taken  possession  of  by  a  defen< 
which  has  not  proceeded  to  its  condemnation  in  the  mode 
scribed  by  law,  and  has  not,  in  obedience  to  the  Constitution,  i 
therefor  just  compensation,  these  facts  of  themselves,  withou 
gard  to  any  question  of  irreparable  injury,  give  the  court  j 
diction  to  prevent  the  further  invasion  of  the  property  by  in; 
tion."  The  court  in  the  case  of  Highland  Ave.  <&  Belt  R,  R 
V.  Matthews,  99  Ala.  24,  10  So.  267,  14  L.  R.  A.  462,  spea 
of  this  branch  of  equity  jurisdiction,  said: 

"The  jurisdiction  of  a  court  of  equity  to  prevent  the  oommission  of 
a  wrong  is  not  based  upon  the  absence  or  inadequacy  of  legal  remedies  fc 
recovery  of  damages  for  the  wrong  when   it  has  been  consummated, 
recognized  equitable  remedies  may  find  support  upon  either  of  two  gro 
(1)   Upon  the  special  jurisdiction  of  courts  of  equity  to  confine  oorpori 
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to  the  exercise  of  the  powers  conferred  upon  them  by  law;  and  (2)  upon 
tke  inadequacy  of  legal  remedies  to  protect  the  constitutional  right  in  its 
catirety,  courts  of  law  being  unable  to  compel  the  payment  of  compensation 
tt  the  property  owner  before  his  property  is  taken,  injured,  or  destroyed." 

In  this  view  of  the  case  it  would  be  of  importance  "  to  subject 
to  analysis  the  allegations  of  the  bill,  and  determine  whether 
irreparable  injury,  in  the  sense  of  that  term  in  a  court  of  equity, 
is  shown  by  them."  Birmingham  Traction  Co.  v.  Birmingham 
Sy,  &  Elec,  Co.,  119  Ala.  129,  24.So.  36S ;  Birmingham  Traction 
Co.  V.  Sou.  Bell  Co.,  119  Ala.  144,  24  So.  731. 

Granting  that  the  averments  of  the  bill  as  amended  show  that 
the  respondent  is  a  corporation  vested  with  the  authority  to  exer- 
cise the  right  of  eminent  domain,  we  must  examine  the  case  as 
presented  by  the  bill  as  amended  and  the  sworn  answer  thereto, 
and  determine  whether  or  not  the  injunction  was  rightfully  dis- 
solved. In  its  answer  to  the  bill  as  amended  the  respondent 
makes  specific  denial  of  the  facts  set  up  in  the  amended  bill,  and 
also  avers  that  at  the  time  the  complainant  was  granted  by  the 
city  authorities  the  franchise  under  which  it  was  operating  there 
was  in  force  in  the  city  an  ordinance  which  provided  that  all  com- 
panies erecting  or  operating  electric  light  and  power  wires,  tele- 
phone and  telegraph  wires,  or  any  other  wires  in  the  streets  or 
along  the  alleyways  or  across  the  public  places  of  the  city  of  Mont- 
gomery, should  occupy  the  same  poles  that  were  at  such  time  in 
use  by  any  other  electric  company,  whenever  such  joint  use  was 
practicable,  to  be  determined  by  the  committee  of  electric  control 
of  the  said  city  coimcil  of  Montgomery,  and  that  the  company  so 
stringing  its  wires  upon  any  pole  or  poles  already  in  use  by  any 
electric  company  should  pay  to  the  latter  such  rental  or  compensa- 
tion for  the  joint  use  of  such  poles  as  said  companies  might  agree 
upon,  and,  if  they  failed  to  agree,  then  such  as  may  be  fixed  by 
the  city  electrician  of  the  city  of  Montgomery.  It  is  further 
shown  in  the  answer  that  by  an  ordinance  contract  made  on  the 
30th  of  April,  1902,  "  between  the  appellant  and  the  city  council 
of  Montgomery,  all  poles  then  or  thereafter  erected  and  all  wires 
then  or  thereafter  strung  by  appellant  should  be  subject  to  the 
then  existing  or  any  future  ordinance  that  might  be  passed  as 
far  as  applicable,  and  that  the  city  coimcil,  in  its  discretion,  might 
grant  permission  to  any  other  electric  liorht,  telegraph,  telephone, 
or  other  companies  using  wires  to  string  their  wires  upon  the  poles 
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of  appellant,  upon  condition  that  such  other  companies  sho 
pay  a  reasonable  compensation  for  the  use  of  said  poles."  I 
then  shown  by  the  answer  that  the  city  council  of  Montgon 
adopted  a  resolution  whereby  the  committee  of  electric  control 
said  city  council,  together  with  the  city  electrician,  were  dire( 
to  designate  what  poles  in  use  by  other  companies  along  the  n 
described  by  the  city  electrician  for  this  respondent  to  string  w 
should  be  used  by  the  respondent,  and  to  determine  which  of 
poles  so  designated  it  was  practicable  for  respondent  to  use 
stringing  its  wires  jointly  with  the  complainant.  It  is  then  dn 
that  the  committee  on  electrical  control  and  the  city  electric 
ascertained  that  the  joint  use  of  the  pole  in  controversy  was  p 
ticable,  and  the  committee  on  electrical  control,  after  invest 
tion,  authorized  and  directed  respondent  company  to  string 
wires  on  said  pole.  It  is  further  shown  that,  the  parties  (c 
plainant  and  defendant)  having  been  unable  to  agree  on 
compensation  to  be  paid,  the  city  electrician  fixed  the  amo 
which  appellee  tendered  to  the  complainant,  and  the  complaii 
refused  and  declined  to  accept  the  amount. 

The  complainant  having  accepted  its  franchise  under  the  < 
ditions  stipulated  in  its  contract  and  the  ordinances  of  the 
then  in  existence,  it  cannot  be  said  that  it  is  not  bound  by 
qualifications  fixed  upon  the  franchise  by  the  contract  and  o 
nance.     It  is  obvious  from  a  glance  at  the  contract  and  ordinal 
in  the  record  that  the  city,  as  it  had  a  right  to  do,  reserved 
right  to  regulate  the  use  by  complainant  of  the  poles  set  by  it,  j 
proceeding  in  accordance  with  the  terms  of  the  ordinances 
contract,  that  it  had  the  right  to  determine  whether  or  not  it 
practicable  for  the  defendant  to  use  the  pole  in  controversy  joi: 
with  the  complainant;  and  in  doing  this  we  will  presume 
it  was  done  by  the  authorities  with  due  consideration   for 
rights  of  the  parties  and  the  safety  of  the  public,  and  furt 
that  under  the  direction  of  the  city  authorities  the  responc 
might  use  the  pole,  making  compensation  to  complainant  as 
quired  by  the  law.     Under  the  denials  in  the  answer,  which 
specific  and  full,  and  the  averments  therein  which  are  respon 
to  the  bill,  it  seems  to  us  that  the  injunction  could  not  be  retai 
on  the  theory  that  appellant's  property  was  sought  to  be  t^ 
without  just  compensation.     It  is  true,  the  compensation  was 
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paid,  but  it  is  also  true  that  it  was  the  complainant's  fault  that 
it  was  not.  The  amount  of  compensation  was  fixed,  as  was  re- 
qinired  by  the  ordinance  it  should  be,  after  the  complainant  had 
declined  to  agree  with  the  defendant  on  the  amount.  The  amount 
fixed  was  tendered  to  the  complainant,  and  it  declined  to  receive 
it  We  do  not  see  what  more  could  have  been  done  by  the  de- 
fendant, and  the  complainant  cannot  be  allowed  to  make  a  case 
on  this  point  for  equitable  interference  by  its  obstinacy. 

We  are  aware  that  it  was  said  in  the  case  of  Birmingham  Trac- 
tion Co,  V,  Birmingham  By.  £  Elec.  Co.,  supra,  that  refusal  or 
failure  to  agree  on  the  amount  of  compensation  to  be  paid  afforded 
no  ri^t  or  excuse  for  the  taking  of  property  of  another  without 
eondenmation  proceedings  and  payment  of  compensation.  Grant- 
ing that  this  is  a  case  in  which  condemnation  proceedings  might 
have  been  resorted  to,  that  case  is  not  an  analogous  case.  In  that 
ease  there  was  no  duty  to  agree.  Here  both  parties  were  acting 
with  respect  to  privileges  granted  them  by  the  municipality  and 
with  respect  to  property  over  which  the  municipality  had  reserved 
the  right  of  regulation  with  regard  to  the  very  matter  in  dispute. 
The  appellant,  having  accepted  its  franchise  under  the  conditions 
adverted  to,  was  in  duty  bound  to  either  agree  on  the  compensation 
or  accept  the  arbitrament  of  the  city  electrician,  unless  shown  to 
be  arbitrary  or  the  result  of  corruption. 

Finally,  we  conclude,  as  did  the  chancellor  that  it  is  the  safer 
course  to  allow  the  direction  of  the  municipal  authorities  to  pre- 
vail until  upon  a  final  hearing  the  merits  of  the  respective  con- 
tentions may  be  fully  examined  and  made  plain.  The  decree 
dissolving  the  preliminary  injunction  is  affirmed. 

Afibmed. 

Weakley,  C.  J.,  and  Habalson,  and  Dowdell,  J  J.,  concur. 
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Jones  v.  Union  Railway  Company. 

New  York  Supreme  Court,  Appellate  Term  —  April  24,  1906, 

50  Misc.  651,  98  N.  Y.  Supp.  757. 

Death  of  Hobse  bt  Contact  with  Wibe  Which  Had  Been  Thbown  G 
Tbollet  WntE  —  Evidence  —  CoirrRiBuroBT  Neguoence.  —  In  an  ac 
against  an  electric  railway  company  for  damages  for  the  killing  < 
horse,  it  appeared  that  when  the  plaintiff  was  driving  along  defeadi 
track  one  of  his  horses  came  in  contact  with  a  wire  which  had  by  t 
means  been  thrown  over  defendant's  feed  wire.  The  horse  reoeivec 
electrical  shock  from  which  it  immediately  died.  There  was  no  erid 
how  long  the  wire  had  been  in  this  position  except  that  one  of  defendi 
motormen  had  passed  the  spot  eight  minutes  before  and  did  not  obi 
it.  It  was  held  that  the  evidence  was  not  sufficient  to  show  the  raii 
company  guilty  of  negligence,  and  that  the  question  of  the  plain 
negligence  was  a  question  for  the  jury. 

Appeal  by  the  defendant  from  a  judgment  in  favor  of  the  pi 
tiflF  rendered  in  the  Municipal  Court  of  the  city  of  New  Y 
Reversed. 

Before  Scott,  P.  J.,  and  Tbuax  and  Bischoff,  J  J. 
William  E.  Weaver,  for  appellant. 
Headley  M.  Oreene,  for  respondent. 

Opinion  by  Scott,  P.  J. : 

The  defendant  operates  its  railway  by  means  of  an  overt 
trolley.  About  half-past  5  o'clock  on  the  20th  day  of  Auj 
1905,  the  plaintiff  was  driving  a  truck  with  two  horses  along 
fendant's  tracks,  when  one  of  the  horses  came  in  contact  wii 
wire  which  had  bv  some  means  been  thrown  over  and  then  h 
from  defendant's  feed  wire.  The  horse  received  an  electi 
shock,  from  which  it  immediately  died.  The  wire  was  not  < 
kind  used  by  the  defendant,  and  evidently  was  no  part  of 
equipment,  and  the  circumstances  pointed  irresistibly  to  the 
elusion  that  some  mischievous  person  had  thrown  this  loose  p 
of  wire  over  defendant's  feed  wire,  and  left  it  dangling  th 
There  was  no  evidence  how  long  the  wire  had  been  in  this  posit 
except  that  one  of  defendant's  motormen  said  that  he  had  pai 

Injury  to  Horses  from  Contact  with  LIto  BaiL  —  See  Wood  v, 

mington  City  Ry.  Co.,  ante,  and  note  thereunder. 
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tiie  spot  eight  minutes  before  and  had  not  observed  it.     Under 
these  circumstances  there  was  no  evidence  of  defendant's  negli- 
gence to  submit  to  the  jury.     We  think,  also,  that  the  justice 
erred  in  withdrawing  from  the  jury  altogether  any  question  as  to 
plaintiff's  negligence.     While  he  had  a  right  to  assume  that  the 
road  would  be  unobstructed,  he  was  not  wholly  relieved  from  the 
obligation  to  be  reasonably  vigilant  in  watching  for  unexpected 
and  unusual  obstacles,  and  it  was  at  least  a  question  for  the  jury 
whether,  if  he  had  been  so  vigilant,  he  would  not  have  seen  the 
wire  before  he  reached  it 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  ap- 
peUant  to  abide  the  event.     All  concur. 


Vicksbubo  Railway  &  Light  Co.  v.  Miles. 

Mi89i8sippi  Supreme  Court  —  April  SO,  1906. 

4  St.  Ry.  Rep.  556»  40  So.  748. 

SucrmicrrT  —  Injury  to  Horse  Crossing  Track,  by  Reason  of  Electric 
Shock.  —  Where  a  horse  was  injured  while  crossing  the  track  of  an  elec- 
tric railway  by  reason  of  an  electric  shock,  plaintiff  was  entitled  to  offer 
eridence  to  show  by  a  continuous  series  of  instances  that  other  horses 
had  received  similar  shocks  by  stepping  on  the  tracks  of  such  company 
at  other  places  on  its  line,  and  that  the  officials  were  fully  advised  and 
notified,  as  tending  to  show  the  continued  negligence  of  the  company  in 
not  keeping  its  track  in  a  safe  condition. 

Appeal  by  defendant  from  judgment  in  favor   of  plaintiff. 
AffiTtned. 

Bait  for  damages  to  recover  the  value  of  a  horse  alleged  to  have  been 
injured  while  crossing  the  track  of  the  appellant  street  railway  by  receiving 
an  electric  shock  which  threw  him  to  the  ground,  breaking  his  leg,  thereby 
rendering  him  useless  to  his  owner,  who  had  him  shot.  The  proof  for  the 
plaintiff  below  shows  that  the  horse  stepped  on  the  track  near  the  power 
boaae,  fell  suddenly  to  the  ground,  and  was  found  to  have  broken  a  leg. 
Plaintiff  offered  evidence  to  show  by  a  continuous  series  of  instances  that 
other  horses  had  received  similar  shocks  by  stepping  on  the  track  of  the 
appellant  railway  company  at  other  places  on  its  line,  and  that  the  officials 
were  fully  advised  and  notified.  The  evidence  was  objected  to  by  the  railway 
company;  for  the  reason  that  it  did  not  show  a  specific  defect,  but  was 
admitted  by  the  court  on  the  ground  that  it  tended  to  show  the  continued 
negligence  of  the  railway  company  in  not  keeping  its  track  in  a  safe  condi- 
tion.   The  defendant  entered  a  plea  to  the  general  issue.     The  case  went  to 

60 
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a  jury,  and  resulted  in  a  verdict  and  judgment  for  the  plaintiff^  from  y 
this  appeal  is  prosecuted. 

Smith,  Hirsh  £  Landau,  for  appellant. 
Hudson  &  Fox,  for  appellee. 

Opinion  by  Calhoon,  J. : 

It  cannot  be  doubted  that  the  injury  to  the  horse  was  cause 
a  loose  connection  of  the  bond  wires,  preventing  proper  gr 
connection,  thus  causing  an  arc  along  the  track  on  the  passa^ 
the  train.  To  show  that  this  did  not  arise  from  an  unayoi< 
accident,  not  to  be  foreseen  or  provided  against,  but  that  it 
because  of  long-continued  negligence  over  the  whole  of  the 
and  which  was  the  subject  of  complaint  to  the  company,  as  ci 
lative  evidence  that  electricity  caused  the  hurt,  it  was  comp 
to  show  other  shocks  to  other  animals  in  other  parts  of  the 
operated  by  one  current,  and  complaint  made.  See  15  Cyc 
and  notes.  This  involves  no  danger  of  a  confusion  of  issues, 
electric  current  over  a  car  line  is  a  continuous  stream,  and,  ] 
erly  bonded  and  connected  is  free  from  danger,  and  a  matt< 
easy  proof  by  the  operator.  In  showing  that  electricity,  i 
gently  controlled,  was  the  origin  of  the  particular  event,  it 
properly  allowed  to  show  other  instances  of  similar  results  \ 
the  same  circuit.  1  Wigmore  on  Evidence,  §§  441-443 ;  Id., 
to  page  642.  It  is  of  the  same  nature  as  evidence  of  fre< 
emission  of  sparks  by  an  engine  to  show  its  negligent  cons 
tion,  and  adding  to  the  probability  that  it  set  out  the  parti 
fire.  An  electrical  current  over  the  same  conductor  is  ju 
much  one  thing  as  an  engine  is.  1  Wigmore  on  Evidence,  f 
et  seq. 

Affirmed, 
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WiTMEE  V.  Buffalo  and  Nlloaea  Falls  Eleoteio  Light  and 

PowEE  Co. 

Hew  York  AppeUate  Division,  Fourth  Department  —  May  2,  1906. 

112  App.  Div.  698,  98  N.  Y.  Supp.  781. 

LSkath  fbom  Contact  with  Incandescent  Light  —  Evidence.  —  In  an 
action  against  an  electric  light  company  to  recover  damages  for  death 
canaed  by  an  electric  shock,  it  appeared  that  the  decedent  hearing  a  buz8- 
iog  noise  in  an  electric  circuit  which  lighted  his  house  took  hold  of  an 
incandescent  light  wire  in  his  cellar  supposed  to  carry  a  harmless  current 
and  received  a  shock  which  killed  him.  On  the  issue  whether  the  high- 
tension  current  came  from  wires  maintained  by  the  defendant  and  for 
the  condition  of  which  the  defendant  was  responsible  or  whether  it  came 
through  a  fire  alarm  wire  which  broke  and  fell  upon  the  high-tension 
wire  for  which  accident  defendant  would  not  be  liable,  the  court  on  all 
the  evidence  held  that  the  question  was  properly  left  to  the  jury. 

S.  Same  —  Instructions  —  Case  Requibed.  —  It  was  proper  for  the  court 
to  charge  that  the  defendant  was  required  to  use  reasonable  care  in  con- 
structing and  maintaining  its  electric  system  to  prevent  the  secondary 
wire  which  entered  the  plaintiff's  house  from  being  charged  with  a  high 
voltage  current. 

S.  Sams  —  Contributobt  Negligence.  —  Where  it  appeared  that  a  house  cir- 
enit  was  not  supposed  to  carry  a  high-tension  wire  current,  the  question 
of  the  contributory  negligence  of  a  person  killed  by  a  shock  from  such 
honae  circuit  was  for  the  jury. 

4.  Same — When  Lighting  Contract  Does  Not  Relieve  from  Liability  fob 
Nbguoence.  —  Where  a  contract  for  lighting  a  house  provided  that  the 
lifting  company  should  not  "  be  liable  in  any  event  for  damage  to  person 
or  property  arising,  accruing  or  resulting  from  the  use  of  the  light," 
soeh  company  was  not  relieved  from  liability  for  negligence  in  permitting 
an  excessive  current  to  enter  said  house  from  its  wires. 

S.Sams  —  Evidence  —  Res  Gestae.  —  In  an  action  to  recover  for  death 
caused  by  shock  from  an  incandescent  light,  declarations  made  by  the 
deceased  to  his  wife  just  before  the  accident  when  turning  off  the  switch, 
in  response  to  her  asking  him  to  be  cautious,  stating  that  there  was  no 
danger  and  that  a  dangerous  current  could  not  get  into  the  house,  were 
admissible  as  part  of  the  res  gestos. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supremo 
Court  in  favor  of  the  plaintiff  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial.     Affirmed. 

The  action  is  brought  to  recover  damages  for  the  death  of  plaintiff's  hus- 
band through  negligence  of  the  defendant,  resulting  from  his  coming  in  contact 
with  a  highly  overcharged  wire  in  the  home  of  deceased  at  Niagara  Falls 


lajviiea  from  Shook  from  Inoandesoent  Ifiglit*  —  See  note  to  Peters 
«.  Lfffiehbwrg,  etc,  Light  Co.,  post. 
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on  the  27th  day  of  September,  1903.    The  claim  of  the  plaintiff  is  that 
wires   used   for   supplying    light   to   the   deceased    had   become   oyerchai 
through  the  defendant's  negligence,  and  the  deceased,  being  unaware  of  1 
dangerous  condition,  took  hold  of  an  extension  cord,  at  the  end  of  which 
an  electric  light  bulb  used  for  lighting  the  cellar  or  basement  of  the  hoi 
and  was  killed. 

Before  McLennan,  P.  J.,  and  Spbino,  Williams,  Nash,  a 
Keuse,  JJ. 

Maurice  C.  Spratt,  for  appellant. 

Fred  M.  Ackerson,  for  respondent. 

Opinion  by  Kbuse,  J. : 

That  Loren  T.  Witmer  came  to  his  death  by  coming  in  cont 
with  a  wire  overcharged  with  a  deadly  current  of  electricity 
scarcely  disputed.  Neither  is  the  fact  seriously  controverted  tl 
ordinarily  the  current  was  not  deadly,  or  even  dangerous.  1 
incandescent  electric  lighting  was  used  in  this  house.  The  inc 
descent  circuit  voltage  was  about  2,200,  carried  on  two  primi 
wires,  which  distributed  the  electricity  about  the  city.  Tra 
formers  were  placed  in  various  parts  of  the  city,  which  redui 
or  stepped  it  down,  as  it  is  stated,  from  a  voltage  of  2,200 
about  106,  and  at  this  reduced  voltage  it  was  used  for  light 
the  houses  and  other  places.  Less  than  500  voltage  is,  un( 
ordinary  circumstances,  not  dangerous  to  human  life,  so  that, 
the  deceased  came  to  his  death  by  coming  in  contact  with  a  curr 
of  electricity,  it  is  reasonably  certain  that  the  current  excee< 
the  usual  house-lighting  voltage. 

No  claim  is  made  that  the  defendant  is  liable  for  the  wiring 
the  house,  for  that  was  not  done  by  the  defendant.  The  s 
claim  of  the  plaintiff  is  that  the  defendant,  through  its  want 
care  and  attention  in  respect  to  the  matters  which  will  be  adver 
to  a  little  later,  was  responsible  and  became  liable  for  the  cor 
quences  resulting  from  the  overcharged  condition  of  the  wires 
this  house,  which  caused  the  death  of  the  deceased,  and  that  qi 
tion  is  the  serious  question  presented  by  this  appeal. 

It  appears  that  on  the  early  morning  of  September  27,  19 
between  2  and  3  o'clock  in  the  morning,  an  unusual  buzzing  n( 
was  heard.  The  deceased  was  awakened  by  his  wife,  and  i 
dently  determined  that  the  disturbance  was  due  to  electricity. 
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be  went  upstairs,  and  turned  off  the  entrance  switch  connection. 

His  wife  warned  him  to  be  careful,  and  he  replied  that  there  was 

no  danger ;  that  there  couldn't  enough  come  in  to  hurt  anybody ; 

that  it  would  blow  out  the  transformer  before  it  would  come  in. 

After  turning  off  the  switch,  they  proceeded  on  their  way  dowii- 

stairs,  and  the  buzzing  noise  came  on  again.     The  cellar  indicator 

in  the  dining  room  showed  that  there  was  light  in  the  cellar.     He 

started  down  cellar.     The  noise  continued  about  a  second.     It  had 

ceased  before  he  opened  the  cellar  door.     On  his  way  down  he 

struck  a  match.     The  cellar  was  usually  lighted  by  an  electric 

bulb  attached  to  the  end  of  a  cord.     The  cord  was  about  seven  or 

eight  feet  long,  and  when  not  in  use  was  i;ung  up.     He  took  hold 

of  the  cord,  lifted  it  towards  him ;  the  match  was  going  out.     His 

wife  said,  "  I  will  go  and  get  a  light  for  you."     After  she  had 

turned  and  gone  for  the  light,  the  buzzing  sound  came  on  again, 

the  bulb  lighted  up,  and  at  the  same  time  the  deceased  groaned 

and  fell.     She  was  at  the  head  of  the  cellar  stairs  when  she  saw 

him  take  hold  of  the  wire.     His  wife  and  sister  picked  him  up, 

and  put  him  in  a  sitting  position.     His  wife  went  for  a  doctor, 

and  at  her  return  the  deceased  had  been  carried  upstairs  by  his 

father  and  his  sister;  they  were  working  over  him,  but  he  was 

evidently  dead,  for  they  were  unable  to  revive  him. 

The  high  tension  wire  of  the  arc  system  carried  a  voltage  of 
7,500.  That  this  current  was  communicated  in  some  measure 
and  by  some  means  to  the  wires  of  the  residence  of  the  deceased 
is  reasonably  certain ;  indeed,  both  parties  so  claim.  The  serious 
question  is,  whether  it  was  done,  as  is  claimed  on  behalf  of  the 
plaintiff,  by  the  proximity  of  the  arc  and  incandescent  wires  and 
their  sagging,  or  by  the  limbs  of  a  tree  through  which  the  two 
wires  passed  connecting  them,  thus  surcharging  the  incandescent 
wire,  or  both;  or  whether,  as  is  claimed  on  behalf  of  the  defendant, 
the  fire  alarm  wire  fell  upon  the  high  tension  arc  wire,  conveying 
the  current  in  some  manner  to  the  telephone  wire,  and  then  from 
the  telephone  wire  to  the  incandescent  wire,  and  eventually  finding 
its  way  into  the  home  of  the  deceased.  If  the  latter,  then  under 
the  rule  of  law  adopted  by  the  learned  trial  court  a  recovery 
against  the  defendant  cannot  be  sustained,  for  such  was  the  charge 
to  the  jury.  It  seems  reasonably  certain  that  the  fire  alarm  wire 
fell  upon  the  high  tension  arc  light  wire,  or  in  some  way  the  cur- 
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rent  from  the  high  tension  wire  waa  oommimicated  to  the  fii 
alarm  wire,  but  it  is  still  open  to  doubt  as  to  whether  this  ore 
charged  current  was  communicated  to  the  telephone  wire,  u 
from  the  latter  to  the  incandescent  wire,  and  from  thence  inl 
this  house.  It  was  a  stormy  night,  and  high  winds  preraiki 
The  alternate  buzzing  and  the  light  coming  on  momentarily'  u 
then  disappearing  would  seem  to  indicate  that  tbere  was  an  alte 
nating  current  transmitted  to  the  wires  in  this  house.  The  i 
fendant  contends  that  this  same  condition  waa  apparent  on  d 
fire  alarm  syatem,  as  testified  to  by  the  person  in  charge,  at  ^ 
the  same  time  that  the  accident  occurred;  thus  lending  credot 
to  the  claim  that  the  current  was  not  only  alternating,  but  nu 
well  have  been  caused  by  the  swaying  motion  of  the  wires,  tb 
causing  intermittent  contact,  or  proximity  of  wires  sufficient 
close  to  communicate  the  current  from  the  high  to  the  low  tensii 
wires.  The  defendant  contends  that  this  intermittent  current  w 
produced  by  the  swaying  of  the  telephone  wire  by  the  wind,  whi 
the  plaintiff  contends  that  it  was  the  swaying  motion  of  the  oth 
wires  and  the  intermittent  contact  between  the  two  wires  ea 
municated  by  the  limbs  of  the  trees  which  were  being  swayed  1 
the  wind.  Witnesses  were  called  upon  both  sides  testifying 
what  they  observed  before  and  after  the  accident  with  referen 
to  conditions  in  the  trees  and  on  the  wires  and  transformers,  ai 
other  conditions  which  might  throw  some  light  upon  the  qnesdo 
Without  going  into  the  details  of  the  testimony,  we  think  t 
evidence  presented  a  fair  question  of  fact  for  the  jury,  and  findii 
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ground,  and  that  the  deceased  knew  that,  and  was  reasonably 
familiar  with  the  dangers  of  electric  current ;  but  it  must  be  re- ' 
membered  that  ordinarily  the  house  wires  did  not  carry  a  suffi- 
ciently strong  current  to  make  it  dangerous,  so  that  from  the  lack 
of  insulation  or  for  any  other  reason  would  be  dangerous  to  take 
hold  of  this  extension  cord.  Under  all  the  circumstances,  it  was  a 
qaestion  of  fact  for  the  jury  to  determine  whether  the  deceased 
was  free  from  contributory  negligence. 

The  contract  under  which  the  defendant  supplied  light  to  the 
deceased  contained  the  following  provision : 

"In  ease  the  supply  of  light  should  fail,  whether  from  natural  causes  or 
aeeident  in  any  way,  this  company  shall  not  be  liable  for  damage  by  reason 
of  sndi  failure,  nor  shall  it  be  liable  in  any  event  for  damage  to  person  or 
property  arising,  accruing,  or  resulting  from  the  use  of  the  light." 

It  is  contended  by  the  defendant  that  this  provision  exonerates 
the  defendant  from  liability  for  damages,  even  if  caused  through 
its  own  negligence.  We  cannot  assent  to  this  claim.  Contracts 
of  this  character,  to  warrant  such  a  construction  respecting  the 
n^ligence  of  a  party  in  omitting  a  plain  legal  duty,  must  do  so 
in  terms  and  expressly  provide  to  exempt  from  such  liability. 
'Nicholas  v.  N.  Y.  C.  &  H.  R.  R.  R.,  89  N.  Y.  370 ;  Jennings  v. 
0.  T.  &  G.  Co.,  127  N.  Y.  438,  28  N.  E.  394;  Rathbone  v.  N.  Y. 
C.  &  H.  R.  R.  R.,  140  K  Y.  48,  51,  35  K  E.  418. 

As  regards  the  statements  made  by  the  deceased  to  his  wife 
when  the  switch  was  being  turned  off,  stating  that  there  was  no 
danger,  that  a  sufficient  current  could  not  get  into  the  house,  in 
response  to  her  statement  asking  him  to  be  careful,  we  think  they 
constitute  a  part  of  the  res  gestce,  and  were  competent.  Waldele 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  95  N.  Y.  274,  279,  47  Am.  Eep. 
41 ;  Landon  v.  P.  A.  Ins.  Co.,  43  App.  Div.  487,  60  N.  Y.  Supp. 
188. 

We  conclude  that  the  verdict  of  the  jury  should  not  be  dis- 
turbed, and  that  there  are  no  errors  requiring  a  new  trial. 

The  judgment  and  order  should  be  affirmed. 
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Delahunt  et  al.  v.  United  Telephone  &  Tblsobaph  Co. 

Pennayltfonia  Supreme  Court  —  May  H,  1906, 
215  Pa.  241,  64  AtL  515. 

1.  Tklkphones  —  Death  of  Subscbibeb  —  Res   Ipsa  Loquxtub.  —  The  doe- 

trine  of  ree  ipsa  loquitur  applies  where  a  subscriber  on  takiiig  hold  of 
the  transmitter  receives  a  shock  killing  him  instantly. 

2.  Same  —  Duty  to  Patrons.  —  It  is  the  duty  of  a  telephone  company  to 

exercise  at  all  times  the  highest  degree  of  care  and  vigilance  to  proteet 
patrons  from  a  dangerous  electric  current  over  its  wires  from  any  source. 

3.  Same  —  Coittbibutobt  Nbqugencb.  —  A  patron  of  a  telephone  eompany, 

knowing  that  the  current  of  electricity  necessary  to  operate  a  telephone 
was  harmless,  was  not  guilty  of  contributory  negligence  in  taking  hold 
of  the  transmitter  while  standing  on  a  wet  carpet. 

Appeal  by  defendant  from  judgment  for  plaintiffs.     Affirmed. 

At  the  trial  Mary  G.  Lenny  was  asked  this  question :  "  Q.  How  is  Margaret 
as  to  being  in  possession  of  all  her  faculties?  Mr.  Geary:  That  is  objected 
to.  It  is  not  a  question  of  the  child's  condition.  The  Ck)urt:  The  child's 
condition  might  be  such  as  to  make  the  father  liable  to  contribute  more  to 
it  than  he  ordinarily  would.  The  objection  is  overruled.  (Exceptions  noted 
for  defendant.)"  The  court  admitted  under  objection  the  letter  from  defend- 
ant's manager  to  Thomas  F.  Delahunt,  quoted  in  the  opinion  of  the  Supreme 
Court.  The  court  also  admitted  under  objection  the  testimony  of  James 
Mullen  taken  at  a  former  trial  of  the  case. 

The  court  charged  in  part  as  follows : 

"The  deceased,  it  appears  took  hold  of  the  telephone,  either  to  use  it»  or 
for  some  purpose,  and  under  the  ruling  of  the  court  that  was  a  thing 
he  had  a  perfect  right  to  do.  This  defendant  company  having  supplied 
him  with  a  telephone  for  his  use,  he  had  a  right  to  believe  that  they 
would  supply  him  with  an  instrument  which  would  be  perfectly  safe  to 
use  in  the  ordinary  way,  and  consequently  having  been  injured  in  tak- 
ing hold  of  the  telephone  the  court  has  held,  and  instructs  you,  that  that 
is  sufficient  evidence,  when  uncontradicted,  of  the  negligence  of  the  defend- 
ant. It  has  been  urged  upon  you  by  the  defendant's  counsel  that  the  de- 
ceased, the  father  of  the  plaintiffs,  was  guilty  of  contributory  negligence.     If 

Duty  of  Telephone  Companies  to  Patrons.  —  Although  telephone  com- 
panies inviting  the  public  to  use  their  instruments  are  not  insurers  {Bruckner 
V.  Oaineshoro  Telephone  Co.,  post,  125  Ky.  92,  100  S.  W.  238),  and  are  not 
obliged  to  guarantee  the  safety  of  their  system  under  all  possible  conditions 
{Wells  V.  Northeastern  Telephone  Co.,  ante,  101  Me.  371,  64  Atl.  648),  they 
must  exercise  a  high  degree  of  care  to  protect  their  patrons  from  the  dangers 
incident  to  the  business  and  to  protect  patrons  from  a  dangerous  electric 
current  over  its  wires  from  any  source.  Byron  Telephone  Co,  v.  Sheets,  ante, 
122  111.  App.  6. 
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be  was,  if  his  own  negligence  contributed  in  any  way  to  the  accident,  these 

ehiMjen  cannot  reoover.    The  contributory  negligence  alleged  is  that  having 

beard  a  sound,  or  clicking,  which  one  of  the  witnesses  described  as  resembling 

the  noise  of  a  cricket,  he  ought  not  to  have  touched  the  telephone.    You  will 

eoBsider  whether  that  testimony  shows  that  there  was  anything  which  oc- 

eorred  that  night  to  put  him  on  his  guard  or  warn  him  that  it  was  dangerous 

for  him  to  touch  that  telephone.     Both  of  the  witnesses  said  they  heard  this 

■irise  and  that  he  went  over  and  took  hold  of  the  speaking  transmitter  and 

palled   it   down,   and   the   injury   happened   immediately   after.    What   had 

oeemred  to  warn  him  that  that  was  a  dangerous  thing  to  do?    In  order  to 

BM  the  transmitter  it  would  be  necessary  for  him  to  pull  it  down  to  a  height 

that  would  enable  him  to  speak  into  it.    The  fact  that  the  floor  was  wet 

joa  will  consider;  you  will  consider  whether  there  was  anything  which  would 

cause  a  reasonable  man  to  suppose  that  he  might  not  use  that  telephone  in 

tlM  ordinary  way,  and  if  there  was  nothing  to  so  warn  him,  and  put  him  on 

his  guard,  he  would  not  be  guilty  of  any  contributory  negligence." 

Verdict  and  judgment  for  plaintiffs  for  $10,175.89. 

Before  Mitchell,  C.  J.,  and  Fell,  Beown,  Elkin,  and 
Stew  AST,  JJ. 

A.  B.  Oeary  and  Joseph  H.  Hinkson,  for  appellant. 

0.  B.  Dickinson  and  John  E.  McDonough,  for  appellees. 

Opinion  by  Bbown,  J.  : 

The  father  of  the  appellees  was  a  patron  of  the  appellant.  Dur- 
ing the  month  of  February,  1902,  there  was  a  severe  storm,  and 
the  connection  of  his  telephone  with  the  exchange  was  broken. 
This  disconnection  continued  for  some  weeks,  and,  according  to 
the  theory  of  the  appellant,  which  seems  to  be  accepted  as  correct, 
the  telephone  was  not  connected  with  the  exchange  at  the  time  the 
decedent  was  shocked  to  death  in  taking  hold  of  the  transmitter. 
The  allegations  of  the  appellees,  as  set  forth  in  their  statement,  is 
that  the  appellant,  "  by  its  careless  and  negligent  management  of 
its  wire  system,  permitted  one  of  its  wires,  which  was  not  properly 
insulated,  to  come  in  contact  with  the  wires  of  another  company, 
heavily  charged  with  electricity,  whereby  the  said  electric  current 
was  conveyed  to  the  said  telephone  of  said  Thomas  F.  Delahunt 
when  he  was  making  proper  and  lawful  use  thereof,  whereby  by 
reason  of  the  premises  and  the  negligence  of  the  said  defendant 
company  he  received  a  heavy  shock  of  electricity  and  was  thereby 
then  and  there  killed.''  During  the  disconnection  of  the  dece- 
dent's telephone  with  the  exchange  he  received  a  letter  from  the 
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manager  of  the  company,  which  was  properly  admitted  in  < 
dence  by  the  court,  and  of  which  the  following  is  a  copy : 

**  United  Telephone  and  Telegraph  Company,  Chester,  March  18,  1902. 
Thomas  F.  Delahunt^  2l8t  and  Edgmont  avenue,  Chester,  Pa.  —  Dear 
I  regret  to  hear  you  have  been  among  the  unfortunate  subscribers  li 
along  Edgmont  avenue,  and  assure  you  we  are  making  every  possible  el 
to  get  you  back  into  service,  and  hope  to  do  so  by  the  last  of  this  week  or 
first  of  next.  I  will  gladly  make  your  'phone  one  of  special  import 
and  get  you  connected  at  the  earliest  possible  moment.  We  are  goin| 
renew  your  service  up  Walnut  street,  thus  explaining  the  seeming  nef 
of  that  part  of  the  city.    Yours  very  truly,  W.  P.  Hull,  Manager." 

On  the  evening  of  April  9,  1902,  a  sound  resembling  the  m 
made  by  a  cricket  came  from  the  direction  of  the  telephone,  i 
the  deceased  said:  ^^  I  believe  that  is  the  'phone.  I  wondei 
it  is  in  use."  He  then  got  up,  walked  over  to  it,  and  took  hole 
the  transmitter  with  both  hands,  drawing  it  down.  As  he 
80  there  was  a  flash  of  flame  all  around  the  telephone,  and  he 
almost  instantly  killed  by  an  electric  shock.  After  the  appel 
had  shown  this  they  were  about  to  prove  the  specific  nc 
gence  charged  against  the  appellant,  when  the  learned  trial  ju< 
evidently  of  opinion  that  the  case  came  within  the  rule  res  i 
loquitur,  told  them  that  it  was  not  necessary  to  do  so,  and  that 
testimony  which  they  proposed  to  offer  might  be  admissible 
rebuttal,  if  the  defendant  should  show  it  had  exercised  pre 
care.  It  offered  no  testimony,  and  on  this  appeal  from  the  ji 
ment  on  the  verdict  against  it  the  important  and  main  quesi 
is  the  correctness  of  the  ruling  of  the  trial  judge  that  the  plaini 
were  not  required,  in  the  first  instance,  to  prove  more  than  1 
their  father  was  killed  by  an  electric  shock  in  using  the  ins 
ment  which,  with  its  connections,  the  appellant  had  fumishec 
him  as  one  of  its  subscribers. 

This  ruling  was  made  on  the  authority  of  Alexander  v.  Na 
coke  Light  Co.,  9  Am.  Electl.  Cas.  188,  209  Pa.  571,  58  Atl.  IC 
67  L.  R.  A.  475.  Electricity  is  the  agent  by  which  telephc 
become  the  means  of  communication  from  one  point  to  anotl 
and  it  may  be  conceded,  as  the  appellant  contends,  that  the  cun 
needed  for  their  use  is  not  a  dangerous  one.  In  this  case  it  i 
be  still  further  conceded  that  the  current  with  which  the  decei 
came  in  contact  did  not  come  from  the  exchange  of  the  appelli 
but  at  tlie  same  time  it  cannot  be  questioned  that  it  came  over 
of  its  wires  leading  to  the  telphone  of  one  of  its  patrons,     Tho 
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this  wire  was  intended  to  conduct  only  a  harmless  current  the 
appellant  was  bound  to  know  that  it  could  become  the  conductor 
<rf  a  deadly  one,  and  that  such  a  current  would  pass  over  it,  if  it 
was  not  properly  insulated,  and  should  come  in  contact  with  a 
wire  heavily  and  dangerously  charged.  It  was,  therefore,  as  much 
the  duty  of  the  company  to  see  that  no  such  current  should  thus 
pass  oTer  its  wires  as  it  was  to  send  only  a  harmless  one  from  its 
own  exchange.  Its  duty  to  its  patrons  was  to  exercise  at  all  times 
the  highest  degree  of  care  and  vigilance  to  protect  them  from  a 
dangerous  electric  current  over  its  wires  from  any  source.  This 
is  the  implied  undertaking  of  every  telephone  company,  and  in 
towns  and  cities  threaded  with  dangerous  electric  wires  the  duty 
of  the  company  is,  by  constant  supervision  of  its  wires,  to  prevent 
their  becoming  conductors  of  a  dangerous  current  from  others. 
When  they  do  become  conductors  of  it,  there  is  reasonable  evidence 
that  there  has  been  a  neglect  of  duty,  and  the  burden  is  cast  upon 
the  telephone  company  of  showing  that  it  had  not  been  negligent. 
As  it  is  not  an  insurer  of  its  patrons  against  the  danger  of  electric 
currents  on  its  wires,  the  law  will  not  hold  it  responsible  for  what 
it  cannot  help  and  for  what  may  happen  in  spite  of  its  exercise  of 
the  care  and  vigilance  required  of  it ;  but  when,  as  here,  there  is 
an  accident,  which  in  itself  affords  reasonable  evidence  of  negli- 
gence, it  must  show  why  it  should  be  relieved  from  liability.  The 
rule  upon  this  subject,  as  laid  down  in  Scott  v.  London,  etc.  Docks 
Co.,  3  Hurlst.  &  C.  696,  is: 

''Where  the  thing  is  shown  to  be  under  the  management  of  the  defendant 
or  his  servants,  and  the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanations  by  the  defendants,  that  the 
accident  arose  from  want  of  care." 

This  rule,  reannounced  in  Oil  Co,  v.  Penna  Torpedo  Co.,  190 
Pa.  350,  42  Atl.  707,  is  not  stretched  in  applying  it  to  the  present 


By  a  number  of  assignments  of  error  we  are  asked  to  say  that 
the  court  erred  in  not  directing  a  verdict  for  the  defendant  on  the 
ground  of  the  contributory  negligence  of  the  deceased.  Counsel 
for  appellant  very  properly  state  that  the  current  of  electricity 
necessary  to  operate  a  telephone  will  injure  no  one.  The  deceased 
knew  this,  and,  of  course,  felt  that  his  telephone  was  as  harmless 
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as  it  was  useful,  and  there  was  no  reason  why  he  should 
hesitated  to  take  hold  of  the  transmitter.  He  had  been  noi 
by  the  manager  of  the  company  that  the  connection  of  his 
phone  with  the  exchange  would  be  established  ^*  at  the  ea 
possible  moment/'  and  when  he  heard  the  noise  coming  fro: 
he  evidently  thought* it  had  been  connected,  for  he  said: 
believe  that  is  the  'phone."  In  then  getting  up,  walking  ov 
it  and  taking  hold  of  the  transmitter,  he  did  just  about  what 
body  else  would  have  done  under  the  circumstances;  but  be^ 
he  happened  to  stand  on  a  wet  carpet  and  the  transmitter 
made  of  metal,  it  seems  to  be  seriously  contended  that  he 
guilty  of  negligence,  and  that  the  court  ought  to  have  so  instn 
the  jury.  If  the  current  of  electricity  needed  for  telephones 
dangerous,  a  consideration  might  possibly  be  given  to  this  pr< 
tion,  but  it  cannot  be  so  dignified  under  the  facts  in  the  pr 
case.  In  submitting  the  question  of  the  contributory  neglij 
of  the  deceased  to  the  jury,  the  appellant  was  given  a  chan 
escape,  of  which  the  appellees  might  fairly  have  complainc 
the  finding  had  been  against  them.  The  assignments  of  the  b 
lant  relating  to  this  feature  of  the  case  are  all  overruled. 

One  of  the  appellees,  a  daughter  of  the  deceased,  is  a  deaf  i 
who  was  about  seven  years  of  age  at  the  time  of  her  fal 
death.  In  allowing  her  condition  to  be  made  known  to  the 
the  learned  trial  judge  stated  that,  in  view  of  it,  the  father  i 
have  been  liable  to  contribute  more  to  her  support  '^  than  he 
narily  would."  This  remark  was  true,  as  a  matter  of  fact, 
as  a  legal  proposition,  did  no  harm  to  the  appellant,  for  the 
were  distinctly  instructed  in  language  that  they  could  not 
misunderstood,  that  if  the  appellees  were  entitled  to  recovei 
amount  of  the  verdict  would  have  to  be  limited  to  compens 
to  them  for  loss  of  what  they  could  have  expected  from  their  f 
for  their  support  and  education  while  in  their  minority,  d^ 
which  period  he  would  have  been  entitled  to  their  earnings. 

When  the  testimony  of  James  Mullen,  taking  at  a  former 
of  the  case,  was  offered,  objection  was  made  that  it  had  not 
proven  that  proper  effort  had  been  made  to  secure  the  atten< 
of  the  absent  witness.  This  was  a  matter  for  the  court  b 
with  the  proof  before  it  of  the  effort  that  had  been  made  to 
poena  the  witness,  and  no  error  was  committed  in  admittin 
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testimony.  Of  the  assignments  relating  to  the  charge  of  the  court 
and  the  refusal  to  affirm  defendant's  points,  nothing  need  be  said, 
except  that  they  are  all  overruled.  If  the  verdict  was  excessive, 
it  was  for  the  court  below  to  correct  it.  It  is  not  so  manifestly  un- 
just as  to  call  for  our  interference  with  it. 
Judgment  affirmed. 


Mehan  et  ux.  v.  Lowell  Electkic  Light  Corp. 

Ma»9achu9eii8  Supreme  Judicial  Court  —  May  17,  1906. 
192  Mass.  53,  78  N.  E.  385. 

L  Dbath  of  Oiueb  bt  Shock  from  Iron  Bab  —  Conduct  in  Ekebgenot  — 
QuKsnoN  FOB  JuBT.  —  In  an  action  by  plaintiffs  against  an  electric 
lighting  company  to  recover  for  the  death  of  their  son,  an  oiler,  it  was 
shown  that  the  deceased  met  his  death  while  employed  in  the  defendant's 
power  house  by  receiving  a  shock  from  an  iron  bar,  that  at  the  time  of 
the  mocident  he  was  assisting  another  employee  to  reach  the  source  of 
trouble  in  the  power  house;  heldy  that  the  question  whether  the  enier- 
gency  justified  and  required  the  deceased  to  give  the  assistance  which 
he  did  was  for  the  jury. 

1  SiLMB  —  Evidence.  —  Evidence  held  to  be  sufficient  to  justify  the  jury  in 
finding  that  the  defendant  was  negligent  in  not  properly  grounding  the 
eurrent  from  a  switchboard  whereby  the  deceased  was  killed. 

Exceptions  by  defendant  from  judgment  in  favor  of  plaintiffs. 
Exceptions  overruled. 

John  L.  &  Wm.  A.  Hogan,  for  plaintiffs. 
Wm.  H.  Bent,  for  defendant. 

Opinion  by  Lobino,  J. : 

1.  We  are  of  opinion  that  the  seventh  and  tenth  rulings  asked 
for  were  rightly  refused. 

The  defendant's  first  contention  in  support  of  these  rulings  is 
that  there  was  no  evidence  showing  due  care  on  Mehan's  part  even 
if  he  had  a  right  to  be  where  he  was,  and  the  case  comes  within 
such  cases  as  Cox  v.  South  Shore  R.  R,,  182  Mass.  497,  65  N.  E. 
823,  and  Clare  v.  New  York  &  New  England  R.  R,,  167  Mass. 
39,  40,  44  N.  E.  1054.  But  it  is  to  be  noted  that  the  iron  pillar 
from  which  Mehan  received  the  fatal  sho^k  was  but  three  inches 
from  the  engine  room  floor  on  which  Mehan  was  standing  at  the 
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time,  and  while  it  is  true  that  the  evidence  did  not  warrai 
finding  that  the  shock  was  received  before  Livesey  had  pa 
through  the  opening  made  by  pushing  back  the  upper  bar,  it 
warrant  the  finding  that  it  was  received  within  a  few  seconds  a: 
The  jury  were  warranted  in  finding  that  Mehan  and  Armst 
helped  Livesey  in  pushing  the  bar  through  the  socket  on 
wooden  post,  that  Livesey  rushed  through  the  opening  so  m 
with  his  sand  pail,  to  the  regulator  in  question,  some  twenty 
from  the  bar,  and  was  in  the  act  of  throwing  the  sand  on 
regulator  when  Mehan  received  his  shock.  If  the  emergency  j 
fied  and  required  Mehan  to  be  where  he  was,  the  evidence  in 
opinion  warranted  a  finding  that  Mehan  was  in  the  exercise  of 
care. 

And  we  are  of  opinion  that  the  emergency  did  justify  anc 
quire  Mehan  to  be  where  he  was.  The  emergency  in  ques 
was  described  by  Mehan's  superior,  the  engineer,  as  follows : 

"A  report  like  thunder,  only  it  was  not  like  thunder,  and  a  flash  IJ 
flash  of  lightning.    The  third  regulator  from  me  was  smoking,  and  a 
flame  coming  out  of  one  comer  was  on  the  chain  cable  leading  up  to  the 
it  looked  like  two  tapers;  the  tape  insulation  was  burning." 

This  happened  at  6:05  in  the  morning,  when  there  were 
three  persons  in  the  building,  the  switch  board  tender.  Live 
the  engineer,  Armstrong,  and  the  oiler,  Mehan,  whose  deat! 
the  subject  of  this  action.     Mehan  immediately  rushed  to  the 
which  had  to  be  unscrewed  and  pushed  through  the  socket  be 
Livesey  could  get  into  the  electrical  inclosure  on  the  floor  in  q 
tion,  and  Armstrong,  after  seeing  to  the  engine'  which  was  t 
running,  followed.     The  evidence  warranted  the  finding  that 
three  took  part  in  getting  the  bar  out  of  Livesey's  way.     In 
opinion  the  question  whether  that  emergency  justified  and 
quired  Mehan  to  give  the  assistance  which  he  gave  was  for 
jury,  although  he  was  employed  to  oil  the  engines.     See  Some 
&  Cambria  R.  R.  v,  Oalhraith,  109  Pa.  32,  1  Atl.  371 ;  Ti 
Haute  R.  R,  v.  Fowler,  154  Ind.  682,  56  K  E.  228,  48  L.  R 
631 ;  Pullman  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285, 
L.  R.  A.  215 ;  Sears  v.  Central  R,  R.  &  Banking  Co.,  53  Ga.  fi 
This  conclusion  is  fortified  by  the  testimony  of  Mohan's 
mediate  superior,  Armstrong,  the  engineer,  that  "  in  case  of  fir< 
I  understood  it  his  duty  was  to  assist  in  puting  it  out  if  possibl 
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and  by  the  fact  testified  to  by  Livesey  that  there  was  a  fire  four 
or  five  weeks  before  the  accident  here  in  question^  which  he  (Live- 
sey) assisted  in  putting  out,  and  ^^ Armstrong  and  Mehan  were 
there  assisting." 

The  defendant's  last  contention  is  that  no  reason  is  disclosed 
why  Mehan  took  hold  of  the  post,  if  he  did,  and  no  invitation  for 
him  to  do  so.  The  post  was  but  three  inches  away  from  the  engine 
floor  where  the  emergency  called  Mehan,  and  he  might  uninten- 
tionally have  come  in  contact  with  it. 

2.  We  are  of  opinion  that  the  jury  were  warranted  in  finding 
that  the  defendant  was  negligent,  and  that  the  accident  was  caused 
by  its  negligence.  We  assume  that  the  defendant  was  not  liable 
for  grounding  the  iron  framework  of  the  switch  board  gallery  by 
carrying  from  it  a  copper  wire  to  a  metal  plate  buried  in  the 
gronndy  in  place  of  connecting  it  with  the  water  pipes,  because 
the  former  method  was  in  common  use  although  not  so  good  a 
method  as  the  latter.  But  the  jury  were  warranted  in  finding 
that  the  company  knew  from  the  shocks  received  on  the  day  before 
the  accident  by  the  masons  then  at  work  in  the  basement,  that 
the  system  in  use  was  not  in  fact  carrying  off  the  electricity  which 
found  its  way  into  the  framework,  and  that  it  was  negligent  in 
continuing  under  these  circumstances  without  giving  notice  of  the 
danger,  and  that  that  negligence,  caused  Mehan's  death  because  the 
current  in  the  iron  post  took  the  line  of  least  resistance  through 
his  body  and  the  engine  room  floor  to  the  water  pipes.  For  these 
reasons  the  first  ruling  was  in  our  opinion  rightfully  refused. 

3.  The  eleventh  ruling  asked  for  was  given  in  substance.  The 
presiding  judge  told  the  jury  that : 

"The  law  does  not  say  that  because  an  accident  happens  therefore  the 
employer  was  liable;  that  would  be  reasonable  if  he  was  an  insurance  company, 
but  it  is  not  so.  But  it  assumes  an  employer  to  discharge  his  duty  reason- 
ably, with  reasonable  care,  to  see  the  machinery  is  in  proper  condition,  as 
would  be  safe  from  injury  or  death;  would  discharge  that  duty  just  as  you 
or  I  in  his  place  would  do." 

The  word  "  assumes  "  would  seem  to  be  a  misprint.  However 
that  may  be,  in  answer  to  a  question  from  the  defendant  at  the 
close  of  the  charge  as  to  whether  he  gave  this  ruling  the  presiding 
judge  added : 

"I  have  said  to  the  jury,  without  your  limitations,  as  I  understand  it, 
that  the  mere  occurrence  of  an  accident  would  not  be  evidence  of  negligence. 
That  is  more  general  than  the  request,  and  therefore  carries  it." 
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4.  The  other  contention  made  by  the  defendant  is  that  the  i 
dence  did  not  warrant  a  finding  that  the  father  and  mother  of 
deceased  was  dependent  on  him  for  support  within  Rev.  Laws 
106,  §  73. 

It  is  settled  that  partial  dependence  is  enough.  MulhaU 
Fallon,  176  Mass.  266,  57  N.  E.  386,  64  L.  R.  A.  934,  79  A 
St  Rep.  309 ;  Welch  v.  N.  Y.,  N.  H.  &  E.  R.  R.,  176  Mass.  3 
67  N.  E.  668 ;  Boyle  v.  Columbian  Fire  Proofing  Co.,  182  Mj 
93,  64  N.  E.  726.  The  case  relied  on  by  the  defendant  (Hodt 
V.  Boston  &  Albany  R.  R.,  166  Mass.  86,  30  N.  E.  224)  wa 
case  where  it  did  not  appear  that  the  plaintiff  did  not  supp 
herself  by  her  own  wages.  See  Mulhall  v.  Fallon,  176  Mass.  2 
267,  67  N.  E.  386,  64  L.  R.  A.  934,  79  Am.  St.  Rep.  309. 

The  evidence  warranted  a  finding  that  at  the  time  of  the  sc 
death  the  family  consisted  of  father,  mother,  two  daughters  x 
one  son  in  addition  to  the  son  whose  death  is  the  subject  of  t 
action.  The  son  whose  death  is  here  in  question  was  killed 
December  11,  1903.  The  father  and  mother  had  no  prope 
and  no  money  in  bank.  The  father  was  seventy  and  the  'w 
sixty  years  old.  The  father  seems  to  have  had  no  regular  wo 
he  testified  that  he  "  worked  for  Mr.  Rose  from  May  until  Nov< 
her  and  received  fifteen  cents  an  hour,  averaged  nine  hours  a  d 
averaged  five  days  a  week.  In  the  winter  I  got  $10  a  month 
Currier's  furnace  and  $3.50  a  week  for  Rose's  furnace."  1 
father  also  testified  that  his  "  wife  is  not  an  invalid ;  she  is 
very  well  now ;  "  and  she  testified  that  she  "  had  suffered  f o 
long  time  from  neuralgia;  sometimes  could  not  perform  hoi 
hold  duties."  Jennie,  the  younger  daughter,  had  not  worked 
two  years,  but  had  stayed  at  home  and  helped  her  mother  in  c 
ducting  the  household ;  she  '^  did  the  ordering."  Joseph  1 
entered  the  Tufts  Medical  School  in  October,  1902,  and  si 
then  had  lived  at  home  and  had  his  breakfast  and  supper  th 
while  the  school  was  in  session,  and  apparently  all  his  meals  d 
ing  vacation.  He  worked  during  the  four  months'  summer  h 
day.  During  this  time  he  had  received  nothing  from  the  fan 
except  his  lodging  and  the  meals  mentioned  above,  and  had  c 
tributed  nothing  to  its  support.  The  daughter  Mary  worked  * 
the  Hamilton,"  and  received  from  $7  to  $8  a  week.  The  : 
who  was  killed  received  $12  a  week,  which  he  handed  to 
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mother.  The  mother  testified  that  since  the  accident  "  My  family 
remains  the  same  now  with  the  absence  of  the  one  who  is  killed. 
We  live  in  the  same  house,  pay  the  same  rent,  live  as  comfortably 
MS  we  can ;  we  have  plenty  to  eat  and  drink  and  wear,  and  a  house 
to  live  in."  The  surviving  brother  testified  that  "  Mary  has  had 
t  slight  increase  in  pay  since  my  brother  was  killed."  The  father 
"  kept  some  pocket  money,  $2  a  week."  Subject  to  this  the  earn- 
ings of  the  three  wage  earners,  aggregating  about  $24,  were  given 
to  the  mother  for  the  support  of  the  family  of  six  and  the  per- 
sonal expenses  of  the  five,  not  including  Joseph,  who  was  in  the 
medical  school  and  supported  himself. 

To  find  for  the  plaintiff  the  jury  had  to  find  that  apart  from 
the  board  and  lodging  of  Joseph  who  was  in  the  medical  school, 
the  parents  were  under  all  the  circumstances  dependent,  in  part 
at  least,  upon  the  son  who  was  killed.  There  was  no  reason  why 
the  expense  of  Joseph's  board  and  lodging  should  be  charged 
wholly  against  the  son  rather  than  against  the  daughter  who 
worked.  We  do  not  think  that  his  presence  in  the  family  was 
fataL  Neither  do  we  think  the  fact  fatal  that  the  family  had 
since  lived  in  the  same  house.  It  appeared  that  since  then  the 
daughter  had  had  a  slight  increase  of  pay.  But  apart  from  that, 
having  in  mind  the  age  and  the  lack  of  permanent  employment  of 
the  father  and  the  facts  that  for  the  short  time  which  had  elapsed 
since  the  death  of  the  son  the  clothing  probably  had  not  had  to  be 
renewed,  but  would  have  to  be  renewed  in  the  future,  and  that  for 
the  remaining  family  (except  Joseph)  all  that  there  was  left  were 
the  earnings  of  the  father  and  the  one  daughter,  we  are  of  opinion 
that  the  jury  were  warranted  in  finding  that  the  parents  were 
dependent,  at  least  in  part,  on  the  son  who  was  killed ;  and  that  for 
these  reasons  the  first  ruling  asked  for  was  rightly  refused.  We 
do  not  find  in  the  bill  of  exceptions  the  seventeenth  ruling  re- 
ferred to  in  the  defendant's  brief. 

Exceptions  overruled 
51 
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East  Tennessee  Telephone  Co.  v.  Casminb. 

Kentucky  Court  of  AppeaU  —  May  t2,  1906. 
29  Ry.  L.  Rep.  479,  93  S.  W.  903. 

1.  Injury  to  Lineman  —  Negugence  of  Foreman.  —  Plaintiff,  a  telep 

lineman,  being  directed  by  his  foreman  to  remove  an  electric  light 
received  a  shock.    The  foreman  failed   to  warn  the  lineman  that 
electric  light  company  had  changed  its  time  for  turning  on  the  en: 
from  five  to  four  o'clock  in  the  afternoon.     Held,  that  the  foreman 
guilty  of  negligence. 

2.  Same  —  Joint  Liability. — A  telephone  lineman  injured  by  wires  c 

electric  light  company  using  the  same  poles  may  sue  both  oomp 
jointly. 

Appeal  by  defendant,  the  East  Tennessee  Telephone  Comp 
from  a  judgment  in  favor  of  plaintiff.     Affirmed. 

E.  M,  Dickson,  for  appellant. 

McMillan  &  Talbott,  Darnell  &  Stoll,  and  Stoll  £  Bush, 
appellee. 

Opinion  by  Hobson,  C.  J. : 

Lafe  Carmine  was  a  lineman  in  the  employ  of  the  East  ' 
nessee  Telephone  Company.  It  had  a  telephone  pole  about  fc 
five  feet  high  on  one  of  the  streets  of  Paris,  Ky.  On  this  j 
in  addition  to  the  telephone  wires,  were  strung  the  wires  of 
Paris  Electric  Light  Company,  which  carried  1,100  volts  of  < 
tricity.  Shortly  after  4  o'clock  in  the  afternoon  of  September 
1902,  Carmine  was  sent  up  the  pole  by  his  foreman  to  do  s 
work,  which  he  did.  He  was  then  directed  by  the  foremai 
take  up  a  wire  of  the  electric  light  company,  which  was  han| 
down,  and  had  caused  trouble  to  the  telephone  and  telegraph  w 
the  night  before.  The  electric  light  company  had  no  power  v 
its  wires  during  the  day.  It  had  been  turning  the  power  on  al 
5  o'clock  in  the  afternoon.  A  day  or  two  before  the  trouble 
electric  light  company  notified  the  telephone  company  that  th 
after  the  power  would  be  turned  on  about  4  o'clock.  When  ^ 
mine  took  hold  of  the  wire  that  was  hanging  down  the  power 
not  been  turned  on.  Wliile  he  was  coiling  it  up  to  get  it  ou 
the  way  the  power  was  turned  on  and  he  received  a  shock  wl 
threw  him  to  the  ground  and  from  which  he  sustained  permai 
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injuries.  He  sued  both  the  companies  and  recovered  judgment 
against  the  telephone  company  for  $1,500.  From  this  judgment 
it  appeals. 

Carmine  testified  that  he  had  no  notice  that  the  electric  light 
power  would  be  turned  on  before  5  o'clock  and  his  statements  as 
to  what  occurred  between  him  and  the  foreman  are  confirmed  by 
aeveral  other  witnesses.  The  foreman  testified  that  he  told  him 
to  be  careful,  that  the  electric  light  power  would  soon  be  turned 
on  and  his  statement  is  confirmed  by  other  witnesses.  The  evi- 
dence is  pretty  evenly  balanced,  and  we  are  not  prepared  to  say 
that  the  jury  were  not  warranted  in  accepting  Carmine's  version 
of  what  occurred.  But  waiving  this,  in  view  of  the  fact  that  it 
was  after  4  o'clock  and  that  the  foreman  knew  that  the  electric 
light  power  was  to  be  turned  on  about  4  o'clock,  his  own  version 
of  what  he  said  to  Carmine  shows  that  he  was  guilty  of  gross 
negligence  in  the  premises,  for  he  should,  knowing  the  danger, 
have  explicitly  warned  Carmine  and  not  left  him  in  uncertainty 
as  his  own  statement  shows  he  did.  He  could  not  but  know  that 
there  would  be  danger  in  handling  this  broken  wire  after  the 
electric  power  was  turned  on,  and  he  knew  that  it  was  liable  to  be 
turned  on  at  any  second.  We  cannot,  therefore,  disturb  the  ver- 
dict upon  the  facts.  The  plaintiff  had  a  right  to  sue  jointly  the 
electric  light  company  and  the  telephone  company.  Cumberland 
Telephone  Company  v.  Ware^s  Administrator,  8  Am.  Electl.  Cas. 
811,  115  Ky.  581,  74  S.  W.  289. 

The  two  defendants  being  sued  jointly  neither  had  a  right  to  a 
separate  trial.  The  allegations  of  the  petition  are  sufficient  to 
sustain  the  verdict.  The  plaintiff  sufficiently  avers  that  he  had  no 
notice  that  the  current  of  electricity  would  be  turned  on.  While 
the  instructions  of  the  court  were  more  numerous  than  were  neces- 
sary, they  were  on  the  whole  favorable  to  the  defendant. 

Judgment  affirmed. 
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Mangan  bt  al.  v.  Hudson  River  Telephone  Company  et 

New  York  Supreme  Court,  Special  Term,  Fulton  County  —  May,  19(H 

50  Misc.  388,  100  N.  Y.  Supp.  539. 

1.  Genebal  Liabiutt  of  Telephone  Company  and  Electbic  Light  Coia 

FOB  Injubies  to  EMPLOYEE.  —  The  personal  representatives  of  an 
ployee  of  a  telephone  company,  who  was  killed  by  contact  with  a 
wire  alleged  to  have  been  caused  by  the  negligence  of  a  telephone 
pany  and  electric  light  company,  may  maintain  an  action  againat 
companies  either  jointly  or  severally. 

2.  Sufficiency  of  Complaint  —  Contbibutoby  Negligence.  —  The  que 

of  contributory  negligence  may  be  raised  by  demurrer  to  the  compU 
and,  although  the  complaint  alleges  generally  that  the  plaintiff's  i 
tate  was  free  from  carelessness,  yet  where  it  appears  from  the  comp 
that  the  decedent  was  in  the  employ  of  one  of  the  defendants,  a  telep 
company,  and  at  the  time  of  the  accident  was  on  a  pole  owned  b; 
electric  railway  company,  not  a  party  to  the  action  which  bore  a 
belonging  to  the  other  defendant,  an  electric  light  company,  having 
lation  either  inadequate  or  out  of  repair  and  that  carried  a  currei 
high  voltage  and  also  a  wire  of  the  telephone  company  and  in  i 
f erring  the  telephone  wire  he  untied  the  electric  light  wire  fron 
insulator  and  when  replacing  it  received  a  fatal  shock;  and  where  1 
is  no  allegation  that  the  electric  light  company  had  reason  to  know 
any  one  would  interfere  with  its  wires  or  that  the  wire  could  h&ve 
rendered  harmless  by  insulation,  nor  any  allegation  from  which  it 
be  inferred  that  it  was  solely  by  reason  of  the  defective  insulation 
the  intestate  was  killed,  the  complaint  shows  a  want  of  reasonable 
caution  on  the  part  of  the  intestate;  and  a  demurrer  by  the  electric 
company  on  the  ground  that  the  complaint  does  not  state  facts  suffi 
to  constitute  a  cause  of  action  should  be  sustained. 

3.  Injury  to  Licensee.  —  The  right  of  an  employee  of  a  telephone  com 

to  go  upon  a  telephone  pole  to  fix  certain  telephone  wires  does  not  i 
a  license  to  interfere  with  an  electric  light  wire  on  the  same  pole. 

4.  Same  —  Duty  of  Electric  Light  Company.  —  An  electric  light  com 

owes  to  a  licensee  or  trespasser  no  active  duty  nor  any  duty  to 
its  wires  properly  insulated,  and  one  standing  in  such  relation  to  it 
be  held  to  the  exercise  of  reasonable  care. 

5.  Same  —  Care  Required   by  Linemen.  —  A   lineman  employed  in  co 

tion  with  wires  carrying  electricity  is  bound  to  take  active  measur 
determine  the  condition  of  the  insulating  material  of  a  wire  carryi 
deadly  current  of  electricity  at  the  point  of  contact,  before  deliber 
and  intentionally  coming  in  contact  with  it. 

Demurrer  to  complaint  by  the  defendant  lighting  comp 
Sustained. 

Itlability  of  Electric  Company  for  Injury  to  Employees.  —  See 

to  Shanks  v.  Citisens*  General  Electric  Co,,  8  Am.  Electl.  Cas.  640,  644. 
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Olmstead,  Van  Bergen  £  Canfield,  for  plaintiffs. 
James  O.  Carr,  for  defendant  iUuminating  company. 

Opinion  by  Spenceb,  J. : 

Plaintiffs  allege  that  their  intestate  was  killed  by  reason  of  the 
ecmcnrrent  negligence  of  the  defendants.  The  defendant  illumi- 
nating company  demurs  on  three  grounds :  First,  that  two  causes 
of  action  are  improperly  united ;  second,  that  there  is  a  defect  of 
parties  defendant;  and,  third,  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  demurrant. 

The  first  ground  of  demurrer  is  held  insufficient  on  the  author- 
ity of  Lynch  v.  Elektron  Mfg.  Co.,  94  App.  Div.  408,  88  N.  Y. 
Supp.  70.  As  to  the  second,  there  are  no  facts  alleged  which 
justify  an  inference  that  the  railroad  company  mentioned  in  the 
complaint  was  in  any  respect  negligent  or  owed  any  duty  to  the 
plaintiff's  intestate  or  his  employer.  Moreover,  a  plaintiff  is  not 
required  to  make  all  joint  tortfeasors  parties  defendant.  He 
may  prosecute  his  action  against  them  jointly  or  severally.  In 
respect  to  the  third  ground  of  demurrer,  the  sole  contention  is  that 
the  facts  alleged  show  clearly  that  the  plaintiff's  intestate  was  not 
free  from  contributory  negligence.  While  the  plaintiffs  need  not 
specifically  allege  the  absence  of  contributory  negligence  on  the 
part  of  their  intestate,  it  is  necessary  that  they  establish  this  fact 
upon  the  trial,  its  averment  being  involved  in  the  averment  that 
his  death  was  caused  by  the  negligence  of  the  defendants.  Lee  v. 
Troy  Citizens'  Gaslight  Co.,  98  N.  Y.  115,  119. 

In  respect  to  this  ground  of  demurrer,  it  may  be  said  by  way 
of  preface  that  in  the  trial  court  contributory  negligence  is  pri- 
marily a  question  of  fact.  It  is  only  in  rare  and  exceptional  in- 
stances that  it  becomes  a  question  of  law.  It  is  difficult  to  find  an 
instance  where  it  has  been  determined  on  demurrer.  This  is  due 
to  the  complex  character  of  the  question.  Sometimes  it  is  a  ques- 
tion of  law,  more  often  a  question  of  fact,  and  frequently  a  mixed 
question  of  both  law  and  fact.  The  lines  of  demarcation  have  not 
been  clearly  drawn  and  in  many  respects  are  still  in  doubt.  There 
is,  however,  no  reason  why  this  question  may  not  be  determined 
on  demurrer  as  well  as  after  verdict.  Certainly,  in  a  well-drawn 
pleading,  the  facts  should  be  more  easily  perceived  than  from  the 
confused  and  sometimes  incoherent  testimony  of  witnesses.     Yet 


806  American  EusoTBiOAii  Cases.  [vo: 

courts  are  every  day  reversing  verdicts  in  negligence  actioni 
the  ground  that  the  evidence  shows  that  the  injured  persons  ^ 
guilty  of  contributory  negligence,  or  have  not  shown  themsi 
free  from  such  negligence. 

We  are  called  upon  by  the  demurrer  to  construe  the  comp] 
and  determine  what  facts  are  alleged  and  what  may  be  infei 
determine  the  degree  of  care  the  plaintiff's  intestate  should 
exercised  under  the  circumstances,  and  determine  whether 
intestate  did  or  did  not  exercise  such  care.  The  first  two 
questions  of  law.  As  to  the  last,  if  it  is  reasonably  clear  thai 
intestate  did  not  exercise  such  care,  it  is  a  question  of  law; 
if  it  is  not  clear,  then  it  is  a  question  of  fact.  If  different  ra 
would  reasonably  arrive  at  different  conclusions,  the  court  sh 
regard  the  question  as  one  for  the  jury.  The  demurrer  ad 
all  the  facts  alleged  and  all  inferences  which  may  be  fairly  di 
therefrom.  It  does  not,  however,  admit  the  inferences  or 
elusions  which  the  pleader  has  drawn  from  the  facts. 

The  plaintiffs  have  alleged  generally  that  their  intestate 
free  from  carelessness,  but  in  connection  therewith  they  havi 
forth  the  facts  showing  the  manner  by  which  he  came  to  his  d< 
In  this  respect  the  complaint  is  full  and  explicit.  We  n 
tlierefore,  regard  the  general  allegation  as  an  inference  am 
no  effect  unless  sustained  by  the  facts.  The  demurrer  goes 
only  to  the  facts  which  appear,  but  also  to  those  which  do 
appear,  because  pleadings  usually  fail  on  this  ground  of  demu 
by  reason  of  omissions  and  not  because  of  imperfect  allegati 
It  appears  from  the  complaint  that  the  plaintiff's  intestate 
in  the  employ  of  the  defendant  telephone  company  and  on  a 
owned  by  an  electric  railroad  company  not  a  party  to  this  act 
that  near  the  top  of  the  pole  was  a  cross-arm  supporting  a  ' 
belonging  to  demurrant,  having  inadequate  insulation  or  im 
tion  which  was  out  of  repair  and  carrying  a  current  of  electri 
of  2,200  volts,  dangerous  to  human  life;  that  on  said  pole,  s 
distance  below  the  cross-arm,  was  a  bracket  carrying  a  wire  oi 
telephone  company;  that  the  work  which  the  intestate  was  8€ 
do  was  to  transfer  the  telephone  wire  belonging  to  his  empl 
from  its  bracket  to  a  cross-arm  placed  upon  the  pole  at  a  p 
above  demurrant's  wire;  that,  for  some  reason  not  given, 
separated  demurrant's  wire  from  its  cross-arm  by  untying  it  i 
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its  pin  and  glass  insulator;  that  afterward,  and  while  engaged 
in  retying  and  reattaching  demurrant's  wire  to  its  pin  and  glass 
insulator,  he  received  from  it  a  shock  of  electricity  which  burned 
his  hand  and  caused  his  death. 

At  this  point  we  must  note  certain  things  which  are  not  alleged 
and  which  may  not  be  inferred  from  any  allegations  in  the  com- 
plaint, viz. :  There  is  no  allegation  that  demurrant  knew,  or  had 
reason  to  know,  that  the  intestate,  or  any  other  person  not  in  its 
employ,  would  have  occasion  or  necessity  to  interfere  with  its 
wire,  or  that  the  intestate  so  interfered  with  the  demurrant's 
knowledge  or  consent.  There  is  no  allegation  that  a  wire,  charged 
as  this  was  by  a  heavy  current  of  electricity,  could  have  been 
rendered  harmless  by  any  known  insulation,  nor  is  there  any 
all^ation  that  the  plaintiff's  intestate  did  not  know  of  the  in- 
sufficiency of  the  insulating  material  or  that  its  defective  character 
was  not  obvious.  There  is  no  allegation  from  which  we  can  infer 
that  it  was  solely  by  reason  of  the  defective  insulating  material 
that  the  intestate  was  killed.  The  wires  of  both  defendants  were 
upon  the  same  pole,  supported  by  different  cross-arms.  They 
were  thus  brought  into  close  proximity.  From  his  situation  it 
may  be  presumed  that  both  defendants  and  their  respective  em- 
ployees had  the  right  to  go  upon  the  pole  and  perform  such  work 
in  respect  to  their  respective  wires  as  might  from  time  to  time  be 
necessary.  But  this  right  does  not  imply  a  license  or  permission 
from  one  defendant  to  the  other  to  remove  or  in  any  manner  in- 
terfere with  one  another's  wires.  If,  however,  an  employee  of  one 
defendant,  while  engaged  in  his  duties,  came  by  inadvertence  or 
accident  into  contact  with  the  wire  of  the  other  and  was  thereby 
injured,  he  may  not  as  a  matter  of  law  be  said  to  be  negligent. 
Whether  he  exercised  due  care  or  not  would  be  a  question  of  fact 
to  be  determined  from  all  the  circumstances.  That  is  all  that 
was  held  in  Illingsworth  v.  Boston  Electric  Light  Co.,  5  Am. 
Elect  Cas.  312,  161  Mass.  583,  37  K  E.  778,  25  L.  R.  A.  552, 
and  Perham  v.  Portland  Electric  Co,,  7  Am.  Electl.  Cas.  487,  33 
Or.  451,  53  Pac.  14,  24,  40  L.  R.  A.  799,  72  Am.  St.  Rep.  730. 

As  to  demurrant,  the  plaintiff's  intestate  was  upon  the  pole  and 
engaged  in  work  upon  the  demurrant's  wire  either  as  a  licensee 
or  trespasser.  In  either  event  demurrant  owed  him  no  active  duty. 
Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  752, 
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54  Am.  Kep.  7lS.  Each  must  be  held  to  the  exercise  of  reatoD- 
able  care.  Neither  could  rely  upon  the  discharge  of  uxj  letin 
duty  by  the  other.  The  plaintifF's  intestate  owed  the  duty  to  IdiD- 
self  to  exercise  reasonable  precaution.  Did  he  exercise  that  etret 
I  think  the  facts  show  that  he  did  not 

Two  causes  of  injury  are  alleged  — one  that  the  insulitiBg 
material  was  inadequate,  and  the  other  that  it  was  out  of  lepiir. 
As  to  the  first,  the  fact  is  well  known  that  wire  employed  for  thii 
purpose  is  a  manufactured  article  bought  and  sold  in  the  opa 
market,  and  a  person  who  uses  it  may  not  be  regarded  as  ne^ 
gent,  unless  it  be  alleged  or  proven  that  he  knew  or  ought  to  hit* 
known  its  inadequacy.  As  to  the  question  of  repair,  demomiU 
owed  no  duty  to  the  intestate  to  keep  its  wire  properly  insulated 
at  the  place  where  he  received  bis  injury.  Hector  v.  Boston  Ele^ 
trie  Light  Co..  1  Am.  Electl.  Cas.  568,  161  Mass.  558,  37  N.  E 
773,  25  L.  E.  A.  554.  But  if  it  did,  the  intestate  was  atiH 
charged  with  the  exercise  of  reasonable  care.  He  was  a  nun  d 
mature  age ;  he  was  employed  in  connection  with  wires  canyiag 
electricity.  If  he  were  injured  because  the  insulating  mateiiil 
was  not  intact,  such  defect  was  as  apparent  to  him  as  to  the  dfr 
murrant.  His  point  of  contact  must  have  been  identical  with  tki 
defective  place  in  the  covering.  He  came  in  touch  with  tl  Ml 
inadvertently  or  from  necesBity,  but  deliberately  and  intent ionall;. 
He,  therefore,  cannot  establish  his  freedom  from  negligence,  a* 
lewy  lie  liail  a  riplit  In  sperulnte  as  to  whether  or  not  the  cowrilH 
WHS  (irfi'f-tivf.     Can  it  be-  said  ibat  a  reasonably  prudent  per»l 
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wire  was  employed,  the  dangerous  current  conveyed  by  it,  the 
liability  of  its  covering  becoming  impaired  by  use  and  exposure 
or  by  coming  in  contact  with  hard  substances,  and  the  uncertainty 
of  its  effective  operation  occasioned  by  dampness  or  other  causes 
beyond  control,  and  therefore,  as  running  his  chances  when  he  put 
himself  in  contact  with  it  without  taking  any  active  measure  to 
determine  its  actual  condition. 

I  have  not  failed  to  observe  what  is  said  in  Perham  v,  Port- 
land Electrical  Co,,  supra.  What  is  said  there  on  this  subject 
does  not  in  my  judgment  find  support  either  in  principle  or 
precedent.  The  position  there  taken  that  the  intestate  had  a  right 
to  assume  that  the  insulation  on  both  wires  was  in  all  respects 
intact  arid  adequate  and  that,  therefore,  he  had  the  right  in  re- 
liance upon  such  assumption  to  bring  them  together  and  so  form 
a  short  circuit  through  his  person,  was  not  necessary  to  the  de- 
cision. He  did  not  intentionally  do  an  act  of  that  kind.  The 
further  argument  there  advanced  that  "  the  danger  was  a  hidden 
and  secret  one  "  flies  in  the  face  of  common  knowledge  and  ex- 
perience, as  also  does  the  statement  that  inadequate  insulation  is 
deceptive.  A  more  reasonable  view  of  this  subject  is  taken  in 
Hector  v.  Boston  Electric  Light  Co.,  supra,  where  the  wires  of 
both  companies  were  supported  by  standards  located  upon  roofs 
of  neighboring  buildings.  The  plaintiff,  an  employee  of  one 
company,  had  occasion  in  the  performance  of  his  duty  to  go  upon 
the  roof  of  the  building  supporting  the  wire  of  the  other  company 
and  was  accidentally  injured  because  its  insulating  material  had 
become  worn.  In  considering  the  question  of  plaintiff's  care,  the 
court  said: 

**  We  doubt  if  the  plaintiff  offered  sufficient  evidence  that  he  was  in  the 
exercise  of  due  care  at  the  time  and  place  of  the  accident.  It  was  daylight, 
the  wires  were  visible,  and  the  plaintiff  knew  that  some  of  the  wires  might 
be  dangerous.  He  unnecessarily  stooped  under  some  wires  which  he  thought 
and  knew  might  be  dangerous,  without  noticing  another  set  of  wires  lower 
down  which  were  in  plain  sight.  In  consequence  of  this  conduct  his  hand 
eame  in  contact  with  one  of  the  alternating  electric  light  wires  at  a  point 
where  the  insulation  was  worn  off  and  he  received  his  injury.  If  necessary 
to  the  decision,  it  would  certainly  deserve  consideration  whether  this  conduct 
does  not  show  an  unnecessary  exposure  to  a  danger  which  the  plaintiff  knew 
or  ought  to  have  known." 

The  plaintiffs  cite  Dwyer  v,  Buffalo  General  Electric  Co,,  7 
Am.  Electl.  Cas.  456,  20  App.  Div.  124,  46  N.  Y.  Supp.  874,  and 
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Paine  V.  Electric  Illuminating  &  P.  Co.,  7  Am.  Eleed.  Caa.  Ml, 
64  App.  Div.  477,  72  N.  Y.  Supp.  279.  But  these  are  not  in 
point.  In  the  Dwyer  Case  the  bracket  touched  by  the  inteatitt 
was  perfectly  harmless,  and  the  injured  person  had  no  reaaim  to 
expect  any  danger  by  coming  in  contact  with  it.  Owing,  how- 
ever, to  the  escape  of  the  defendant's  electricity,  it  became  > 
deadly  instrument  So  in  the  Paine  Case,  the  Western  Unioo 
Telegraph  wire  upon  which  the  deceased  was  working  carried  t 
harmless  current,  and,  as  it  belonged  to  his  employer,  be  hid  » 
right  to  assume  that  it  would  not  otherwise  be  cbai^;ed;  but  i 
deadly  current  escaped  from  the  defendant's  wire  into  it,  thereby 
causing  his  death. 

The  allegations  of  the  complaint  will  not,  in  my  jiidgment, 
support  a  finding  that  the  plaintiff's  intestate  was  free  from  n^ 
gence.  I  am  therefore  of  the  opinion  that  the  complaint  does  not 
state  a  cause  of  action  against  demurrant,  and  that  the  demnner 
must  be  sustained,  with  right  to  the  plaintiffs  to  plead  over  opoa 
the  usual  terms. 

Ordered  accordingly. 


Cesswa  v.  Metkopolitan  Stbket  Railway  Co. 

Miatouri  —  Kanatu   City   Court   of   Appeal* — Jtine   i,  lOOS. 
lis  Uo.  App.  659,  95  S.  W.  277. 
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Boyle,  OtUkrie  &  Smith  and  W.  0.  Cardwell,  for  respondent. 

Opinion  by  Ellison,  J. : 

Plaintiff  was  engaged  in  defendant's  employ  as  a  carpenter,  and 
while  doing  work  for  the  latter  received  personal  injury  charged 
to  have  been  caused  by  negligence.  The  judgment  was  for  the 
plaintiff. 

Defendant  owne^  a  power  house  and  car  bam  in  which  there 
were  ten  or  twelve  tracks  on  which  cars  were  run  in.  Over  each 
of  these  tracks  was  a  trolley  wire  running  overhead.  In  working 
(m  a  partition  being  constructed  in  the  barn,  it  became  necessary 
for  plaintiff  to  go  up  on  the  top  of  a  ladder  some  twelve  or  fifteen 
feet  from  the  ground,  and  while  there  he  came  in  contact  with  a 
water  pipe  on  one  side  and  charged  trolley  wire  on  the  other,  re- 
flultiiig  in  a  shock  which  caused  him  to  fall  and  receive  serious 
injury.  The  negligence  alleged  and  relied  upon  is  in  permitting 
the  electric  current  in  the  wire  without  warning  plaintiff.  The 
defense  was  that  plaintiff  assumed  the  risk  of  the  dangerous  cur- 
rent being  in  the  wire  and  of  his  coming  in  contact  therewith, 
and  also  that  he  was  guilty  of  contributory  negligence.  Among 
other  uses  to  which  the  building  was  put  was  that  of  repair  of 
trolley  cars,  and  the  wires  were  used  in  moving  these  cars  in  or 
out  of  the  building,  or  from  one  place  to  another  in  the  building. 
The  electric  current  which  furnished  the  power  was  admitted  at 
the  rear,  and  could,  at  any  moment,  have  been  easily  cut  off  by 
throwing  an  electric  switch  provided  for  that  purpose.  There 
was  no  necessity  for  the  current  to  be  in  the  wires  except  when 
electric  cars  were  in  the  bam,  and  at  the  time  plaintiff  was  hurt 
there  were  no  cars  there. 

On  the  question  of  plaintiff  having  assumed  the  risk  of  injury 
from  the  electric  current  in  the  wire,  under  the  circumstances 
which  the  evidence  in  his  behalf  show  to  have  existed  at  the  time, 
we  think  there  is  little  room  for  dispute ;  and  we  have  no  hesita- 
tion in  holding  that  the  demurrer  to  the  evidence  which  defendant 
offered,  so  far  as  concerns  that  ground,  was  properly  refused. 

Nor  do  we  see  any  reason  for  declaring,  as  a  matter  of  law, 
that  plaintiff  was  guilty  of  contributory  nes^ligence.  We  must 
consider  the  case  from  his  standpoint;  that  is  to  say,  we  must 
consider  as  established  fact  all  that  the  evidence  in  his  behalf 
tends  to  show.     From  such  standpoint  plaintiff  had  no  warning 
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that  an  electric  current  might  be  in  the  wire.  Nor  should  it  be 
held  that  the  circumstances  required  him  to  assume  that  there 
was.  The  servant  is  not  required  to  assume  that  the  master  will 
permit  the  presence  o£  an  unseen  and  unheard  dangerous  agencj, 
when  there  is  no  use  or  purpose  for  such  agency  to  serve;  ind 
though  the  servant  may  know  that  such  agency  could  be  present, 
but  only  through  gross  carelessness  or  neglect  of  the  master,  be 
is  not  required  to  assume  such  dereliction  on  the  master's  pirL 
The  cases  cited  in  briefs  of  the  respective  counsel  establish  tad 
illustrate  the  general  rule  applicable  to  cases  of  this  nature.  The 
cases  of  Geiamann  v.  Electric  Co.,  8  Am.  Electl.  Caa.  569,  173 
Mo.  654,  73  S.  W.  654,  and  Winkelman  v.  Electric  Light  Co.,  9 
Am.  Electl.  Caa.  335,  110  Mo.  App.  184,  85  S.  W.  99,  did  do! 
involve  a  question  between  master  and  servant,  as  does  this  cue; 
but  what  ia  there  stated  serves  to  show  the  view  of  the  courts  in 
this  State  as  to  the  bidden  and  dangerous  agency  of  electridt; 
carried  from  point  to  point  on  wires.  So  the  casea  of  Stevau  «. 
Vnited  Gas  <&  Electric  Co.  (N.  H.  1905),  9  Am.  Elect!.  Caa.  338, 
60  Atl.  848,  70  L.  R.  A.  119,  Alexander  v.  Light  Co.,  9  Am 
Electl.  Cas.  188,  209  Pa.  571,  58  Atl.  1068,  67  L.  R  A.  475,  ind 
Enowlton  v.  Des  Moines  Co.,  8  Am.  Electl.  Cas.  800,  117  lowi, 
451,  90  N.  W.  818,  while  not  directly  applicable  to  the  particiil»r 
facts  of  the  present  case,  are  helpful  to  an  understanding  of  tbe 
nature  of  the  care  incumbent  upon  both  the  plaintiff  and  it- 
fendant. 

There  were  mauy  instructions  f;iven  for  defendanL     We  con- 
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f  step  below,  and  as  I  took  my  hand  off  to  lower  myself,  the  wire 
swung  either  by  the  wind  or  the  repair  car  coming  down  the  road. 
The  car  got  these  wires  vibrating  and  they  struck  me.  I  remem- 
ber no  more."  There  was  evidence  that  the  appellee's  wires  were 
not  properly  placed,  and  the  wire  which  struck  the  appellant's 
hand  as  he  descended  the  pole  was  not  properly  insulated. 

The  main  question,  presented  by  the  exception  to  the  prayer, 
is,  were  the  facts  and  circumstances  of  the  case  so  patent  and 
plain  as  to  have  authorized  the  court  in  pronouncing  them  con- 
tributory negligence  in  law  and  in  withdrawing  the  case  from  the 
consideration  of  the  jury  ?  The  law  controlling  this  class  of  cases 
has  been  settled  by  numerous  decisions  of  this  court.  It  is  this, 
where  the  facts  are  undisputed  or  where  but  one  reasonable  in- 
ference can  be  drawn  from  them,  the  question  is  one  of  law  for 
the  court ;  but  where  the  facts  are  left  by  the  evidence  in  dispute 
or  where  fair  minds  might  draw  different  conclusions,  the  case 
should  go  to  the  jury.  The  plaintiff  in  this  case  was  in  the 
exercise  of  a  duty  that  required  him  to  ascend  and  descend  the 
distributing  pole,  and  the  appellee  owed  him  a  clear,  legal  duty 
to  have  its  wires  so  placed  and  insulated  as  to  permit  him  to  per- 
form this  work  in  safety  and  without  danger.  In  Brown  v. 
Edison  Elec.  Co.,  7  Am.  Electl.  Cas.  576,  90  Md.  406,  45  Atl. 
182,  46  L.  R.  A.  745,  78  Am.  St.  Rep.  442,  it  is  said,  as  applied 
to  the  management  by  the  appellee  of  its  wires  charged  with  high- 
tension  current  the  legal  duty  would  require  it  to  see  that  its 
wires,  when  strung  where  persons  were  liable  to  come  in  contact 
with  them,  were  properly  placed  with  reference  to  the  safety  of 
such  persons  and  were  properly  insulated.  In  the  present  case, 
the  plaintiff  ascended  the  pole  to  the  cable  box  in  safety  and 
finished  his  work.  In  descending,  his  hands  came  into  contact 
with  a  high-tension  wire  of  the  appellee,  which  he  had  passed  in 
safety  in  going  up,  but  which  had  become  suddenly  detached  from 
the  pole  while  he  was  making  the  descent.  According  to  his  evi- 
dence, "  as  I  took  my  hands  off  to  lower  myself  the  wire  swung, 
either  by  the  wind,  or  a  passing  car,  and  it  struck  me."  He 
became  unconscious,  and  fell  a  distance  of  twenty  to  thirty  feet, 
and  was  injured.  The  testimony  in  the  case,  also  shows  that 
the  insulation  of  the  high-tension  wire,  at  the  time  of  the  accident, 
was  defective,  and  this  defect  could  not  have  been  seen  by  the 
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Opinion  by  Bbiscoe,  J. : 

This  action  was  brought  by  the  plaintiff  to  recover  damages  for 
personal  injuries  sustained  by  the  alleged  negligence  of  the  de- 
fendant the  United  Electric  Light  &  Power  Company  of 
Baltimore. 

The  declaration  contains  four  counts.  The  first  three  charge 
negligence  in  the  construction  and  maintenance  of  certain  electric 
wires  operated  by  the  company  in  the  town  of  Pikesville,  near  the 
Reisterstown  road,  in  Baltimore  county.  The  fourth  charges 
negligence  in  permitting  these  wires  to  be  and  remain  in  a  danger- 
ous condition,  exposed  to  contact  with  persons  lawfully  upon  a 
telephone  pole  near  its  wires.  The  court  below  at  the  conclusion 
of  the  testimony  on  behalf  of  the  plaintiff  instructed  the  jury, 
that  according  to  the  undisputed  evidence  in  the  case,  the  plaintiff 
directly  contributed  by  his  own  negligence  to  the  injuries  he 
received.  The  plaintiff  excepted  to  the  granting  of  this  prayer, 
and  the  questions  for  our  consideration  are  presented,  on  this  ex- 
ception and  on  rulings  of  the  court,  as  to  the  admissibility  of 
testimony,  during  the  trial.  At  the  time  of  the  accident,  the 
plaintiff  was  employed  by  the  Maryland  Telephone  Company  as 
a  lineman  to  test  the  line  and  to  answer  what  is  known  as  "  trouble 
calls  "  on  the  line.  On  July  31,  1902,  he  received  a  call  and 
notice,  to  go  to  Pikesville  to  locate  and  ascertain  **  a  trouble  "  on 
the  line.  When  he  reached  the  place  of  the  accident  he  found  it 
necessary  in  order  to  locate  the  trouble  to  ascend  what  is  called 
"  the  distributing  pole,"  with  a  cable  box  at  the  top.  He  ascende<l 
by  means  of  iron  spikes  driven  on  the  side  of  the  pole,  as  steps, 
from  the  ground  to  the  cable  box,  a  distance  of  fifty  feet.  In 
going  up  he  had  to  pass  three  electric  wires  of  the  appellee  in  close 
proximity  to  the  pole,  between  the  ground  and  the  cable  box. 
The  first  wire  was  about  three  inches  from  the  pole;  the  second 
about  twenty-five  inches  and  the  third  about  fifty  inches.  Ho 
ascended  the  pole  without  injury  between  the  first  and  second 
wires  and  located  the  trouble  at  the  cable  box.  In  descendinfir, 
his  left  hand  came  in  contact  with  one  of  the  wires,  charged  with 
2,080  volts  of  electricity.  He  became  unconscious  and  fell  a 
distance  of  twenty  feet  to  the  ground,  and  was  injured.  He  testi- 
fied :  "  I  was  coming  down.  I  had  my  left  hand  on  the  step  and 
my  right  foot  on  the  step.     I  was  to  lower  myself  to  get  on  the 
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step  below,  and  as  I  took  my  hand  off  to  lower  myself,  the  wire 
swung  either  by  the  wind  or  the  repair  car  coming  down  the  road. 
The  car  got  these  wires  vibrating  and  they  struck  me.  I  remem- 
ber no  more."  There  was  evidence  that  the  appellee's  wires  were 
not  properly  placed,  and  the  wire  which  struck  the  appellant's 
hand  as  he  descended  the  pole  was  not  properly  insulated. 

The  main  question,  presented  by  the  exception  to  the  prayer, 
is,  were  the  facts  and  circumstances  of  the  case  so  patent  and 
plain  as  to  have  authorized  the  court  in  pronouncing  them  con- 
tributory negligence  in  law  and  in  withdrawing  the  case  from  the 
consideration  of  the  jury  ?  The  law  controlling  this  class  of  cases 
has  been  settled  by  numerous  decisions  of  this  court.  It  is  this, 
where  the  facts  are  undisputed  or  where  but  one  reasonable  in- 
ference can  be  drawn  from  them,  the  question  is  one  of  law  for 
the  court ;  but  where  the  facts  are  left  by  the  evidence  in  dispute 
or  where  fair  minds  might  draw  different  conclusions,  the  case 
should  go  to  the  jury.  The  plaintiff  in  this  case  was  in  the 
exercise  of  a  duty  that  required  him  to  ascend  and  descend  the 
distributing  pole,  and  the  appellee  owed  him  a  clear,  legal  duty 
to  have  its  wires  so  placed  and  insulated  as  to  permit  him  to  per- 
form this  work  in  safety  and  without  danger.  In  Brown  v. 
Edison  Elec.  Co.,  7  Am.  Electl.  Cas.  576,  90  Md.  406,  45  Atl. 
182,  46  L.  R.  A.  745,  78  Am.  St.  Rep.  442,  it  is  said,  as  applied 
to  the  management  by  the  appellee  of  its  wires  charged  with  high- 
tension  current  the  legal  duty  would  require  it  to  see  that  its 
wires,  when  strung  where  persons  were  liable  to  come  in  contact 
with  them,  were  properly  placed  with  reference  to  the  safety  of 
such  persons  and  were  properly  insulated.  In  the  present  case, 
the  plaintiff  ascended  the  pole  to  the  cable  box  in  safety  and 
finished  his  work.  In  descending,  his  hands  came  into  contact 
with  a  high-tension  wire  of  the  appellee,  which  he  had  passed  in 
safety  in  going  up,  but  which  had  become  suddenly  detached  from 
the  pole  while  he  was  making  the  descent.  According  to  his  evi- 
dence, "  as  I  took  my  hands  off  to  lower  myself  the  wire  swung, 
either  by  the  wind,  or  a  passing  car,  and  it  struck  me."  He 
became  unconscious,  and  fell  a  distance  of  twenty  to  thirty  feet, 
and  was  injured.  The  testimony  in  the  case,  also  shows  that 
the  insulation  of  the  high-tension  wire,  at  the  time  of  the  accident, 
was  defective,  and  this  defect  could  not  have  been  seen  by  the 
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plaintiff  as  he  ascended  or  descended  the  pole.  According  to  the 
testimony  on  the  part  of  the  plaintiff,  the  injury  would  not  have 
occurred  if  the  wire  of  the  appellee  had  been  properly  insulated 
or  properly  placed.  We  are  of  the  opinion  that  the  question  of 
due  care  or  negligence  on  the  part  of  the  plaintiff,  under  all  the 
facts  of  the  case,  was  one  for  the  jury,  and  the  court  committed 
an  error  in  withdrawing  the  case  from  its  consideration,  in  grant- 
ing the  defendant's  prayer,  which  said,  that  the  appellant  was,  as 
a  matter  of  law,  guilty  of  contributory  negligence. 

The  ruling  on  the  first  exception  was  correct.  The  change  of 
the  location  of  the  wires  after  the  accident  could  not  affect  the 
responsibility  of  the  appellee  at  the  date  of  the  accident  Co- 
lumbia V.  Hawthorne,  144  U.  S.  202,  12  Sup.  Ct.  591,  36  L.  Ed. 
405;  Balto.  &  YorUown  v.  Crowther,  63  Md.  558,  1  Atl.  279; 
Wood  V.  Heiges,  83  Md.  271,  34  Atl.  872.  There  was  no  error 
in  the  rulings  of  the  court,  on  the  second,  third,  and  fourth  ex- 
ceptions. They  all  relate  to  the  refusal  of  the  court  to  permit 
the  witness  Macodrom  to  testify  as  to  the  insulation  of  other  wires 
than  those  in  use  by  the  appellee  company.  There  was  no  proper 
foundation  laid  for  the  propoimding  of  these  questions  and  the 
court  was  correct  in  refusing  to  permit  the  witness  to  answer  them. 
Wood  V.  Beiges,  83  Md.  271,  34  Atl.  872 ;  Crowther's  Case,  63 
Md.  569,  1  Atl.  279;  B.  &  0.  R.  R.  v.  Thompson,  10  Md.  76; 
Electric  Light  Co.  v.  Lusby,  9  Am.  Electl.  Cas.  — ^  100  Md.  634, 
60  Atl.  248. 

Being  of  opinion,  the  case  was  improperly  withdrawn  from  the 
jury,  by  the  granting  of  the  defendant's  prayer,  as  herein  indi- 
cated, the  judgment  will  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  a  new  trial  awarded,  with  costs. 
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Sntdeb  v.  New  Yobk  &  N.  J.  Telephone  Co. 

'Ntw  Jerney  Court  of  Errors  and  Appeals  —  June  18,  1906, 

73  N.  J.  L.  535,  64  Atl.   122. 

J.  iHJUKY  TO  TELEPHONK  LlNEliAN  —  DUTY  TO  WaBN  LINEMAN  OF  DANGEROUS 

Electric  Light  Current  —  Question  for  Jury.  —  Plaintiflf  was  em- 
ployed by  the  defendant  company  to  string  some  of  its  wires  above  and 
acro88  certain  electric  light  wires  of  another  company.  There  was  evi- 
dence, if  believed,  that  the  electric  light  wires  did  not  usually  carry  any 
current,  except  at  night,  and  that  this  fact  was  known  to  plaintiff. 
Shortly  before  plaintiff's  injury  the  defendant  company  received  notice 
fnHQ  the  electric  light  company  that  it  would  thereafter  send  through  its 
wires  in  the  daytime  a  current  of  dangerous  intensity.  Plaintiff  testified 
that  this  fact  was  not  communicated  to  him.  Held,  that  there  was  a 
question  for  the  jury  whether  the  failure  of  the  defendant  company  to 
give  plaintiff  notice  was  a  breach  of  its  duty  to  him. 
2.  Same  —  Obvious  Risk.  —  There  being  evidence  that  the  plaintiff  had 
obeerved  that  the  electric  light  wires  did  not  customarily  carry  any  cur- 
rent in  the  daytime,  and  further  evidence  that  on  Saturday  plaintiff  and 


D«t7  to  Warn  Employees  of  Danger.  *  It  is  the  duty  of  the  master, 
when  a  servant  is  set  to  work  at  a  dangerous  place,  or  with  dangerous 
Badiinery  or  other  appliances,  to  warn  the  servant  of  the  danger  to  which 
be  is  exposed,  where  he  knows  or  ought  to  know  that  the  servant  is  not  aware 
of  the  danger;  and  it  is  negligence  on  the  part  of  the  master  to  fail  to  give 
indi  warning  in  such  a  case.  But  where  the  servant  knows  the  dangerous 
BAtnre  of  the  situation  in  which  he  is  required  to  work,  or  of  the  machinery 
or  other  appliances  which  he  is  to  use,  such  warning  would  not  only  be 
useleflB,  bnt  would  be  absurd.  Latimer  v,  General  Electric  Co.,  81  S.  Car.  374, 
02  S.  E.  438.  As  to  the  duty  of  a  telegraph  company  to  warn  linemen  of 
danger,  see  Postal  Telegraph  Cable  Co,  v.  Likes,  ante,  225  III.  249,  80  N.  E. 
138.  As  to  construction  of  warning  and  notice  of  danger,  see  Raker  v.  Toledo 
^  Ind,  Ry.,  ante,  30  Ohio  Circuit  Ct.  78. 

In  the  absence  of  an  agreement  or  understanding  that  a  signal  would  be 
given  by  an  electric  light  company  for  the  benefit  and  safety  of  telephone  men, 
there  was  no  duty  to  give  such  warning.  Rotce  v.  Taylorville  Electric  Co,f 
^nte,  213  111.  318,  72  N.  E.  711.  In  the  case  of  Williams  v.  North  Wisconsin 
Lumber  Co,,  ante,  124  Wis.  328,  102  N.  W.  589,  it  was  held  that  whether  the 
failure  of  a  superintendent  to  warn  a  lineman  before  turning  on  the  current 
eonstituted  negligence  was  a  question  for  the  jury. 

An  owner  of  premises  is  bound  to  warn  an  employee  of  an  independent 
contractor  of  electric  wires  near  a  staging  upon  which  the  employee  is  work- 
ing.   Stevens  v.  United  Oas  d  Electric  Co.,  ante,  73  N.  H.  169,  60  Atl.  848. 

The  burden  of  proof  is  upon  the  plaintiff,  in  an  action  for  death  caused  by 
contact  with  a  live  rail,  to  show  that  the  defendant  neglected  its  duty  to 
Instmct  the  decedent  as  to  dangers.  Causulto  v.  Lenox  Construction  Co,,  post, 
122  App.  Div.  672,  107  N.  Y.  SUpp.  431. 

See  also,  as  to  the  master's  duty  to  instruct  employees,  8  Am.  Electl.  Cas. 
€39,  645,  note. 

52 
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others,  to  facilitate  their  raising  the  telephone  wires,  took  down  tbe 
electric  light  wires,  and  at  the  close  of  the  day  replaced  them,  i&ndi^ 
no  dangerous  current  passing,  and  that  on  Monday  they  manipulafted 
some  of  the  telephone  wires,  so  as  to  justify  an  inference  that  they  cam* 
in  contact  with   the  electric   wires,   without  indicating  any  dangerooi 
current  therein,  and  that  plaintiff,   while  working  on  the  last  of  ths 
telephone  wires,  received  a  serious  injury  from  the  current  of  ekctriei^ 
of  intensity  greater  than  that  applied  to  telephone  wirea.     Heid,  that 
there  was  a  question  for  the  jury  whether  the  risk  ¥raa  an  obTioiiB  one  to 
the  plaintiff,  and  that  a  nonsuiw  was  erroneous. 
(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  judgment  for  defendant     Reversed. 

Arthur  8.  Corbin  and  John  B,  Humphreys,  for  plaintiff  in 
error. 

Edward  A.  &  William  T.  Day,  for  defendant  in  error. 

Opinion  by  Maoie,  Ch. : 

The  judgment  brought  into  review  by  this  writ  of  error  waB 
entered  upon  a  nonsuit  directed  by  the  learned  justice  of  the 
Supreme  Court,  before  whom  the  issue  in  the  cause  was  tried. 
The  plaintiff  in  error,  who  was  the  plaintiff  below,  attacks  the 
judgment,  claiming  that  there  was  evidence  to  go  to  the  jury,  and 
that  it  was  erroneous  to  direct  a  nonsuit. 

The  record  returned,  and  the  bill  of  expections,  disclose  that 
the  plaintiff  in  error  was  employed  by  the  defendant  company  as 
a  lineman.  His  action  was  brought  to  recover  damages  for  an 
injury  received  by  him,  which  he  claimed  was  due  to  a  neglect 
of  the  duty  which  the  defendant  company,  as  his  employer,  owed 
to  him.  Although  the  nonsuit  was  not  directed  on  the  ground 
that  there  was  no  proof  of  such  liability  on  the  part  of  the  de- 
fendant, but  on  another  ground,  it  is  obvious  that  it  is  important 
to  determine  whether  there  was  evidence  to  go  to  the  jury  on  that 
subject,  because  if  it  be  found  that  the  trial  justice  erred  in  direct- 
ing the  nonsuit  on  the  ground  upon  which  he  put  it,  it  may  still 
be  that  it  should  bo  sustained  on  the  other  ground.  The  conceded 
relation  between  Snyder  and  the  defendant  company  was  that  of 
employer  and  employee.  The  company  owed  to  him  a  duty  to 
take  reasonable  care  that  the  places  in  which  it  employed  him  to 
work  were  safe  for  the  work  which  he  was  to  do,  and  if  imusual 
and  unexpected  perils  respecting  the  places  of  work,  or  the  work 
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itself y  became  known  to  the  company,  a  duty  was  imposed  on  it 
to  make  such  perils  known  to  him.  On  this  subject  there  was 
eridence  to  go  to  the  jury.  The  plaintiff  was  employed  by  the 
company  at  the  time  his  injury  was  received,  in  stringing  tele- 
phone wires  from  pole  to  pole,  over  wires  of  the  Paterson  & 
Passaic  Gas  &  Electric  Light  Company  which  ran  at  right  angles 
to  the  line  of  wires  which  the  plaintiff  was  stringing.  There  was 
evidence  from  which  the  jury  could  infer  that  the  plaintiff,  and 
other  workmen  in  the  employ  of  the  company,  had  known  that  the 
wires  of  the  Gas  &  Electric  Light  Co.,  were  customarily  charged 
with  a  current  only  at  night,  and  that  the  current  was  used  only 
for  lighting  the  streets.  There  was  evidence  from  which  it  could 
be  found  that  some  time  before,  the  Gas  &  Electric  Light  Com- 
pany, had  formerly  notified  the  defendant  that  it  had  established 
a  day  current  along  its  lines  in  the  locality  in  which  plaintiff's 
injury  was  received,  of  considerable  intensity,  and  the  defendant 
ecMnpany  was  asked  to  instruct  its  workmen  to  take  proper  pre- 
eantion  for  their  safety.  The  plaintiff  testified  that  the  fact  that 
the  Obs  &  Electric  Light  Company  was  to  send  day  currents 
through  its  wires  was  not  made  known  to  him  by  the  defendant 
company,  nor  was  he  warned  of  the  danger  he  might  incur  by 
coming  in  contact  with  those  wires,  directly  or  indirectly  after 
earrents  of  the  intensity  stated  were  turned  on,  and  carried 
through  them  in  the  daytime.  In  this  respect  there  were  ques- 
tions for  the  jury.  Upon  the  evidence,  a  verdict  might  have  been 
rendered,  finding  the  defendant  company  derelict  in  its  duty  to 
the  plaintiff,  its  employee. 

The  learned  justice,  however,  put  his  determination  to  with- 
hold the  case  from  the  jury  upon  the  sole  ground  that  the  evidence 
disclosed,  as  a  matter  of  law,  that  the  risk  of  injury  which  plain- 
tiff took  when  accepting  employment  in  stringing  wires  across  the 
wires  of  an  electric  light  company,  was  one  obvious  to  him,  and 
which,  by  acceptance  of  such  employment,  he  assumed,  and  held 
that  for  injuries  thus  received,  plaintiff  could  not  hold  his  em- 
ployer liable.  In  directing  a  nonsuit  on  this  groimd,  I  think 
there  was  error.  The  well-settled  rule  is  that  an  instruction  for 
a  verdict,  or  a  direction  of  a  nonsuit,  cannot  be  supported  unless 
it  appears  that,  upon  facts  which  the  jury  might  find  to  have  been 
proved  by  the  evidence,  with  such  inferences  as  could  be  reason- 
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ably  drawn  therefrom,  no  verdict,  and  no  number  of  verdicts 
could  be  supported.  Crue  v.  Caldwell,  52  N.  J.  Law^  215, 19 
Atl.  188 ;  Comben  v.  Bellville  Stone  Co.,  59  N.  J.  Law,  226,  36 
Atl.  473 ;  Newark  Passenger  By.  Co.  v.  Block,  4  Am.  ElectL  Cm. 
523,  55  N.  J.  Law,  605,  27  Atl.  1067. 

Plaintiff  testified  that  he  was  an  experienced  lineman,  and 
knew  that  an  electric  light  wire  became  highly  dangerous  when  a 
current  of  the  intensity  usually  used  for  electric  light  or  power 
is  passing  through  it.     Such  wires,  however,  give  no  sign  by  their 
appearance,  of  the  passing  of  a  current,  or  of  its  intensity.    If 
the  only  evidence  produced  showed  that  plaintiff  had  knowledge 
that  he  was  stringing  wires  over  the  wires  of  an  electric  li^t 
company,  which  might  be  carrying  a  dangerous  current,  whether 
there  was  thus  disclosed  such  an  obvious  risk  assumed  by  plain- 
tiff as  would  justify  a  nonsuit,  or  whether  the  question  of  assump- 
tion of  risk  on  such  evidence  should  be  submitted  to  a  jury,  need 
not  be  determined.     For  there  was  other  proof  which,  in  my 
judgment,  presented  a  question  on  the  subject  of  assumption  of 
risk  which  should  have  been  submitted  to  the  jury.     It  could 
have  been  found  therefrom,  that  plaintiff,  from  previous  observa- 
tion, had  ascertained  that  the  electric  light  wires  in  that  locality 
had  not  been  used  to  carry  any  electric  current  in  the  daytime, 
and  that  plaintiff,  with  other  linemen  of  the  defendant  company 
went  to  the  place  where  the  wires  were  to  be  strung  crossing  above 
the  electric  light  wires,  on  Saturday,  and  were  engaged  during 
the  day  in  that  work.    In  the  course  of  that  day,  and  for  the  pur- 
pose of  facilitating  their  work,  they  took  down  the  electric  light 
wires,  and  replaced  them  when  they  quit  work  on  Saturday  after- 
noon.    The  plaintiff  declares  that  when  he  handled  the  electric 
light  wires,  in  taking  them  down  or  putting  them  up  he  felt  what 
he  called  a  "  little  tickle,"  but  it  was  evident  that  there  was  no 
dangerous  current  then  passing  through  the  electric  light  wires. 
On  Monday  morning,  the  gang  of  men,  of  whom  plaintiff  was  one, 
returned  to  complete  their  work,  and  in  doing  so,  had  to  rear- 
range some  of  the  telephone  wires,  which  had  been  left  on  Satur- 
day pieced  out  by  wires  of  a  different  size.     They  engaged  in 
replacing  those  pieces  by  wires  of  the  proper  size,  and  proceeded 
so  far  as  to  complete  their  work  in  respect  to  two  or  three  of  the 
telephone  wires.     Plaintiff  was  then  at  the  top  of  a  pole,  engaged 
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in  putting  what  is  called  a  sleeve,  in  the  last  wire  that  was  to  be 
strung^  when,  without  warning,  he  received  a  shock  which  caused 
him  to  fall,  and  which  terribly  burned  and  maimed  his  hand. 
From  this  evidence  the  jury  might  find  that,  although  an  electric 
light  wire,  if  carrying  its  intense  current,  was  a  danger  which 
must  have  been  known  to  the  plaintiff,  yet  if  they  believed  that 
on  Saturday,  plaintiff  had  assisted  in  taking  down  the  electric 
light  wires,  and  found  no  dangerous  current  in  them,  and  on 
Mondav  he  and  his  fellow  workmen  had  strung  some  of  their 
wires  ^thout  experiencing  any  shock  from  the  electric  light  wires, 
although  the  telephone  wires,  it  may  well  be  inferred,  sagged  down 
upon,  and  came  in  contact  with  them,  I  think  there  was  a  ques- 
tion for  the  jury,  whether  or  not  the  danger  of  injury  from  a 
eorrent  through  the  electric  light  wires  was,  under  those  circum- 
stances an  obvious  one,  the  risk  of  injury  from  which  he  must  be 
deemed  to  have  assumed. 

The  nonsuit  cannot  be  sustained  in  my  judgment  on  either 
ground,  and  the  judgment  must  be  reversed  for  a  venire  de  novo. 


Eeelby  v.  Boston  Elevated  Railway  Co. 

Manaohuaetts  Bupreme  Judicial  Court  —  June  21,  1906, 

102  Mass.  481,  78  N.  E.  490. 

L  ItaiSD  Rail  —  In jubt  to  Laborer  —  Evidence  —  Due  Care  —  Assttmp- 
noif  or  Risk.  —  In  an  action  by  a  laborer  against  an  elevated  railway 
eompany  to  recover  for  personal  injuries  received  as  a  result  of  striking 
a  live  third  rail  with  a  chisel,  evidence  considered,  and  held,  that  the 
jury  were  warranted  in  finding  that  the  plaintiff  was  in  the  exercise  of 

lajmry  to  I<aborem  or  Employees  from  Contaot  "tvitli  Rail  diarged 
wttb  Eleetrieity.  ^  A  servant  employed  to  paint  an  elevated  structure, 
knowing  that  it  was  dangerous  to  bring  a  metal  swab  in  contact  with  an 
electrically  charged  third  rail,  assumed  the  risk  of  injury  from  such  contact. 
/•met  V.  Crawford,  123  App.  Div.  658,  108  N.  Y.  Supp.  142.  Death  of  em 
pk^yee  from  contact  with  electric  rail  in  subway,  see  CausuUo  v,  Lenox  Con- 
Hrueium  Co.,  post,  122  App.  Div.  672,  107  N.  Y.  Supp.  431.  As  to  injury  of 
member  of  repair  gang  caused  by  iron  shovel  making  a  short  circuit  between 
a  third  rail  and  a  bolt  on  a  tie,  see  Smith  v.  Manhattan  Ry.  Co.y  past,  112 
App.  Div.  202.  Injury  from  stepping  upon  electrically  charged  rail,  see 
SMivan  v.  Brooklyn  HeighU  R.  R.  Co.,  post,  117  App.  Div.  784,  102  N.  Y. 
Sopp.  982. 
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due  care  and  that  it  cannot  be  said  as  a  matter  of  law  that  the  pUii- 
tiff  assumed  the  risk. 

2.  Same  —  Nboligence.  —  In  an  action  to  recover  for  personal  injuries  ifr 

ceived  by  striking  a  charged  third  rail  where  it  was  shown  that  thi 
third  rail  was  supposed  to  be  dead  and  that  it  was  charged  to  allow 
the  work  train  to  pass  over  the  northbound  track,  held  that  the  defendtat 
was  negligent  in  turning  on  the  power  on  the  northbound  track  when  tha 
southbound  track  could  have  been  used. 

3.  Master  and  Sebvant  —  Safe  Place  to  Wobk  —  Delegation  or  RESPOirn- 

BiLiTT.  —  The  general  duty  to  provide  a  place  for  the  plaintiff  wMeh 
was  reasonably  safe,  having  reference  to  the  kind  of  business  in  which 
the  defendant  was  engaged,  was  so  far  personal  to  himself  as  a  masker 
that  he  could  not  escape  responsibility  by  delegating  it  to  another. 

4.  Same.  —  Assumption   of   Risk  —  Concealed    Dangebs.  —  A    corporation 

operating  an  elevated  railway  is  liable  for  failure  either  personally  or 
through  its  servants,  in  providing  against  unnecessary  or  concealed 
dangers  in  places  in  which  laborers  are  put  to  work.  This  is  so  although 
the  laborers  assume  the  obvious  risk  of  the  business. 

Exceptions  by  defendant  from  verdict  for  plaintiff.    Overruled. 

Walter  B,  Orant,  for  plaintiff. 

R,  A.  Sears,  James  F.  Sweeney,  and  Howard  A.  A.  WiUon, 
for  defendant. 

Opinion  by  Lathbop,  J.: 

This  is  an  action  of  tort  for  personal  injuries  sustained  by  the 
plaintiff  while  in  the  employ  of  the  defendant.  The  declaration 
contained  several  counts,  some  at  common  law,  and  some  under 
Eev.  Laws,  106,  §  71.  In  the  superior  court  the  jury  returned  a 
verdict  for  the  plaintiff  on  the  second  count,  which  alleged  in  sub- 
stance that  the  plaintiff  was  set  to  work  in  a  dangerous  place,  and 
while  in  the  exercise  of  due  care,  and  without  being  warned  of  the 
danger,  was  injured.  At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  rule  that  upon  all  the  evidence  the  plaintiff 
could  not  recover.  The  judge  refused  so  to  rule  and  submitted 
the  case  to  the  jury,  under  instructions  which  we  must  assume 
to  be  correct.  The  only  exception  is  to  the  refusal  to  rule  as 
requested. 

The  jury  were  warranted  from  the  evidence  in  finding  the  fol- 
fowing  facts: 

The  plaintiff  employed  by  the  defendant  as  a  night  laborer, 
was  set  at  work  as  a  member  of  a  large  gang  of  workmen,  to  assist 
in  relaying  about  500  feet  of  the  defendant's  north-bound  track 
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OD  its  elevated  structure  on  Washington  street^  near  Rollins  street, 
Boston.  While  so  employed,  and  when  working  near  the  third 
rail,  so  called,  where  he  was  directed  to  work,  he  was  seriously 
injured  by  bums  from  a  flash  of  electricity,  caused  by  his  chisel 
eoming  in  contact  with  this  rail,  which  at  the  time  the  defendant 
permitted  to  be  alive. 

The  electric  power  used  to  operate  the  trains  on  the  tracks  ran 
through  the  third  rail,  and  was  generally  turned  off  the  rail  be- 
tween the  morning  hours  of  1  o'clock  and  5  o'clock,  at  which  time 
the  trains  did  not  nm,  and  the  night  gangs  were  at  work  on  the 
tracks.  The  voltage  used  in  the  third  rail  was  from  500  to  600 
▼olts,  and  the  amperage  was  very  large ;  the  burning  effect  is  from 
the  amperage ;  a  person  could  be  killed  by  a  voltage  of  500  volts. 
The  electricity  in  the  third  rail  could  be  turned  on  or  shut  off, 
from  either  or  both  tracks,  entirely  at  the  will  or  control  of  the 
defendant,  by  switches  at  the  power  stations  at  Sullivan  Square 
or  Atlantic  avenue,  or  locally  from  either  track  by  switches  placed 
from  400  to  500  feet  apart.  The  turning  of  the  switches  at 
Rollins  street  and  at  Castle  street  would  have  rendered  the  rail 
dead  at  the  point  of  the  accident,  as  it  also  could  have  been  made 
dead  from  the  power  station.  These  local  switches  were  under 
the  control  of  the  defendant's  engineer,  who  testified  that  he  knew 
of  no  reason  for  the  use  of  the  power  on  that  night,  between  those 
streets. 

It  was  also  in  evidence  that  an  appliance  termed  a  jumper  was 
in  common  use  at  the  time  of  the  accident,  by  which  the  power 
could  have  been  cut  off  from  the  rail  for  any  assigned  distance, 
even  the  length  of  a  single  rail,  along  the  track,  and  the  third  rail 
made  harmless ;  that  the  appliance  used  for  this  purpose  could  be 
handled  by  any  one  of  ordinary  intelligence.  The  defendant 
kept  for  use,  when  working  near  the  third  rail  during  the  day, 
rubber  blankets  to  throw  over  the  rail,  and  the  electricians  at  times 
used  test  lamps  to  ascertain  whether  the  power  was  off  or  on. 
The  workmen  always  had  general  instructions  that  the  power  was 
off  while  they  were  at  work  at  night,  and  each  morning  about  5 
o'clock  one  of  the  engineers  would  come  around  and  state  that  the 
power  was  about  to  be  turned  on. 

The  defendant's  engineer  and  foreman,  having  control  of  the 
power,  had  full  knowledge  that  a  large  job  was  to  be  done  that 
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night  Preparations  were  being  made  for  some  days  before  tbe 
work  was  done  to  replace  about  500  feet  of  track ;  new  rails  had 
been  brought  to  the  place  some  days  before  and  placed  between 
the  tracks,  and  in  order  to  reduce  the  amount  of  work  to  be  done 
on  the  night  of  relaying  them  the  new  rails  had  been  assembled, 
that  isy  joined  together  in  sections  of  three.  To  insure  the  com- 
pletion of  the  work  in  one  night,  all  three  of  the  gangs,  ordinarily 
employed  in  different  places  on  the  structure  and  in  the  subway, 
were  consolidated  and  set  to  work  together  under  the  foreman  of 
the  plaintiff's  gang. 

It  would  have  been  an  easy  matter  and  a  reasonable  precaution 
to  make  the  third  rail  dead  along  the  whole  distance  which  was 
undergoing  repairs.  This  was  the  unanimous  opinion  of  the  de- 
fendant's engineers  and  managers.  The  defendant's  chief  opera- 
tor received  no  orders  that  night  to  make  the  third  rail  dead. 
Telephones  were  in  use  between  the  various  stations  on  the 
structure  and  to  the  power  houses. 

On  the  night  the  plaintiff  incurred  his  injuries  the  men  were 
instructed,  when  they  went  to  work  at  1  o'clock,  that  the  third 
rail  was  dead.  The  defendant's  records  show  that  the  third  rails 
on  both  tracks  were  dead  at  1 :10  a.  m.  During  the  night  instruc- 
tions came  from  Sullivan  square  to  the  electrician  in  charge  of 
that  section  where  the  work  was  going  on,  to  open  the  switches  at 
Castle  street,  which  had  the  effect  of  putting  the  power  on  to  the 
third  rail  for  about  half  the  length  of  the  job.  Some  of  the  men 
were  told  in  a  general  way  that  a  portion  of  the  rail  was  alive. 
The  plaintiff  was  not  so  informed.  The  evidence  was  conflicting 
as  to  whether  the  foreman,  Hellen,  was  so  informed.  The  elec- 
trician placed  a  red  lantern  at  the  point  of  the  dividing  line  be- 
tween the  live  and  dead  rail,  but  the  red  lantern  would  indicate 
nothing  to  any  one  as  to  which  side  of  the  lantern  the  rail  was 
alive  and  dangerous.  The  plaintiff  did  not  see  the  lantern  which, 
being  at  Kollins' street,  must  have  been  about  250  feet  from  the 
place  of  the  accident. 

The  cause  of  turning  on  the  power  at  Castle  street  was  to  let  a 
work  train  go  over  the  cross-over  at  Castle  street  to  pick  up  some 
old  rails  on  the  south-bound  track  at  Pelham  street  and  North- 
ampton street.  Tt  was  not  necessary  that  the  power  should  have 
been  turned  on  there  for  that  purpose  because,  by  using  the  south- 
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bound  track  through  the  subway,  no  occasion  existed  for  any 
power  to  be  applied  to  the  third  rail  of  the  north-bound  track. 
The  chief  operator  at  the  power  station  testified  that  it  would  have 
been  an  easy  matter  to  keep  the  rails  dead,  and  that  he  received 
BO  orders  to  make  them  dead  on  that  night. 

At  the  time  the  plaintiff  was  injured  he  was  assisting  to  re- 
move a  rail  saw  from  one  of  the  running  rails  within  a  few  inches 
of  the  third  rail,  and  in  the  performance  of  his  work  was  directed 
by  his  foreman  to  strike  a  blow  with  a  chisel  (a  long-bladed 
hammer)  handed  to  him  by  the  foreman  for  the  purpose,  the  use 
of  which  necessitated  his  hitting  the  third  rail.  He  asked  the 
foreman  if  it  was  all  right,  and  in  response  the  foreman  told  him 
the  rail  was  dead.  The  plaintiff  had  no  knowledge  of  the  manner 
of  using  the  power  in  the  third  rail  or  as  to  the  switches  used  for 
that  purpose.  He  had  no  personal  knowledge  of  whether  the 
power  was  on  the  rail,  or  off,  except  that  he  was  told  it  was  off. 

On  these  facts  we  can  have  no  doubt  that  the  jury  were  war- 
ranted in  finding  that  the  plaintiff  was  in  the  exercise  of  due 
care;  and  that  it  cannot  be  said,  as  matter  of  law,  that  the  plaintiff 
assumed  the  risk.  Nor  can  we  have  any  doubt  that  the  defendant 
was  negligent  in  turning  on  the  power  on  the  north-bound  track 
when  the  south-bound  track  could  have  been  used  for  the  running 
of  the  working  train.  The  law  applicable  to  this  subject  is  well 
stated  by  Mr.  Justice  Knowlton  in  Hopkins  v.  O'Leary,  176  Mass. 
258,  264,  57  N.  E.  342,  as  follows :  "  The  general  duty  to  pro- 
vide a  place  for  the  plaintiff  which  was  reasonably  safe,  having 
reference  to  the  kind  of  business  in  which  the  defendant  was 
engaged,  was  so  far  personal  to  himself  as  a  master  that  he  could 
not  escape  responsibility  by  delegating  it  to  another.  Toy  v. 
United  States  Cartridge  Co.,  159  Mass.  313,  34  N.  E.  461.  While 
the  plaintiff  assumed  the  obvious  risks  of  the  business,  he  did  not 
assume  the  risk  from  the  failure  of  the  defendant,  either  per- 
sonally or  through  a  superintendent,  to  perform  the  ordinary 
duties  of  an  employer  in  providing  against  unnecessary  or  con- 
cealed dangers  in  places  in  which  laborers  were  set  to  work.  The 
jury  were  rightly  permitted  to  pass  upon  the  question  whether  the 
defendant  was  negligent  in  this  particular.  Rogers  v.  Imdlow 
Mfg.  Co.,  144  Mass.  198,  205,  11  N.  E.  77,  59  Am.  Rep.  68; 
Neveu  v.  Sears,  155  Mass.  303,  29  N.  E.  472;   O'Driscoll  v. 
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Faxon,  166  Mass.  627,  31  N.  E.  685;  Coan  v.  MarlhorougK  IM 
Maes.  206,  41  N.  E.  238 ;  Burgeta  v.  Davis  Sulphur  On  Co.,  1« 
Mass.  71,  42  N.  E.  501;  Dean  v.  Smith,  169  Mass.  569,  48  N.  E. 
619." 

Thia  rule  applies  to  corporatiooa  as  well  as  to  indlTidiuU. 
Rogers  v.  Ludlow  Mfg.  Co.,  144  Mass.  198,  201  et  aeq.,  11  N.  E. 
77,  59  Am.  Rep.  68;  Toy  v.  United  States  CaHridge  Co.,  158 
Mass.  313,  34  N.  E.  461 ;  Burgess  v.  Davis  Sulphur  Ore  Co.,  IN 
Mass.  71,  42  N.  E.  501. 

While  there  was  conflicting  evidence  on  the  question  whetba 
the  foreman  of  the  plaintifTa  gang  had  been  informed  that  tin 
power  had  been  turned  on,  the  jury  maj  have  found  that  be  had 
not  been  so  informed.  If  so,  and  be  supposed  that  the  rail  vu 
desd,  the  order  to  the  plaintiff  was  not  a  negligent  one;  and  tba 
negligence  might  well  be  found  to  be  that  of  some  one  representing 
the  company,  to  whom  the  defendant  bad  intrusted  the  work,  in 
allowing  the  power  to  be  turned  on  to  the  third  rail  of  the  laaA- 
bound  track,  and  for  whose  negligence  the  defendant  is  liable. 

Exceptions  overruled. 


DOLBEE  V.   DeTHOFT,   T.,   A.    A.  &  J.    K&ILWAT  Ccfc 

Michigan  Buprvme  Court  — Juljf  S,  t90S. 
144  Mich.  656,   108  N.  W.   09. 
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in  the  cons  ruction  of  its  railway,  or  cars,  or  their  equipment,  nor  in  the 
operation,  conduct,  and  management  of  its  cars  and  system.     So  far  as  tht 
evidence  goes  nothing  is  shown  but  that  the  railroad  company  has  fully  per- 
formed its  duty  in  these  respects.     If  this  accident  was  due  to  a  shock  of 
electricity,  yet  there  has  been  no  evidence  as  to  what  caused  or  occasioned  it, 
there  has  been  no  evidence  that  the  car  or  trolley  wire  or  motive  power  was 
irregular  or  out  of  order,  or  that  the  propelling  current  of  electricity  was  in 
any  manner  disarranged.     If  this  accident  was  due  to  a  shock  of  electricity 
it  was  incumbent  upon  the  plaintiff  to  show  the  existence  of  this  or  that 
condition  which  might  explain  the  accident,  and  to  show  that  these  condi- 
tions were  due  to  the  carelessness  or  negligence  of  the  defendant  railway 
company.    This  the  plaintiff  has  failed  to  do.    His  inability  so  to  do  may 
be  his  great  misfortune,  but  there  is  no  remedy  for  it.     So  far  as  the  evidence 
goes,  if  this  accident  was  due  to  electricity,  because  of  its  escape  or  misdirec- 
tion, or  want  of  management  of  it,  there  is  not  a  particle  of  light  thrown 
upon  that." 

Before     Gbant^     Blaib,     Montoomebt,     0*st&and£B,     and 

HOOKEB,  J  J, 

Lee  N,  Browrty  for  appellant. 
Corliss,  Leete  &  Joslyn,  for  appellee. 

Opinion  by  Grant,  J. : 

There  is  no  evidence  tending  to  show  that  a  shock  of  electricity 
of  600  volts,  the  voltage  in  use  upon  this  car,  would  produce  any 
such  injury  as  that  which  the  plaintiff  received.  Neither  is  there 
any  evidence  tending  to  show  that  any  voltage  would  produce  that 
result.  The  theory  of  his  original  declaration  is  reasonable.  If 
his  arm  had  been  out  of  the  window  and  struck  the  pole,  which 
was  within  reach,  his  injury  is  easily  explained.  Plaintiff  intro- 
duced witnesses  who  were  familiar  with  electricity  and  the  con- 
struction and  use  of  trolley  cars.  Tfo  one  had  ever  known  these 
two  guard  rods  along  the  windows  to  become  charged  with  elec- 
tricity. The  ends  were  screwed  into  the  wood,  and  had  no  con- 
nection with  any  of  the  electric  wires  or  apparatus.  Plaintiff's 
own  expert  testimony  showed  that  these  rods  could  not  be  charged 
with  electricity  from  the  poles  or  from  the  trolley.  No  other 
similar  accident  was  shown.  No  defect  was  shown  in  the  con- 
struction or  management  of  the  car.  On  the  contrary  an  imme- 
diate examination  showed  the  car  and  its  appliances  to  be  in  good 
condition,  and  nothing  out  of  order.  If  the  plaintiff's  injury  re- 
sulted from  a  shock  of  electricity,  which  is  very  doubtful,  the 
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record  fails  to  show  any  reasonable  theory  for  it,  or  any  negligence 
on  the  part  of  the  defendant  which  caused  it.  Verdicts  cannot  be 
based  upon  mere  conjecture  or  guess. 

The  judgment  is  affirmed. 

Hooker,  J.,  concurred.' 

OsTEANDEB,  J.  (concurring) : 

The  first  count  of  the  amended  declaration  avers  that  plaintiff 
was  injured  because  of  his  arm  being  in  contact  with  a  pole, 
charged  with  electricity,  standing  near  the  track  and  car.  The 
second  count  avers  the  injury  to  have  been  caused  "  by  a  bolt  of 
electricity  falling  off  from  or  coming  oflF  from  the  feed  wire  or 
trolley  wire  and  overhead  electric  appliances  used  in  propelling 
the  said  car,  *  *  *  said  bolt  of  electricity  coming  down  the 
side  of  said  car  *  *  *  and  entered  the  plaintiff's  body.*'  In 
his  opening  to  the  jury,  plaintiff's  attorney  said : 

**  We  will  show  it  happened  by  a  current  of  electricity  coming  down  the 
side  of  the  car  and  entering  the  body  of  the  plaintiff.  *  •  *  We  will  show 
Tou  that  the  poles  were  so  close  to  the  car,  when  in  motion,  it  would  be 
atanoet  impossible  for  a  car  to  run  along;  those  poles  being  so  close  to  the 
car  as  they  are  when  in  motion  and  the  poles  charged  with  electricity.  We 
will  show  you  that  they  are,  and  that  the  result  was  that  in  passing  that 
pole  he  was  shocked." 

Plaintiff  testified  on  cross-examination  as  follows :  "  Q.  Did 
the  pole  come  in  contact  with  any  part  of  your  hand?  A.  No, 
sir;  the  pole  came  in  contact  with  nothing."  Again:  "  Q.  Did 
you  have  your  hand  outside  the  car  ?  A.  No,  sir ;  I  did  not"  I 
agree  in  affirming  the  judgment  upon  the  ground  that  the  testi- 
mony for  the  plaintiff  does  not  tend  to  prove  that  he  was  injured 
by  electricity,  and  upon  the  further  ground  that  the  testimony  did 
not  tend  to  make  a  case  within  the  averments  of  the  declaration 
or  the  opening  statement  of  counsel  for  the  plaintiff.  I  am  not 
clear  that,  under  the  circumstances  disclosed,  if  the  declaration 
had  set  out  a  case  of  injury  hy  electricity  and  such  injury  was 
shown,  plaintiff  would  be  bound  to  account  for  the  presence  of  the 
current  of  electricity  in  the  car. 

Blaib  and  Montoomebt,  JJ.,  concurred  with  OsTBAin>EB,  J. 
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City  of  Empobia  v.  Whttb. 

KanaoB  Supreme  Court  —  July  6,  1906, 
74  Kan.  864,  86  Pac.  295. 

NniJOBlTOB   OF    CiTT    IN    LEAVING    EUECTBIC    WlBES    IN    StBKIT — INJUET  10 

Traveler.  —  A  city  is  liable  for  injury  to  a  traveler  who  without  fault 
drove  into  an  electric  wire  negligently  left  in  the  street  by  the  cit?, 
although  the  traveler's  horse  had  previously  become  frightened  by  a  dog 
and  was  running  away  at  the  time  of  the  accident. 

Error  by  defendant  from  a  denial  of  his  motion  for  a  new  triaL 
Affirmed. 

J.  Harvey  Frith,  for  plaintiff  in  error. 

Kellogg  &  Madden  and  Dermis  Madden,  for  defendant  in  error. 

Opinion  per  Cubiam  : 

Mary  A.  White  recovered  a  judgment  against  the  city  of  Em- 
poria for  personal  injuries  sustained  by  being  thrown  from  her 
buggy  while  driving  on  one  of  its  streets.  She  alleged  that  while 
driving  along  one  of  the  streets  in  the  city  her  horse  came  in 
contact  with  one  of  the  city's  electric  wires  which  had  become  dis- 
placed and  was  on  the  ground ;  and  that  the  horse  became  fright- 
ened and  ran  against  a  telephone  pole  throwing  her  out  of  the 
buggy.  The  court  overruled  the  city's  motion  for  a  new  trial  on 
account  of  newly  discovered  evidence.  This  order  the  city  now 
seeks  to  reverse. 

The  evidence  introduced  in  support  of  the  motion  for  a  new 
trial  was  in  the  form  of  affidavits  made  by  two  young  men  who 
swore  that  they  were  present  at  the  time  Mrs.  White  was  thrown 
from  the  buggy.  The  affidavits  tend  to  establish  three  proposi- 
tions: (1)  That  the  horse  driven  by  Mrs.  White  became  fright- 
ened by  a  dog  and  was  running  away  when  it  came  in  contact 
with  the  electric  wire;  (2)  that  the  wire  was  not  down  on  the 
street,  but  on  a  vacant  lot;  (3)  that  the  wire  was  not  down  at  4 
o'clock  p.  M.  of  the  evening  when  Mrs.  White  received  her  injury. 
Whether  the  wire  was  down  in  the  street  and  whether  the  city 
had  actual  notice  of  this  fact,  or  whether  it  had  been  down  a 

liiability  of  City  for  Neelieenoe  in  Maiwtainiiig  Eleetxioml  Ap- 
pliances. —  See  note  to  Davoust  v.  City  of  Alameda,  ante. 
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sufficient  length  of  time  to  charge  it  with  notice  were  disputed 
questions  of  fact  on  the  trial,  and  both  parties  offered  evidence 
tending  to  support  their  respective  contentions.  Therefore  the 
affidavits  relating  to  these  questions  were  cumulative. 

The  only  remaining  question  supported  by  the  affidavits  was 
that  the  horse  driven  by  Mrs.  White  became  frightened  by  a  dog 
and  was  running  away  when  it  came  in  contact  with  the  wire.  If, 
without  fault  on  the  part  of  the  plaintiff,  her  horse  had  been  so 
frightened  by  a  dog  that  it  was  beyond  her  control,  and  ran  into 
an  electric  wire  that  the  city  had  negligently  permitted  to  lie  on 
the  ground,  this  would  furnish  no  grounds  for  a  new  trial.  If  the 
city  is  guilty  of  negligence  in  permitting  one  of  its  electric  wires 
to  lie  on  the  ground  it  is  liable  to  a  traveler  who  without  fault  of 
his  comes  in  contact  with  it  and  sustains  injury  thereby.  Street 
Sy.  Co.  V.  Stone,  54  Kan.  83,  37  Pac.  1012 ;  City  of  Topeka  v. 
Hempstead,  58  Kan.  328,  49  Pac.  87. 

The  order  denying  the  new  trial  is  affirmed. 


Eaton  v.  City  of  Weiseb. 

Idaho  Supreme  Court — July  6,  1906, 
12  Idaho  544,  86  Pac.  541. 

1.  LfABUJiT  or  Municipal  Ck)RP0RATi0N8  for  Condition  of  Streets.  —  The 
doctrine  announced  in  Carson  v.  City  of  Qeneaee,  74  Pac.  862,  9  Idaho, 
244,  holding  cities  and  villages  liable  for  negligence  in  the  maintenance 
of  their  streets  and  thoroughfares  in  a  reasonably  safe  condition  for  use 
by  travelers  in  the  usual  modes,  approved  and  followed. 

2.  IJABTI.TTT    FOB   NEGLIGENCE    IN    OPERATING    ELECTRIC    LIGHTING    StSTEM. — 

Running  and  operating  an  electric  light  system  by  a  municipality  and 
the  sale  of  electric  light  to  private  consumers  is  not  one  of  its  public  and 
governmental  powers  and  duties,  but  is  rather  a  proprietary  and  private 
right  and  power,  for  the  careless  and  negligent  exercise  of  which  the 
municipality  will  be  held  liable  in  damages  the  same  as  a  private  cor- 
poration or  individual  would  be  exercising  the  like  rights. 

3.  Same.  —  Municipal  ownership,  in  the  usual  and  common  acceptation  of 

that  term,  must  of  necessity  carry  with  it  the  same  duty,  responsibility, 
and  liability  on  account  of  negligence  that  is  imposed  upon  and  attaches 
to  private  owners  of  similar  enterprises. 

4.  Same  —  Degree  of  Care.  —  Where  a  city  is  maintaining  a  wire  across  one 

of  its  public  thoroughfares  for  the  purpose  of  carrying  and  distributing 
a  powerful  and  dangerous  force  like  electricity,  it  must  be  held  to  the 
duty  of  exercising  such  diligence  and  care  in  maintaining  and  using  the 
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same  as  is  commensurate  with  the  dangers  of  the  force  which  it  is  haul* 
ling  in  order  that  it  may  avoid  and  prevent  injury  to  those  riglitfully 
engaged  in  their  various  pursuits  and  employments. 
6.  Same  —  Evidence  —  Contbibutobt  Megligence.  —  Evidence  examined  in 
this  case  and  held  that  it  does  not  establish  such  contributory  negligenei 
on  the  part  of  the  plaintiff  as  to  prevent  and  preclude  him  from  reoofcr- 
ing  damages  for  the  injuries  sustained. 
(Syllabus  by  the  Ck)urt.) 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff  and 
from  an  order  denying  motion  for  new  trial.     Affirmed. 

Lot  L.  Felthaan,  for  appellant. 

Bhea  &  Son  and  Edwin  Snow,  for  respondent 

Opinion  by  Ailshib,  J. : 

The  respondent  obtained  a  judgment  against  the  city  of  Weiaer 
for  $1,050,  and  costs,  for  personal  injuries  received  by  him  on 
account  of  the  negligence  of  the  city  in  maintaining  an  electric 
light  wire  across  one  of  the  principal  thoroughfares  of  Weiser. 
The  city  owns  and  is  operating  an  electric  light  system  for  the 
purpose  of  lighting  its  streets  and  selling  to  the  inhabitants  of 
the  municipality  electric  light.  It  appears  that  at  about  noon  on 
the  7th  day  of  March,  1904,  a  tree  was  felled  by  some  one  across 
one  of  the  principal  streets  and  struck  the  electric  light  wire 
which  was  stretched  diagonally  across  the  street.  After  the  treo 
was  removed  the  wire  remained  sagged  about  nine  feet  above  the 
center  of  the  street.  It  seems  that  this  wire  continued  sagging 
until  5  or  6  o'clock  that  evening  when  it  was  less  than  eight  feet 
from  the  ground.  One  of  the  employees  who  was  a  lineman,  and 
who  had  charge  of  the  repair  of  wires,  was  notified  about  2  o'clock 
that  afternoon ;  and,  later  in  the  afternoon,  the  foreman  and  gen- 
eral manager  and  superintendent  of  the  system  was  also  notified 
of  the  condition  of  the  wire.  Yet  nothing  appears  to  have  been 
done  toward  repairing  or  raising  the  wire ;  and,  as  evening  came 
on,  a  current  of  about  2,300  volts  was  turned  on  to  the  wire. 
During  the  evening  of  that  day  the  travelers  along  that  street, 
either  on  horseback  or  with  team,  appear  to  have  been  obliged  to 
turn  to  one  side  or  the  other  in  order  to  avoid  striking  the  wire; 
and  one  witness  testifies  that,  in  passing  along  about  5 :45  in  the 
evening,  the  wire  struck  him  and  he  received  a  considerable  shock 
from  it.     The  plaintiff  was  a  school  boy  some  seventeen  years 
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oldy  and  at  some  time  during  the  afternoon  noticed  that  the  wire 
was  saving  across  the  street.  That  evening  between  6  and  7 
o'clock  he  was  sent  to  town  on  an  errand.  He  went  on  horseback, 
and  it  was  a  dark,  rainy  night.  He  says  he  went  down  another 
street  and  remained  down  town  about  three-quarters  of  an  hour, 
and  returned  on  the  street  over  which  this  wire  was  stretched.  He 
says: 

"  I  started  home  up  Main  street,  trotting  a  part  of  the  way.  I  was  in  a 
hurry  to  get  out  of  the  rain,  and  I  was  coming  back  to  Mrs.  Daly's  entertain- 
ment at  the  opera  house.  I  had  to  take  the  horse  back,  and  I  had  to  dress 
up.  There  were  lights  as  I  went  home;  one  by  the  opera  house,  there  was 
one  at  the  Monroe  Creek  bridge,  one  at  Mr.  Hass'  house,  and  one  at  the 
Baptist  Church,  and  there  was  one  just  below  Mr.  Sater's  on  Tenth  street, 
about  a  block  below  Mr.  Sater's.  I  did  not  notice  any  other  lights  in  the 
streets  at  all.  Something  happened  there  by  Mr. '  Sater's  place.  The  last 
thing  I  remember  was  seeing  Mr.  Clayburgh  sitting  in  his  store  talking  to 
tome  one,  and  then  I  saw  a  flash  and  that  was  the  last  I  remember.  The  next 
I  ramember  is  the  next  morning  some  of  the  folks  came  in  there,  and  I  woke 
vp  and  asked  them  what  was  the  matter  with  my  hand.  I  do  not  remember 
of  there  being  any  obstruction  in  the  street  that  night  at  all.  I  knew  the 
wire  was  there,  but  I  didn't  know  it  was  down." 

No  one  saw  the  occurrence,  but  it  is  in  evidence  that  the  boy 
was  badly  injured  from  an  electric  shock,  and  it  is  also  equally 
certain  that  he  received  it  from  this  wire.  The  city  contends, 
however,  that  he  was  guilty  of  such  contributory  negligence  as  to 
prevent  a  recovery,  and  predicates  that  contention  principally  upon 
the  fact  that  the  wire  came  in  contact  with  his  hand  only.  It  is 
aigued  that  if  he  had  not  been  reaching  for  the  wire  that  it  would 
have  necessarily  struck  his  head  or  body,  and  that  the  very  fact 
that  it  first  came  in  contact  with  his  hand  is  an  evidence  that  he 
had  extended  his  hand  in  the  direction  of  the  wire.  We  don't 
think  this  circumstance  is  sufficient  to  establish  such  contributory 
negligence  as  to  prevent  a  recovery.  There  might  be  a  great  many 
explanations  made  as  to  why  his  hand  was  extended  and  struck 
the  wire  first ;  indeed,  the  wire  might,  as  a  matter  of  fact,  have 
struck  the  body  first,  but  not  in  such  a  way  as  to  complete  the 
electric  circuit,  and  the  plaintiff  would  have  immediately  at- 
tempted to  remove  it  with  his  hand.  Such  action  would  have 
been  almost  involuntary.  On  the  other  hand,  he  might  have  seen 
the  wire  an  instant  before  coming  in  contact  with  it,  and  have 
thrown  up  his  hand  to  ward  it  off.     In  our  view  of  the  facts  of 
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this  case,  however,  it  is  imuecesssry  to  epeculate  as  to  how  tUl 
occurred. 

The  first  contention  made  hj  appellant  is  that  the  city  is  noi 
liable  for  personal  injuries  to  individuals  occasioned  throng  th 
negligence  of  officers  of  the  corporation  to  properly  perform  tbn 
duties.  We  had  occasion  to  give  this  contention  very  carefal  em 
sideration  in  the  case  of  Carson  v.  The  City  of  OeneMe,  9  Idak 
244,  74  Pac.  862.  In  that  case  we  held  that :  "  Cities  an 
villages  incorporated  under  the  general  laws  of  Idaho,  which  grin 
to  such  municipal  corporations  exclusive  control  over  their  stredi 
avenues,  lanes,  and  alleys,  are  liable  in  damages  for  a  ne^i^ 
discbarge  of  the  duty  of  keeping  such  streets  and  alleys  in  a  m 
sonably  safe  condition  for  use  by  travelers  in  the  usual  model' 
We  are  satisfied  with  the  doctrine  announced  in  that  case  and  di 
not  think  it  necessary  to  again  go  into  a  consideration  of  dt 
reasons  for  such  a  rule.  It  has  been  followed  by  this  court  i« 
Moreion  v.  The  Village  of  St.  Anihony,  9  Idaho,  532,  75  Pie 
262;  Village  of  Sand  Point  v.  Doyle  (Idaho),  83  Pac  598.  b 
the  case  of  Moreton  v.  Si.  Anthony  we  did  say.  however,  "  that  i 
municipality  is  not  guilty  of  iiegligeuce  for  every  act  or  omission 
which  would  constitute  negligence  on  the  part  of  an  individuiL 
Much  discretion  is  vested  in  such  bodies."  In  the  present  case  it 
is  quite  clearly  established  that  the  city  did  have  ample  and  abao- 
dant  notice  of  the  condition  of  this  wire.  Notice  to  the  employen 
of  the  city  who  had  charge  and  control  of  its  electric  light  sysMi, 
whose  duty  it  waa  to  keep  it  in  order  and  to  repair  wires  isi 
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lat  term  must  of  necessity  carry  with  it  the  same  duty,  respon- 
ity,  and  liabilities  that  are  imposed  upon  and  attach  to  private 
ers  of  similar  enterprises.  If  the  city  owns  and  operates  an 
trie  light  system,  and  sells  light  to  its  inhabitants,  there  is  no 
on  why  it  should  not  be  held  to  the  same  responsibility  for 
Ties  received  on  account  of  its  negligent  conduct  of  the  busi- 
as  would  a  private  individual  be  who  might  be  running  an 
>Bition  plant  in  the  same  municipality  and  selling  light  to  the 
ens  thereof.  There  is  abundant  authority  to  be  found  in  the 
IS  in  support  of  this  position.  As  early  as  1858  the  Supreme 
rt  of  Pennsylvania  in  Western  Savings  Fund  Society  v.  The 
t  of  Philadelphia,  31  Pa.  183,  72  Am.  Dec.  730,  said  : 

*he  supply  of  gas  light  is  no  more  a  duty  of  sovereignty  than  the  supply 
ater.  Both  these  objects  may  be  accomplished  through  the  agency  of 
iduals  or  private  corporations,  and  in  very  many  instances  they  are 
nplished  by  those  means.  If  this  power  is  granted  to  a  borough  or  a 
it  is  a  special  private  franchise,  made  as  well  for  the  private  emolument 
advantage  of  the  city  as  for  the  public  good.  The  whole  investment  is 
private  property  of  the  city,  as  much  so  as  the  lands  and  houses  belong- 
o  it.  Blending  the  two  powers  in  one  grant,  does  not  destroy  the  clear 
pell-settled  distinction,  and  the  process  of  separation  is  not  rendered  im- 
ble  by  the  confusion.  In  separating  them,  regard  must  be  had  to  the 
t  of  the  legislature  in  conferring  them.  If  granted  for  public  purposes 
aively,  they  belong  to  the  corporate  body  in  its  public,  political,  or  mu- 
al  character.  But  if  the  grant  was  for  purposes  of  private  advantage 
emolument,  though  the  public  may  derive  a  common  benefit  therefrom, 
lorporation  quoad  hoc  is  to  be  regarded  as  a  private  company.  It  stands 
le  same  footing  as  would  any  individual  or  body  of  persons,  upon  whom 
ike  special  franchise  had  been  conferred." 

[r.  Dillon,  in  volume  2  of  his  work  on  Municipal  Corporations, 
BCtion  594,  says : 

.  municipal  corporation  owning  waterworks  or  gas  works  which  supply 
tie  consumers  on  the  payment  of  tolls  is  liable  for  the  negligence  of  its 
ta  and  servants  the  same  as  like  private  proprietors  would  be." 

jid  again  at  section  985  of  the  same  work,  in  speaking  of  the 
ility  of  a  municipality  "  as  a  property  owner,"  says: 

Tpon  similar  grounds,  municipal  corporations  are  liable  for  the  improper 
Igement  and  use  of  their  property,  to  the  same  extent  and  in  the  samo 
as  private  corporations  and  natural  persons." 


n  1  Shearman  &  Redfield  on  Negligence,  §  286,  the  authors 
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"  In  its  proprietary  or  private  character  a  municipal  corporation  may  en- 
gage in  enterprises  for  its  own  immediate  profit  or  advantage  as  a  corpontioi, 
although  inuring  ultimately,  of  course,  to  the  benefit  of  the  public.  Of  tiiii 
character  are  waterworks,  to  supply  water  to  consumers;  or  gas  worki,  to 
supply  gas,  on  payment  of  rates  or  tolls,  and  other  similar  enterprises.  lo 
respect  of  its  liability  for  negligence  in  the  construction  and  maintenanee  of 
such  works,  the  corporation  is  on  the  same  footing  with  private  proprietor!, 
and  is  liable  for  the  negligence  of  its  agents  in  the  management  of  its  busi- 
ness." 

In  Aschoff  V.  City  of  EvansviUe  (Ind.  App.),  72  N.  R  279, 
the  Indiana  Appellate  Court  entered  into  a  somewhat  extended 
discussion  as  to  the  distinction  between  those  acts  of  municipal 
corporations  that  fall  within  and  are  necessarily  performed  under 
authority  of  the  sovereign  governmental  or  public  power  and  duty 
devolving  upon  such  corporations,  and  those  acts  and  undertakings 
in  which  they  engage  in  their  private  and  business  capacity. 
After  pointing  out  many  distinctions,  the  court  arrives  at  the 
following  conclusion : 

"Where  the  water  system  is  conducted  by  the  municipality  in  part  for 
profit,  even  if  principally  for  public  purposes,  the  municipality  is  liable  for 
damages  caused  by  its  negligent  management.  Chicago  v.  SeUs,  etc.,  104  DL 
App.  376.  And  where  it  supplies  water  to  its  citizens,  and  charges  therefor, 
it  acts  in  its  private  capacity,  although  such  waterworks  system  is  also  used 
for  the  extinguishment  of  fires.  So  acting,  '  it  stands  on  the  same  footing  is 
would  any  individual  or  body  of  persons  upon  whom  a  like  special  franchise 
had  been  conferred.' " 

One  of  the  most  carefully  considered  and  tersely  stated  cases 
we  have  examined  on  this  subject  is  that  of  Esherg-Gunst  Cigar 
Co,  V.  City  of  Portland  (Ore.),  55  Pac.  961,  43  L.  R.  A.  435,  75 
Am.  St.  Rep.  651.  After  reviewing  a  number  of  authorities,  the 
court  said : 

"  In  accordance  with  this  distinction  it  is  quite  universally  held  that  when 
a  municipal  corporation  voluntarily  undertakes  to  construct  and  maintain 
water  or  gas  works  in  pursuance  of  statutory  authority,  for  the  purpose  of 
supplying  the  inhabitants  thereof  with  water  or  gas  at  the  rates  established 
by  the  city,  it  is  liable  for  an  injury  in  consequence  of  its  acts  in  constructing 
and  maintaining  such  works,  tlie  same  as  a  private  corporation  or  individual." 

To  the  same  effect  as  the  foregoing  authorities,  see  2  Beach  on 
Public  Corporations,  §  1140;  Cooley  on  Const.  Limitations,  p. 
249;  20  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  1205;  Dunston  v. 
City  of  New  York  (Sup.),  86  K  Y.  Supp.  562. 

The  city  was  using  this  wire  across  one  of  its  public  thorough- 
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Earee  for  the  pnrpoBe  of  carrying  and  distributing  a  most  powerful 
md  dangerous  force,  and  one  but  poorly  understood  by  the  masses. 
^de  from  its  duty  to  maintain  its  streets  in  a  reasonably  safe 
Bondition,  it  was  under  a  much  greater  duty  as  the  owner  and 
operator  of  a  lighting  system  to  exercise  diligence  and  care  com- 
mensurate with  the  dangers  of  the  force  it  was  handling  in  order 
to  avoid  and  prevent  injury  to  those  rightfully  engaged  in  their 
Ttrious  pursuits  and  employments.  Perham  v.  Portland  General 
Elee.  Co.,  7  Am.  Electl.  Cas.  487,  53  Pac.  14,  33  Ore.  451,  40 
L  R.  A.  799,  72  Am.  St.  Rep.  730 ;  Giraudi  v.  Elec.  Imp.  Co., 
5  Am.  Electl.  Cas.  318,  107  Cal.  120,  40  Pac.  108,  28  L.  E.  A. 
596,  48  Am.  St  Rep.  114;  Denver  Con.  Elec.  Co.  v.  Simpson,  5 
Am.  Electl.  Cas.  278,  21  Colo.  371,  41  Pac.  499,  31  L.  R.  A.  566; 
Cook  V.  Wilmington  City  Elec.  Co.,  7  Am.  Electl.  Cas.  630,  32 
Atl.  643,  9  Houst.  (Del.),  306;  Macon  v.  Paducah  St.  R.  Co.,  7 
Am.  Electl.  Cas.  630,  62  S.  W.  496,  110  Ky.  680 ;  Economy  Light 
Co.  V.  Stephens,  58  N.  E.  359,  187  HI.  137 ;  15  Cyc.  471 ;  City 
of  Denver  v.  Sherret,  31  C.  C.  A.  499,  88  Fed.  226 ;  Joyce's 
Electric  Law,  §§  450  and  451 ;  Croswell  on  Electricity,  §  234. 
The  plaintiff  was  a  mere  boy  attending  the  public  schools,  and  it 
would  not  be  presumed  that  he  was  very  familiar  with  electricity; 
and,  in  fact,  it  is  not  shown  that  he  had  any  particular  knowledge 
of  its  dangers  more  than  would  be  possessed  by  any  other  boy  of 
that  age.  He  was  traveling  along  the  public  highway  where  he 
had  a  right  to  be.  He  was  not  a  servant  or  an  employee  of  the 
defendant,  and  was  chargeable  with  no  duty  to  it  other  than  that 
arising  from  his  citizenship  in  the  mimicipality  That  he  was 
seriously  and  permanently  injured  is  undoubted.  Having  notice, 
MS  the  city  had  in  this  case,  it  was  negligence  to  allow  a  live  wire 
dbai^ed  with  a  deadly  current  to  remain  suspended  over  a  street 
in  such  manner  that  it  was  likely  to  come  in  contact  with  persons 
on  horseback  or  in  vehicles  traveling  along  that  thoroughfare. 
The  evidence  abundantly  supports  the  verdict  and  judgment.  We 
have  examined  the  rulings  complained  of  in  the  admission  and 
rejection  of  evidence,  and  we  do  not  think  any  error  was  com- 
mitted in  the  rulings  of  the  court  in  those  respects. 

The  appellant  complains  of  the  action  of  the  court  in  giving  a 
number  of  instructions.  Appellant  urges  that  the  instructions 
were  in  many  instances  conflicting  and  confusing,  and  that  in  one 
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instance  they  invaded  the  proTince  of  the  jury  as  to  matters  ol 
fact,  and  that  the  instruction  on  contributory  ne^geooe  is  errone 
OUB  and  prejudicial  to  the  appellant.  It  iB  unnecessary  to  repcni 
these  instructions  at  length  here  or  to  deal  with  the  objectioni 
made  in  detail.  Our  examination  of  them  has  failed  to  diacloM 
any  material  inconsistency  or  any  invasion  of  the  province  of  thi 
jury.  The  court  does  not  appear  to  have  expressed  any  opinia 
upon  the  facts.  It  is  true  that  the  instructions  are  given  on  tin 
theory  that  the  plaintiff  had  suffered  an  injury,  and  our  PTamina 
tion  of  the  record  discloses  to  us  that  there  was  no  dispute  hut  thii 
the  plaintiff  had  received  a  serious  injury;  the  only  dispute  oi 
that  point  was  as  to  the  extent  and  gravity  of  the  injuries  re 
eeived.  That  matter  was  properly  submitted  to  the  jury,  and  wii 
evidently  considered  by  them  in  fixiiig  the  amount  of  damifn 
Upon  the  objection  that  the  court  incorrectly  stated  the  law  ol 
contributory  negligence,  we  are  satisfied  no  error  was  committed 
against  the  city.  The  instruction,  if  it  varies  at  all  from  the  tmc 
rule,  ia  more  favorable  to  the  city  than  it  was  entitled  to  \i»n 
given,  and  it  has  no  cause  for  complaint  against  the  instruction 
as  it  was  given.  A  detailed  consideration  and  discussion  of  lit 
numerous  rulings  of  the  court  and  instructions  given  to  which  tlie 
appellant  has  taken  exceptions  would  be  of  no  particular  value  w 
importance  here,  and  we  therefore  refrain  from  any  further  con- 
sideration of  theni  in  this  opinion. 

We  find  no  error  in  the  record  that  would  justify  the  reTereil 
of  the  judgment.     The  judgment  is  afSrmed,  with  costs  in  fiw 
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for  the  traosmisBion  of  electricity  for  lighting  purposes.  Later  the  de- 
fendant, another  electric  lighting  comporation,  secured  the  same  privi- 
leges from  the  city  with  the  understanding  that  its  poles  and  wires  be 
placed  in  such  manner  and  in  such  places  as  the  city  authorities  should 
designate.  Defendant  erected  three  poles  on  a  certain  avenue  which  pro- 
jected between  and  above  plaintiff's  wires  in  close  proximity  to  three  of 
plaintiff's  poles  upon  which  defendant  strung  its  wires.  Upon  a  bill 
being  filed  to  restrain  defendant  from  so  erecting  its  poles  and  stringing 
its  wires,  it  was  held  that  the  defendant  having  removed  the  danger  by 
patting  cross-arms  upon  its  poles  the  bill  should  be  dismissed,  the  loca- 
tion of  the  poles  and  wires  being  in  accordance  with  the  city  regulations. 

In  equity. 

Opinion  by  Oveb  (Orphans'  Court  Judge)  : 

The  plaintiffs  by  virtue  of  franchises  granted  to  their  prede- 
cessors in  title  maintain  electric  light  wires  on  poles  in  Bessemer 
avenue,  East  Pittsburgh  Borough,  and  the  defendant  by  virtue 
of  a  franchise  subsequently  granted  to  it  has  erected  three  poles 
which  project  between  and  above  the  plaintiffs  wires  in  close 
pioxiniity  to  three  of  their  poles  on  said  avenue,  to  which  the  de- 
fendant has  attached  wires  and  is  using  them  for  the  transmission 
of  electricity  for  light  purposes.  After  their  erection  the  plain- 
iifh  filed  this  bill  praying* 

First.  That  a  preliminary  injunction,  hereafter  to  be  made 
perpetual,  might  issue  against  the  defendant  restraining  it  from 
erecting  its  poles  and  stringing  its  wires  in  such  close  proximity 
to  the  poles  and  wires  of  the  plaintiffs  as  to  interfere  with  the 
transmission  of  electric  current  by  the  plaintiffs ; 

Second.  That  the  defendant  be  required  and  directed  to  forth- 
with change  its  poles  and  wires  now  erected  and  strung  so  that 
the  said  poles  and  wires  of  defendant  shall  be  at  such  a  distance 
from  those  of  your  orators  as  not  to  endanger  the  property  of  your 
orators  and  the  lives  and  property  of  its  employees  and  patrons 
and  of  the  public  generally ;  and 

Third.  For  general  equitable  relief. 

Upon  hearing  on  the  application  for  a  preliminary  injunction 
the  court  made  an  order  directing  the  defendant,  until  final  hear- 
ing, to  place  cross-arms  on  the  poles  erected  by  it,  and  to  attach 
to  them  the  plaintiffs'  wires,  so  that  there  shall  be  a  clearance  of 
at  least  twelve  inches  between  the  poles  of  defendant  and  plain- 
tiffs' wires  and  enjoining  the  defendant  from  erecting  other  poles 
within  twenty-four  inches  of  the  plaintiffs'  wires. 
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Although  in  the  bill  there  is  no  specific  prayer  for  the  remova 
of  defendant's  poles  from  the  side  of  Sessemer  aTOnne  apa 
which  the  plaintiffs'  poles  are  located,  yet  the  plaiiiti&  am 
claim  that  the  defendant  should  remove  them.  It  is  bo 
contended  that  the  plaintiffs  have  the  exclusive  ri^t  to  etee 
poles  and  wires  on  Bessemer  avenue  for  the  transmission  o: 
electric  current ;  hut  plaintiffs  claim,  and  a  nmnber  of  witoessa 
testified,  that  it  is  not  a  safe  construction  to  have  the  polea  of  oo 
electric  light  company  extend  through  the  wires  of  another.  Tbi 
principal  objections  bs  stated  by  the  witnesses  are  the  daoCTT  tt 
employees  going  up  between  the  wires,  and  the  liability  of  th« 
wires  to  swing  out  against  the  poles,  when,  if  the  voltage  ia  bi^ 
enough,  it  will  burn  either  the  wire  off,  or  the  pole  off,  Tlie  lad 
objection  has  been  removed  in  this  case  by  the  defendant's  com' 
pliance  with  the  decree  of  the  court  directing  it  to  attach  pliiit 
tiffs'  wires  to  croas-arms  placed  on  defendant's  poles.  As  tbi 
defendant's  wires  are  above  the  plaintiffs,  it  is  the  former's  em- 
ployees who  run  the  risk  of  passing  between  the  wires  and  oat 
the  plaintiffs,  and  the  risk  is  no  greater  than  if  the  plaintifii  htd 
on  additional  cross-arm  on  its  poles  and  wires  attached  thereto. 

It  is  contended  also  by  plaintiffs  that  the  defendant  could  aroU 
all  interference  with  their  polea  and  wires  by  erecting  its  pola 
on  Bryan  alley.  To  do  this,  however,  the  defendant's  wired 
would  have  to  cross  plaintiffs'  wires  and  those  of  two  lelepho* 
systems,  and  more  disastrous  results  are  likely  to  follow  by  tbi 
contact  of  an  electric  light  and  telephone  wire  than  that  of  tw 
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defendant  has  the  right  to  maintain  them ;  Joyce  on  Electric  Law, 
§  517.  But  in  maintaining  them  every  precaution  should  be 
taken  not  to  interfere  with  or  injure  plaintiffs'  lines,  and  as  they 
are  operating  under  a  prior  license  the  preliminary  decree  hereto- 
fore made  directing  the  attaching  of  the  wires  to  cross-arms  on 
the  defendant's  poles  and  regulating  their  erection  is  reasonable 
and  must  be  made  perpetual. 

The  defendant  alleges  in  its  answer  filed  after  the  preliminary 
decree,  that  it  "  offered  to  protect  plaintiffs  wires  by  attaching 
them  to  cross-arms  or  allow  them  to  do  so,  but  was  prevented  by 
plaintiffs'  action,"  and  if  this  be  the  fact  the  plaintiffs  should  pay 
the  costs.  If  the  answer  is  responsive  to  the  bill  there  is  no  evi- 
dence to  overcome  it  and  the  facts  would  be  found  to  be  as  stated 
therein;  but  the  affidavit  to  the  answer  is  made  by  the  superin- 
tendent of  the  defendant  company,  who  says  therein  "  that  the 
averments  set  forth  in  the  foregoing  answer  are  true  and  correct 
as  he  verily  believes,"  and  as  he  does  not  aver  that  he  has  personal 
knowledge  of  the  alleged  facts,  the  answer  is  merely  part  of  the 
pleadings  in  the  case  and  is  not  evidence.  Kcme  v.  Fire  Insurance 
Campaaiy  (No.  1),  199  Pa.  198. 

The  only  evidence  on  the  subject  is  that  of  an  officer  of  the 
defendant  company  who  testified  it  never  objected  to  plaintiffs 
fastening  their  wires  to  defendant's  poles,  and  one  of  plaintiffs'^ 
witnesses  who  testified  on  cross  examination  that  the  matter  might 
have  been  talked  about.  This  eveidence  is  not  sufficient  to  sus- 
tain the  averments  in  the  answer  and  the  costs  must  be  placed 
on  the  defendant. 

Findings  of  fact. 

1.  The  plaintiffs  and  defendant  are  corporations  organized 
and  existing  under  the  laws  of  the  commonwealth  of  Pennsyl- 
vania for  the  purposes  of  manufacturing  and  supplying  electric 
current  to  the  public  in  certain  portions  of  Allegheny  county, 
including  the  borough  of  East  Pittsburgh. 

2.  The  plaintiffs  by  virtue  of  an  ordinance  of  said  borough 
passed  April  30,  1896,  and  their  succession  to  the  rights  of  the 
licensee  therein  named,  are  maintaining  on  Bessemer  avenue  in 
said  borough  poles  and  seven  lines  of  wires  attached  thereto  for 
the  transmission  of  electricity  for  lighting  purposes,  four  of  said 
lines  carrying  5,000  volts  each,  one  3,600  and  two  1,100. 
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3.  The  councils  of  said  borough  on  the  12th  of  February,  1906, 
passed  an  ordinance  granting  to  the  defendant  company  the  right 
to  erect  poles  along  the  streets  of  said  borough  and  attach  wires 
thereto  for  the  transmission  of  electricity  for  light  and  other 
purposes,  the  company  to  "  place  the  poles  and  other  appliances 
along  the  streets  and  highways  in  such  manner  and  location  as 
the  street  committee  or  the  borough  engineer  of  the  borough  shall 
designate." 

4.  About  May  1,  1906,  the  defendant  erected  three  poles  on 
Bessemer  avenue.  East  Pittsburgh,  between  South  Park  street  and 
Grandview  avenue,  on  the  same  side  of  Bessemer  avenue  as  the 
pole  line  and  wires  of  the  plaintiffs,  in  such  manner  that  the 
poles  of  defendant  pass  between  and  extended  above  the  wires  of 
plaintiffs,  and  strung  wires  on  these  poles;  and  the  defendant's 
poles  were  erected  in  close  proximity  to  two  poles  of  the  plaintiffs, 
one  of  them  being  so  close  as  to  almost  touch  the  pole  of  plain- 
tiffs. These  poles  were  erected  in  the  locations  designated  by  the 
engineer  of  said  borough  and  when  erected  were  within  a  few 
inches  of  plaintiffs  high  tension  wires;  but  these  wires  are  now 
attached  to  cross-arms  on  defendant's  poles  as  required  by  the 
preliminary  decree. 

5.  The  defendant  having  attached  plaintiffs'  wires  to  cross-arms 
on  the  defendant's  poles  there  is  now  no  substantial  invasion  of 
the  plaintiffs'  rights  under  their  prior  license,  and  the  mainten- 
ance by  the  defendant  of  its  poles  and  wires  does  not  interfere 
with  the  right  of  the  plaintiffs  to  properly  maintain  and  operate 
their  liijes  and  transact  their  business. 

Conclusions  of  law. 

The  plaintiffs  do  not  have  the  exclusive  right  to  erect  and 
maintain  poles  and  wires  on  Bessemer  avenue,  East  Pittsburgh, 
and  the  defendant  under  the  ordinance  of  said  borough  had  the 
right  to  erect  and  maintain  the  poles  and  wires  erected  and  con- 
structed by  it  on  said  avenue;  but  every  precaution  should  be 
taken  by  the  defendant  to  prevent  injury  to  the  plaintiffs'  poles 
and  wires,  and  the  preliminary  decree  made  in  this  case  must  be 
made  perpetual.     The  costs  to  be  paid  by  the  defendant. 

Let  a  decree  be  drawn  accordingly. 
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Aiken  v.  City  of  Columbus. 

Indiana  Supreme  Court  —  Oct.  2,  1906, 
167  Ind.  139,  78  N.  E.  657. 

1.  LiABiLiTT  OF  Crrr  Operating  Electric  Lighting  System.  —  A  city  or 
town  is  answerable  ew  delicto  for  any  direct  invasion  of  the  rights  of 
third  persons  in  the  management  of  its  public  lighting  system.  Thus, 
it  is  liable  for  injuries  resulting  from  contact  with  a  live  wire  in  the 
street. 

2.  Same  —  Sufficiency  of  Complaint.  —  In  an  action  for  death  caused  by 
eoming  in  contact  with  a  live  electric  light  wire  in  the  street,  a  com- 
plaint alleging  that  the  fall  of  the  wire  was  the  proximate  cause  of  the 
death  and  that  said  wire  had  become  weak  and  rotten,  is  insufficient  where 
it  is  not  alleged  that  the  wire  fell  by  reason  of  such  defective  condition. 

Appeal  by  plaintiflF  from  a  judgment  for  defendant,  after  sus- 
taining a  demurrer  to  the  complaint.     Affirmed. 

John  W.  Morgan  and  W.  W.  Lambert,  for  appellant. 

Francis  T.  Hood,  James  F.  Cox,  Charles  S.  Baker,  W.  H. 
Everroad,  C.  B.  Cooper,  and  C.  J.  Kollmeyer,  for  appellee. 

Opinion  by  Gillett,  J. : 

By  appellant's  complaint  in  this  action  appellee  was  sought  to 
be  charged  with  negligence  in  the  management  of  its  public  light- 
ing system,  whereby  appellant's  intestate  was  killed,  on  his  own 
premises,  by  coming  in  contact  with  a  live  wire,  belonging  to 
appellee,  which  had  fallen  from  its  electric  light  pole  in  the  ad- 
joining street.  A  demurrer  was  sustained  to  the  complaint,  and, 
from  the  judgment  which  followed,  appellant  appeals. 

It  is  contended  by  counsel  for  appellee  that,  as  it  does  not 
appear  that  the  city  made  any  use  of  said  system  other  than  for 
the  purpose  of  lighting  its  streets,  it  was  acting  in  a  governmental 
capacity,  and  is  therefore  not  to  be  held  liable  for  the  negligence 
of  its  employees  and  servants  in  the  management  of  the  property. 
Municipal  corporations  proper,  as  cities  and  towns,  do  not  enjoy 
as  extended  immunity  from  liability  ex  delicto  as  do  public  quasi 
corporations,  which  are  mere  subdivisions  of  the  State,  organized 
for  the  purpose  of  administering  the  local  affairs  of  government. 


Idabllity  of  City  Operating  Eleetrie  Idghting  System*  — See  Do- 

voutt  V.  City  of  Alameda^  ante,  and  note  thereunder. 
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As  it  is  possible,  however,  to  devolve  upon  cities  and  towns  duties 
which  they  administer  solely  for  the  public  good,  it  follows  that, 
with  respect  to  such  duties,  they  are  regarded  as  acting  on  behalf 
of  the  State,  and  not  in  their  private  or  corporate  capacity.    Speak- 
ing in  general  terms,  it  may  be  said  that  the  duties  which  munici- 
palities perform  with  respect  to  the  public  health,  charities,  and 
schools,  in  the  protection  of  property  against  fire   and   in  the 
maintenance  of  the  peace,  are  ordinarily  regarded  as  performed 
as  representatives  of  the  general  public,  and  in  such  cases  cities 
and  towns  enjoy  the  same  immunity  from  action  ex  delicto  as  does 
the  State.     We  may  at  once  put  aside,  as  not  involved  in  this 
case,  all  question  concerning  the  nonliability  of  municipal  cor- 
porations for  their  acts  or  omissions  in  respect  to  legislative,  dis- 
cretionary, and  guosi-judicial  powers.     The  omission  in  question 
involves  the  failure  to  perform  a  ministerial  act,  and,  if  it  was 
a  corporate  duty,  the  municipality  was  guilty  of  a  tort.     It  was 
said  by  Campbell,  J.,  in  Sheldon  v.  Kalamazoo,  24  Mich.  383, 
385: 

"  The  doctrine  is  entirely  untenable  that  there  can  be  no  municipal  liability 
for  unlawful  acts  done  by  municipal  authorities  to  the  prejudice  of  private 
parties.  In  this  respect,  public  corporations  are  as  distinctly  legal  persona 
as  private  corporations.  When  the  act  done  is  in  law  a  corporate  act,  there 
is  no  ground  upon  reason  or  authority  for  holding  that  if  there  is  any  legal 
liability  at  all  arising  out  of  it,  the  corporation  may  not  be  answerable. 
There  is  no  conflict  whatever  in  the  authorities  on  this  head." 

Judge  Dillon,  who  has  been  at  considerable  pains  to  cast  into 
doctrine  the  decisions  of  the  courts  relative  to  municipal  responsi- 
bility for  tort,  says: 

"As  respects  municipal  corporations  proper,  whether  specially  chartered  or 
voluntarily  organized  under  general  acts  of  the  character  before  alluded  to, 
it  is,  we  think,  universally  considered,  even  in  the  absence  of  a  statute  giving 
the  action,  that  they  are  liable  for  acts  of  misfeasance  positively  injurious  to 
individuals,  done  by  their  authorized  agents  or  officers,  in  the  course  of  the 
performance  of  corporate  powers  constitutionally  conferred,  or  in  the  execu- 
tion of  corporate  duties,  and  it  is  the  almost,  but  not  quite,  uniform  doctrine 
of  the  courts  that  they  are  also  liable  where  the  wrong  resulting  in  an  injury 
to  others  consists  in  a  mere  neglect  or  omission  to  perform  an  absolute  and 
perfect  (as  distinguished  from  a  legislative,  discretionary,  ^uo^i- judicial,  or 
imperfect)  corporate  duty,  owing  by  the  corporation  to  the  plaintiff^  or  in 
the  performance  of  which  he  is  specially  interested."    2  Mun.  Corp.,  §  966. 

As  far  back  as  Ross  v.  City  of  Madison,  1  Ind.  281,  48  Am. 
Dec.  361,  this  court  declared  that  "  it  may  also  be  considered  as 
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settled  that  municipal  corporations  are  responsible,  to  the  same 
extent,  and  in  the  same  manner,  as  natural  persons,  for  injuries 
occasioned  by  the  negligence  or  unskilfulness  of  their  agents  in 
the  construction  of  works  for  the  benefit  of  the  cities  and  towns 
under  their  government."  In  four  instances  their  declaration  of 
the  law  has  been  approved  by  this  court.  City  of  Logansport  v. 
Wright,  25  Ind.  512,  515;  Stackhouse  v.  City  of  Lafayette,  26 
Ind.  17,  22,  89  Am.  Dec.  450 ;  Roll  v.  City  of  Indianapolis,  52 
Ind.  547,  549 ;  City  of  Oreencastle  v.  Martin,  74  Ind.  449,  452, 
89  Am,  Rep.  93.  As  was  tersely  stated  in  Jones  v.  City  of  New 
Haven,  34  Conn.  1 :  "  Where  judicial  duty  ends  and  ministerial 
duty  begins,  there  immunity  ceases  and  liability  attaches."  Coun- 
sel for  appellee  concedes  that  if  the  wire  had  fallen  in  a  public 
street,  and  the  city  knew,  or  ought  to  have  known,  of  its  defective 
condition,  appellee  would  have  been  guilty  of  negligence  in  failing 
to  keep  the  street  safe,  but  it  is  to  be  remembered  that  the  duty 
of  a  city  or  town  in  respect  to  the  public  ways  therein  grows  out 
of  the  exclusive  power  which  the  municipality  possesses  over  such 
ways  coupled  with  the  power  of  taxation  for  general  purposes. 
Orove  V.  City  of  Fort  Wayne,  45  Ind.  429,  15  Am.  Rep.  262; 
Teager  t?.  Tippecanoe  Township,  81  Ind.  46 ;  Elliott,  Roads  and 
Streets,  §  611.  If  the  city  would  be  liable  for  the  omission  of  a 
duty  in  the  case  mentioned,  a  fortiori,  ought  it  to  be  liable  in  a 
case  involving  the  elements  of  a  trespass  ? 

There  is  really  but  one  question  in  this  case,  and  that  is, 
was  the  omission  a  corporate  dereliction,  or  was  appellee's  act 
in  providing  a  public  lighting  system  a  governmental  undertak- 
ing? In  the  determination  of  this  question  it  is  proper  to  con- 
sider the  manner  in  which  the  power  was  conferred,  the  obliga- 
tions which  naturally  flow  from  proprietorship,  and  the  purpose 
for  which  the  power  was  granted  and  exercised.  The  city  was 
under  no  obligation  to  light  its  streets.  It  enjoyed  that  authority, 
but  the  exercise  of  the  power  was  wholly  a  matter  of  its  own 
volition.  Section  4301,  Bums'  Ann.  St.  1901 ;  City  of  Indian- 
apolis V.  Scott,  72  Ind.  196 ;  Tiedeman,  Mun.  Corps.,  §  344a,  and 
cases  cited.  As  neither  the  letter  nor  the  implications  of  the 
statute  has  made  the  lighting  of  streets  a  governmental  duty,  and 
as  the  city  derives  a  benefit  in  its  corporate  capacity,  as  well  as 
a  local  benefit,  from  the  exercise  of  the  power,  the  fact  that  it  was 
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voluntarily  exercised  is  an  important  circumstance.     The  proposi- 
tion finds  illustration  in  a  number  of  cases  where  the  benefits 
might  be  said  to  be  in  a  degree  public,  but  where  there  was  never- 
theless room  for  the  supposition  that  the  local  advantage  to  the 
corporation  or  its  inhabitants  was  a  moving  consideration  in  the 
voluntary  assumption  of  the  power.     Thus,  in  Riddle  v.  Proprie- 
tors of  Locks  &  Canals,  7  Mass.  169,  187,  5  Am.  Dec.  35,  Par- 
sons, C.  J.,  in  pronouncing  the  opinion  of  the  court  says  that  it 
is  one  of  the  maxims  of  the  common  law  ^^  that  a  man  specially 
injured  by  the  breach  of  duty  in  another  shall  have  his  remedy 
by  action.     If  the  breach  of  duty  be  by  an  individual,  there  is  no 
question;  and  why  should  a  corporation,  receiving  its  corporate 
powers  and  obligated  by  its  corporate  duties  with  its  own  consent, 
be  an  exception  where  it  has,  or  must  be  supposed  to  have,  an 
equivalent  for  its  consent  ? "     It  was  held,  in  Oliver  v.  City  of 
Worcester,  102  Mass.  489,  499,  3  Am.  Rep.  485,  that  the  city 
was  liable  for  a  defect  in  a  path  in  the  public  common.     Orat, 
J.,  in  that  case  said  that  cities  may  be  liable  "  for  acts  done  in 
what  may  be  called  their  private  character,  in  the  management 
of  property  voluntarily  held  by  them  for  their  own  immediate 
profit  or  advantage,  although  inuring,  of  course,  ultimately  to 
the  benefit  of  the  public."     In  Jones  v.  City  of  New  Haven,  34 
Conn.  1,  the  city  was  held  liable  for  the  failure  to  remove  a  de- 
cayed limb  of  a  tree  in  the  public  square,  whereby  a  person  was 
injured,  the  corporation  having  properly  taken  upon  itself  the 
duty  of  caring  for  the  trees.     We  shall  not  dwell  at  length  upon 
the  obligations  of  proprietorship.     Where  a  city  has  seen  fit  to 
acquire  title  to  property  in  the  management  of  which  it  is  with- 
out let  or  restriction  it  would  seem  peculiarly  just,  at  least  where 
the  property  in  part  serves  some  municipal  purpose,  that  there 
should  be  devolved  upon  the  municipality  that  fundamental  obli- 
gation of  ownership  which  finds  expression  in  the  maxim,  ^^  sic 
utere  tuo  ut  alienum  non  losdas/*     As  said  by  Mr.  Justice  Field, 
in  Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist  Church,  108  IT.  S.  331, 
2  Sup.  Ct.  728,  27  L.  Ed.  739:  "  grants  of  privileges  to  corporate 
bodies  confer  no  license  to  use  them  in  disregard  of  the  private 
rights  of  other  persons.     The  great  principles  of  the  common  law, 
which  is  equally  the  teaching  of  Christian  morality,  so  to  use 
one's  property  as  not  to  injure  others',  forbids  other  application 
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or  use  of  the  rights  and  powers  conferred."  It  is  perhaps  as 
much  upon  the  ground  of  proprietorship  as  any  other  that  it  was 
held  in  Twist  v.  Rochester  (Sup.),  55  N.  Y.  Supp.  850,  affirmed 
in  165  N.  Y.  619,  59  N.  E.  1131,  that  a  city  was  liable  for  per- 
mitting a  parol  wire,  heavily  charged  with  electricity,  to  fall  and 
remain  in  a  public  street.  See,  also,  Eastman  v.  Meredith,  36 
N.  H.  284,  72  Am.  Dec.  302 ;  Thayer  v.  Boston,  19  Pick.  (Mass.), 
511,  31  Am.  Dec.  157.  We  may,  in  this  connection,  mention 
that,  in  City  of  Oreencastle  v.  Martin,  74  Ind.  445,  39  Am.  Rep. 
93,  it  was  held  that  the  city  was  properly  charged  with  negligence 
in  the  management  of  its  pound,  although  the  ordinance  providing 
for  the  impounding  of  animals  was  an  exercise  of  the  police 
powers.  It  was  decided  in  City  of  Lafayette  v.  Allen,  81  Ind. 
166,  that  the  complaint  therein,  which  was  by  a  person  who  had 
been  employed  as  engineer  of  the  waterworks  of  the  municipality, 
for  injuries  received  by  the  explosion  of  the  boiler  used  in  pump- 
ing water  into  the  city  water  pipes,  stated  a  cause  of  action,  al- 
though it  is  to  be  noted  that  there  was  no  allegation  in  the  com- 
plaint that  the  city  derived  a  profit  from  the  sale  of  water. 

Coming  to  the  purpose  for  which  the  power  to  erect  an  electric 
light  plant  was  granted,  it  must  be  admitted  that  public  lighting 
serves  a  governmental  purpose,  at  least  in  an  incidental  way,  in 
that  it  is  a  check  upon  crime  and  immorality,  but  the  element  of 
local  convenience  to  the  inhabitants  and  the  extent  to  which  such 
lights  protect  the  municipal  treasury  against  damage  suits,  be- 
cause of  streets  which  have  become  temporarily  or  permanently 
unsafe,  affords  a  very  clear  basis  for  the  assertion  that  such  lights 
are  a  municipal  utility.  The  fact  that  a  city  or  town,  pursuant 
to  statute,  voluntarily  constructs  and  maintains  a  work  from  which 
it  derives  a  revenue  has  frequently  been  referred  to  as  one  of  the 
markings  of  a  municipal  undertaking.  No  case,  however,  has 
come  to  our  notice  in  which  this  element  has  been  held  essential 
to  liability,  but  there  are  many  authorities  that  either  directly 
or  in  effect  uphold  the  opposite  view.  Twist  v.  City  of  Rochester, 
supra;  Missano  v.  Mayor,  160  N.  Y.  123,  54  N".  E.  744;  Jones 
V.  City  of  New  Haven,  34  Conn.  1 ;  Barney  Dumping  Boat  Co.  v. 
Mayor  (C.  C),  40  Fed.  50;  Eastman  v.  Meredith,  supra;  Thayer 
V.  Boston,  supra;  Oliver  v.  City  of  Worcester,  102  Mass.  489,  499, 
8  Am.  Rep.  485 ;  Dickinson  v.  City  of  Boston,  188  Mass.  595,  75 
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N.  E.  68,  1  L.  R.  A.  (N.  S.)  664;  Wagner  v.  City  of  Portland, 
40  Ore.  389,  60  Pac.  985,  67  Pac.  300 ;  Webb's  Pollock  on  Torts, 
69;  Jones,  Neg.  Mun.  Corps.,  §  150;  Williams,  Neg.  Mun.  Corps., 
§  31.     At  least  as  to  property  voluntarily  held,  if  the  exercise  of 
the  power  confers  a  benefit  upon  the  people  of  the  community  in 
their  local  capacity,  or  if  it  is  a  means  to  the  attainment  of  some 
municipal  end,  we  are  of  opinion  that  the  corporation  is  held  to 
the  exercise  of  due  care  concerning  such  property.     The  blend- 
ing of  the  powers  of  local  sovereignty  and  corporate  capacity  in 
one  does  not  destroy  the  clear  and  well-settled  distinction  which 
the  cases  maintain,  nor  does  the  confusion  render  the  process  of 
separation   impossible.     Western  Savings  Fund  Soc.   v.   Phila- 
delphia, 31  Pa.  175,  72  Am.  Dec.  730 ;  Bailey  v.  Mayor,  3  Hill 
(N.  Y.),  531,  38  Am.  Dec.  669.     In  the  case  last  cited,  which  ib 
a  leading  one  upon  the  general  subject  under  discussion,  the  ques- 
tion was  involved  as  to  the  liability  of  the  city  of  New  York  for 
the  negligent  construction  of  a  dam  by  its  water  commissioners. 
A  point  of  difficulty  was  presented,  in  that  such  conmiissioners 
were  designated  by  the  Legislature,  but  the  city  had  accepted  the 
benefit  of  the  act.     In  response  to  the  argument  that  the  under- 
taking was  governmental  in  its  character.  Nelson,  C.  J.,  said: 

"  The  argument  of  the  defendant's  counsel  confounds  the  powers  in  question 
with  those  belonging  to  the  defendants  in  their  character  as  a  municipal  or 
public  body  —  such  as  are  granted  exclusively  for  public  purposes  to  counties, 
cities,  towns,  and  villages,  where  the  corporations  have,  if  I  may  so  speak, 
no  private  estate  or  interest  in  the  grant.  As  the  powers  in  question  have 
been  conferred  upon  one  of  these  public  corporations,  thus  blending  in  a 
measure  those  conferred  for  private  advantage  and  emolument  with  those 
already  possessed  for  public  purposes,  there  is  some  difficulty,  I  admits  in 
separating  them  in  the  mind,  and  properly  distinguishing  the  one  class  from 
the  other,  so  as  to  distribute  the  responsibility  attaching  to  the  exercise  of 
each.  But  the  distinction  is  quite  clear  and  well  settled,  and  the  process  of 
separation  practicable.  To  this  end,  regard  should  be  had,  not  so  much  to  the 
nature  and  character  of  the  various  powers  conferred,  as  to  the  object  and 
purpose  of  the  legislature  in  conferring  them.  If  granted  for  public  purposes 
exclusively,  they  belong  to  the  corporate  body  in  its  public,  political,  or 
municipal  character.  But  if  the  grant  was  for  purposes  of  private  advantage 
or  emolument,  though  the  public  may  derive  a  common  benefit  therefrom,  the 
corporation,  quoad  hoc,  is  to  be  regarded  as  a  private  company." 

Tn  Barney  Dumping  Boat  Co,  v.  Mayor,  supra,  the  question 
arose  as  to  the  liability  of  the  city  of  Xew  York  for  the  negligence 
of  persons  in  charge  of  a  tug  used  by  the  city  in  connection  with 
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the  cleaning  of  its  streets.     Judge  Wallace,  in  referring  to  the 
duties  of  the  street  commissioner,  said : 

**  His  duiiee,  unlike  those  of  the  officers  of  the  departments  of  health,  chari- 
tki,  ftre,  and  police,  although  performed  incidentally  in  the  interest  of  the 
psblie  health,  are  more  immediately  performed  in  the  interest  of  the  corpora- 
tion itself,  which  is  charged  with  the  obligation  of  maintaining  its  streets  in 
ft  and  mitable  condition  for  the  use  of  those  who  resort  to  them." 

Following  the  last-cited  case  it  was  held,  in  Missano  v.  Mayor, 
160  N.  Y.  123,  54  K  E.  744,  that  the  city  was  liable  for  the 
negligence  of  the  driver  of  an  ash  car  who  was  employed  in  the 
street  cleaning  department.  A  case  which  is  precisely  like  this 
in  principle  is  Dickinson  v.  City  of  Boston,  188  Mass.  595,  75 
N.  E.  68,  1  L.  R.  A.  (N.  S.)  664.  In  that  case  the  city  had  by 
ordinance  established  what  it  termed  a  lamp  department,  that 
indnded  the  lamps  and  other  property  used  by  the  municipality 
in  its  system  of  street  lighting,  and  the  management  of  the  de- 
partment had  been  intrusted  to  an  officer.  This  was  done  under 
a  statute  which  authorized,  but  did  not  require,  the  city  to  main- 
tain lamps  to  light  its  streets.  An  action  was  brought  to  recover 
for  injuries  received  by  the  plaintiff's  intestate,  while  on  her  own 
premises,  owing  to  the  fall  of  a  defective  lamp-post  which  stood 
in  the  public  way.  Answering  the  objection  that  the  officer  in 
charge  of  the  department  was  a  public  officer  for  whose  negligence 
the  city  was  not  responsible,  the  court  said : 

**  In  suits  for  damages  caused  by  defects  in  streets,  which  at  night  may 
beeome  dangerous  to  travelers  because  they  are  dark  and  unlighted,  it  uni- 
formly has  been  held  that,  as  a  city  or  town  is  under  no  statutory  require- 
ment to  light  them,  an  omission  to  do  so  does  not  constitute  negligence.  Spar- 
hawk  V,  Salem,  1  Allen  (Mass.)  30,  32,  79  Am.  Dec.  700;  Randall  v.  Eastern 
JtaHroad  Co.,  106  Mass.  276,  8  Am.  Rep.  327;  Lyon  v.  Cambridge,  136  Mass. 
419;  Spillane  v,  Fitchhurg,  177  Mass.  87,  88,  58  N.  E.  176,  83  Am.  St.  Rep. 
262.  But  if,  under  no  obligation  imposed  by  statute,  the  defendant  undertook 
this  servioe  for  the  general  convenience  of  its  citizens,  and  travelers  within  its 
borders,  it  also  by  so  doing  derived  an  incidental  benefit  by  the  protection  thus 
afforded  of  decreasing  the  probability  of  suits  against  it  for  defective  public 
ways,  under  Rev.  Laws,  c.  51,  9§  1»  18.  An  unlighted  public  way,  indeed,  may 
be  dangerous  when  used  at  night,  though  not  thereby  rendered  defective.  If, 
however,  it  is  out  of  repair,  and  this  condition  has  been  undiscovered  or,  if 
diicoTered,  not  remedied,  the  probability  that  travelers  using  it  would  be 
less  likely  to  be  injured  when  lighted  than  if  unlighted  is  apparent  and  appre- 
ciable. It  was  unnecessary  for  the  plaintiff  to  show  that  any  direct  commer- 
cial profit  had  been  derived.  The  indirect  benefit  thus  conferred  supplied  a 
sniBcient  motive  for  the  defendant's  action.     Having  voluntarily  undertaken 
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tlM  enterpriM  (or  its  private  benefit,  md  not  icting  in  the  petformmce  of  *■ 
pDblie  dutj,  it  ia  liable  for  negligenoe  in  the  management  of  ita  eorpofal 
property,  when  u«ed  for  luch  purpose.  *  *  *  If  the  defendant  ligfattd  II 
■treeta  as  a,  matter  of  conTCnieuce  and  aafe^  (or  tboae  having  a 
hm  tbetn  at  aight,  without  I>eiDg  required  bj  law  to  undertake  the  p 
of  luch  a  duty,  the  Buperintendent  of  iampa  for  thia  purpoae  b 
Tant,  for  whoee  negligent  conduct  in  their  maiutenaiice  it 

We  are  Batisfied  that  we  are  within  the  authorities  in  holding 
as  we  do,  that  a  city  or  town  is  answerable  ex  delicto,  for  anj 
direct  invasion  of  the  rights  of  third  pereons  in  the  manapawiii 
of  its  public  lighting  system.  While  the  doctrine  of  immnnitj 
of  municipal  corporations  in  matters  purely  governmental  is  too 
well  established  upon  the  authorities  to  be  shaken,  yet  we  are  of 
opinion  that  public  policy  requires  that  the  doctrioe  should  be 
kept  strictly  within  limits,  to  the  end  that,  so  far  as  possible, 
corporate  liability  may  prompt  those  charged  with  responsilnli^ 
in  the  government  of  cities  and  towns  to  be  alert  to  prevent  wrongt 
to  third  pereons  in  the  maintenance  of  municipal  property.  Tbe 
point  is  made,  however,  that  although  it  appears  that  the  ftO  of 
the  wire  was  the  proximate  cause  of  the  death  of  appellant's  in- 
testate, and  that  said  wire  had  become  weak  and  rotten,  in  wbieb 
respect  appellee  is  charged  with  negligence,  yet  it  ia  not  alleged 
that  tbe  wire  fell  by  reason  of  sucb  defective  condition.  Altboagb 
it  is  clear  from  a  reading  of  the  complaint  that  this  waa  an  is- 
sumed  fact,  yet  the  omission  of  the  all^ation  renders  the  earn- 
plaint  insufficient,  and  an  affirmance  must  follow. 

In  passing,  as  we  have,  upon  the  substantial  question  in  tbil 
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tionsy  or  controversies  relative  to  rights  in  actions  which  may 
sabsequently  be  brought,  but  in  this  case,  finding  that  the  main 
qoestion  is  the  threshold  one,  that  it  is  the  only  one,  which  admits 
of  serious  disagreement,  and  that  the  complaint  is  so  framed  as 
to  show  that  it  was  the  purpose  to  charge  that  the  wire  fell  by 
reason  of  the  defect,  so  that  it  is  clear  that  the  missing  averment 
will  be  supplied  —  we  conceive  that  our  duty  is  not  done  in  dis- 
posing of  the  case  solely  on  said  point  and  compelling  appellant 
to  wait  the  time  necessary  to  dispose  of  a  second  appeal,  when 
to  decide  the  real  question  now,  in  its  order,  in  the  light  of  full 
discussion,  would  be  at  once  to  correct  the  court  below  in  what 
was  evidently  its  misconception  of  the  law  of  the  case,  to  the  end 
that  in  this  controversy  justice  may  be  administered,  to  borrow 
from  the  sounding  phases  of  the  Constitution,  completely  and 
without  denial,  speedily  and  without  delay.  The  general  au- 
thority to  review  and  revise  necessarily  includes  the  right  to  en- 
force the  law  and  to  administer  justice,  and  the  court  upon  an 
investigation  of  the  record,  may  so  frame  its  judgment  as  to 
prevent  the  defeat  of  justice  by  technical  and  arbitrary  rules.  It 
is  a  rule,  which  is  also  applicable  to  appellate  tribunals,  that,  if 
t  court  acquires  jurisdiction  for  one  purpose,  it  will  retain  it  for 
all,  and  "  our  code  means  that  this  court  shall  decide  upon  the 
substantial  merits  of  a  controversy  where  it  can  properly  be  done." 
Peder  v.  Field,  117  Ind.  386,  20  N.  E.  129 ;  Elliott's  App.  Proc, 
§  18.  Many  cases  are  to  be  found  in  the  books  in  which  the 
courts  of  appellate  jurisdiction,  in  affirming  judgments,  have,  in 
order  to  protect  the  evident  equities  of  one  of  the  parties,  added 
%ome  restrictive  provision,  or  added  to  the  judgment  of  affirmance 
an  order  remanding  the  cause,  to  the  court  below  either  for  the 
purpose  of  amending  the  declaration  or  the  plea,  or  for  some  other 
action  to  be  taken  in  the  trial  court.  Fidelity,  etc.  Ins,  Co.  v. 
MeClain,  178  U.  S.  113,  20  Sup.  Ct.  774,  44  L.  Ed.  998;  Matter 
of  Ingraham,  64  N.  Y.  310 ;  Piper  v.  Hoard,  107  N.  Y.  73,  13 
N.  E.  632,  1  Am.  St.  Kep.  785 ;  Johnson  v.  Elkins,  23  App.  D.  C. 
486;  Witty  v.  Hightower,  12  Smedes  &  M.  (Miss.),  478;  Manns 
V.  Flinn*s  Administrator,  10  Leigh  (Va.),  93;  Campbell  v. 
Hughes,  12  W.  Va.  183;  Oill  v.  Rice,  13  Wis.  613;  Van  Orman 
V.  Spofford,  etc.,  20  Iowa,  215 ;  McDonald  v.  Cruzen,  2  Ore.  259 ; 
Powell  V.  Dayton,  R.  Co.,  14  Ore.  22,  12  Pac.  83.    And  see  Koch 
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V.  Purcell,  45  N.  Y.  Super.  162.  As  said  in  Powell  v.  DayU 
jB.  jB.  Co.,  supra:  "  This  discretion,  of  course,  is  a  judicial  d 
cretion,  not  arbitrary,  and  is  always  to  be  exercised  in  furth 
ance  of  justice." 

There  is  no  occasion  in  this  case  for  an  order  in  the  natn 
of  a  procedendo,  as  the  claim  is  not  barred  by  the  statute  of  lii 
tations,  but  within  the  principle  of  the  procedure  just  indicate 
we  regard  ourselves  as  warranted  in  disposing  of  the  essenti 
question  concerning  which  the  parties  have  challenged  the  oc 
sideration  and  judgment  of  the  court. 

Judgment  affirmed. 


Bell  Telephone  Co.  v.  DETHARDnra. 

Circuit  Court  of  Appeals,  8ef?€nth  Circuit  —  Oct.  2,  1906. 

148  Fed.  371. 

1.  Telephone  Companies  —  Maintenance  of  Wibes  in  Pboxxmitt  to  Ei 

TRIO  Light  Wires.  —  Where  the  sole  ground  of  action  is  that  the  defc 
ant  telephone  company  was  negligent  in  the  construction  and  maintena 
of  its  wires  over  and  across  electric  light  wires,  wherehy  a  gay  wire 
came  charged  with  a  dangerous  current  causing  the  death  complained 
held,  that  where  failures  in  the  telephone  service  followed  an  atmosph 
disturhance  it  fairly  justifies  the  inference  that  the  wires  were  prop 
maintained  up  to  that  time. 

2.  Same  —  "  Tbouble  Finder  "  —  Assumption  of  Risk.  —  Where  a  i 

phone  wire  sagging  across  an  electric  light  wire  became  charged  ^ 
electricity  which  it  communicated  to  a  guy  wire  from  grasping  whicli 
ceased,  while  climbing  a  pole,  received  a  shock  causing  death,  held 
the  danger  was  assumed  by  the  deceased  when  he  entered  upon  the  o 
pation  of  "trouble  finder." 

In  error  to  the  Circuit  Court  of  the  United  States  for 
Eastern  District  of  Illinois. 

Statement  of  facts  bv  Kohlsaat,  Circuit  Judge: 

On  May  26,  1904,  the  "  wire  chief  "  of  plaintiff  in  error  received  word  a1 
ofiioe  in  East  St.  Louis  that  certain  of  the  telephones  served  by  the  compa 
drop  lines  leading  to  the  Metropolitan  Building,  situate  at  the  northwest 
ner  of  Fifth  street  and  Missouri  avenue,  in  that  city,  were  out  of  oi 
Intestate  of  defendant  in  error,  who  was  at  the  time  in  the  service  of 
plaintiff  in  error  as  a  so-called  **  trouble  man,"  was  sent  by  the  wire  chie 
what  was  known  as  the  "cable  pole,"  located  in  the  vicinity  of  the  aer 
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plained  of,  to  open  the  line,  and  discover  whether  the  trouble  lay  between 
the  cable  pole  and  the  office,  or  between  the  cable  pole  and  the  disabled  tele- 
I^KMie.  He  proceeded  to  the  cable  pole,  and  began  to  climb  it.  As  he  laid 
bold  of  a  guy  wire  affixed  to  the  cable  pole  at  the  distance  of  about  ten  feet 
from  the  ground,  he  was  seen  to  shudder  and  fall  to  the  sidewalk,  striking 
apon  and  fracturing  his  skull,  from  the  effects  of  which  he  died  shortly  after. 
lb  recover  the  statutory  amount  for  wrongfully  causing  his  death,  this  suit 
brought.  The  accident  resulted  from  the  sagging  of  the  drop  lines  (which 
originally  constructed  so  as  to  run  over  and  across  certain  electric  light 
carrying  a  current  of  high  voltage)  down  upon  the  latter  in  such  a  man- 
as  to  charge  the  drop  lines,  and  through  them,  by  means  of  certain  so- 
called  "bridle  lines"  upon  the  cable  pole,  the  said  guy  wire  with  a  high  de- 
gree of  voltage.  It  does  not  appear  that  either  of  the  parties  knew  of  the 
condition  existing  in  the  said  guy  wire  at  the  time.  From  the  evidence  it 
appears  that  the  cable  pole  is  wrapped  with  wire,  commencing  about  eighteen 
inches  from  the  ground,  and  extending  upward  to  about  six  feet.  Fastened 
around  the  pole,  and  in  contact  with  this  wrapping  of  wire,  was  a  peanut 
fttnd,  so  arranged  as  to  form  a  circuit  medium  from  the  wire  to  the  ground. 
A  man  standing  upon  the  wire  and  grasping  the  guy  wire  formed  a  completa 
dreuit. 

The  first  declaration  of  defendant  in  error  contained  two  counts.  The  first 
charged  that  it  was  the  duty  of  plaintiff  in  error  to  so  equip  and  maintain 
its  poles  and  wires  and  guy  wire  that  it  would  be  reasonably  safe  to  work 
about  them,  and  that,  while  using  due  care,  decedent  of  defendant  in  error 
was  ascending  one  of  the  poles,  and  came  in  contact  with  the  guy  wire.  The 
leeond  charges  that  while  acting  under  the  express  orders  and  direction,  with 
sD  due  care,  he  was  ascending  one  of  its  poles,  and  his  hand  came  in  contact 
with  the  guy  wire. 

To  these  counts  plaintiff  in  error  filed  a  demurrer,  which  was  confessed,  and 
SB  amended  declaration  substituted.  This  contains  one  count,  which  charges 
plaintiff  in  error  with  negligence  in  constructing  and  maintaining  its  said 
wires  over  and  across  the  said  electric  light  wires,  in  such  a  manner  as  to  per- 
mit their  contact  with  said  light  wires,  and  thereby  to  become  charged  with 
»  current  of  high  voltage  and  communicate  it  to  said  guy  wire,  whereby,  while 
acting  under  instructions,  the  intestate  of  defendant  in  error  was  killed.  To 
this  declaration  plaintiff  in  error  filed  a  plea  of  not  guilty,  and  also,  by  leave 
of  court,  a  plea  of  the  statute  of  limitations,  alleging  that  the  amended  decla- 
ration set  out  a  new  cause  of  action,  and  that  the  statutory  period  for  bring- 
ing suit  had  elapsed.  To  this  latter  plea  defendant  in  error  filed  a  general 
replication,  which  was  demurred  to,  and  the  demurrer  overruled.  The  cause 
then  went  to  hearing  upon  the  plea  of  not  guilty,  and  a  verdict  for  $5,000 
was  given,  upon  which  judgment  was  entered.  At  the  close  of  the  evidence 
for  defendant  in  error,  plaintiff  in  error  moved  the  court  to  instruct  for  it, 
which  was  denied.  The  same  motion  was  denied  at  the  conclusion  of  all  the 
evidence.  Among  other  matters,  the  court  instructed  the  jury  that  "  the  plain- 
tiff has  charged  in  his  amended  declaration,  in  effect,  that  the  defendant 
fidled  to  use  ordinary  care  in  the  erection  and  maintenance  of  its  telephone 
pole  and  drop  wires  entering  the  Metropolitan  Building,  in  consequence  of 
which  such  drop  wires  came  in  contact  with  an  electric  wire,  and  thereby 
charged,  and  conducted  such  charge  of  electricity  to  the  guy  wire  in 
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question,  whereby  the  deceased  was  Bhoeked  mad  killed ;  "  mbi 
of  tbe  ioBtnictioiu  told  the  jury:     "Aad  if  yon  further  beliere  from  tl 
dence  that  the  Mid  crowed  wirea  was  not  one  of  the  ordinary  haxard*  m 
by  the  deceased  in  hU  employment,    •     •     •    then  tbe  jnry  will  f 
isanea  in  favor  of  tbe  plaintiff;  "  both  of  which  instruetiaaa  ym 
to  by  plaintiff  in  error. 

The  errors  assigned,  so  far  aa  material  here,  are:     Pint.  The  o 
tbe  demurrer  to  the  repUcation  to  the  plea  of  statute  of  UmitatioDS.    I 
third,  and  fourth.    The  refusal  of  the  court  to  take  the  case  from  tl 
Fifth  and  sixth.  The  aforesaid  clauses  from  the  court's  instmetiona. 
Tbe  refusal  of  the  court  to  grant  a  new  trial. 

Before  Bakeb,  Sbauait,  and  Kohlsaat,  Circuit  Jndge& 

Amoa  C.  Miller,  for  plaintiff  in  error. 

B.  B.  Canby,  for  defendant  in  error. 

Opinion  b;  Kohlsaat,  Circuit  Judge: 

Under  the  practice  of  tbe  Federal  Court,  no  error  can  be  tt- 
signed  upon  the  refusal  of  the  court  to  grant  a  new  trial.  Ad- 
dington  v.  United  States,  165  U.  S.  184,  17  Sup.  Ct.  288,  41  L 
Ed.  679;  Blitz  v.  United  States,  153  U.  S.  308,  312,  14  Sop.  a 
924,  38  L.  Ed.  725 ;  Waterhouse  v.  Boch  Island  Alaska  Min.  Co., 
97  Fed.  466,  477,  38  C.  C.  A.  281. 

The  sole  ground  of  action  set  up  is  that  tbe  telephone  oompan; 
was  negligent  in  the  construction  and  maintenance  of  its  wins 
over  and  acroaa  the  electric  light  wires,  whereby  the  gay  wite 
became  charged  with  a  dangerous  current,  causing  tbe  death  com- 
plained of.     Unless  the  fact  that  the  wire  ragged  down  upon  ibe 
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dence  upon  which  the  jury  could  base  such  a  finding.  Moreover, 
decedent  of  defendant  in  error  was  charged  as  one  skilled  in  the 
business  with  the  duty  of  ascertaining  the  cause  of  the  interrup- 
ti<m  of  telephone  service.  He  was  seeking  the  very  trouble  which 
UUed  hinL  He  knew  there  was  something  wrong,  and  that  the 
business  was  very  dangerous.  He  knew  he  could  protect  himself 
by  the  use  of  rubber  gloves,  and  that  such  precaution  was  usual. 
There  were  no  representations  made  to  him  that  anything  about 
the  premises  was  safe.  The  crossed  wires  were  not  easily  dis- 
cernible. Nobody  knew  what  was  the  matter.  Nor  is  any  lack 
of  diligence  on  the  part  of  defendant  below  shown.  The  danger 
came  clearly  within  those  assumed  by  him  when  he  entered  upon 
the  occupation  of  "  trouble  finder  "  for  plaintiff  in  error.'  Such 
being  the  case,  no  recovery  can  be  had  (Tvitle  v.  Detroit  O.  H. 
&  M.  By.  Co.,  122  U.  S.  189,  7  Sup.  Ct  1166,  30  L.  Ed.  1114; 
Northern  Pacific  R.  R.  Co.  v.  Herbert,  116  TJ.  S.  655,  6  Sup.  Ct. 
590,  29  L.  Ed.  755 ;  District  of  Columbia  v.  McElligott,  117  U.  S. 
621,  6  Sup.  Ct  884,  29  L.  Ed.  946),  and  the  motion  to  take  the 
ease  from  the  jury  should  have  been  granted.  The  amended 
narr.  does  not  in  our  judgment  present  such  a  departure  from 
the  cause  of  action  assigned  in  the  original  declaration  as  to  make 
it  a  new  cause  of  action.  In  view  of  the  foregoing,  it  becomes 
unnecessary  to  pass  upon  the  other  errors  assigned  by  plaintiff 
in  error.  The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Akmoub  Packing  Company  v.  Edison  Electbic  Illttminatino 

Company  of  Brooklyn. 

New  York  Appellate  DiviaioUy  Second  Department  —  Oct.  5,  1906. 

116  App.  Div.  51,  100  N.  Y.  Supp.  605. 

1.  Slbctbio  Liohtino  Companies  —  When  Cannot  Discriminate  between 
CusTOMEBS.  —  An  electric  lighting  company,  which  uses  public  streets  or 
highways,  is  a  public  service  corporation,  and  is  subject  generally  to  the 

IMserlmlBation  by  Electric  IdsM  OompaiiiMu  —  An  electric  light 
company,  being  a  public  Bervice  corporation,  must  furnish  light  to  the  inhabit- 
ants of  a  municipality  without  discrimination,  and  at  a  reasonable  rate.  Ctn- 
ekmati,  etc.,  Co.  v.  Bowling  Oreen,  57  Ohio  St.  336,  49  N.  E.  121.  But  under 
conditumB  which  are  dissimilar  a  difference  in  rates  may  not  amount  to  unjust 
^faeriminatioii.    Mercur  v.  Media  Bleo.  L„  H.  d  P,  Co.,  19  Pa.  Super.  Ct.  519. 
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rules  which  govern  common  carriers  and  may  not  discriminate  betwen 
its  customers. 

2.  SAiiE  —  Regovebt  or  Excess  Paid  —  Ck>MPLAiNT.  —  A  complaint  w)aA 

alleges  in  substance  that  such  company  furnishing  electricity  to  tlM 
plaintiff  unlawfully  and  unjustly  discriminated  against  plaintiff  by  charg- 
ing other  persons  a  less  rate  for  the  same  service  under  similar  condi- 
tions, and  that  the  payments  made  by  the  plaintiff  were  made  afta 
notice  or  knowledge  that  others  were  receiving  more  favorable  rates,  etc 
states  a  cause  of  action  to  recover  the  excess  paid. 

3.  Same  —  Defense.  —  Under  such  circumstances  a  recovery  is  not  barrel 

on  the  theory  that  the  payments  made  by  the  plaintiff  were  voluntary 
for  as  the  plaintiff  had  no  knowledge  of  the  discrimination,  such  payment 
were  made  under  mistake  as  to  material  fact.  A  separate  defense  whiel 
alleges  that  said  payments  were  made  by  the  plaintiff  pursuant  to 
specific  contract  fixing  the  rate  does  not  state  a  defense  and  is  subject  t 
demurrer. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Cour 
in  favor  of  the  defendant  overruling  the  plaintiff's  demurrer  t< 
the  defendant's  answer  and  dismissing  the  complaint  upon  thi 
merits.     Reversed. 

Before  Hibschbebo,  P.  J.,  and  Hookeb,  Rich,  Mn.T.iro,  an< 
Gaynob,  JJ. 

Philip  B.  Adams,  for  appellant. 

John  L.  Wells,  for  respondent. 

Opinion  by  Hookeb,  J. : 

The  plaintiff  was  a  consumer  of  electricity  for  lighting  pui 
poses  which  had  been  supplied  by  the  defendant.  The  action  i 
to  recover  back  a  sum  of  money  which  it  is  alleged  was  paid  t 
the  defendant  for  this  service  over  and  above  the  sums  paid  b; 
other  persons,  firms,  and  corporations  under  similar  circumstance 
and  conditions,  on  the  theory  that  the  sums  charged  to  the  plaii 
tiff  were  excessive  and  unjust  to  the  extent  of  the  amount  of  th 
excess  over  the  rate  charged  for  the  same  service  under  the  sam 
conditions  to  others.  For  a  separate  defense  the  defendant  i: 
his  answer  alleges  that  the  payments  made  by  the  plaintiff  wer 
pursuant  to  the  terms  of  a  written  contract  which  had  theretofor 
been  entered  into  between  the  parties  respecting  the  services  rem 
ered  by  the  defendant  to  the  plaintiff.  The  defendant  demurre 
to  this  separate  defense  on  the  ground  that  it  was  insufficient  i 
law  upon  the  face  thereof.     The  learned  court  below,  looking  inl 
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the  sufficiency  of  the  complaint  and  directing  judgment  dismissing 
the  complaint,  said: 

**  The  defendant  was  under  no  statutory  obligation  to  furnish  light  at  any 
pftriicular  price  and  under  the  common  law  as  established  by  the  decisions  of 
tte  courts  of  this  State  the  complaints  do  not  state  facts  sufficient  to  consti- 
inte  a  cause  of  action.  In  no  essential  feature  can  these  cases  be  distinguished 
from  the  case  of  KiUmer  v.  N.  Y,  Central  d  E.  R.  R.  R.  Co,,  100  N.  Y.  305, 
3  K.  £.  293,  63  Am.  Rep.  104." 

On  demurrer  to  the  answer  on  the  ground  of  insufficiency,  the 
defendant  might  attack  the  complaint  because  it  does  not  state 
facts  sufficient  to  support  a  cause  of  action.  The  demurrer 
searches  the  record  for  the  first  fault  in  pleading,  and  reaches 
back  to  condemn  the  first  pleading  that  is  defective  in  substance, 
because  he  who  does  not  so  plead  as  to  invite  an  issue  cannot 
compel  his  adversary  so  to  plead  as  to  accept  it.  Baxter  v.  Mc- 
Donnell,  154  N.  Y.  432,  436,  48  N.  E.  816.  It  is  proper  for  us 
then  to  consider  first  whether  the  complaint  states  a  cause  of 
action,  and  if  the  conclusion  is  reached  that  it  does,  a  discussion 
of  the  separate  defense  contained  in  the  answer  should  follow. 

The  complaint  shows  the  incorporation  of  the  parties  and  alleges 
that  for  the  purpose  of  supplying  its  customers  with  electricity 
for  lighting  and  heating  purposes  defendant  used  the  public  high- 
ways, streets,  and  alleys,  and  public  and  private  buildings;  that 
on  or  prior  to  February  8,  1900,  the  plaintiff  requested  the  de- 
fendant to  furnish  it  electric  current  for  lighting  and  power  at 
four  different  places;  and  that  from  that  time  for  the  period  of 
something  over  four  years  the  plaintiff  consumed  u  large  amount 
of  electricity  at  the  places  it  was  supplied,  and  that  the  defend- 
ant charged  and  plaintiff  paid  at  the  average  rate  of  IT^Vioo  cents 
per  kilowatt  hour,  which  defendant  demanded  and  plaintiff  paid 
in  full  at  the  expiration  of  each  month  or  when  the  defendant 
rendered  to  the  plaintiff  its  bills  for  each  month's  service.  The 
"  fifth  ''  paragraph  alleges : 

**  Upon  information  and  belief  that,  during  all  of  said  period,  the  defendant 
wrongfully  and  unjustly  discriminated  against  the  said  plaintiff  in  render- 
ing to  other  persons,  firms,  and  corporations,  under  similar  circumstances  and 
eonditions,  the  same  service  at  a  much  less  rate  or  price,  to  wit,  for  the 
aTerage  price  of  nine  cents  (9<)  per  kilowatt  hour,  and  in  other  instances, 
rendered  the  same  service  under  similar  circumstances  and  conditions  to  other 
peraons  and  firms  upon  a  sliding  price  scale  of  prices  of  ten,  seven  and  one- 
balf,  and  five  cents  per  kilowatt  hour." 
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The  plaintiff  also  alleges  that  the  sum  so  reoeived  by  the  de> 
fendant  was  excessive  and  unjust  to  the  extent  of  the  amount  ol 
the  excess  over  the  rate  charged  for  the  same  service  under  the 
same  conditions  to  other  of  its  customers.  The  ^^  eighth  "  pan- 
graph  of  the  complaint  alleges: 

"  That  all  of  the  payments  made  by  the  plaintiff  to  the  defendant,  at  set 
forth  in  paragraph  fourth  of  this  complaint,  were  made  by  the  plaintiff  with- 
out any  notice  or  knowledge  that  others  of  the  defendant's  consumers  were 
receiving  a  more  favorable  rate,  and  were  made  under  the  assumption  and 
belief  that  the  defendant  was  computing  the  bills  of  all  of  its  customers  for 
similar  service  at  the  same  rate  charged  this  plaintiff." 

The  plaintiff  alleges  that  before  the  conmiencement  of  this 
action  the  plaintiff  demanded  from  defendant  the  repayment  of 
the  whole  of  the  overcharge  which  was  refused  by  the  defendant, 
and  asks  judgment  for  the  excess. 

The  defendant  is  a  public  service  corporation  subject  generally 
to  the  rules  and  conditions  which  govern  common  carriers  and 
as  such  may  not  discriminate  between  its  customers.  It  is  said 
in  10  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  869: 

**  Electric  light  companies,  being  given  the  use  of  the  streets  and  public  wayi 
for  the  erection  of  such  appliances  as  are  necessary  for  the  maintenance  of 
their  works,  and  having  the  right  to  acquire  the  use  of  land  for  their  businesH 
by  writs  of  ad  quod  damnum,  are  quasi-puhWc  corporations,  and  it  is  there- 
fore their  duty  to  furnish  the  city's  inhabitants  with  electric  light  and  to  do 
so  upon  terms  and  conditions  common  to  all  and  without  discrimination. 
They  cannot  fix  a  variety  of  prices  or  impose  different  terms  and  conditions 
according  to  their  caprice  or  whim." 

The  justice  of  this  rule  cannot  well  be  doubted.  Speaking  of 
similar  business,  the  Supreme  Court  of  the  United  States  has 
said  that: 

**  The  supplying  of  illuminating  gas  is  a  business  of  a  public  nature,  to  meel 
a  public  necessity.  It  is  not  a  business  like  that  of  an  ordinary  corporation 
engaged  in  the  manufacture  of  articles  that  might  be  furnished  by  indi vidua] 
effort."  Gibhs  v.  Consolidated  Qua  Co.  of  Baltimore,  130  U.  S.  396,  400,  408, 
9  Sup.  Ct.  553,  32  L.  Ed.  979. 

In  Western  Union  Telegraph  Co.  v.  Call  Publishing  Co.,  5  Am. 
Electl.  Cas.  673,  181  TJ.  S.  92,  21  Sup.  Ct.  561,  45  L.  Ed.  765, 
the  plaintiff  in  error  was  a  quasi-'puhlic  corporation  engaged  in 
transmitting  telegraphic  messages  for  hire.  The  charge  to  the 
defendant  in  error  was  $5  per  100  words  and  to  the  State  Journal 
Company  $1.50  per  100  words.     The  Call  Publishing  Company 


N.  Y.]     Abmoub  Pack.  Co.  v.  Edison  E.  I.  Co.  of  B'klyn.    859 

liad  judgment  against  the  telegraph  company  on  the  theory  that 
it  had  been  unjustly  discriminated  against.  The  opinion  in  the 
Supreme  Court  states  (page  99  of  181  H.  S.,  page  563  of  21  Sup. 
Ct  [45LEd.  765]): 

**  The  case,  therefore,  was  not  submitted  to  the  jury  upon  the  alleged  efficacy 
«f  the  Nebraska  statute  in  respect  to  discriminations,  but  upon  the  proposi- 
tiona  distinctly  stated,  that  where  there  is  dissimilarity  in  the  services  ren- 
dered, a  difference  in  charges  is  proper,  and  that  no  recovery  can  be  had  unless 
it  is  shown,  not  merely  that  there  is  a  difference  in  the  charges,  but  that  that 
diffef«nee  is  so  great  as,  under  dissimilar  conditions  of  service,  to  show  an 
unjust  discrimination,  and  that  the  recovery  must  be  limited  to  the  amount 
of  the  unreasonable  discrimination.  No  one  can  doubt  the  inherent  justice  of 
the  rules  thus  laid  down.  Common  carriers,  whether  engaged  in  interstatd 
commeree  or  in  that  wholly  within  the  state,  are  performing  a  public  service. 
They  are  endowed  by  the  state  with  some  of  its  sovereign  powers,  such  as  the 
right  of  eminent  domain,  and  so  endowed  by  reason  of  the  public  service  they 
render.  As  a  consequence  of  this,  all  individuals  have  equal  rights  both  in 
respeet  to  service  and  charges.  Of  course,  such  equality  of  right  does  not 
prevent  differences  in  the  modes  and  kinds  of  service  and  different  charges 
based  thereon.  There  is  no  cast  iron  line  of  uniformity  which  prevents  a 
charge  from  being  above  or  below  a  particular  sum,  or  requires  that  the  ser- 
vice shaU  be  exactly  along  the  same  line.  But  that  principle  of  equality  does 
forbid  any  difference  in  charge  which  is  not  based  upon  difference  in  service, 
sod  even  when  baaed  upon  difference  of  service,  must  have  some  reasonable 
relation  to  the  amount  of  difference,  and  cannot  be  so  great  as  to  produce  an 
unjust  discrimination." 

Both  reason  and  authority,  therefore,  sustain  the  plaintiflF's 
contention  that  the  defendant  engaged  in  public  service  may  not 
discriminate  against  it  in  favor  of  others  in  charges  for  the  same 
service  and  under  the  same  conditions. 

The  case  of  Killmer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  100  N.  Y. 
395,  39  N.  E.  293,  53  Am.  Rep.  194,  cited  by  the  learned  Special 
Term,  is  not  in  point.  There  the  plaintiff  based  his  claim  en- 
tirely upon  an  excessive  and  unreasonable  charge,  and  it  was  not 
at  all  founded  on  the  theory  of  an  unjust  discrimination.  There 
was  no  proof  in  that  case  that  the  same  or  similar  service  had  been 
rendered  under  the  same  or  similar  circumstances  and  conditions 
to  others  for  a  lesser  rate. 

The  respondent  urges  strenuously  that  the  plaintiff  paid  the 
full  amount  of  the  bills  rendered  him  voluntarily  and  without 
such  mistake  of  fact  as  will  permit  it  to  recover  in  this  action. 
The  general  rule  is  that  money  paid  under  mistake  of  a  material 
fact  may  be  recovered.     The  difficulty  in  applying  this  rule  is  to 
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determine  what  "  material  facta "  are.  Little  of  that  diffieolt; 
is  experienced  in  the  case  at  bar,  for  the  iguoranee  alleged  in  the 
complaint  is  in  respect  to  the  lesser  charges  made  others  for  the 
same  service  under  the  same  conditions,  and  that  ignorance  ol 
this  fact  is  ignorance  of  a  material  fact  must  be  apparent  wha 
it  is  considered  that  the  charge  of  a  lesser  rate  to  others  is  ii 
itself  the  uujnst  discrimination  Tvhich  is  the  gist  of  this  actitn. 

These  facts  lead  to  the  conclusion  that  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  remainiq 
inquiry  presented  by  the  plaintiff's  demurrer  to  the  separate  de 
fense  in  the  answer  is  whether  that  defense  is  a  mere  all^tio 
that  payments  were  made  pursuant  to  specific  contracts.  It  beinj 
a  separate  defense,  it  must  be  treated  as  a  complete  defense  b 
the  whole  cause  of  action.  That  it  is  insufficient  in  law  almoi 
follows  as  a  corollary  to  the  proposition  that  the  defendant  mi; 
not  lawfully  discriminate  against  the  plaintiff  in  matter  of  chaise 
in  favor  of  others  where  the  conditions  are  similar.  In  Bimk  «i 
Kentucky  v.  Adams  Express  Co.,  93  U.  S.  174,  23  L.  Ed.  873 
it  was  said  that  the  express  company  could  not  escape  liability  bj 
reason  of  a  stipulation  in  its  contract  limiting  its  common-Ui 
liability.  Here  the  plaintiff  contracted  to  pay  certain  rates  ii 
ignorance  of  the  unjust  discrimination  the  defendant  was  nuUnf 
against  him,  which  discrimination  has  been  shown  to  be  unlawful, 
and  certainly  the  payment  cannot  attain  to  the  dignity  of  a  de 
fense  complete  in  itself  simply  because  it  was  the  subject  of  i 

Tfract  between  the  parties.     The  contract  itself  was  a  part  oi 
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Ahmoub  &  Co.  V.  Edison  Electbio  Illuminating  Co. 

Vew  York  Appellate  Divieum,  Second  Department  —  Oct.  5,  1906, 

115  App.  Div.  57>  100  N.  Y.  Supp.  609. 

Fading  —  Answkb  —  When  Allegation  of  Payicent  of  Charges  fob 
Elkctbio  Lightino  Does  Not  Set  Out  Accobd  and  Satisfaction.  — 
When  a  plaintiff  sues  to  recover  sums  paid  to  defendant  electric  lighting 
eompany  under  a  contract  which  unjustly  discriminates  against  the 
plaintiff  by  requiring  higher  rates  than  those  given  to  other  customers, 
it  is  no  defense  to  allege  that  such  payments  were  made  under  a  specific 
contract,  and  that  prior  to  the  action  the  plaintiff  settled  and  adjusted 
all  accounts  with  the  defendant  and  paid  the  same  in  full.  Such  allega- 
tion does  not  set  out  an  accord  and  satisfaction  or  a  release  of  the  plain- 
tiff»  for  it  fails  to  allege  that  an  adjustment  was  made  as  to  matters 
alleged  in  the  complaint  which  is  founded  on  an  unjust  discrimination, 
the  payments  alleged  being  merely  a  part  of  the  plaintiff's  cause  of  action. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant  overruling  the  plaintiff's  demurrer  to 
the  defendant's  answer  and  dismissing  the  complaint  on  the  merits. 
Reversed. 

Before  Hibsghbsbo,  P.  J.,  and  Hooeeb,  Bich,  Milleb^  and 
Oatkob,  JJ. 

Philip  B.  Adams,  for  appellant. 

John  L.  Wells,  for  respondent. 

Opinion  by  Hooeeb,  J. : 

This  appeal  presents  all  of  the  questions  decided  in  Armour 
Packing  Co.  v.  Edison  Electric  Illuminating  Co.,  100  N.  Y.  Supp. 
605,  decided  herewith.  An  additional  question  arises  here  in 
this  manner :  The  defendant  in  addition  to  alleging  that  the  pay- 
ments were  made  pursuant  to  specific  terms  in  writing  between 
the  parties,  avers  a  second  separate  defense  that,  prior  to  the  com- 
mencement of  this  action,  the  plaintiff  settled  and  adjusted  all 
accounts  of  the  defendant  against  the  plaintiff  for  electric  light 
current  furnished  at  the  localities  named  in  the  complaint,  and 
the  plaintiff  paid  defendant  in  full  therefor.  The  plaintiff  de- 
murs to  this  second  separate  defense  as  well  as  to  the  other,  on 
the  ground  that  the  same  is  insufficient  in  law  upon  the  face 
thereof,  and  the  demurrer  should  be  sustained.     This  allegation 
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in  the  answer  is  nothing  more  than  a  reiteration  of  the  allegations 
in  the  complaint  that  the  plaintiff  paid  in  full  under  its  contract 
for  all  electric  current  furnished  by  the  defendant.     The  sugges- 
tion made  by  the  respondent  that  this  is  an  allegation  of  accord 
and  satisfaction  or  a  pleading  of  a  release  does  not  meet  the  situa- 
tion, for  it  fails  to  allege  that  the  adjustment  was  made  of  the 
matters  and  things  complained  of  in  the  complaint.     The  allega- 
tion of  the  payment  of  the  bills  is  not  the  allegation  of  payment 
of  the  plaintiff's  present  claim  which  is  for  unjust  discrimination^ 
and  inasmuch  as  the  gist  of  the  action  is  an  overcharge  by  reason 
of  unjust  discrimination,  the  payment  of  the  bills  is  rather  a  part 
of  the  cause  of  action  than  a  defense. 

The  judgment  in  this  case  must,  therefore,  also  be  reversed,  and 
the  entire  demurrer  sustained. 

Judgment  reversed,  and  demurrer  to  the  separate  defense  sus- 
tained, with  costs,  and  new  trial  granted ;  costs  to  abide  the  final 
award  of  costs.     All  concur. 


CoNNELL  V.  Keokuk  Electric  Railway  &  Poweb  Co. 

Iowa  Supreme  Court  —  Oct,  16,  1906. 
131  Iowa  622,  109  N.  W.  177. 

1.  Death  by  Contact  with  Uninsulated  Wibe  —  Trespasses  —  Licensee 

—  Evidence  —  Question  for  Jury.  —  In  an  action  to  recover  for  the 
death  of  a  boy  fourteen  years  of  age,  caused  by  coming  in  contact  with 
an  uninsulated  wire  of  defendants  on  land  of  one  H.,  held,  that  it  was  a 
question  for  the  jury,  under  the  evidence,  whether  H.  had  to  such  an 
extent  forbidden  and  tried  to  prevent  people  crossing  there  as  that  de- 
ceased was  to  be  considered  a  trespasser,  a  bare  licensee,  or  licensee  by 
implied  invitation. 

2.  Same  —  Implied  Consent  to  Go  on  Premises.  —  In  an  action  to  recover 

for  death  from  contact  with  an  uninsulated  wire  on  the  premises  of  one 
H.,  held^  that  under  the  evidence  the  jury  might  have  found  that  while 
H.  in  some  instances  forbade  people  coming  upon  the  premises,  the  prac- 
tice of  crossing  without  express  permission,  but  without  specific  objec- 
tion, was  so  general  that  deceased  might  have  been  justified  in  assuming 
an  implied  consent. 


Trespasseirs.  —  As  to  when  a  trespasser  may  recover  for  injuries  and  as  to 
the  duty  of  an  electric  company  toward  trespassers,  see  Daltry  v.  Media  Elee- 
trie  L.,  n.  d  P.  Co.,  ante,  and  note  thereunder. 
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3.  LiGDfSix  —  iNBiBUOnONB  —  SPECIFIC  FINDING.  —  Where  the  jury  were 

iiwinieted  tlutt  if  deceased  was  upon  the  premises  as  a  licensee  by  ex- 
press or  implied  invitation  he  was  rightfully  upon  the  land  and  infer- 
entially  was  entitled  to  recover  for  injury  by  the  negligence  of  defendant, 
while  if  he  was  a  bare  licensee  simply  entering  without  objection  or  by 
sufferance  and  without  express  or  implied  invitation,  then  he  had  no 
right  to  recover,  held,  that  a  specific  finding  that  at  the  time  and  place 
of  the  accident  deceased  was  not  on  premises  where  he  had  a  right  to  be, 
must  be  regarded  as  a  specific  finding  that  he  was  a  bare  licensee. 

4.  Baue  —  MonoN  fob  Judgment.  —  In  an  action  to  recover  for  death  of  de- 

ceased where  there  was  a  general  verdict  for  plaintiff,  and  where  the 
court  had  explicitly  instructed  the  jury  that  if  deceased  was  a  bare  li- 
censee he  could  not  recover,  and  the  jury  had  made  a  specific  finding  that 
deceased  was  a  bare  licensee,  held,  that  if  the  instructions  were  binding 
upon  the  trial  court  in  passing  upon  a  motion  for  judgment  for  defendant 
notwithstanding  the  verdict,  then  the  motion  was  improperly  overruled. 

L  Owner  of  Private  Grounds  —  Duty  to  Trespassers.  —  The  owner  of 
private  grounds  is  under  no  obligation  to  keep  them  in  a  safe  condition 
for  the  benefit  of  trespassers,  intruders,  idlers,  bare  licensees,  or  others 
who  go  upon  them,  not  by  any  invitation,  express  or  implied,  but  for 
their  own  purposes,  their  pleasure,  or  to  gratify  their  curiosity,  however 
innocent  or  laudable  their  purpose  may  be. 

1  Uninsulated  Wires  —  Injury  to  Trespasser.  —  In  an  action  to  recover 
for  death  from  contact  with  uninsulated  wire  of  defendants  on  the  land  of 
one  H.,  held,  that  it  did  not  matter  whether  deceased  was  a  trespasser, 
bare  licensee,  or  rightfully  on  the  premises  as  to  -H.,  but  that  the  con- 
trolling consideration  in  determining  defendant's  liability  was  whether 
defendant  was  reasonably  chargeable  with  knowledge  that  persons  were 
likely  to  come  in  contact  with  its  dangerous  wire,  and  might,  in  the  ex- 
ercise of  reasonable  care,  have  avoided  such  danger. 

Appeal  by  defendant  from  verdict  for  plaintiff.     Affirmed. 
HoUingsworth  &  Blood,  for  appellant. 
Hughes  £  Sawyer ^  for  appellee. 

Opinion  by  McClain,  C.  J. : 

The  facts  which  the  evidence  tended  to  estabiah,  so  far  as  ma- 
terial for  the  determination  of  the  errors  relied  upon,  are  as 
follows :  The  scene  of  the  accident  was  an  uninclosed  and  unim- 
proved tract  of  rough  land,  covered  with  trees,  brush,  and  weeds, 
belonging  to  one  Hubinger,  constituting  a  portion  of  the  premises 
occupied  by  him  as  a  residence,  and  extending  from  a  fence  or 
wall,  which  constituted  the  boundary  between  the  improved  and 
the  unimproved  portions  of  his  tract,  to  the  river.  Over  this 
portion  of  Hubinger's  property,  the  defendant  was  maintaining  its 
electric  light  and  power  wires,  supported  on  poles,  the  wires  being 
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in  general  insulated.  Deceased,  a  boy  of  fourteen  years  of  age, 
with  two  companions  a  few  years  older,  went  upon  this  nninclosed 
and  unimproved  portion  of  Hubinger's  premises  to  get  some  zinc 
which  had  been  thrown  away,  in  order  that  they  might  sell  it  for 
junk.  Deceased  in  some  way  came  in  contact  with  defendant's 
wire  where  it  had  been  allowed  to  sag  and  where  the  insulation 
had  been  worn  off,  apparently  by  contact  with  a  tree,  and  was 
instantly  killed  by  the  shock.  The  evidence  tended  to  show  that 
there  were  some  paths  running  in  various  directions  across  this 
unimproved  portion  of  Hubinger's  property,  along  which  persons 
were  in  the  habit  of  passing.  It  may  fairly  be  said  to  have  been 
a  question  for  the  jury,  under  the  evidence,  whether  Hubinger 
had  to  such  an  extent  forbidden  and  tried  to  prevent  people  cross- 
ing there  as  that  deceased  and  his  companions  going  on  the  land 
without  express  permission  were  to  be  considered  trespassers,  or 
whether  they  were  bare  licensees,  or  licensees  by  implied  invita- 
tion. It  is  not  contended  that  deceased  and  his  companions  had 
been  directly  forbidden  to  come  upon  the  premises.  The  assigned 
errors  argued  for  appellant  relate  to  certain  special  findings  of  the 
jury  bearing  on  the  questions  whether  deceased  was  so  far  a  tres- 
passer and  without  right  at  the  place  where  the  accident  occurred 
that  the  defendant  owed  him  no  duty,  and  whether  there  is  any 
evidence  that  the  negligence  of  the  defendant  in  allowing  its  wire 
to  sag  and  become  uninsulated  at  the  place  of  the  accident  was 
the  proximate  cause  of  decedent's  death. 

The  evidence  tended  to  show  that  the  portion  of  Hubinger's 
premises  on  which  the  accident  occurred  was  so  far  generally  used 
by  the  public  that  the  defendant  was  bound  to  anticipate  danger 
to  some  one  from  allowing  its  wires  without  proper  insulation  to 
sag  80  that  persons  thus  using  the  premises  were  in  danger  of 
coming  in  contact  with  it  and  receiving  injury,  and  the  court  in- 
structed the  jury  that,  if  it  was  found  from  a  preponderance  of 
the  evidence  that  the  place  where  the  injury  occurred  was  so  re- 
sorted to  by  persons  generally,  of  which  fact  defendant's  servants 
had  knowledge  or  should  have  had  knowledge  under  the  circum- 
stances, then  it  was  the  duty  of  defendant  through  its  servants  to 
exercise  ordinary  care  and  diligence  to  prevent  such  danger,  and 
the  failure  to  exercise  such  care  and  diligence  would  constitute 
negligence  on  the  part  of  the  defendant.     As  to  the  correctness  of 
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this  instruction  or  the  sufiBciency  of  the  evidence  to  support  a  ver- 
dict baaed  <m  the  negligence  of  the  defendant,  no  complaint  is 
made.  But  it  is  contended  for  appellant  that  in  answers  to  inter- 
rogatories submitted  to  them  the  jury  specially  found  deceased  to 
have  been  on  the  premises  without  right.  These  findings  so  far  as 
material  to  this  question  were  as  follows : 

"Int.  8.  Did  William  Comiell  have  the  consent  of  the  owner  or  occupant 
of  the  land  where  the  alleged  injury  occurred,  to  go  upon  said  land  at  said 
time?  A.  No.  Int.  9.  Was  William  Connell  at  the  time  and  place  of  said 
leeident  on  premises  where  he  had  a  right  to  be?  A.  No.  •  •  •  int.  11. 
Did  J.  C.  Hubinger  prior  to,  and  including  the  time  of,  the  accident  forbid 
psrscms  from  entering  upon  the  land  where  the  alleged  injury  occurred  A. 
Tes.  «  «  •  Int.  14.  Was  the  place  where  the  alleged  injury  occurred 
public  or  private  at  said  time?  A.  Private.  Int.  15.  Was  William  Connell 
lavited  to  go  upon  said  land  at  the  place  where  said  injury  occurred  at  the 
time  of  same?    A.  No." 

In  determining  the  legal  eflFect  of  these  findings,  it  is  proper  to 
take  into  consideration  the  instructions  in  which  the  jury  were 
told,  after  being  properly  instructed  with  reference  to  defendant's 
n^ligence  as  already  indicated,  that  a  trespasser  is  one  who  enters 
upon  the  land  of  another  without  the  consent,  either  express  or 
implied,  of  the  owner  or  occupier  thereof,  but  that  persons  enter- 
ing such  land  with  the  implied  consent  of  the  owner  or  occupier 
would  not  be  regarded  as  trespassers ;  and  that  if  the  public  gen- 
erally went  upon  the  premises  in  question  without  objection  on  the 
part  of  the  owner,  and  this  was  generally  known,  then  persons 
entering  upon  such  premises  could  not  be  regarded  as  trespassers 
or  wrongdoers,  by  merely  so  entering;  and  that,  if  it  should  be 
found  that  Hubinger  forbade  people  entering  upon  his  premises, 
then  persons  entering  contrary  to  such  objections  must  be  regarded 
as  trespassers,  and  that,  if  deceased  knew  that  he  was  going  upon 
said  premises  against  the  objections  of  the  said  Hubinger,  he  was 
a  trespasser  at  the  time  and  place  of  the  injury,  and  plaintiff 
could  not  recover. 

It  is  to  be  noticed  that  there  is  no  direct  finding  as  to  whether 
or  not  deceased  was  a  trespasser  under  these  instructions,  and 
perhaps  the  finding  that  deceased  did  not  have  the  consent  of  the 
owner  or  occupant  to  go  upon  the  land,  and  that  Hubinger  had 
forbidden  persons  from  going  there,  and  that  the  premises  were 
private,  would  not  conclusively  show  that  deceased  was  a  tres- 
passer, for  there  is  no  specific  finding  as  to  implied  consent. 

65 
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Under  the  evidence  the  jury  might  have  found  that,  while  Hulnn- 
ger  in  some  instances  forbade  people  coming  upon  the  premises, 
the  practice  of  crossing  without  express  permission  but  without 
specific  objection  was  so  general  that  deceased  might  have  been 
justified  in  assuming  an  implied  consent.  But  the  court  further 
instructed  the  jury  as  follows : 

"  A  license  to  go  upon  the  land  of  another  may  be  by  an  invitation  either 
express  or  implied,  or  one  may  be  licensed  simply  by  the  permission  or  oonsent 
of  the  owner  of  land  to  pass  over  same.  A  licensee  by  express  invitation  is 
one  who  is  directly  invited  by  the  owner  of  the  land  to  enter  upon  it^  and 
such  person  is  rightfully  upon  such  land.  A  licensee  by  implied  invitation  is 
one  who  has  been  invited  to  enter  upon  the  land  either  by  the  owner  or 
occupier  of  the  same  by  some  affirmative  act  done  by  such  owner  or  oocopant, 
or  by  appearances  which  justify  persons  generally  in  believing  that  such  owner 
or  occupant  had  given  his  consent  to  the  public  generally  to  enter  upon  or  to 
cross  over  his  premises,  and  while  such  licensee  is  acting  within  the  scope 
and  limit  of  such  implied  invitation  he  has  the  lawful  right  to  be  where  he 
is  so  invited.  A  bare  licensee  is  one  who  enters  upon  the  land  of  another 
simply  without  objection  of  the  owner,  or  by  sufferance  of  the  owner  or 
occupier,  whether  such  land  be  inclosed  or  uninclosed.  Such  bare  licensee 
enters  the  land  at  his  own  risk,  and  if,  while  on  said  land,  such  bare  licensee 
be  injured  by  the  negligence  of  the  owner  or  occupant  of  said  land  he  has  no 
right  to  recover.  And,  if  the  jury  find  from  a  preponderance  of  the  evidence 
that  the  said  William  Connell,  deceased,  while  upon  the  premises  in  question, 
was  a  bare  licensee  under  the  law  as  defined  in  the  instructions  given  yon  hj 
the  court,  then,  if  you  so  find,  your  verdict  should  be  for  the  defendant." 

It  19  to  be  noticed  that,  while  the  instruction  previously  de- 
scribed related  to  the  question  whether  deceased  was  a  trespasser, 
and  the  effect  of  the  finding  that  he  was  such  trespasser,  this  last 
instruction  related  to  the  question  of  license,  and  the  jury  were 
told  that,  if  deceased  was  upon  the  premises  as  a  licensee  by  ex- 
press or  implied  invitation,  he  was  rightfully  upon  the  land,  and 
inferentially  was  entitled  to  recover  for  injury  by  the  negligence 
of  defendant,  while,  if  he  was  a  bare  licensee  simply  entering  with- 
out objection  or  by  sufferance,  and  without  express  or  implied 
invitation,  then  he  had  no  right  to  recover.  Under  this  instruc- 
tion it  was  material  to  determine  whether  deceased  had  a  right  to 
be  where  he  was  when  injured,  or  whether  he  was  there  merelj 
without  objection  or  by  sufferance;  and  the  ninth  specific  finding 
is  that  at  the  time  and  place  of  the  accident  deceased  was  not  on 
premises  where  he  had  a  right  to  be.  In  the  light  of  the  instruc- 
tions this  must  be  regarded  as  a  specific  finding  that  he  was  a  bare 
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licensee,  for  in  no  other  connection  did  the  court  refer  to  the 
question  of  decedent's  right  to  be  where  he  was. 

We  have,  then,  this  situation:  The  jury  has  not  specially 
found  whether  or  not  deceased  was  a  trespasser,  but  it  has  found 
that  he  was  not  a  licensee  by  express  or  implied  invitation,  and, 
therefore,  if  the  special  findings  alone  are  to  be  considered,  he 
is  necessarily  found  to  have  been  a  bare  licensee.  If  the  instruc- 
tions were  binding  upon  the  trial  court  in  passing  upon  the  motion 
for  judgment  notwithstanding  the  verdict,  then  the  motion  was 
improperly  overruled,  for  the  court  had  explicitly  told  the  jury 
that  if  deceased  was  a  bare  licensee  he  could  not  recover.  And 
the  rule  of  the  instruction  has  support  in  cases  relating  to  the 
liability  of  the  owner  of  private  premises  for  dangerous  conditions 
causing  injury  to  a  trespasser  or  mere  licensee.  The  general  rule 
is  thus  stated  in  1  Thompson,  Negligence,  §  946 : 

"The  owner  of  private  grounds  is  under  no  obligation  to  keep  them  in  a 
Mile  condition  for  the  benefit  of  trespassers,  intruders,  idlers,  bare  licensees, 
or  others  who  go  upon  them,  not  by  any  invitation,  express  or  implied,  but 
for  their  own  purposes,  their  pleasure,  or  to  gratify  their  curiosity,  however 
hmoeent  or  laudable  their  purpose  may  be." 

This  rule  has  been  supported  and  illustrated  in  the  following 
cases:  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Bingham,  29  Ohio  St 
364;  Lary  v.  Cleveland,  C,  C.  &  I.  R.  Co,,  78  Ind.  323,  41  Am. 
Rep.  572;  Severy  v.  NicJcerson,  120  Mass.  306,  21  Am.  Rep.  514; 
Cumberland  T.  £  T.  Co.  v.  Martin's  Adm'r  (Ky.),  8  Am.  Electl. 
Cas.  604,  76  S.  W.  394,  63  L.  R.  A.  469.  But,  if  this  general 
rule  is  not  applicable  to  the  case  before  us,  then  the  erroneous 
instruction  of  the  trial  court  that  plaintiff  could  not  recover  was 
not  binding  upon  it  in  ruling  on  a  motion  for  a  directed  verdict, 
and,  if  there  was  any  basis  on  which  the  general  verdict  for  the 
plaintiff  could  be  predicated,  the  court  properly  overruled  such 
motion. 

That  the  rule  requiring  the  granting  of  a  new  trial  where  the 
jury  has  failed  in  its  general  verdict  to  reach  the  conclusion  made 
necessary  by  applying  to  its  special  findings  of  fact  the  rules  of 
law  laid  dovm  in  the  instructions  is  not  applicable  in  ruling  on  a 
motion  for  judgment  notwithstanding  the  verdict,  seems  to  be  well 
settled.  In  granting  a  new  trial,  the  court  simply  enables  the 
complaining  party  to  have  his  case  submitted  to  the  jury  under 
admissible  evidence  or  correct  instructions,  but,  in  rendering  a 
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judgment  notwithstanding  the  verdict,  the  court  cuts  off  any  op- 
portunity to  cure  the  error  in  the  instructions  or  to  obviate  the 
deficiencies  in  the  pleadings  or  the  evidence  complained  of.  The 
rule  as  announced  by  us  is  that,  '^  when  a  court  is  called  up(m  to 
rule  upon  a  motion  for  judgment  on  a  special  verdict,  it  is  free  to 
consider,  and  should  consider,  what  the  law  is,  and  is  not  bound 
by  its  instructions  previously  given  to  the  jury/'  Baird  v.  Chi- 
cago, R.  I.  &  F.  Ry.  Co.,  61  la.  359,  363,  13  N.  W.  731,  16 
N.  W.  207.  And  see  Evans  v.  St.  Paul  Harvester  Works,  63 
la.  204,  18  N.  W.  881.  Therefore  the  action  of  the  court  in 
overruling  the  motion  for  judgment  notwithstanding  the  verdict, 
on  account  of  the  special  finding  that  deceased  was  not  rightfully 
at  the  place  where  the  accident  occurred,  should  not  be  reversed 
unless  such  finding  is  necessarily  controlling  as  to  plaintiff's  right 
to  recover.  The  general  verdict  is  controlling  as  to  any  issue  of 
fact,  properly  submitted  to  the  jury,  not  covered  by  the  special 
findings.  Schulte  v.  Chicago,  M.  &  St.  P.  R.  Co.,  114  la.  89,  86 
N.  W.  63. 

There  was  evidence  that  persons  were  in  the  habit  of  going 
across    Hubinger's    premises    near   the   place    where    defendant 
allowed  its  uninsulated  wire  to  sag  in  such  a  way  that  the  safety 
of  such  persons  was  imperiled  by  it ;  and  we  do  not  think  that  the 
question  whether  such  persons  were,  as  to  Ilubinger,  trespassers 
or  bare  licensees,  on  the  one  hand,  or  were  rightfully  on  Hubin- 
ger's  premises  on  the  other,  was  conclusive  as  to  defendant's  lia- 
bility.    The  controlling  consideration  in  determining  defendant's 
liability  is   whether  defendant  was   reasonably  chargeable  with 
knowledge  that  persons  were  likely  to  come  in  contact  with  its 
dangerous  wire,  and  might,  in  the  exercise  of  reasonable  care, 
have  avoided  such  danger.     Daltry  v.  Media  Electric  Light,  etc., 
Co.   (Pa.),  9  Am.  Electl.  Cas.  63,  57  Atl.  833;  Central  Vnim 
Telegraph  Co,  v.  Sohola  (Ind.  App.),  9  Am.  Electl.  Cas.  323,  73 
N.  E.  143.     Even  as  to  trespassers,  the  defendant  was  charged 
with  the  duty  of  not  wilfully  or  wantonly  imperiling  their  safety, 
and  to  constitute  such  wantonness  and  indifference  as  to  their 
safety  as  to  render  the  defendant  liable,  it  is  not  necessary  that 
there  should  have  been  a  design  or  intention  to  do  them  injury. 
Ambroz  v.  Cedar  Rapids  Electric  Light  &  Power  Co.   (la.),  9 
Am.  Electl.  Cas.  — y  108  N.  W.  540.     There  was  evidence  from 
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lich  the  jury  might  have  found  that  defendant  knew  of  the 
Dgerous  condition  of  its  wire,  and  knew  that  persons  were  in 
)  habit  of  going  near  the  place  of  such  danger,  and^  in  support 
the  verdict,  we  are  justified  in  assuming  that  the  jury  predi- 
fced  its  verdict  against  the  defendant  on  this  evidence.  There 
nothing  in  the  special  findings  to  negative  such  conclusion  on 
a  part  of  the  jury,  and,  in  support  of  the  verdict,  we  may  prop- 
iy  assume  that  the  general  verdict  was  based  on  such  evidence. 
It  is  contended  for  appellant  that  the  jury  failed  to  find  in 
8wer  to  special  interrogatories  facts  material  to  the  conclusion 
iched-in  their  general  verdict  If  the  motion  had  been  for  a 
w  trial,  this  might  be  a  good  ground  for  setting  aside  the  verdict. 
wUng  V.  West,  51  la.  259,  1  N.  W.  531.  But,  on  the  other 
ad,  it  is  well  settled  that  a  failure  to  answer  an  immaterial 
eiTOgatory,  or  an  answer  in  response  thereto  that  the  jury  does 
t  know,  will  not  be  a  ground  for  setting  aside  a  general  verdict. 
tterson  v.  Omaha  &  C.  B.  R.  &  B.  Co.,  90  la.  247,  57  N.  W. 
0.  But  a  failure  to  answer  an  interrogatory  is  not  a  good 
>imd  for  a  motion  to  render  judgment  notwithstanding  the  gen- 
ii verdict.  Pieart  v.  Chicago,  R.  I.  &  P.  R.  Co.,  82  la.  148, 
4,  47  N.  W.  1017. 

We  find  no  error  in  the  refusal  of  the  trial  court  to  sustain  the 
i>tion  for  judgment  for  defendant  notwithstanding  the  verdict 
favor  of  plaintiff,  and  the  judgment  on  the  general  verdict  is 
eref ore  afSrmed. 
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rUnoia  Supreme  Court  —  Oct,  23,  1906. 

222  111.  462,  78  N.  E.  805. 

Ok^th  or  Emfloteb  fbom  Incandescent  Light  WntE  —  Evidence  — 
NoncB  or  Excessive  Cubrent  on  Secondaby  Wires.  —  In  an  action  to 
raeover  damages  for  the  death  of  an  employee  caused  by  a  shock  received 


SjpotlietieAl  QueatloiLfl.  —  In  an  action  by  an  employee  for  an  injury 
laed  by  an  electric  shock  from  contact  with  defectively  insulated  wires  it 
•  held  proper  to  allow  hypothetical  questions  as  to  the  effect  of  certain 
iditioiiB  of  the  wires,  although  some  of  the  conditions  were  not  shown  to 
■t  in  the  particular  case,  they  being  shown  to  be  caused  by  the  same  gen- 
1  prindples  that  are  supposed  to  govern  electricity,  and  therefore  analo- 
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from  an  incandescent  light  wire  carrying  an  ezcesaiye  corrent,  held,  that 
there  was  evidence  from  which  the  jury  might  reasonably  conclude  that 
the  defendant  had  notice  of  the  dangerous  current  on  the  secondary  wim 
a  sufficient  length  of  time  before  deceased  was  killed  to  have  prerentei 
the  accident,  either  by  turning  off  the  current  or  warning  deceased. 
2.  Same  —  Expert  Testimont  —  Htpothetical  Questions  —  Assumphwi 
OF  Functions  of  Jubt.  —  In  an  action  for  death  caused  by  handling  u 
overcharged  incandescent  light  wire,  the  following  hypothetical  questioi 
was  asked :  **  Suppose  that  a  primary  two-wire  circuit,  carrying  about 
2,200  volts  alternating  current,  ran  to  a  general  electric  ten-kilowttt 
transformer  on  a  pole;  that  from  the  transformer  a  secondary  circuit, nip- 
posed  to  be  carrying  104  volts,  supplying  incandescent  lights,  ran  btek 
alongside  of  the  primary  wires  and  from  ten  to  twelve  inches  distant  from 
them  to  a  pole,  and  thence  to  a  car  bam;  that  from  and  inside  the  ear 
barn  to  an  insulated  flexible  wire  ran  back  to  an  incandescent  electric 
light,  and  a  man  who  was  standing  on  cinders,  packed  about  ten  inebes 
deep,  grasped  hold  of  the  insulated  wire  or  of  the  light  socket  and  re- 
ceived a  shock  of  electricity  which  burned  his  hand  and  killed  him  — 
will  you  state  in  your  opinion  how  he  might  have  received  that  shock?" 
Held,  that  the  above  question  and  the  answer  thereto  did  not  amomt  to 
an  usurpation  by  the  witness  of  the  functions  of  the  jury. 

3.  Same  —  Evidence.  —  In  action  to  recover  for  death  caused  by  slioek 

received  from  incandescent  light,  evidence  was  offered  by  a  witness  of  the 
defendant  that  he  received  a  shock  from  the  secondary  wires  leading  into 
the  building  after  deceased  was  killed,  and  after  the  primary  wirei  had 
been  detached  from  the  transformer.  Such  evidence  would  not  have  fur- 
nished any  excuse  for  defendants'  negligence  and  was  properly  excluded. 

4.  Same.  —  Evidence  by  one  of  the  defendants  that  he  examined  the  wirea 

after  the  accident  was  properly  rejected,  for  such  examination  would  not 
have  tended  to  show  any  exercise  of  ordinary  care  to  avoid  the  injury. 

Appeal  by  defendants  from  a  judgment  of  the  Appellate  Court 
affirming  a  judgment  for  plaintiff.     Affirmed, 

W.  N,  Cronkrite  (R,  J.  Carnahan,  of  counsel),  for  appellants. 
Douglas  Pattison,  for  appellee. 

Opinion  by  Scott,  C.  J. : 

This  was  an  action  of  case  brought  in  the  Circuit  Court  of 
Stephenson  county  by  Maria  Enzler,  as  administratrix  of  the 
estate  of  John  Anton  Enzler,  deceased,  against  A.  P.  Goddard  and 


pous  to  the  case  in  hand.  Kraatz  v.  Brush  Electric  Light  Co.,  3  Am.  ElectL 
Cas.  491,  82  Mich.  457.  The  facts  and  circumstances  being  sufficient  to 
justify  an  inference  that  an  electric  light  wire  was  defectively  insulated,  and 
that  the  decedent  came  to  his  death  by  contact  therewith,  a  hypothetical 
question  assuming  such  facta  was  properly  allowed.  Economy  Light  d  Power 
Co.  V.  Sheridan,  8  Am.  Electl  Cas.  795,  200  111.  439,  65  N.  E.  1070. 
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L  J.  Gkxldard,  the  appellants,  to  recover  damages  occasioned  to 
he  widow  and  minor  children  of  said  John  Anton  Enzler  by 
eason  of  his  death.  The  jury  returned  a  verdict  for  $3,500  in 
ivor  of  the  administratix.  After  overruling  a  motion  for  a  new 
rial  and  a  motion  in  arrest  of  judgment,  the  court  entered  a  judg- 
lent  upon  the  verdict.  Appellants  appealed  to  the  Appellate 
/ourt  for  the  Second  District,  where  the  judgment  of  the  Circuit 
Jonrt  was  affirmed.  A  further  appeal  has  been  prosecuted  by 
ppellants  to  this  court. 

The  evidence  tends  to  establish  the  following  facts :  On  Novem- 
er  14,  1902,  appellants  were  operating  an  electric  light  plant 
nd  an  electric  street  railway  system  in  the  city  of  Freeport.  In 
Dunection  with  their  railway  system  they  used  a  large  brick  build- 
ag  as  a  street  car  bam,  in  which  cars  were  kept,  cleaned,  and 
epaired.  This  bam  had  a  flat  roof  covered  with  a  pitch  and 
ravel  composition,  and  a  floor  of  cinders  packed  about  eight  or 
sn  inches  deep.  It  was  lighted  with  electricity  from  the  electric 
i^t  plant.  Some  of  the  wires  used  in  the  electric  light  plant, 
nown  as  "  primary  wires,"  carried  from  2,000  to  2,280  volts  of 
lectricity  and  were  exceedingly  dangerous.  Other  wires,  known 
8  "  secondary  wires,"  when  in  proper  and  ordinary  condition 
arried  only  104  volts  and  were  harmless.  The  primary  wires 
rare  only  used  to  transmit  the  high  voltage  from  the  generator  to 
ransformers,  where  the  high  and  dangerous  currents  were  reduced 
3  low  and  harmless  currents  of  104  volts,  which  were  transmitted 
rom  the  transformer,  over  the  secondary  wires,  to  and  into  build- 
Qgs  for  lighting  purposes. 

A  vinegar  factory  was  located  back  and  immediately  east  of  the 
ar  bam.  North,  and  across  the  street  from  the  car  bam,  was  a 
ole  bearing  a  transformer.  Two  primary  wires  extended  from  a 
lole  in  the  car  bam  yard  over  the  roof  of  the  barn  to  this  trans- 
ormer  and  carried  the  dangerous  current  of  electricity  to  the 
ransformer.  Several  sets  of  secondary  wires  were  supplied  with 
lectricity  from  the  transformer ;  each  set  consisting  of  two  wires. 
)ne  of  these  sets  of  wires  extended  from  the  transformer,  parallel 
dth  the  two  primary  wires,  over  the  flat  roof  of  the  car  bam,  and 
omished  the  electricity  for  lighting  the  car  bam.  Another  set 
f  secondary  wires  from  the  same  transformer  furnished  electricity 
a  the  vinegar  factory  for  lighting  purposes.     At  about  9  o'clock 
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in  the  morning  of  November  14, 1902,  an  employee  of  the  vinegar 
factory,  while  holding  in  his  hand  an  electric  cord  in  the  cellar 
of  that  factory,  received  a  shock  from  the  cord  which  rendered 
him  unconscious  and  seriously  burned  and  injured  his  hand. 
This  electric  cord  connected  with  the  secondary  wires  which  were 
supplied  with  electricity  from  the  transformer  across  the  street 
from  the  car  bam,  and  was  supposed  to  carry  only  a  harmless 
current  of  104  volts,  the  same  as  the  secondary  wires.  F.  W. 
Siecke,  the  proprietor  of  the  vinegar  factory,  telephoned  to  the 
office  of  appellants  and  informed  the  person  who  answered  the  call 
that  one  of  his  employees  had  been  injured  by  the  electric  cord,  and 
that  there  was  apparently  a  stronger  current  on  the  wire  than  there 
should  be.  He  was  told  that  the  matter  would  be  attended  ta 
Siecke  testified  that  his  recollection  was  that  he  talked  to  A.  J. 
Goddard  over  the  telephone.  When  Gloddard  was  called  as  a  wit- 
ness on  behalf  of  appellants,  he  testified  that  he  did  not  receive 
any  such  message  from  Siecke  on  that  day,  but  that  he  was  told 
a  few  days  later  that  such  a  message  had  been  sent.  About  3 
o'clock  in  the  afternoon  of  the  same  day  another  employee  of  the 
vinegar  factory  was  rendered  unconscious,  and  his  hand  severely 
burned  while  holding  another  electric  cord  in  the  cellar  of  the 
vinegar  factory.  Shortly  afterwards  Seicke  communicated  with 
one  Parker,  who  was  engaged  in  the  electrical  wiring  business  in 
the  city  of  Freeport,  and  Parker  sent  an  electrician  named  Baum- 
gartner  to  the  vinegar  factory  to  discover  and  remedy  the  trouble 
with  the  wires.  Baumgartner  found  the  electric  cord  which  had 
caused  the  injury  to  one  of  the  employees  above  referred  to  in 
defective  condition  and  replaced  it  with  a  new  one.  He  then  took 
hold  of  the  new  cord  and  received  a  severe  shock,  which  knocked 
him  down.  The  cord  was  taken  from  hira  immediately  and  before 
he  had  received  any  serious  injury.  Baumgartner  then  went  to 
appellants'  power  house,  where  he  found  A.  J.  Goddard  at  about 
5 :15  o'clock  in  the  afternoon,  and  told  him  about  the  shock  he  had 
received  at  the  vinegar  factory.  Goddard  requested  him  to  re- 
turn immediatelv  and  throw  the  switch  which  was  located  at  the 
entrance  of  the  secondary  wires  into  the  factory.  By  throwing 
this  switch  the  current  of  electricity  passing  over  the  secondary 
wires  to  the  building  would  be  prevented  from  entering  the  build- 
ing.    A  similar  switch  was  located  just  outside  of  every  building 
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ito  which  electric  wires  extended.  Baumgartner  did  as  re- 
oested.  About  6  o'clock  in  the  afternoon  A.  J.  Ooddard  and  the 
iperintnedent  of  the  electric  light  plant  went  to  the  vinegar  fac- 
nrjj  which  they  found  locked.  It  was  almost  dark.  From  the 
round  they  made  an  examination  of  the  primary  and  secondary 
ires  in  that  vicinity,  but  discovered  nothing  out  of  order. 

The  car  bam,  as  hereinbefore  stated,  was  lighted  with  elec- 
icity  supplied  from  the  same  transformer  as  was  the  vinegar  f ac- 
ny.  One  of  the  incandescent  electric  lamps  or  bulbs  which  fur- 
ished  light  for  the  car  bam  was  attached  to  one  end  of  an  electric 
>rd;  the  other  end  of  the  cord  being  connected  with  secondary 
ires  coming  from  the  transformer  above  mentioned  over  the  roof 
id  into  the  car  bam.  This  cord  was  an  ordinary  electric  cord, 
insisting  of  small  wires  covered  with  insulating  material;  the 
ectricity  being  transmitted  over  the  wires  in  the  cord  to  the 
mp  or  bulb.  The  cord  was  about  twenty-five  feet  in  length,  was 
exible,  and  permitted  the  lamp  to  be  taken  to  any  part  of  the 
im  within  a  radius  of  twenty-five  feet  from  the  point  where  it 
nmected  with  the  other  wires.  When  not  in  use,  the  bulb  was 
spt  hanging  upon  the  wall  of  the  bam.  John  Anton  Enzler,  on 
Fovember  14,  1902,  was,  and  for  some  time  prior  thereto  had 
Bcn,  in  the  employ  of  appellants  engaged  in  night  work  at  the 
IT  bam,  working  from  6  o'clock  p.  m.  to  6  o'clock  a.  m.,  and  it 
as  frequently  necessary  for  him,  in  the  performance  of  his 
Dties,  to  use  the  electric  lamp  attached  to  the  cord.  In  doing  so 
,  was  customary  to  grasp  the  cord  at  a  point  near  the  bulb  and 
iny  it  in  that  manner.  At  9  o'clock  in  the  evening  of  November 
i,  1902,  being  the  same  day  the  employees  of  the  vinegar  factory 
ere  injured,  one  of  appellants'  employees,  upon  entering  the  car 
am,  found  Enzler  lying  upon  his  back  on  the  floor  of  the  bam 
ear  the  place  where  the  electric  bulb  was  kept  hanging  on  the 
^all,  grasping  said  cord  near  the  bulb  in  his  right  hand,  and  the 
>rd  emitting  electric  sparks  at  the  place  where  Enzler  was  grasp- 
ig  it.  Enzler's  hand  had  been  severely  burned  by  the  electric 
3rd,  and  he  was  then  either  dead  or  in  a  dying  condition.  When 
hysicians  arrived  he  was  dead,  and  their  testimony  in  this  case 
bows  that  his  death  was  caused  by  the  electric  shock. 

The  declaration  in  the  case  contained  nine  counts.  Some  of 
he  coimts  alleged  the  existence  of  particular  defects,  and  the 
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charges  of  negligence  in  those  counts  were  based  upon  such  de- 
fects. It  was  thus  alleged  that  the  insulation  around  the  wires 
in  the  electric  cord  which  Enzler  grasped  was  worn  and  defectiTe; 
that  the  insulation  on  the  primary  and  secondary  wires  passmg 
over  the  car  bam  was  defective;  that  such  wires  had  been  con- 
structed and  maintained  in  too  close  proximity  to  each  other  and 
had  become  crossed;  that  the  transformer  which  supplied  elec- 
tricity for  the  car  bam  was  defective,  and  permitted  a  high  and 
dangerous  current  to  pass  from  the  primary  wires  entering  the 
transformer  to  the  secondary  wires  issuing  from  the  transformer; 
and  that  a  defective  fuse  plug  or  block  had  been  installed  and 
maintained  at  the  entrance  of  the  secondary  wires  into  the  car 
bam.  One  count  charged  negligence,  generally,  in  permitting  the 
machinery,  dynamos,  wires,  and  appliances  to  remain  in  bad  and 
unsafe  repair  and  condition  after  notice  of  such  condition,  with- 
out specifying  any  defect  in  any  particular  part  of  the  system, 
and  another  count  charged  negligence  in  failing  to  warn  Enzler 
of  the  dangerous  current  of  electricity  passing  through  the  cord. 
Appellants  filed  the  general  issue.  A  large  part  of  the  evidence 
in  the  case  consists  of  testimony  given  by  expert  electricians. 
Many  facts  of  great  assistance  to  the  jury  were  established  by 
such  witnesses.  It  was  thus  shown  that  104  volts  of  electricity 
would  not  kill  nor  bum  a  human  being,  and  that  it  requires  at 
least  500  volts  to  cause  death.  It  was  further  shown  that  if,  by 
any  means,  a  high  current  should  have  been  communicated  to  one 
of  the  wires  issuing  from  the  transformer,  it  would  have  extended 
to  and  over  all  secondary  wires  cormected  with  that  transformer. 
It  therefore  appeared,  without  contradiction,  that  at  various  times 
on  November  14,  1902,  and  as  early  as  9  o'clock  in  the  morning 
of  that  day,  the  secondary  wires  entering  the  car  bam,  and  the 
electric  cord  which  Enzler  was  required  to  use  at  night,  were  trans- 
mitting an  unusual  and  dangerous  current  of  electricity.  It  is 
apparent  that  these  facts,  together  with  proof  that  appellants 
knew,  or  could  by  exercising  ordinary  care  have  known,  of  the 
existence  of  this  unusual  current  on  the  secondary  wires,  would 
have  imposed  upon  appellants  the  duty  of  preventing  such  current 
from  entering  the  car  barn  or  the  duty  of  warning  Enzler  that 
such  current  was  passing  through  the  electric  cord,  and  that  for  a 
breach  of  one  or  the  other  of  such  duties,  after  the  lapse  of  such 
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time  as,  under  the  ciFcumstances,  would  have  heen  reasonable, 
appellants  would  be  liable  for  the  death  of  Enzler.  It  was  shown 
that  shortly  after  9  o'clock  in  the  morning  Siecke  telephoned  to 
the  office  of  appellants  that  the  secondary  wires  were  transmitting 
an  unusual  current  of  electricity;  that  one  of  the  appellants  was 
informed  of  the  same  fact  at  5:15  o'clock  in  the  afternoon  by 
Baumgartner.  And  it  further  appeared  that  there  was  located  in 
the  dynamo  room  of  appellants'  plant  an  instrument,  known  as  a 
"  ground  detector,"  which  should  have  indicated  a  ground  on  the 
wires  at  each  of  the  times  the  employees  were  injured  at  the 
vinegar  factory  and  at  the  time  Baumgartner  received  the  shock. 
There  was  therefore  evidence  from  which  the  jury  might  reason- 
aUy  conclude  that  appellants  had  notice  of  the  existence  of  the 
dangerous  current  on  the  secondary  wires  a  sufficient  length  of 
time  before  Enzler  was  killed  to  have  prevented  such  current  from 
entering  the  car  bam  at  the  time  when  it  became  necessary  for 
Enzler  to  handle  the  electric  cord,  or  had  such  notice  a  sufficient 
length  of  time  before  the  accident  to  have  warned  Enzler  of  the 
presence  of  the  unusual  current  passing  through  the  cord. 

Appellants  first  complain  of  the  action  of  the  court  in  per- 
mitting an  expert  electrician  to  answer  the  following  question  pro- 
pounded by  appellee : 

*'Q.  Suppose  that  a  primary  two-wire  circuit,  carrying  about  2,200  volts 
aliemating  current,  ran  to  a  general  electric  ten-kilowatt  transformer  on  a 
pole;  that  from  the  transformer  a  secondary  circuit,  supposed  to  be  carrying 
104  Tolts,  supplying  incandescent  lights,  ran  back  alongside  of  the  primary 
wires  and  from  ten  to  twelve  inches  distant  from  them  to  a  pole  and  thence 
to  a  car  barn;  that  from  and  inside  the  car  barn  an  insulated  flexible  wire 
ran  back  to  an  incandescent  electric  light,  and  a  man  who  was  standing  on 
dnders,  packed  about  ten  inches  deep,  grasped  hold  of  the  insulated  wire  or 
of  the  light  socket  and  received  a  shock  of  electricity  which  burned  his  hand 
and  killed  him  —  will  you  state  in  your  opinion  how  he  might  have  received 
that  shock?  A.  He  might  have  received  that  shock  by  the  primary  current 
leaking  on  to  the  secondary  wire  to  which  the  man  had  his  hand  attached, 
ind  through  his  feet  to  the  other  side  of  the  generator  which  generated  the 
enrrent  which  produced  the  high  voltage  primary  that  you  speak  of.'* 

The  principal  complaint  made  to  this  question  is  that  it  calls 
for  the  opinion  of  the  expert  upon  the  very  question  to  be  decided 
by  the  jury,  and  amounts  to  an  usurpation  by  the  witness  of  the 
functions  of  the  jury.  From  the  nature  of  expert  testimony, 
every  hypothetical  question  propounded  to  an  expert  in  any  case 
may  call  for  an  opinion  upon  some  issue  or  fact  which  is  to  be 
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determined  by  the  jury,  and  it  is  therefore  not  always  a  good 
objection  to  such  question  that  it  calls  for  an  opinion  upon  a 
question  to  be  decided  by  the  jury.     The  opinion  of  an  expert  i» 
admitted  in  any  case  only  from  necessity,  where  some  special 
knowledge  not  possessed  by  persons  in  general,  and  hence  not  pre- 
sumed to  be  possessed  by  the  jury,  is  required  in  reaching  a  proper 
conclusion  from  a  given  state  of  facts,  and  its  admission  is  in  no 
wiso  an  invasion  of  the  province  of  the  jury.     The  expert  witness 
has  nothing  whatever  to  do  with  settling  controverted  questions  of 
fact  or  with  determining  the  credibility  of  witnesses.     His  opinion 
is  based  upon  a  state  of  facts  which  is  assumed  to  be  true,  and  he 
is  not  permitted  to  expres  an  opinion  as  to  whether  the  evidence 
establishes  the  assumed  state  of  facts  rather  than  some  other  state 
of  facts  which  the  evidence  tends  to  prove.     It  is  the  province  of 
the  jury  to  determine  whether  the  state  of  facts  assumed  by  the 
expert  to  be  true  has  been  establised  by  the  evidence.     In  case  they 
find  that  such  state  of  facts  has  been  established,  then  they  are 
authorized  to  adopt  the  opinion  of  the  expert  as  their  conclusion 
upon  that  state  of  facts ;  but,  if  they  find  that  such  assumed  state 
of  facts  has  not  been  established,  then  the  opinion  of  the  expert, 
as  a  matter  of  course,  cannot  be  followed  by  them.     It  is  therefore 
apparent  that  the  functions  of  the  jury  are  not  usurped  by  an 
expert  witness  who  gives  an  opinion  upon  some  assumed  state  of 
facts  which  the  evidence  tends  to  prove,  where  it  requires  some 
special  knowledge  or  skill  in  order  to  reach  the  proper  conclusion 
from  that  state  of  facts.     The  statement  found  in  Chicago  &  Alton 
Railroad  Co.  v,  Springfield  &  Northwestern  Railroad  Co.,  67  HI. 
142,  to  the  effect  that  an  opinion  covering  the  very  question  to  be 
found  by  the  jury  is  improper,  evidently  means  that  an  opinion 
cannot  be  expressed  upon  the  ultimate  question  to  be  found  by  the 
jury,  which  in  this  case  was  whether  appellants  had  been  guilty 
of  negligence  which  caused  the  death  of  Enzler.     The  question 
above  quoted  does  not  call  for  an  opinion  on  that  question,  and 
hence  is  not  subject  to  this  objection  made  against  it. 

It  is  next  urged  that  the  question  was  not  based  upon  the  evi- 
dence. So  far  as  the  question  itself  is  concerned,  there  is  no 
foundation  for  such  objection,  as  the  evidence  tended  to  prove  all 
the  facts  assumed  therein.  From  appellants'  argument,  however, 
it  would  seem  that  the  objection  intended  to  be  made  is  that  the 
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witness  based  his  opinion  upon  certain  alleged  facts  which  were 
sot  included  in  the  question  and  not  shown  by  the  evidence,  but 
which,  from  the  answer,  appear  to  have  been  taken  into  considera- 
tion by  the  expert  and  assumed  by  him  to  be  true.  If  the  answer 
is  subject  to  such  criticism,  appellants  are  in  no  position  to  com- 
plain, as  they  made  no  motion  to  strike  out  the  answer,  and  the 
objectionable  feature  did  not  appear  when  the  court  made  its 
raling  upon  the  question.  We  are  not  called  upon  to  decide 
whether  the  above  question  is  objectionable  for  any  reasons  other 
than  those  above  considered. 

It  is  next  urged  that  the  court  committed  reversible  error  in 
permitting  expert  electricians  to  answer  the  following  questions 
propounded  by  appellee : 

"Q.  How  oould  a  higher  current  than  104  volts  get  in  those  secondary 
wires?  A.  By  the  primary  and  secondary  wires  getting  crossed  with  one 
anotlier,  the  wind  blowing  them  together  accidentally,  or  there  might  be  a 
leakage  in  the  transformer.  Q.  Does  that  sometimes  happen  —  a  leakage  in 
the  transformer?  A.  It  does  on  some  occasions.  Lots  of  times  a  trans- 
former is  overloaded,  and  it  overheats  it,  and  it  gets  affected  in  that  way. 
Q.  Might  a  transformer  be  so  affected  that  a  higher  current  than  104  volts, 
and  still  not  2,280  volts,  could  go  along  that  secondary  wire?  A.  On  one 
side;  yes,  sir.  Q.  Suppose  those  wires  should  blow  together,  and  those  un- 
insulated points  should  come  together  for  an  instant;  would  that  be  long 
CDOUgh  for  that  high  voltage  you  speak  about  to  go  through?  A.  Yes,  sir. 
Q.  How  might  it  be  possible  to  have  500  volts  flowing  along  an  incandescent 
or  secondary  wire  where  the  following  facts  are  true:  That  it  was  a  two- 
wire  circuit  carrying  about  2,000  volts  alternating  current,  running  to  a  gen- 
eral electric  ten-kilowatt  transformer  on  a  pole,  and  that  from  the  trans- 
former a  secondary  circuit  supposed  to  be  carrying  104  volts,  supplying  in- 
candescent lights  ran  back  alongside  of  the  primary  wires,  and  from  ten  to 
twelve  inches  distant  from  them,  to  a  pole,  and  thence  to  a  car  bam?  A. 
I  would  think  it  would  be  some  defect  in  the  transformer.  Q.  Might  it  happen 
from  a  contact  between  the  primary  and  secondary  wires  outside  of  the  trans- 
former at  a  point  where  there  was  no  insulation  on  the  primary  and  secondary 
wires?    A.  It  might;  yes,  surely,  if  they  swung  together." 

If  it  be  conceded  that,  in  the  absence  of  evidence  tending  to 
prove  that  some  defect  did  in  fact  exist  in  the  transformer,  and 
that  primary  wires  came  in  contact  with  secondary  wires,  testi- 
mony that  the  excessive  voltage  might  have  gotten  upon  the  sec- 
ondary wires  by  reason  of  such  defects  was  improperly  admitted, 
still  the  appellants  could  not  have  been  prejudiced  by  the  admis- 
sion of  such  evidence  for  the  following  reason :  Tn  order  to  find 
from  this  testimony  that  there  was  any  defect  in  the  transformer 
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or  any  wires  crossed,  the  jury  must  necessarily  have  first  found 
that  there  was  a  dangerous  current  of  electricity  on  the  secondary 
wires,  as  the  testimony  of  the  experts  in  regard  to  such  defects 
was  all  predicated  on  the  presence  of  such  current  on  those  wires; 
and  if  the  appellants  had,  or  ought  to  have  had,  notice  of  any  de- 
fects in  the  transformer  or  wires,  it  was  because  the  evidence 
showed  that  they  had,  or  ought  to  have  had,  notice  of  the  presence 
of  the  dangerous  current  on  the  secondary  wires.  If  the  jury 
found  that  there  was  an  unusual  and  dangerous  current  on  the 
secondary  wires,  and  that  appellants  had,  or  ought  to  have  had, 
knowledge  of  its  presence,  then,  as  hereinbefore  said,  they  owed 
Enzler  the  duty  of  preventing  the  dangerous  current  from  passing 
over  the  cord  when  he  was  required  to  handle  it  or  the  duty  of 
warning  him  of  its  presence  on  the  wires  in  the  cord,  and  for  a 
breach  of  one  or  the  other  of  these  duties  appellants  would  be  lia- 
ble. The  evidence  in  regard  to  a  possible  defect  in  the  trans- 
former or  wires  being  crossed  could  therefore  have  only  been  con- 
sidered by  the  jury  as  tending  to  show  additional  negligence  on 
the  part  of  appellants,  and  could  not  have  affected  the  verdict  in 
this  case.  The  same  is  true  of  a  diagram  used  by  an  expert 
electrician  in  showing  how  a  leak  might  take  place  between  the 
primary  and  secondary  wires  in  a  transformer  by  reason  of  a  de- 
fect in  the  transformer. 

Appellants  offered  to  show  by  a  witness  that  such  witness  re- 
ceived a  shock  from  the  secondary  wires  leading  into  the  car  bam 
about  3  o'clock  in  the  morning  after  Enzler  was  killed,  and  after 
the  primary  wires  had  been  detached  from  the  transformer.  This 
evidence  would  not  have  tended  to  furnish  any  excuse  for  failing 
to  prevent  the  dangerous  current  from  entering  the  car  bam  or  for 
failing  to  warn  Enzler  of  its  presence  on  the  wires  in  the  cord,  and 
it  was  therefore  not  error  to  exclude  it. 

A.  J.  Goddard,  one  of  the  appellants,  was  called  as  a  witness  on 
behalf  of  appellants,  and  testified  that  after  the  accident  to  Enzler 
he  made  an  examination  of  the  wires,  taking  until  nearly  2  o'clock 
in  the  morning.  He  was  then  asked  in  what  condition  he  found 
the  wires  upon  that  examination.  Appellee  objected.  The  ob- 
jection was  sustained,  and  the  appellants  now  complain  of  that 
ruling.  It  was  not  denied  that  some  defects  existed  which  per- 
mitted an  excessive  current  to  escape  to  the  secondary  wires. 
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What  that  defect  was,  or  whether,  after  the  accident,  A.  J.  Qod- 
dard  was  able  to  discover  it  during  the  night  with  the  aid  of  a 
Untem,  could  not  have  affected  the  verdict  in  this  case.  Such 
examination  would  not  have  tended  to  show  any  exercise  of  ordi- 
nary care  to  avoid  the  injury,  nor  would  it  have  rebutted  any  of 
the  evidence  tending  to  show  that  appellants  knew,  or  could  by 
reasonable  diligence  have  known,  of  the  presence  of  the  dangerous 
current  on  the  wires  in  the  cord.  The  rejection  of  the  testimony 
was  therefore  not  prejudicial. 

It  is  next  contended  that  the  court  gave  to  the  jury,  at  the  re- 
quest of  appellee,  an  instruction  to  the  effect  that  in  fixing  the 
damages  they  might  take  into  consideration  the  matter  of  the  in- 
struction and  moral  training  of  the  minor  children  of  deceased,  so 
far  as  the  same  appeared  from  the  evidence.  It  is  said  that  such 
anticipated  loss  of  instruction  and  moral  training  consequent  upon 
the  death  of  the  father  is  not  an  element  of  damages  in  cases  of 
this  character.  The  contrary  is  expressly  decided  in  Illinois  Cen- 
iral  Railroad  Co.  v.  Weldon,  52  111.  290,  and  in  Chicago,  Rock 
Island  &  Pacific  Railroad  Co.  v.  Austin,  69  111.  426,  where  it  is 
held  proper  to  instruct  the  jury  that  they  may  take  into  considera- 
tion loss  of  instruction  and  moral  training,  if  any,  to  the  minor 
children  by  reason  of  the  death  of  their  father,  where  the  evi- 
dence tends  to  show  such  loss.  There  was  therefore  no  error  in 
giving  the  instruction  in  this  case,  as  the  evidence  tended  to  show 
damage  to  the  minor  children  on  account  of  the  loss  of  instruction 
and  moral  training  through  the  death  of  Enzler. 

Other  objections  made  to  rulings  of  the  trial  court  are  entirely 
without  merit. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Fabmeb  and  Vigkebs,  JJ.,  took  no  part  in  the  decision  of  this 
ease. 


Van  Alstine  v.  Standabd  Light,  Heat  &  Povteb  Co. 

New  York  Appellate  Division,  Third  Department  —  Nov.  14,  1906. 

116  App.  Div.  100,  101  N.  Y.  Supp.  696. 

Death  of  Lineman  by  Electric  Current  —  Negligence  of  Third  Per- 
son —  Proximate  Cause.  —  In  an  action  to  recover  for  the  death  of 
a  lineman  in  the  employ  of  an  electric  lighting  company  who  had  been 
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sent  out  to  repair  certain  wires,  it  appeared  that  the  lineman  oould  lot 
get  a  proper  telephone  connection  so  that  he  oould  order  the  man  it 
charge  of  the  power  house  to  shut  off  the  current;  that  the  Yoices  eoidd 
not  be  heard  distinctly,  and  that  instead  of  receiving  the  lineman's 
sage  to  shut  down  '*  after  ten  minutes  "  the  man  at  the  power  hoose 
directed  to  shut  down  '*  for  ten  minutes/'  and  that  after  the  linemaa 
had  been  at  work  for  ten  or  fifteen  minutes  the  power  was  turned  on  aal 
he  was  killed.  Held,  that  a  verdict  for  the  plaintiff  was  against  the  law 
where  the  court  charged  without  exception  being  taken  that  the  defendant 
was  not  liable  if  the  jury  believed  that  the  proximate  cause  of  the  aeei> 
dent  was  a  misunderstanding  due  to  the  imperfect  working  of  the  tele- 
phone. 

Appeal  by  the  defendant^  the  Standard  Lights  Heat  and  Power 
Company  of  Unadilla,  N".  Y.,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs,  and  also  from  an  order  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 
Reversed. 

Frank  Stewart,  for  appellant. 

William  F,  Van  Cleve,  for  respondents. 

Opinion  by  Chesteb,  J.: 

The  plaintiffs  have  recovered  a  judgment  against  the  defend- 
ant for  its  alleged  negligence  in  causing  the  death  of  plaintilb' 
intestate,  who  was  a  lineman  in  its  employ.     The  defendant  is 
engaged  in  furnishing  electric  light,  heat  and  power  to  the  villages 
of  Unadilla,  Sidney  and  Bainbridge.     Its  power  house  is  about 
one  mile  above  Sidney;  its  wires  run  from  the  power  house  to 
Bainbridge,  about  six  miles  distant  in  one  direction,  and  to  Una- 
dilla, about  four  miles  distant  in  an  opposite  direction,  as  well  as 
to   Sidney.     On  October  7,   1902,   the  plaintiffs'   decedent  was 
directed  by  the  defendant  to  go  to  Bainbridge  and  make  certain 
repairs  on  some  of  its  wires.     Upon  arriving  there  he  went  to  the 
telephone  exchange  conducted  by  the  Union  Telephone  Company 
and  requested  the  operator  there  to  telephone  to  the  power  house 
to  shut  off  the  power  as  he  was  ready  to  go  to  work.     There  was 
some  difficulty  in  talking  with  the  power  house,  and  the  message 
had  to  be  repeated  through  the  operator  at  Sidney.     She  testified 
that  the  message  she  repeated  to  the  power  house  was,  "  shut  off 
the  power  after  ten  minutes,"  and  the  answer  she  got  was,  "  all 
right,"  which  answer  she  repeated  to  the  operator  at  Bainbri^e. 
She  testified  that  she  had  trouble  to  make  the  man  at  the  power 
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liouse  imdeistand.  When  the  answer  '^  all  right "  was  received 
by  the  Bainbridge  operator  the  decedent  left  the  office  and  went 
to  the  pole  to  work.  This  was  about  twenty-five  feet  high.  He 
was  seen  upon  the  pole  near  the  top  shortly  after,  fixing  the  wires. 
While  he  was  so  at  work  a  flash  of  light  was  seen  over  the  wires 
and  decedent  threw  up  his  hands  and  fell  back  to  the  ground.  He 
was  rendered  unconscious  and  without  gaining  consciousness  died 
the  same  day. 

The  man  employed  by  the  defendant  at  the  power  house,  whose 
duty  it  was  to  shut  off  and  turn  on  the  current  there,  testified: 
"  The  message  as  I  imderstood,  was  to  take  the  power  off  for  ten 
minutes.  I  did  not  understand  the  message  when  I  first  received 
it  I  asked  (the  operator  at  Sidney)  *  For  ten  minutes?'  and 
she  said,  '  yes.'  *  *  *  l  gaid,  *  all  right.'  "  He  further  testi- 
fied that  he  shut  off  the  power  for  fifteen  minutes  instead  of  ten 
and  then  put  it  on  and  saw  something  was  wrong  and  took  it  off 
again. 

It  is  evident  from  the  testimony  of  the  operators  who  trans- 
mitted the  message,  and  from  the  testimony  of  the  man  at  the 
power  house,  who  received  it,  all  of  whom  were  sworn  for  the 
plaintiffs,  that  there  was  a  clear  misunderstanding  of  the  message. 
While  there  is  a  conflict  between  the  testimony  of  the  man  at  the 
power  house  and  the  one  transmitting  the  message  as  to  what  it 
was,  there  is  no  conflict  over  the  question  that  there  was  a  mis- 
understanding between  them.  The  court  charged  the  jury  that 
if  they  believed  "  the  proximate  cause  of  the  accident  was  a  mis- 
understanding which  occurred  by  reason  of  the  imperfect  working 
of  the  telephone  at  the  time  in  question  the  defendant  would  not 
be  responsible,"  and  also  that  if  the  jury  believed  "  the  message 
which  Van  Alstine  sent  did  not  reach  the  power  bouse  in  the 
language  which  he  claims  to  have  sent  it,  the  defendant  is  not 
liable."  That  being  the  law  of  the  case  as  laid  down  by  the  court, 
without  exception  by  the  plaintiffs'  counsel,  the  verdict  rendered 
is  clearly  against  the  law,  because  the  evidence  is  clear  and  un- 
disputed that  there  was  a  misunderstanding. 

It  is  evident,  too,  that  the  man  at  the  power  house  was  not  care- 
less in  doing  what  he  did.  He  was  not  told  for  what  purpose  the 
power  was  to  be  shut  off,  and  he  did  just  what  he  understood  he 
was  told  to  do  and  took  the  precaution  to  leave  the  power  off  five 
minutes  more  than  he  was  requested. 
56 
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It  is  also  manifest  that  if  there  was  any  carelessness  in  the 
transmission  of  the  message  to  the  man  at  the  power  hoiue  H 
was  the  negligence  of  the  telephone  company  and  not  of  the 
defendant 

It  is,  claimed,  however,  that  the  defendant  was  negligent  in 
not  promulgating  such  proper  and  suitable  rules  for  the  conduct 
of  its  business  as  would  have  prevented  the  turning  on  of  the 
power  while  the  decedent  was  working  on  the  lines,  but  no  snch 
question  as  that  was  submitted  to  the  jury  for  determination,  and 
consequently  it  is  not  here  for  review.  The  only  statement  made 
by  the  court  to  the  jury  on  that  subject  was  to  charge  them  at  the 
request  of  the  defendant's  counsel  and  without  exception  by  plain- 
tiffs' counsel,  "  that  no  negligence  can  be  predicated  on  a  failure 
to  promulgate  a  rule  that  the  power  should  not  be  turned  on  while 
the  lineman  is  working  on  the  line,  as  an  employer  is  not  obliged 
to  promulgate  a  rule  forbidding  its  employees  from  doing  an  act 
which  would  necessarily  and  obviously  result  in  injury  to  another 
employee." 

If  the  jury  based  their  verdict  upon  the  defendant's  failure  to 
promulgate  such  a  rule,  it  could  not  stand,  because  it  was  clearly 
against  the  law  laid  down  by  the  court,  without  exception,  for 
their  direction. 

In  still  a  further  respect  the  verdict  appears  to  be  against  the 
law  of  the  case  as  charged  by  the  court  without  exception,  for  the 
jury  were  instructed  ^*  that  negligence  cannot  be  imputed  to  the 
defendant  where  it  appears  that  the  accident  resulted  through  a 
misunderstanding  which  might  have  happened  even  if  there  had 
been  a  rule." 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Parkek,  p.  J.,  concurred;  Smith  and  Cochrane,  JJ.,  con- 
curred in  result;  Kellogg,  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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Thomas  v.  City  of  Somebsst. 

Kentucky  Court  of  Appeals  —  Nov.  22,  1906. 

97  S.  W.  420. 

I  IirJUUBS    FBOM    CX)NTAOT    WITH    INCANDESCENT    LIGHTS    —    LlABUJTT    OF 

Cnr.  —  Where  a  boy  was  injured  by  placing  his  hand  on  an  electric  light 
globe  in  a  booth  used  in  the  sale  of  confections,  it  was  held  that  the  city 
was  liable  for  negligence  in  failing  to  properly  insulate  the  lamp. 
1  Elbctuc  Light  Companies  —  Duty  to  Insuiate  Appliances.  —  It  is  the 
daty  of  electric  light  companies  or  persons  operating  such  plants,  at 
points  where  people  have  the  right  to  go  for  work,  or  business,  or 
pleasure,  to  have  the  insulation  or  protection  perfect. 

Appeal  by  plaintiflF  from  a  judgment  for  defendant    Reversed. 
E.  P.  Morrow  and  W.  Boyd  Morrow,  for  appellant. 
0.  H.  Waddle  &  Son,  for  appellee. 

Opinion  by  Cakboll,  C.  : 

The  city  of  Somerset  owns  an  electric  light  plant,  and  rented 
mr  leased  to  Elmer  Burton  for  compensation  an  electric  globe 
with  a  brass  socket,  which  was  installed  by  it  in  a  booth  kept  by 
him  in  the  sale  of  confections.  The  globe  was  inside  the  booth, 
and  80  high  that  appellant,  a  boy  of  seventeen  years  of  age,  who 
was  employed  by  Burton,  could  only  reach  it  by  elevating  his 
hands  over  his  head.  He  testified,  in  substance,  that,  on  the 
evening  the  injury  occurred,  it  was  rather  cold  and  damp,  had 
l)een  raining,  and  there  being  no  fire  in  the  booth,  he  put  his  hand 
up  to  the  globe  for  the  purpose  of  warming  it,  when  one  of  his 
fingers  came  in  contact  with  the  brass  socket,  injuring  him  quite 
severely.  Children  and  other  persons  were  in  the  habit  of  visit- 
ing the  place  for  the  purchase  of  candies  and  nuts,  and  the  globe 
was  so  situated  that  it  might  have  been  reached  by  a  man  of  ordi- 
nary size  standing  on  the  sidewalk  of  the  city.  An  electrical 
engineer,  introduced  as  a  wituess  for  appellant,  said  that  the  lamp 
and  socket  were  not  properly  insulated  or  protected,  and  that  the 
dampness  of  the  atmosphere  added  to  the  danger  incident  to 
coining  in  contact  vrith  it ;  that  if  it  had  been  properly  insulated, 
there  would  be  no  danger  in  bflndlin^r  or  touching  it;  but  that 
if  exposed  to  dairnwM»««  *«   *  vjj^  gocket  would  become 

duirgedwithtf  ^  h.    Upon 
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the  conclusion  of  the  testimony  for  plaintiff,  appellant  here,  the 
court  peremptorily  instructed  the  jury  to  find  for  appellee,  de- 
fendant below.  It  is  argued  for  appellee  that  the  conditioa  of 
the  lamp  was  unkaown  to  the  city,  that  it  had  received  no  requesl 
to  repair  it,  nor  had  any  notice  that  the  dampness  rendered  il 
dangerous ;  and,  further,  that  appellant  was  not  required  by  hi 
duty  or  business  to  handle  or  touch  the  lamp  or  socket,  and  in  » 
doing  was  a  trespasser,  and  the  city  owed  him  no  duty,  and  there 
fore  he  could  not  recover.  It  was  held  by  this  court  in  McLaugh 
lin  V.  Electric  Light  Co.,  6  Am.  Electl.  Cas.  255,  38  S.  W.  851 
18  Ky.  Law  Rep.  693,  34  L.  R.  A.  812,  to  be  the  duty  of  dectrii 
lighting  companies  or  persons  operating  such  plants,  at  point 
where  people  have  the  right  to  go  for  work,  or  business,  or  pleaa 
ure,  to  have  the  insulation  or  protection  perfect;  and  for  failun 
in  this  respect  they  must  respond  in  damages.  This  doctrine  wa 
followed  and  approved  in  Schwitzer  v.  Citizens  General  Eledri 
Co.,  7  Am.  Electl.  Cas.  571,  52  S.  W.  830,  21  Ky.  Law  Rep.  608 
Overall  v.  Louisville  Electric  Light  Co.,  7  Am.  Electl,  Cas.  521 
47  S.  W.  442,  20  Ky.  Law  Rep.  759 ;  City  of  Owensboro  v.  Yori 
117  Ky.  294,  17  S.  W.  1130;  Lexington  Railway  Co.  v.  Fain, 
Am.  Electl.  Cas.  499,  71  S.  W.  628,  24  Ky.  Law  Rep.  443. 

Applying  the  rule  announced  to  the  facts  of  this  case,  we  a 
of  the  opinion  that  it  was  error  to  take  the  case  from  the  jut 
The  electric  globe  or  light  by  which  appellant  was  injured,  w 
not  perfectly  insulated  or  even  properly  protected.  If  it  h 
been,  the  injury  would  not  have  occurred.  Appellant  was  not 
trespasser.  He  had  the  right  to  be  where  he  was;  but  if  he  h 
been  passing  along  the  street,  and  had  touched  the  globe  with  ] 
hand  as  he  might  have  done,  the  city  would  be  equally  liable, 
it  committed  a  breach  of  duty  in  failing  to  have  and  keep  tl 
electric  globe,  that  was  placed  in  a  position  where  it  might  hi 
been  touched  by  persons  walking  along  the  streets,  perfectly  in 
lated.  It  is  said  by  counsel  that  the  evidence  does  not  show  tl 
the  city  had  any  control  of  the  globe,  or  that  it  was  its  duty 
keep  it  in  repair.  The  evidence,  however,  does  establish  that  1 
globe  was  installed  by  the  city  and  compensation  was  recei^ 
by  it  from  Burton,  and  this  imposed  upon  the  city  the  duty  < 
acted  of  owners  and  operators  of  electric  light  plants ;  and  it  c^ 
not  escape  responsibility  upon  the  plea  that  the  evidence  did  i 
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show  whose  duty  it  was  to  keep  this  glohe  properly  insulated* 
Thomas  v.  Maysville  Gas  Co.,  7  Am.  Electl.  Cas.  588,  56  S,  W. 
153,  21  Ky,  Law  Rep.  1699,  53  L.  R.  A.  147. 
The  judgment  is  reversed,  with  directions  for  a  new  trirX 


Yazoo  City  v.  Bibchett. 

Mi$H98ippi  Supreme  Court  —  Dec.  1,  1906. 
89  Miss.  700,  42  So.  569. 

L  LlABIUTT   or   CiTT   FOB   NbGUGENCE   IN   MAINTAINING    ElAOTBIC   LlOHTING 

System.  —  Wb«re  a  city  embarks  in  the  management  of  any  utility  for 
profit,  as  an  electric  lighting  system,  it  is  liable,  or  not  liable,  by  pre- 
cisely the  same  rules  applicable  to  private  corporations  or  individuals 
conducting  such  enterprises. 
L  Death  of  Lineican  from  Contact  with  Gut  Wire  —  Negugenob  — 
Pboxoiatb  Cause.  —  Where  a  telephone  lineman  ascending  a  pole  to 
ascertain  the  cause  of  trouble  was  killed  by  a  circuit  formed  by  what 
should  have  been  a  cold  and  harmless  guy  wire  with  a  high-voltage  death- 
armed  wire  of  the  city,  negligently  put  in  circuit  with  it,  the  negligent 
eoirent  on  the  guy  wire  was  the  proximate  cause  of  the  accident. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff. 
Affirmed. 

WiUiams  &  Oeorge,  Campbell  &  Campbell,  and  Oreen  &  Oreen, 
lost  appellant. 

Henry,  Barbour  &  Henry  and  J.  A.  P.  Campbell,  for  appellee. 

Opinion  by  Calhoon,  J. : 

On  both  sides  this  case  has  been  argued  orally  and  by  brief  with 
thoroughness.  It  is  needless  to  get  outside  the  written  arguments 
for  authorities.  The  instructions  on  either  side  present  every 
possible  view  of  the  law  which  could  be  fairly  contended  for. 
There  is  nothing  to  be  said  for  either,  as  to  the  negligence  of  the 
city  or  the  contributory  negligence  of  the  deceased,  which  has  not 
been  urged  below  and  here.  The  jury  had  the  whole  case.  There 
was  testimony  going  to  show  gross  negligence  on  the  part  of  the 

MalrtMty  of  atj  for  Nefflisenoe  in  Maintaining  Elootrie  Idsht- 

—  See  Davouai  v.  City  of  Alameda,  ante,  and  note  thereunder. 
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city,  and  testimony  going  to  show  that  the  deceased  did  no  more 
than  an  ordinarily  prudent  man  might  do.  When  a  city  embarks 
in  the  management  of  any  utility  for  profit,  it  is  liable,  or  not 
liable,  by  precisely  the  same  rules  applicable  to  private  corpora- 
tions or  individuals  conducting  such  enterprises.  The  fact  that 
the  city  was  the  owner  probably  explains  the  serious  tone  of  the 
defense.  Many  times  the  importance  of  a  party  makes  the 
gravity  of  the  case. 

On  the  verdict  we  must  see,  as  best  we  can,  what  was  the  oh- 
servation  of  the  jury  on  the  facts  shown.  They  saw  that  tele- 
phone wires  were  not  hurtful  on  contact,  that  Birchett  went  to 
correct  a  trouble  with  BirdsalPs  telephone  connection,  that  he 
went  directly  to  the  telephone  pole  from  which  that  connection 
came,  and  promptly  ascended  it  and  was  killed  by  a  circuit  formed 
by  what  should  have  been  a  cold  and  harmless  guy  wire  with  a 
high-voltage  death-armed  wire  of  the  city,  negligently  put  in  cir- 
cuit with  it,  which  he  did  not  see,  or,  if  he  did  see,  was  not  ap 
parently  dangerous  where  he  was.  There  was  no  danger  fron 
the  connection  of  the  incandescent  wire  east  on  North  alley  will 
the  guy  wire  there,  if  it  had  not  been  in  connection  with  the  gu; 
wire  south  on  Washington  street  at  the  top  of  the  city's  pole.  I 
process  of  elaborate  inductive  reasoning  is  not  to  be  attribute 
to  a  man  in  the  discharge  of  ordinary  duty  in  an  ordinarily  ham 
less  function.  The  attachment  of  the  hay  wire  to  the  step  of  th 
telephone  pole,  of  which  all  seem  ignorant,  may  have  been  tt 
fact  without  which  the  calamity  would  not  have  occurred;  bu 
all  the  same,  the  negligent  current  on  the  ^ly  wire  was  the  prox 
mate  cause  of  the  death,  and  the  jury  did  not  hold  Birchett  1 
a  strict  scrutiny  of  every  step  he  took  up  the  pole. 

The  reading  of  counsel  of  the  instructions  refused  to  the  oth( 
side,  under  the  circumstances,  if  error  at  all,  was  not  objected  1 
at  the  time.  The  other  two  matters  in  this  argument,  if  reversibl 
hurtful  ordinarily,  are  not  so  here,  because  withdrawn  and  tl 
jury  admonished.  Jurors  are  not  to  be  regarded  as  senselei 
objects. 

If  anything  could  result  from  Birchett's  seeing  the  trouble  c 
North  alley,  there  was  very  strong  testimony  that  he  could  n 
have  seen  it. 

Affirmed. 
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Coix>RAi>o  Springs  Electric  Co.  v.  Soper. 

Colorado  Supreme  Court  —  Dec.  S,  1906, 
38  Colo.  141,  88  Pac.  165. 

L IHJIJBT  TO  Child  bt  Contact  with  Live  Wibe  in  Pubuo  Piacb  — 
Amount  of  Damages.  —  In  an  action  to  recover  for  injuries  sustained 
by  a  child  from  coming  in  contact  with  a  live  wire  in  a  public  place,  it 
appeared  that  previous  to  the  accident  the  child  was  strong  and  healthy; 
since  that  time  she  has  been  sick  with  some  nervous  affliction.  For  some 
little  time  there  was  a  slight  curvature  of  the  spine  which  had  been  re- 
lieved previous  to  the  trial.  One  side  of  the  chest  was  considerably 
enlarged  at  the  time  of  the  trial.  She  was  excessively  nervous  and  im- 
properly nourished.    Held,  that  a  verdict  of  $3,750  was  not  excessive. 

1  Same  —  Evidence  as  to  Medical  Treatment.  —  In  an  action  brought  by 
a  child  to  recover  for  injuries  sustained  from  an  electric  shock,  it  was 
not  prejudicial  error  to  admit  testimony  as  to  proper  treatment  required 
to  produce  a  speedy  recovery,  for  the  parents  were  bound  to  furnish  the 
child  with  proper  medical  attendance,  and  this  could  not  be  made  a 
charge  against  the  defendant. 

t  iNsntucnoNS  —  Expert  Testimony.  —  In  an  action  brought  by  a  child 
to  recover  for  injuries  sustained  by  a  shock  from  an  electric  wire,  the 
court  was  not  justified  in  instructing  the  jury  that  the  plaintiff  would, 
in  all  probability,  entirely  recover  within  two  or  three  years,  and  that 
she  was  not  entitled  to  judgment  for  any  permanent  injuries,  where 
tome  of  the  expert  witnesses  testified  that,  under  favorable  circumstances, 
the  child  might  become  cured  within  a  year  or  two  or  three  years;  and 
others  that,  under  certain  circumstances,  the  effects  of  the  shock  might 
remain  through  womanhood. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.    Affirmed. 
Hall,  Babbit  &  Thayer  and  F.  L.  Shermn,  for  appellant. 
Oeorge  W.  Musser,  for  appellee. 

Opinion  by  Bailey,  J. : 

This  action  grows  out  of  the  same  transaction  as  that  of  Colo- 
rado Springs  Electric  Co.  v.  Donald  C.  Soper,  88  Pac.  161.  The 
plaintiff  in  this  case  was  the  twin  sister  of  the  plaintiff  in  the 
other  case,  was  injured  at  the  same  time,  and  under  the  same 
circumstances,  although  in  a  slightly  different  manner.  The  ver- 
dict rendered  in  this  case  was  for  $3,750. 

The  first  contention  of  defendant  is  that  the  motion  for  a  new 
trial  should  have  been  sustained  because  the  damages  awarded 
were  excessive  and  appear  to  have  been  given  under  the  influence 
of  passion  and  prejudice  and  because  of  the  insufficiency  of  the 
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evidence  to  justify  the  verdict.  In  this  case,  as  in  the  other,  it 
appears  from  the  testimony  of  plaintiff's  witnesses  that,  previous 
to  the  accident,  she  was  a  strong,  healthy  girl ;  since  that  tine 
she  has  been  sick  with  some  nervous  affliction.  For  some  little 
time  there  was  a  slight  curvature  of  the  spine  which  had  been 
relieved  previous  to  the  trial.  One  side  of  the  chest,  however, 
was  still  considerably  enlarged  at  the  time  of  the  trial.  She  was 
excessively  nervous,  improperly  nourished,  and  her  general  con- 
dition was  much  like  that  more  fully  detailed  in  the  case  of  her 
brother,  Donald.  Many  methods  were  su^ested  which  might 
effect  a  permanent  cure,  such  as  removing  her  to  a  different  alti- 
tude, placing  her  under  other  conditions,  and  the  like.  Without 
going  into  further  details  in  this  matter,  which  would  be  practi- 
cally a  reiteration  of  what  we  said  in  the  other  case,  we  will  ex- 
tent ourselves  by  saying  that  there  is  sufficient  competent  testi- 
mony to  sustain  the  verdict  and  that,  if  the  testimony  of  the  phy- 
sicians and  other  witnesses  called  by  plaintiff  was  true,  and  the 
jury  must  have  believed  it  to  be  so,  the  verdict  is  not  excessive. 

Defendant  contends  that  the  court  erred  in  admitting  testim<my 
as  to  the  treatment  the  plaintiff  should  receive  in  the  future  and 
refusing  its  motion  to  strike  out  a  portion  of  the  testimony.  In 
order  to  present  an  intelligent  idea  of  this  question  it  is  necessary 
to  quote  a  portion  of  the  testimony  of  Dr.  Smith,  plaintiff's 
witness : 

**Q.  Doctor,  if  before  this  accident  the  child  was  perfectly  formed,  the 
prominence  in  the  chest  was  not  there,  her  chest  was  symmetrical  and  devel- 
oped and  that  thereafter  this  prominence  in  the  chest  appeared  —  after  the 
accident — -to  what  would  you  attribute  this  prominence  in  the  chest?  A. 
Well,  that  is  a  pretty  hard  question  to  answer.  To  answer  it  directly,  as  the 
result  of  the  injury,  it  would  have  to  be  a  very  indirect  result;  but,  knowing 
no  other  cause,  the  girl  having  no  other  serious  illness,  of  course  anjrthing 
that  is  the  matter  with  her  as  to  having  a  causative  relation  can  only  be  re- 
ferred to  that  in  my  mind,  but  the  way  this  could  be  produced  by  that  would 
be  very  indirectly  through  her  malnutrition;  that  is  the  only  way  I  could 
answer  that  question.  ♦  •  ♦  Probably  by  the  lack  of  proper  material 
being  supplied  to  the  bones,  leaving  them  soft,  and  from  her  bad  attitude,  her 
bad  habit  of  position  and  the  like;  possibly  that  could  cause  it,  but  that  is 
the  only  explanation  I  could  give.  Q.  What  would  you  say  would  be  the 
treatment  she  should  receive  that  would  conduce  more  certainly  to  her  re- 
covery, if  at  all?  (Defendant  objects  because  incompetent  and  immaterial. 
Objection  overruled.  Defendant  excepts.)  A.  Well,  as  for  treatment  for  that 
girl,  it  seems  to  me  the  only  treatment  to  give  her,  the  only  way  to  look  at 
that  is  to  make  it  as  though  she  were  your  own  child,  consequently  she  would 
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be  very  valuable  to  you.  With  unlimited  means  I  would  put  a  nurse  with  the 
prh  I  would  remove  her  from  her  present  surroundings,  probably  from  her 
paremta.  I  would  take  her  from  this  town,  give  her  good  food,  frequent 
change.  Probably  some  tonic  treatment;  if  necessary,  electricity  with  medical 
tonies  and  massage.  I  would  not  bother  her  very  much  about  school  for  the 
preaenty  avoid  any  excitement  of  any  kind.  (Defendant  moves  to  strike  out 
tlie   latter   part  of  the  foregoing  answer  for   the  same   reasons  heretofore 


The  motion  was  denied  and  this  is  what  gives  rise  to  the  con- 
trition of  defendant  that  the  court  erred.  One  of  the  questions 
before  the  jury  was  as  to  the  length  of  time  which  the  plaintiff 
would  suffer  under  proper  treatment  as  a  result  of  the  injury, 
and  this  inevitably  presents  the  question  as  to  what  the  proper 
treatment  might  be.  In  any  event,  it  being  the  duty  of  the  parents 
to  furnish  proper  medical  treatment  for  their  child,  this  could 
not  be  made  a  charge  against  the  defendant.  The  action  having 
been  brought  by  the  child  and  not  for  the  parents,  the  witness 
having  been  permitted  to  state  what  such  treatment  should  be  in 
order  to  produce  a  speedy  recovery,  could  not  have  prejudiced  the 
jury  against  the  defendant.  The  motion  to  strike  was  was  too 
indefinite.  Suppose  the  motion  had  been  granted  and  the  court 
had  instructed  the  jury  that  the  latter  part  of  the  answer  would 
be  stricken,  what  portion  would  the  jury  consider  was  stricken? 
Would  it  be  that  the  child  should  not  be  bothered  much  about 
school  for  the  present,  or  would  it  be  that  she  should  receive  tonic 
treatment  or  massage,  or  would  it  be  that  she  should  be  taken  from 
Colorado  Springs,  given  good  food  and  frequent  change,  or  what 
portion  of  this  treatment  was  intended  to  be  eliminated  by  the 
motion  to  strike  ? 

Appellant  contends  that  the  court  erred  in  refusing  to  give  In- 
struction No.  8,  tendered  by  it.  This  instruction  is  to  the  effect 
that,  inasmuch  as  it  appears  from  the  testimony  of  plaintiff's 
witnesses  that,  under  proper  care,  plaintiff  would  in  all  prob- 
ability entirely  recover  from  the  injurious  effect  of  the  accident 
within  two  or  three  years,  plaintiff  is  not  entitled  to  recover  for 
any  permanent  injuries,  and  can  only  recover  for  her  pain  and 
suffering  which  resulted  directly  from  the  accident.  In  relation 
to  this  instruction  we  desire  to  again  call  attention  to  the  testi- 
mony of  Dr.  Smith  who  stated: 

"If  she  don't  get  weU  and  is  left  impaired  in  strength  the  most  critical 
period  is  at  the  age  of  puberty,  and  later  through  her  school  life  and  early 
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womanhood  she  is  predisposed  to  any  severe  illness  she  may  have.  *  *  • 
Assuming  that  the  girl  will  get  well  within  a  year  or  two,  I  dont  think  fti 
scars  upon  her  hand  will  have  any  effect  upon  her  life,  but  assuming  tlitt 
she  will  not,  which  I  cannot  say,  and  assuming  that  she  becomes  hjiterial 
and  neurasthenic  and  a  nervous  individual,  these  scars  being  located  where 
they  are  will  always  suggest  to  her  and  will  always  remind  her  of  the  etoie 
of  her  trouble.'' 

Dr.  Jones  testified :  '^  If  a  person  does  not  recover,  that  is  one 
of  the  remote  effects  —  complete  recovery  —  and  if  a  person  does 
not  recover  immediately  there  may  be  certain  nervous  manifesta- 
tions ;  a  general  depletion  would  be  one  of  the  general  effects  and 
possibly  a  tendency  to  chorea.  It  is  an  unlimited  subject  —  the 
remote  effects  of  shock.  It  can  be  almost  anything  in  the  way 
of  nervous  phenomena,  accompaniments  of  nervous  trouble." 
Upon  cross-examination  he  testified  that  she  might  be  brought  out 
of  that  condition  within  a  year  or  two  and  a  half. 

Without  going  further  into  the  testimony,  it  is  sufficient  to  say 
that  some  of  these  expert  witnesses  testified  that,  under  favorable 
circumstances,  the  child  might  become  cured  within  a  year  or  two 
or  three  years ;  some  that,  under  certain  circumstances,  the  effects 
of  the  shock  might  remain  through  womanhood.  Therefore,  in 
the  condition  of  this  record,  the  court  would  not  have  been  justi- 
fied in  instructing  the  jury  that  the  plaintiff  would,  in  all  prob- 
ability, entirely  recover  within  two  or  three  years,  and  that  she 
was  not  entitled  to  judgment  for  any  permanent  injuries.  The 
court  was  no  better  able  to  determine  when  the  child  would  re- 
cover than  the  jury. 

This  disposes  of  the  only  questions  arising  in  this  case  that 
were  not  discussed  and  determined  in  the  case  of  Donald  C.  Soper. 
While,  under  the  entire  testimony,  it  might  appear  that  the  judg- 
ment in  each  case  is  large  and  that  smaller  amounts  would  prob- 
ably have  compensated  the  plaintiffs  for  all  of  the  damage  which 
they  actually  sustained  or  may  sustain,  still  the  jury  saw  the 
children,  observed  their  condition  at  the  time  of  the  trial,  heard 
the  testimony,  and  it  was  for  it  to  determine  what  the  amount 
of  the  verdict  should  be,  as  long  as  they  kept  within  reasonable 
bounds,  and  we  cannot  declare,  as  a  matter  of  law,  that  these  ver- 
dicts are  so  large  as  to  demonstrate  that  they  are  the  result  of 
passion,  prejudice,  bias,  or  any  other  improper  motive.     Another 
jury  might  render  a  verdict  for  a  less  amount,  and,  on  the  other 
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land,  another  jury  might  render  a  verdict  for  a  greater  amount, 
rhese  matters  being  within  the  province  of  the  jury,  we  are  not 
Dclined  to  interfere,  and  the  judgment  will  be  affirmed. 

Affirmed. 

The  Chief  Justice  and  Goddard,  J.,  concur. 


Jacksonville  Electbic  Light  Co.  v.  Sloan. 

Florida  Supreme  Court,  Divition  B,  —  Deo,  4,  1906, 
52  Fla.  267,  42  So.  616. 

t.  MonoN  TO  Stbiks  Out  Ibsksponsivk  Answeb.  —  V^here  a  witness  gives 
an  answer  not  responsive  to  a  proper  question  propounded  to  him,  a 
motion  to  strike  out  the  answer  is  the  proper  method  of  reaching  the 
answer. 

.  EnoENCB.  —  An  electrician  of  seventeen  years'  experience  may  properly  be 
asked  whether  precautions  were  necessary  in  repairing  broken  electric 
wires. 

.  Same  —  Declarations  ob  Admissions.  —  Where  a  suit  is  brought  by  a 
widow  to  recover  damages  for  the  death  of  her  husband  under  sections 
2342  and  2343,  Revised  Statutes  of  1892,  declarations  or  admissions  of 
the  deceased  husband  as  to  his  physical  condition  on  the  morning  before 
the  afternoon  when  he  was  killed,  are  not  a  part  of  the  res  geatWy  and 
are  inadmissible  against  the  objection  of  the  widow. 

L  iHJumr  TO  Servant  —  Assumption  of  Risk.  —  There  is  no  absolute  rule 
applicable  to  all  cases  by  which  to  determine  the  question  of  the  liability 
of  the  master  to  the  servant,  where  the  servant  is  injured  in  the  per- 
formance of  a  duty  which  he  was  ordered  or  requested  by  the  master  or 
his  representative  to  perform,  but  the  question  of  liability  will  depend 
upon  the  circumstances  of  each  case;  and  where  the  master  or  his  repre- 
sentative orders  or  requests  the  servant  to  engage  in  an  employment 
outside  the  scope  of  the  duties  which  the  servant  has  contracted  to 
perform  which  emplojonent  is  attended  with  dangers  unknown  to  the 
servant  and  not  open  to  his  observation,  and  which  are  not  discoverable 
by  him  by  means  of  such  an  inspection  as  he  has  time  and  opportunity 
to  make,  and  gives  him  no  instructions  with  respect  to  such  dangers, 
and  he  is  injured  in  consequence  of  so  entering  upon  the  new  service,  he 
is  not  deemed  to  have  accepted  the  risk  of  such  dangers,  and  the  master 
is  liable  in  damages  for  the  injury. 

L  Same  —  Ck)NTBiBUTOBT  Negligence.  —  When  an  emergency  occurs  in  a 
master's  business,  whose  serious  nature  calls  a  servant  from  his  regular 
employment,  and  he  is  injured  or  killed  while  engaged  in  the  effort  to 

Gftve  Beqitlred  of  Eleotrie  Companies*  —  See  Quest  v,  Edison  lUumt- 
mting  Co,,  post,  and  note  thereunder. 
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relieve  the  situation,  in  consequence  of  some  defect  or  danger  impnttble 
to  the  negligence  of  the  master,  the  servant  is  not,  as  a  matter  of  Itw, 
to  be  charged  with  contributory  negligence,  although  but  for  the  eKitt* 
ence  of  such  emergency  he  should  be  barred  from  recovering,  on  the 
ground  of  being  a  volunteer  and  of  having  accepted  the  risk. 

6.  DBA.TH  —  Burden  op  Pboof  of  Nbguoence.  —  In  a  suit  for  damages  by 

a  widow  for  the  death  of  her  husband,  under  sections  2342  and  23U, 
Revised  Statutes  of  1892,  the  burden  of  pleading  and  proving  n^ligeaee 
on  the  part  of  the  deceased  husband  is,  under  law,  upon  the  defendant 

7.  iNSTBUcnoNS.  —  In  determining  the  correctness  of  a  particular  charge,  iQ 

the  charges  given  should  be  considered  and  construed  as  a  whole. 

8.  Same.  —  There  is  no  error  in  refusing  a  peremptory  charge  for  the  d^ 

fendant  when  there  is  evidence  upon  which  the  jury  might  find  a  verdiet 
for  plaintiff. 

9.  Same.  —  There  is  no  error  in  refusing  instructions  which  were  covered  by 

other  instructions  which  were  given. 

10.  Same.  —  Instructions  which  ignore  important  features  of  the  case  tie 
properly  refused  as  misleading. 

11.  Same  —  Tobts  —  Pleading.  —  Instructions    are    properly    refused    which 
present  questions  outside  of  the  issues  made  by  the  pleadings.    Under 
rule  71  of  the  rules  of  the  Circuit  Court  in  conunon-law  actions,  in  aetioiis 
for  torts,  the  plea  of  not  guilty  operates  as  a  denial  of  the  breach  of 
duty  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant 
and  not  of  the  facts  stated  in  the  inducement  and  no  other  defense  than 
such  denial  is  admissible  under  that  plea.    All  other  pleas   in  denial 
shall  take  issue  on  some  particular  matter  of  fact  alleged  in  the  declara- 
tion.    Rule  72  provides  that  all  matters  in  confession  and  avoidanoe  shall 
be  pleaded  specially,  as  in  actions  on  contract. 

12.  Safe  Place  to  Work.  —  It  is  not  only  the  duty  of  the  master  to  exercise 
ordinary  care  and  diligence  to  provide  a  reasonably  safe  place  in  which 
the  servant  is  to  work,  but  to  use  ordinary  care  and  diligence  to  keep 
it  safe. 

13.  Care  in  Use  of  Electricity.  —  Electricity  is  an  invisible  force,  highly 

dangerous  to  life  and  property,  and  those  who  make,  sell,  distribute  and 
use  it  are  bound  to  use  care  in  proportion  to  the  danger  involved. 
(Syllabus  by  the  Court.) 

Error  by  defendant  from  a  judgment  in  favor  of  plaintifiF. 
Aifirmed. 

John  E,  Hartridge  &  Son,  for  plaintiff  in  error. 
Alex  St,  Clair-Abrams,  for  defendant  in  error. 

Opinion  by  Hockeb,  J. : 

On  the  22d  of  September,  1903,  the  defendant  in  error,  Lillian 
G.  Sloan,  hereinafter  called  the  "  plaintiff,"  sned  the  Jacksonville 
Electric  Company,  a  corporation,  in  the  circuit  court  of  Duval 
county,  Fla.,  for  damages  for  the  death  of  her  husband,  Henry 
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J.  Sloan,  alleged  to  have  been  caused  by  the  negligence  of  the 
electric  company  on  the  11th  of  August,  1903,  in  Duval  county. 
A  trial  was  had  in  January,  1906,  and  on  the  11th  day  of  that 
month  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  $14,000, 
and  a  judgment  for  that  amount  and  costs  was  entered  against  the 
electric  company  on  the  same  day.  A  writ  of  error  was  sued  out 
from  this  judgment. 
The  declaration  contained  three  counts  and  was  as  follows: 

''Lillian   6.    Sloan,   by   Alex.    St.   Clair- Abrams,    her   attorney,    sues   the 
Jaeksonville   Electric   Company,   a  corporation   duly   chartered  and  existing 
under  the  laws  of  the  State  of  Florida,  and  having  and  usually  keeping  an 
office  in  Duval  county,  Florida,  for  the  transaction  of  its  customary  business, 
for  that,  whereas,  the  plaintiff,  Lillian  G.  Sloan,  is  the  widow  of  Henry  J. 
Sloan,  and  was  on  the  11th  day  of  August,  1903,  the  lawful  wife  of  the  said 
Henry  J.  Sloan,  and  was  supported  and  maintained  by  the  labor  of  the  said 
Henry  J.  Sloan,  who  as  her  husband  was  her  sole  and  only  support,  and  the 
pliintiff  was  then  and  had  been  ever  since  her  marriage  supported  and  main- 
tained by  the  said  Henry  J.  Sloan;  and,  whereas,  on  the  11th  day  of  August, 
1903,  the  said  Henry  J.  Sloan,  being  then  and  there  employed  by  the  defendant, 
the  Jacksonville  Electric  Company,  to  do  certain  work  on  certain  pipes  on  the 
premiMB  of  said  defendant,  in  the  said  city  of  Jacksonville,  proceeded  there 
to  do  and  perform  said  work,  and  it  was  the  duty  of  the  defendant  to  pro- 
vide for  the  said  Henry  J.  Sloan  a  reasonably  safe  place  in  which  to  work. 
And  the  plaintiff  further  says  that  the  said  Henry  J.  Sloan,  being  then  and 
tiiere  in  and  at  the  place  where  he  was  required  to  work,  the  defendant,  fail- 
ing and  neglecting  to  keep  said  place  of  work  in  a  reasonably  safe  condition, 
negligently  and  carelessly  caused  the  electric  power  in  said  premises,  and  which 
was  under  the  control  and  operation  of  the  defendant,  to  be  suddenly  turned 
on,  whereby  and  by  reason  of  the  sudden  turning  on  of  said  electric  power 
the  deceased  received  an  electric  shock,  from  the  effects  of  which  electric 
•hock  the  said  Henry  J.  Sloan  died.    And  the  plaintiff  says  that  by  reason 
of  the  negligence  of  the  defendant  corporation  in  turning  on  said  electric 
power  her  said  husband  was  killed,  and  she  was  and  is  deprived  of  the  pro- 
tection and  support  of  her  said  husband,  and  the  care  and  maintenance  of 
herself  and  of  her  infant  child  by  her  said  husband  have  been  cast  upon  her, 
to  the  great  damage  and  loss  of  the  plaintiff  in  the  sum  of  $25,000.     Where- 
fore the  plaintiff  brings  this  her  suit  and  claims  $25,000  damages. 

"Second  Count. 

**  For  that,  whereas,  the  plaintiff,  Lillian  G.  Sloan,  is  the  widow  of  Henry 
J.  Sloan,  and  was  on  the  11th  day  of  August,  1903,  the  lawful  wife  of  the 
said  Henry  J.  Sloan,  and  was  supported  and  maintained  by  the  labor  of  the 
said  Henry  J.  Sloan,  who  as  her  husband  was  her  sole  and  only  support,  and 
the  plaintiff  was  then  and  ever  since  her  marriage  supported  and  maintained 
by  the  said  Henry  J.  Sloan;  and,  whereas,  on  the  said  11th  day  of  August, 
1003,  the  said  Henry  J.  Sloan  was  employed  by  the  Jacksonville  Electric 
Gompany  to  do  certain  work  on  certain  pipes  in  a  pit  or  cellar  on  the  premises 
of  said  defendant,  and  entered  into  said  pit  or  cellar  to  do  and  perform  said 
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work,  and  it  was  the  duty  of  the  defendant  to  provide  for  the  said  Henry  J. 
Sloan  a  reasonably  safe  place  in  which  to  work.    And  the  plaintiff  frnte 
says  that,  the  said  Henry  J.  Sloan  being  then  and  there  at  a  place  where  Ve 
was  required  to  work,  in  and  about  said  pit  or  cellar  were  certain  eketrie 
wires  pertaining  to  the  premises  and  business  of  said  defendant,  and  tlie 
plaintiff  says  it  was  the  duty  of  the  said  defendant  to  keep  and  maintiin 
said  wires  so  protected  and  guarded  that  the  electric  power  passing  through 
them  should  not  endanger  the  lives  of  the  persons  employed  to  work  on  itid 
premises   in   said   pit  or  cellar.    And  the   plaintiff   further   says  that  ike 
defendant  knew,  or  could  with  reasonable  care  and  diligence  have  known, 
that  if  any  of  said  wires  should  be  broken  or  should  come  in  contact  with  any 
person  working  in  said  pit  or  cellar  while  charged  with  electricity  it  woaU 
cause  death  or  great  bodily  injury.    And  the  plaintiff  further  says  that  the 
defendant  carelessly  and  negligently  permitted  a  loose  electric  wire  to  become 
and  remain  charged  with  electricity,  and  said  wire,  coming  in  contact  with 
the  person  of  the  said  Henry  J.  Sloan,  inflicted  upon  him  an  electric  shock, 
from  the  effects  of  which  electric  shock  the  said  Henry  J.  Sloan  died.    And 
the  said  plaintiff  says  that  by  reason  of  the  negligence  of  the  defendant  cor- 
poration in  turning  on  said  electric  power  her  said  husband  was  killed,  and 
she  was  and  is  deprived  of  the  protection  and  support  of  her  said  husband, 
and  the  care  and  maintenance  of  herself  and  of  her  infant  child  by  her  said 
husband  have  been  cast  upon  her,  to  the  great  damage  and  loss  of  the  plaintiff 
in  the  sum  of  $25,000.    Wherefore  the  plaintiff  brings  this  her  bill  and  claims 
$25,000  damages. 

"Third  Count. 

"  For  that,  whereas,  the  plaintiff,  Lillian  G.  Sloan,  is  the  widow  of  Henry 
J.  Sloan,  and  was  on  the  11th  day  of  August,  1903,  the  lawful  wife  of  the 
said  Henry  J.  Sloan,  and  was  supported  and  maintained  by  the  labor  of  the 
said  Henry  J.  Sloan,  who  as  her  husband  was  her  sole  and  only  support,  and 
the  plaintiff  was  then,  and  has  been  ever  since  her  marriage,  supported  and 
maintained  by  the  said  Henry  J.  Sloan;  and,  whereas,  on  the  11th  day  of 
August,  1903,  the  said  Henry  J.  Sloan,  being  then  and  there  employed  by 
the  defendant,  the  Jacksonville  Electric  Company,  to  do  certain  work  on  cer- 
tain pipes  in  a  certain  pit  or  cellar  on  the  premises  of  said  defendant  in  the 
city  of  Jacksonville,  proceeded  there  and  entered  said  pit  or  cellar  to  do 
and  perform  said  work,  and  it  was  the  duty  of  the  defendant  to  provide  for 
the  said  Henry  J.  Sloan  a  reasonably  safe  place  in  which  to  work.  And  the 
plaintiff  further  says  that  the  said  .Henry  J.  Sloan  being  then  and  there  in 
and  at  tlie  place  where  he  was  required  to  work,  and  there  being  in  and 
about  said  pit  or  cellar  certain  electric  wires,  one  of  them  became  in  such  con- 
dition that  it  had  to  be  repaired,  and  it  became  and  was  necessary,  before 
such  repairs  could  be  made,  to  turn  off  the  electric  power  from  the  wire  so 
needing  repairs.  And  the  plaintiff  says  that  the  said  power  was  temporarily 
turned  off.  And  the  plaintiff  says  that  the  defendant  knew,  or  could  with 
reasonable  care  and  diligence  have  known,  that  if  the  electric  power  was 
turned  on  that  said  wire  would  become  charged  with  electricity  and  would 
become  a  source  of  danger  to  the  lives  and  persons  of  those  engaged  in  work- 
ing in  said  pit  or  cellar,  and  that  it  was  the  duty  of  the  defendant  to  have 
kept  said  electric  power  from  being  turned  on  and  through  said  wire  until 
the  work  of  repairing  the  same  had  been  completed;  but  the  plaintiff  says 
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Ihat  the  defendant  negligently  and  carelessly,  regardless  of  its  duty  in  this 
regard,  and  without  notice  to  the  said  Henry  J.  Sloan,  or  any  person  in  said 
pit  or  cellar,  suddenly  turned,  or  caused  to  be  turned,  the  electric  power  on 
and  through  said  wire,  and  said  wire,  coming  in  contact  with  the  person 
of  the  said  Henry  J.  Sloan,  inflicted  upon  him  an  electric  shock,  from  the 
•ffeet  of  which  electric  shock  the  said  Henry  J.  Sloan  died.  And  the  plaintiff 
wmjB  that  by  reason  of  the  negligence  of  the  defendant  corporation  in  turning 
on  said  electric  power  her  said  husband  was  killed,  and  she  was  and  is 
deprived  of  the  protection  and  support  of  her  said  husband,  and  the  care 
•nd  maintenance  of  herself  and  of  her  infant  child  by  her  said  husband  have 
been  cast  upon  her,  to  the  great  damage  and  loss  of  the  plaintiff  in  the  sum  of 
$26,000.  Wherefore  the  plaintiff  brings  this  her  suit  and  claims  $25,000 
damages." 

The  defendant  filed  two  pleas :  First,  not  guilty ;  and,  second, 
'*  that  the  injuries  complained  of  were  caused  solely  by  the  negli- 
gence of  Henry  J.  Sloan,  decedent,  and  not  otherwise."  There 
was  a  demurrer  to  the  second  plea,  which  was  sustained  by  the 
eourt,  and  the  defendant  was  granted  leave  to  file  "  such  addi- 
tional plea  as  it  may  be  advised ; "  but  no  other  plea  was  filed, 
and  the  case  was  tried  on  the  plea  of  not  guilty. 

After  the  evidence  was  closed  and  the  arguments  concluded, 
the  defendant  moved  the  court  to  instruct  the  jury  to  find  a  ver- 
dict for  the  defendant,  which  was  refused,  and  an  exception  noted 
to  the  ruling. 

The  following  charge  to  the  jury  was  given  by  the  trial  judge 
of  his  own  motion: 

"Gentlemen  of  the  jury,  this  is  a  suit  for  damages  brought  by  the  widow 
for  the  death  of  her  husband,  claimed  to  have  been  brought  about  by  the 
negligence  of  the  defendant.  In  the  first  place,  gentlemen,  the  rule  of  evi- 
dence in  this  class  of  cases  is  that  the  plaintiff,  in  order  to  recover,  must 
sustain  the  case  made  by  a  preponderance  of  the  evidence.  Again,  if  you 
should  find  for  the  plaintiff  in  the  case,  she  would  be  entitled  to  what  is 
known  as  compensatory  damages;  that  is,  such  an  amount  as  would  compen- 
sate her  for  the  loss  of  her  husband,  taking  into  account  the  amount  she 
received  from  her  husband  during  his  lifetime,  would  probably  receive  during 
his  probable  life,  which  is  fixed  by  certain  tables,  anu  also  such  amount  as 
jou  in  your  judgment  believe  will  compensate  her  for  the  loss  of  the  asso- 
ciation, care,  and  protection  of  the  husband  during  the  probable  life  of  her 
hnaband,  if  her  life  probability  is  greater  than  that  of  the  husband.  Of 
eonrse,  when  the  life  probability  of  the  wife  is  less  than  that  of  the  husband, 
it  would  be  during  her  life  probability;  but  there  is  testimony  in  this  case 
M  to  one  probability  only,  or  two  probabilities,  and  both  of  those  give  the 
probability  of  the  life  of  the  wife  greater  than  that  of  the  husband.  So  you 
will  be  guided  by  the  life  probability  of  the  husband.  You,  gentlemen,  are 
the  sole  judges  of  the  testimony,  the  credibility  of  the  witnesses,  and  the 
ipeight  to  be  attached  to  the  testimony  of  any  witness  or  set  of  witnesses. 
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It  is  your  province,  your  sole  prorinee,  to  pau  npon  tbe  diapntad  imhi  of 
fact,  uiil  in  doing  this,  gentloDen,  you  sbould,  if  70Q  caii,  reoondk  til  thi 
tutimony  of  all  the  witneaaea,  ao  aa  b>  make  tbem  ftll  apeak  tlw  tnitk  U 
you  cannot  do  this,  and  you  And  a  conflict  as  to  material  matten  betawi 
the  witneaaes,  then  it  becomes  your  duty,  onder  yonr  oaths  as  jnren.  Is 
decide  which  witneaa  or  set  of  witnesses  hare  testified  truthfully,  aad  km 
your  verdict  on  the  testimony  you  believe  to  be  true.  In  weighing  tks  tciti- 
mony  of  the  witneases,  you  should,  gentlemen,  talie  into  conaideratiaa  tks 
position  of  the  witness  at  the  time  of  the  giving  of  his  teatinuHiy  and  at  tks 
time  of  the  happening  of  the  event  testified  about;  the  bias  or  picjadin,  it 
any,  of  the  witness,  as  may  be  exhibited  on  the  stand  before  you;  the  aaiMr 
of  the  witness  in  the  giving  of  his  testimony,  as  to  whetiier  be  is  a  TelnetsM 
or  a  forward  witness;  the  intelligence  of  the  witoeas,  or  the  oontrary.  in  orte 
that  you  may  judge  of  his  observations  and  the  correctness  of  tbtn,  *■< 
whether  or  not  he  can  intelligently  detail  what  he  baa  obaerred;  his  int«re* 
in  the  result  of  his  testimony,  if  any;  the  reasonableneas,  or  otharwiM,  ■( 
his  testimony,  as  judged  by  your  common  everyday  experience;  the  eoatn- 
dictions  in  the  testimony  of  the  witness  himself  or  the  testimony  of  otbo' 
witnesses  whom  you  believe  to  have  testified  truthfully.  And.  in  fact,  g^O^ 
men,  all  the  circumstances  surrounding  the  witness  bearing  upon  his  cnrii- 
bility  are  proper  for  your  consideration  in  arriving  at  what  weight  jim  >iU 
attach  to  his  t«etimony.  Of  course,  gentlemen,  you  must  do  this  earrfaltr, 
fairly,  and  impartially  under  your  oaths  aa  jurors,  with  the  purpoae  in  vie*, 
as  nearly  as  you  can,  of  reaching  tbe  facts  of  the  particular  case  on  trial 
before  yon.  Now  the  right,  gentlemen,  of  this  plaintiff  to  recover,  is  bairi 
upon  the  negligence  of  the  defendant,  or  its  agents  or  aervanta,  which  aegli' 
genoe  caused  the  injury  complained  of.  '  Negligence,'  gentlemen,  has  bH* 
defined  aa  the  leaving  undone  of  something  that  a  reasonably  prad^  pc" 
under  similar  circumstances  would  do,  or  the  doing  of  something  whid  * 
reasonably  prudent  person  would  not  do.  That  is  negligenoe.  It  is  a  t/mt- 
tion  of  fact  for  you  to  find  from  the  testimony.  Now,  if  yon  find  for  tbe 
plaintiff,  the  form  of  your  verdict  is :  '  We,  the  jury,  find  the  defendaot  gailty 
und  asseas   the  damages'  at  what  you   find   would  be   proper  c 
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"(4)  The  court  instructs  the  jury  that  a  servant  entering  into  a  dangerous 
faployment  assumes  such  risks  as  are  ordinarily  incident  to  the  employment 
from  causes  open  and  obvious  to  the  employee,  the  dangerous  character  of 
wlueh  he  had  opportunity  to  ascertain,  and  he  must  exercise  reasonable  care 
mad  caution  for  his  own  safety  while  engaged  in  the  employer's  service.  So, 
If  you  believe  from  the  evidence  that  the  danger  of  receiving  a  shock  while 
•plieing  a  broken  electric  wire  was  open  and  obvious  to  Henry  Sloan,  or  a 
danger  the  character  of  which  he  had  the  opportunity  of  ascertaining,  and 
ke  failed  to  exercise  reasonable  care  and  caution  for  his  safety  while  engaged 
is  the  work,  and  by  reason  thereof  received  a  shock  from  which  death  ensued, 
tkok  the  plaintiff  cannot  recover  in  this  cause,  and  your  verdict  should  be  for 
the  defendant." 

*'(12)  If  you  believe  from  the  evidence  in  this  case  that  Henry  Sloan,  the 
piaiotifiTs  decedent,  died  from  heat  exhaustion  or  any  disease  superinduced 
by  physical  weakness,  extreme  heat,  and  excitement,  or  any  other  natural 
cause,  then  the  plaintiff  cannot  recover  in  this  case,  and  your  verdict  should 
be  for  the  defendant. 

"(13)  In  all  departments  of  life,  where  labor  is  employed  and  the  rela- 
tMoahip  of  master  and  servant  or  of  fellow  servants  or  coemployees  exists. 
It  IB  the  right  of  each  to  treat  the  other  as  normal  as  to  health  and  condition 
mitil  the  contrary  is  made  to  appear,  and,  in  the  case  of  master  and  servant, 
VBtil  the  contrary  is  brought  to  the  attention  of  the  master.  So,  if  you 
betiere  from  the  evidence  in  this  case  that  the  current  at  the  power  house 
passing  through  the  wire  that  Sloan  is  alleged  to  have  come  in  contact  with 
laa  a  direct  current,  as  distinguished  from  the  alternating  current,  and  that 
tlie  entire  voltage  of  the  current  of  which  the  plant  was  capable,  and  which 
was  possible  to  be  transmitted  through  said  wire  by  the  equipment  of  the 
plant,  could  be  taken  by  an  ordinary  normal  person  without  causing  serious 
injury,  and  that  through  the  negligence  of  another  employee  the  current  was 
turned  on  and  Sloan  received  the  same,  and  that,  owing  to  his  being  a  physic- 
ally weak  man  or  other  physical  defect,  it  caused  his  death,  and  but  for  such 
or  physical  defect  the  shock  would  not  have  killed  him,  and  that 
condition  of  weakness  or  physical  defect  was  unknown  to  the  master,  then 
the  plaintiff  cannot  recover  in  this  case,  even  though  his  death  was  caused 
by  the  electric  current  so  turned  on,  and  your  verdict  under  such  a  condition 
should  be  for  the  defendant. 

"(14)  One  of  the  defenses  set  up  by  the  defendant  in  this  case  is  that 
Henry  Sloan  was  not  killed  by  an  electric  shock,  but  that  he  died  from  a 
natural  cause;  and,  it  being  a  question  of  dispute  as  to  the  cause  of  death, 
DO  presumption  of  negligence  arises  against  the  defendant  on  the  mere  proof 
of  his  death.  It  is  to  be  decided  like  any  other  question  arising  in  a  civil 
suit.  8o,  before  you  can  reach  a  conclusion  under  the  law  that  Henry  Sloan 
was  killed  by  an  electric  shock,  or  any  electric  current,  such  fact  must  be 
established  by  the  plaintiff  by  a  preponderance  of  evidence.  So,  unless  you 
find  that  it  is  established  by  a  preponderance  of  the  testimony  that  Henry 
Sloan  was  killed  by  an  electric  shock,  your  verdict  should  be  for  the  defend- 
ant; and  if,  on  the  contrary,  you  find  from  a  preponderance  of  evidence  that 
the  death  of  Henry  Sloan  was  caused  by  an  electric  shock,  then  the  question 
will  arise,  for  your  investigation,  as  to  whether  the  electric  shock  was  caused 
by  the  negligence  of  an  employee  of  the  defendant;  and,  if  you  so  find,  then 
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you  should  further  investigate  as  to  whether  Henry  Sloan  by  any  aei  of 
commission  or  omission  contributed  to  bringing  about  the  act,  as,  under  tb 
law,  one  fellow  servant  cannot  recover  damages  from  the  master  for  the  id 
of  another  fellow  servant,  unless  he  himself  is  free  from  blame ;  and  if  jw 
find  from  the  evidence  that  Henry  Sloan,  by  his  negligence,  contributed  to 
bringing  about  the  accident,  then  he  could  not  have  recovered  if  he  had  lifed, 
and  his  widow  cannot  recover  under  such  circumstances,  as  his  survivor  diim* 
ing  a  right  of  action,  and  your  verdict  should  be  for  the  defendant. 

*'(15)  Before  you  can  find  a  verdict  for  the  plaintiff  in  this  case,  you  nniis 
find  from  a  preponderance  of  the  evidence  that  Henry  Sloan  came  to  hii 
death  solely  from  an  electric  current  transmitted  by  a  wire  of  the  defendant 
and  from  no  other  cause,  and  that  the  current  had  been  turned  on  by  the 
negligence  of  a  co-employee,  and  that  Sloan  himself  was  absolutely  free  from 
negligence;  that  is  to  say,  did  not  in  any  way  contribute  by  his  own  negli- 
gence to  bringing  about  the  accident.  For,  if  you  find  from  the  evidenea 
either  that  Henry  Sloan  died  from  heat  exhaustion  or  from  any  natural  etine, 
the  plaintiff  cannot  recover,  or  if  you  find  that  he  did  not  die  from  a  nttonl 
cause,  but  died  from  an  electric  shock,  and  further  find  that  he  in  any  wty 
contributed  by  his  own  carelessness,  negligence,  or  act  to  his  receiving  the 
electric  shock  that  caused  his  death,  then  the  plaintiff  cannot  recover,  and 
your  verdict  should  be  for  the  defendant. 

''(16)  No  recovery  can  be  had  for  the  death  of  any  one  caused  by  the 
wrongful  act,  negligence,  carelessness,  or  default  of  another,  unless  the  wrong- 
ful act,  negligence,  carelessness,  or  default  from  which  the  death  ensued  was 
buch  as  would  have  entitled  the  deceased  person  to  a  recovery  of  damages,  had 
death  not  ensued.  If,  for  any  reason,  the  deceased  person  would  have  beeo 
defeated  or  barred  from  recovery,  had  he  been  alive  and  suing  for  persona] 
injuries  only,  then  the  same  reason  or  cause  for  his  bar  or  defeat  will  bar 
and  defeat  a  recovery  for  his  death  by  any  one  suing  on  that  behalf. 

**(17)    Under  the  provisions  of  the  statute  under  which  this  suit  is  brought 
the  plaintiiT,  Mrs.  Sloan,  cannot  recover  damages  from  the  Jacksonville  Elec- 
tric Company  for  the  death  of  Henry  Sloan  on  account  of  the  neglicjence  or 
carelessness  of  another  employee,  unless  Henry  Sloan  was  wholly  without  fault 
himself,  even  though  in  performing  the  act  that  resulted  in  his  death  he  waa 
acting  under  the  orders  of  a  superior.     So,  if  you  find  from  the  evidence  in 
this  case  that  there  was  negligence  upon  the  part  of  a  co-employee  in  turning 
on  the  current,  and  that  that  negligence  was  the  cause  of  the  death  of  Henry 
Sloan,  still  his  widow  could  not  recover  from  the  defendant,  if  you  further 
find  from  the  evidence  that  Henry  Sloan  was  not  wholly  without  fault  him- 
.  self.     In  other  words,  if  Henry  Sloan  by  his  negligence  contributed  to  the 
bringing  about  of  the  accident,  and  you  so  find  from  the  evidence  that  caused 
his  death,  the  plaintiff,  the  widow,  cannot  recover  in  this  case,  and  your  ver- 
dict under  such  conditions  should  be  for  the  defendant. 

"(18)  If  you  find,  under  the  above  instructions,  that  Henry  Sloan  and  the 
defendant  were  both  guilty  of  negligence  whch  contributed  to  bringing  about 
the  accident  to  Henry  Sloan,  then  the  plaintiff  cannot  recover  herein,  and  you 
will  find  for  the  defendant.  If  you  find  that  neither  Henry  Sloan  nor  the 
defendant  was  guilty  of  such  negligence,  then  you  will  also  find  for  the  de- 
fendant. 

"(19)   The  court  instructs  the  jury  that  it  is  not  enough  to  say  or  find 
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that  there  is  some  evidence  of  negligence  on  defendant's  part.  A  scintilla  of 
evidence,  or  a  mere  surmise,  that  there  may  have  been  negligence  on  the  part 
of  the  defendant,  will  not  warrant  the  jury  in  finding  a  verdict  for  the  plain- 
tiff. There  must  be  evidence  upon  which  the  jury  can  reasonably  conclude  that 
there  was  negligence." 

At  the  request  of  the  plaintiff  the  following  instructions  were 
given^  viz.: 

*'(!)  In  a  case  of  this  kind  circumstantial  evidence  is  admissible  to  prove 
or  to  disprove  any  of  the  facts  in  issue,  and  it  is  the  duty  of  the  jury  to  take 
into  consideration  the  circumstances  admitted  in  evidence  which  have  a  proper 
bearing  on  the  case. 

*'(2)  It  is  the  duty  of  an  employer  to  provide  a  reasonably  safe  place  for 
employees  to  work  in.  In  case  of  an  electric  company,  which  uses  wires 
charged  with  electricity  of  such  voltage  as  to  be  dangerous  to  human  life  or 
to  be  capable  of  inflicting  great  bodily  harm,  it  is  the  duty  of  such  company 
to  see  that  the  wires  are  kept  reasonably  safe  from  injuring  any  person  em- 
ployed in  working  on  and  about  them. 

"(3)  A  company  maintaining  electric  wires  over  which  a  high  voltage  of 
electricity  is  conveyed,  rendering  them  highly  dangerous,  is  under  the  duty 
of  using  the  necessary  care  and  prudence,  at  places  where  others  may  have 
a  right  to  go,  to  prevent  injury." 

"(5)  Corporations  act  and  perform  their  duties  through  the  agency  of  their 
servants  and  employees.  Where  it  is  a  duty  of  a  corporation  to  perform  an 
act,  and  the  authority  to  do  that  act  is  imposed  upon  one  of  its  employees, 
•oeh  employee  stands  in  the  place  of  and  as  a  representative  of  the  corpora- 
tion, and  the  corporation  is  responsible  for  the  negligence  of  the  officer  or 
agent  charged  with  the  performance  of  such  duty. 

''(6)  If  the  jury  believe  from  the  preponderance  of  the  evidence  that  on 
the  day  of  the  death  of  Henry  J.  Sloan  he  was  employed  by  the  defendant, 
Jacksonville  Electric  Company,  and  that  he  was  at  work  for  said  company 
at  the  request  of  another  employee  who  was  in  charge  of  the  work  of  re- 
pairing a  broken  electric  wire,  in  the  place  in  which  it  is  alleged  that  he 
received  the  electric  shock  from  which  it  is  further  charged  he  died,  then  I 
charge  you  that  he  was  not  a  trespasser  on  the  premises  of  the  defendant,  nor 
a  mere  licensee,  but  that  he  was  lawfully  where  he  was  and  in  the  employ  of 
the  defendant." 

''(8)  If  you  believe  from  the  preponderance  of  the  evidence  that  on  the 
day  Henry  J.  Sloan  died  he  was  employed  by  the  defendant  and  was  in  the 
service  of  the  defendant,  engaged  in  repairing  or  doing  work  on  certain  pipes 
in  a  pit  or  place  where  there  are  electric  wires,  usually  charged  with  elec- 
tricity of  a  high  voltage;  and  if  you  further  believe  from  the  preponderance 
of  the  evidence  that  shortly  before  his  death  another  employee  of  the  de- 
fendant came  to  him  into  the  pit  or  place,  and  requested  him  (the  deceased) 
to  help  him  in  repairing  a  broken  wire;  and  if  you  further  believe  from  the 
preponderance  of  the  evidence  that  this  employee  had  authority  in  the  prem- 
ises—  then  I  charge  you  that,  if  the  deceased  consented  to  aid  him  in  said 
work,  the  deceased  was  for  the  time  being  a  servant  of  the  defendant,  while 
engaged  in  assisting  in  the  work,  and  was  entitled  to  the  same  protection  as 
the  other  employees  and  servants." 
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"(tO)  A  peraon  killed  b;  an  electric  Bhock,  or  from  uiy  otbsr  emaat,  nmlt 
ing  (rotn  the  negligence  of  uiother,  ig  presumed  io  Ikw  to  have  bees  ii  ttt 
exercise  of  reaBonabie  care  for  himself,  ualeaa  it  is  ahowD  by  m.  prapaadccnn 
of  evidence  that  be  knew  of  the  danger  and  careleaaly  and.  negligntlj  riiU 
hii  life  or  person  hy  aome  act  of  omisaion  or  commiasion  on  hii  part" 

"(12)  If  ;ou  believe  from  the  preponderance  of  the  eridenoe  that  at  tkt 
11th  day  of  August,  A.  D.  1903,  Henry  J.  Sloan  was  in  the  employ  of  tk 
Jacksonville  Electric  Company,  and  was  on  the  premiaea  of  said  tamfxj  m 
a  pit  or  place  where  pipes  were,  engaged  in  working  for  said  company  m  mU 
pipea;  and  if  you  further  believe  from  the  preponderance  of  the  eridewe  tkst 
in  the  place  where  he  was  working  were  a  number  of  electric  wirea  nied  hf 
the  company  in  its  buainess;  and  if  you  further  belisve  from  the  piqwafcr- 
snce  of  the  evidence  that  while  the  deceased  waa  there  engaged  in  hii  wnt 
another  employee  of  the  company  came  to  the  place  where  the  deceand  ««•, 
and  requested  the  deceased  to  aid  him  in  repairing  a  wire;  and  if  yea  fir 
ther  believe  from  the  preponderance  of  the  evidence  that  the  deeeand  eo* 
•ented  to  aid  him  in  repairing  the  wire,  and  that  the  deceased  and  aaotkr 
employee  went  to  work  thereon;  and  if  yon  further  believe  from  the  prepM- 
derance  of  the  evidence,  whether  direct  or  circumstantial,  that  the  dtewwl 
held  and  worked  on  one  end  of  the  wire,  holding  the  same  in  hii  haodi  far 
aome  minutes  before  hla  death  without  injury  to  hinuelf,  and  that  inddtBl} 
there  waa  a  flaab,  and  the  deceased  fell,  and  a  few  minute*  thereafter  disd; 
and  if  you  further  believe  from  the  preponderance  of  the  evidence  that  ihntif 
before  this  the  cara  propelled  by  the  electricity  of  tbe  defendant  had  atoppJ 
lunaing,  and  at  tbe  expiration  of  some  minutes  the  electric  current  was  torari 
on  the  wires  again;  and  if  you  further  believe  from  the  preponderance  of  tk 
evidence  that  tbe  wires  in  the  pit  or  place  where  the  deceased  waa  npfi 
were  connected  with  the  wires  which  propelled  the  electric  can  of  the  de- 
fendant; and  if  you  further  believe  from  the  preponderance  of  the  eridcBrt. 
whether  direct  or  circumstantial,  that  while  the  deceased  waa  holdiag  tk 
electric  wire  in  his  hands  the  electric  current  was  suddenly  turned  throofii 
the  wires,  and  that  no  notice  or  warning  was  given  to  the  deoeaatd;  sad  if 
you  further  believe  from  the  preponderance  of  the  evidence  that  the  dfCMirf 
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"(14)  In  a  case  of  this  kind  you  have  a  right  to  take  into  consideration  it) 
ilimating  the  pecuniary  loss  of  the  plaintiff,  if  you  believe  she  is  entitled  to 
iBages,  her  loss  of  the  comfort,  protection,  and  society  of  her  husband,  in 
m  light  of  all  the  evidence  in  the  case  relating  to  the  character,  habits,  and 
■duet  of  the  deceased  as  her  husband,  and  to  the  marital  relations  between 
•  parties  at  the  time  of  and  prior  to  his  death.  She  is  also  entitled  to  re- 
ver  reasonable  compensation  for  the  loss  of  support  which  her  husband  was 
gaily  bound  to  give  her,  based  upon  his  then  and  probable  future  earnings 
id  aequisitions,  to  be  estimated  on  the  basis  of  his  health,  age,  business 
sfmdty,  habits,  experience,  and  knowledge;  all  these  elements  to  be  based 
poB  the  probable  joint  lives  of  the  plaintiff  and  her  deceased  husband,  the 
total  to  be  reduced  to  a  money  value,  and  its  present  worth  given  as 
Within  these  limits  you  have  a  right  to  exercise  a  reasonable  dis- 
vtion  as  to  the  amount  to  be  awarded,  based  upon  the  facts  in  evidence. 

''(15)  If  you  believe  from  the  preponderance  of  the  evidence  that  the  de- 
maed  at  the  time  of  his  death  was  thirty-eight  years  of  age  and  was  in  good 
ealth,  and  had  a  life  expectancy  of  twenty-nine  years,  and  that  of  his  earn- 
^  his  wife  received  from  him  for  her  own  support  and  use  an  average  of 
16  per  week,  or  $832  per  annum,  then  the  first  element  of  damages  it  is 
Mir  duty  to  consider  is  what  sum  capitalized  should  be  awarded  to  her, 
Ueh  would  give  her  the  sum  of  $832  per  annum  and  exhaust  the  entire 
MNint  awarded  at  the  end  of  twenty-eight  or  twenty-nine  years  of  the  life 
quectancy  of  the  deceased.  This  amount  you  have  a  right  to  find  from  the 
idenee,  if  evidence  has  been  given  you  fairly  approximating  the  sum  to  which 
le  would  be  entitled,  based  upon  his  life  expectancy  and  the  sum  he  con- 
ilmted  to  her  support.  In  addition  to  this  sum  you  have  a  right  to  con- 
dor what  compensation  she  is  entitled  to  for  the  loss  of  the  society,  protec- 
miy  and  comfort  of  her  husband,  as  I  have  already  charged  you.  The  sum 
»  be  awarded  to  the  plaintiff,  if  you  decide  she  is  entitled  to  damages  for 
of  the  society,  protection,  and  comfort  of  her  said  husband,  must 
ily  be  largely  within  your  discretion  within  the  limits  I  charge  you 
1.  And  in  considering  this  question  you  have  a  right  to  consider  whether  or 
at  be  was  a  kind,  affectionate  husband,  attentive  to  his  wife  and  the  marital 
dationa  between  them,  in  accordance  with  the  evidence  given  on  these 
d>jeeta.'' 

"(18)  Ton  are  the  sole  judges  of  the  weight  of  the  testimony  and  the  cred- 
liUty  of  the  witnesses.  You  have  a  right  to  consider  the  interest  of  any 
itness  in  his  or  her  relation  to  either  the  plaintiff  or  defendant,  and  to  re- 
set all  testimony  that  you  believe  untrue  or  unreasonable." 

The  first,  second,  sixth,  and  seventh  assignments  of  error  are 
lot  before  ns  for  consideration. 
The  third  assignment  of  error  is: 

""The  court  erred  in  the  admisson  of  the  testimony  of  M.  E.  Fretwell  to 
rore  that  500  voltage  of  direct  current  in  case  of  a  grounded  circuit  would 
efataL" 

M.  E.  Fretwell,  a  witness  for  the  plaintiff,  was  an  electrician 
f  seventeen  years'  experience,  employed  by  the  city  electric  light 
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department  of  Jacksonville,  and  there  was  evidence  tending  to 
show  that  a  direct  current  of  500  voltage  of  electricity  had  paaaed 
through  Sloan  while  wet  with  perspiration,  standing  on  the  damp 
ground,  holding  the  wire  in  his  hands.     The  record  on  page  193 
shows  that  the  plaintiff's  attorney  propounded  the  following  ques- 
tion :    "  Would  your  study  warrant  you  in  stating  whether  or  not 
a  direct  current  of  500  voltage,  suddenly  turned  upon  a  wire  held 
in  both  hands  by  a  person  standing  on  the  damp  ground,  wet  with 
perspiration  —  what    effect    that    would    have    upon   it  1 "    Mr. 
Hartridge,  for  the  defendant,  objected  to  this  question  on  the 
ground  that  there  is  no  evidence  here  to  show  what  the  voltage  was 
in  the  wire,  or  that  M.  E.  Fretwell  had  ever  made  a  study  of 
electricity.     The  court  permitted  the  witness  to  answer  the  ques- 
tion, to  which  ruling  an  exception  was  noted  for  the  defendant 
The  witness  answered :     "  In  the  case  of  a  grounded  circuit,  I 
would  consider  that  fatal."    There  was  further  explanation  made, 
and  no  motion  made  to  strike  the  answer.     The  sole  contention 
here  is  that  the  answer  took  into  consideration  a  grounded  circuit, 
which  was  wholly  outside  of  the  case.     There  is  no  contention 
that  the  question  called  for  such  an  answer.     He  was  asked  if  his 
study  would  warrant  his  answering  the  question.     We  are  not 
shown  in  what  respect  the  question  was  objectionable,  and  in  the 
light  of  the  whole  testimony  it  seems  to  us  to  have  been  proper. 
No  error  is  properly  presented  by  this  assignment. 
The  fourth  assignment  of  error  is: 

"  The  court  erred  in  the  admission  of  the  testimony  of  M.  E.  Fretwell  to 
prove  that  he  took  all  precautions  possible  in  repairing  broken  wires." 

This  question  was  objected  to  on  the  ground  that  what  the 
witness  would  do  or  what  precautions  he  would  take  could  not  be 
considered;  that  it  was  a  question  of  what  was  done  at  the  time 
of  the  accident,  whether  that  was  proper  or  not.  The  judge 
overruled  the  objections,  and  an  objection  to  the  ruling  was  noted. 
The  witness  answered :  "  I  always  take  all  precautions  possible." 
Electricity  is  recognized  as  a  dangerous  agency,  whose  character- 
istics are  not  matters  of  common  knowledge.  Mr.  Fretwell  was 
by  occupation  an  electrician,  having  seventeen  years^  experience,- 
and  could  properly  be  expected  to  have  a  special  knowledge  of 
those  matters.  It  seems  to  us  the  question,  under  the  circum- 
stances of  this  case,  was  proper,  and  especially  as  the  examination 
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of  this  witness  is  given  in  two  places  in  the  same  bill  of  excep- 
tions, and  in  one  of  those  places  it  appears  that  the  question 
objected  to  was  changed  by  the  court  itself,  so  as  to  ask  the  wit- 
less whether  precautions  were  necessary.  The  witness  answered, 
*  I  consider  them  so."  There  was  no  objection  to  this  question, 
ir  to  the  answer. 
The  fifth  assignment  is: 

"  Tbat  the  court  erred  in  refusing  to  admit  the  testimony  of  W.  H.  Tucker 
n  the  part  of  the  defendant  to  show  the  physical  condition  of  Henry  J.  Sloan, 
ram  his  own  statement,  and  that  he  had  complained  of  the  heat  and  his 
physical  condition  on  the  morning  of  the  day  of  his  death." 


Mr.  Tucker  was  the  manager  of  the  defendant  company  at  the 
ime  of  Sloan's  death,  knew  him  well,  and  testified  that  he  had 
everal  conversations  with  him  during  the  morning  preceding  the 
ftemoon  when  he  died.  He  was  then  asked  the  question  in- 
olved  in  this  assignment.  In  neither  of  the  voluminous  briefs 
iled  in  this  case  by  the  respective  parties,  citing  250  authorities, 
jre  we  referred  to  one  showing  the  assignment  to  be  either  valid 
T  invalid.  So  far  as  we  are  advised,  the  question  whether  the 
leclarations  or  admissions  of  the  deceased  in  a  suit  like  the 
^resent  one,  brought  by  the  wife  for  her  own  benefit  under  our 
tatutes  (§§  2342,  2343,  Rev.  St.  1892),  are  admissible  in  evi- 
lence,  and,  if  so,  under  what  circumstances  and  to  what  extent, 
las  never  been  decided  by  this  court.  We  are  inclined  to  think, 
rom  such  an  examination  of  the  authorities  as  we  have  been  able 
o  make,  that  such  declarations  or  admissions  are  inadmissible  in 
in  action  brought  by  the  widow  of  the  deceased,  and  are  to  be 
regarded  as  other  hearsay  evidence,  unless  they  are  made  under 
fuch  circumstances  as  to  be  a  part  of  the  res  gestoe.  Tiffany, 
>eath  by  Wrongful  Act,  §  194;  Bradford  City  v.  Downs,  126  Pa. 
522,  17  Atl.  884;  Camden  &  A.  R.  Co.  v.  Williams,  61  N.  J.  Law, 
546,  40  Atl.  634;  Pennsylvania  Company  v.  Long,  94  Ind.  250. 
[t  is  suggested,  without  decision,  that  possibly  a  different  rule 
70uld  apply  where  the  action  was  brought  by  the  executor  or  ad- 
ninistrator  of  the  deceased  for  the  benefit  of  his  estate.  2  Wig- 
nore  on  Ev.,  §  1081  (1). 

The  eighth  assignment  of  error  questions  the  correctness  of  the 
nstruction  numbered  8  given  by  the  trial  judge  on  behalf  of  the 
)laintiff.     The  objection  urged  against  this  instruction  is  that 
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it  gave  the  jury  to  understand  that  a  volunteer  for  a  hazaidoa 
service  does  not  oBsmne  the  element  of  risk  involved  in  the  wwk 
undertaken.  The  principal  authority  cited  to  maintain  this  con- 
tention is  4  Thompson's  Commentaries  on  the  Law  of  N^c^igcse^ 
§§  467S-4679.  It  will  be  seen,  by  an  examination  of  the  whole 
article  devoted  bj  Thompson  to  a  discussion  of  the  subject  d 
"  Bisks  of  Danger  Outside  of  the  Scope  of  Employment,"  thai 
there  is  no  absolute  rule,  applicable  to  all  cases,  by  which  to  de- 
temune  the  question  of  the  liability  of  the  master  to  the  eemot 
where  the  servant  is  injured  in  consequence  of  being  ordered  br 
the  master  or  his  representative  to  perform  a  duty  which  he  bid 
not  undertaken  by  the  contract  of  service,  but  that  the  questioB 
will  depend  upon  the  circumstances  of  each  particular  case.  Id. 
§  4675.     In  section  4676  the  author  says : 


"  There  is  a.  general  concurrence  of  authority  in  support  of  the  e 
that  where  the  master  orders  the  seirant  into  ui  emplayment  outiide  Ui 
Boope  of  the  duties  which  the  serrant  has  contracted  to  perform,  which  tm- 
ployment  is  attended  with  duigers  unkuowD  to  the  servant  and  not  opa  M 
hia  observfttion,  and  which  are  not  diBCOverable  bj  him  by  means  of  nek  u 
inspection  as  he  has  time  and  opportunity  to  make,  and  gives  him  ■>  it 
structions  with  respect  to  such  dangers,  and  lie  is  injured  in  oonseqmMe  d 
so  entering  upon  the  new  service,  be  is  not  deemed  to  have  accepted  the  rid 
of  such  dangers,  but  he  may  recover  damages  from  the  master  for  the  iaJBry.' 

To  bring  himself  within  this  rule  the  servant  must  be  acting 
upon  orders  or  at  the  request  of  the  master,  or  of  some  other  aa- 
ployee  who  has  authority  to  give  the  order  or  to  make  the  reqneiL 
Section  4677.    Again,  the  author  says  in  section  4682 : 
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the  machinery  was  located.  A  wire  over  which  the  electricity 
was  transmitted  that  operated  the  defendant's  trolley  cars  ran 
through  this  basement.  In  the  afternoon  of  that  day  it  broke  or 
was  burned  in  two,  and  the  trolley  cars  stopped  running.  The 
line  foreman  of  the  defendant  company,  L.  T.  Smith,  whose  duties 
were  to  repair  the  lines  and  "  most  anything  that  came  up,"  re- 
quested Henry  J.  Sloan  to  assist  in  mending  or  splicing  the  wire, 
which  was  then  a  dead  wire;  that  Sloan  did  assist,  and  while 
holding  in  his  hands  the  ends  of  the  broken  wire,  upon  which  the 
line  foreman  was  working,  a  500  voltage  current  of  electricity 
was  suddenly  and  without  notice  to  Sloan  turned  on  the  wire  and 
passed  through  Sloan,  causing  his  death.  From  this  standpoint 
we  do  not  think  that  Sloan  could  be  regarded  as  a  mere  volunteer, 
and  we  do  not  consider  the  instruction  obnoxious  to  the  objections 
made.  Johnson  v.  Ashland  Water  Company,  71  Wis.  553,  37 
N.  W.  823,  6  Am.  St.  Rep.  243. 

The  ninth  assignment  is  based  on  the  tenth  instruction  given 
on  behalf  of  the  plaintiff.  It  is  insisted  that  this  instruction  is 
misleading  and  does  not  state  the  law  correctly.  No  authority  is 
cited  to  sustain  this  contention.  In  this  State,  in  a  suit  like  the 
instant  one,  the  burden  of  pleading  and  proving  negligence  on 
the  part  of  the  plaintiff  is  upon  the  defendant.  Louisville  & 
Nashville  Railroad  Co.  v.  Yniesira,  21  Fla.  700;  City  of  Orlando 
V.  Heard,  29  Fla.  581,  11  So.  182;  Morris  v.  Florida  Cent  & 
P.  R.  Co.,  43  Fla.  10,  29  So.  541.  The  law  as  stated  in  the  in- 
struction is  supported  by  the  following  authorities.  Flynn  v. 
Kansas  City,  St.  Joseph  &  Council  Bluffs  R.  R.  Co.,  78  Mo.  195, 
47  Am.  Hep.  99 ;  Reading  &  Columbia  R.  R.  Co.  v.  Ritchie,  102 
Pa.  426 ;  Parsons  v.  Missouri  Pac.  Ry.  Co.,  94  Mo.  286,  6  S.  W. 
464. 

Assignment  No.  10  is  based  on  the  giving  of  instruction  No.  12 
for  the  plaintiff.  The  objection  to  this  instruction  is  that  it  con- 
veyed to  the  minds  of  the  jury  the  judge^s  opinion  as  to  what 
inferences  of  fact  should  be  drawn  from  any  particular  fact,  that 
it  is  argumentative  and  that  there  was  no  evidence  to  show  that 
Sloan  was  solicited  to  participate  in  the  work  of  mending  a  broken 


William  Carter,  a  witness  for  the  plaintiff,  testified  that  he 
was  working  with  Sloan  on  the  11th  of  August,  1903,  in  the  base- 
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ment  of  the  power  house^  and  heard  Smith,  the  line  foreman,  tell 
Sloan  he  wanted  him  to  help  him  connect  a  wire,  and  that  he  then 
saw  Smith  and  Sloan  working  with  the  wire,  trimming  it;  that 
Sloan  was  holding  the  wire,  and  that  a  flash  from  the  wire  came 
and  Sloan  fell.  The  evidence  clearly  shows  that  Sloan  fell  un- 
conscious and  died  in  a  few  moments  thereafter.  It  is  not  con- 
tended that  any  other  fact  was  hypothesized  in  this  charge  of 
which  there  was  no  evidence.  We  discover  no  error  in  the  in- 
struction.    Kelly  V.  State,  44  Fla.  441,  33  So.  235. 

Assignment  No.  11  is  based  on  instruction  No.  13  given  at 
plaintiff's  request.  The  contention  is  that  there  is  no  evidence 
that  Henry  J.  Sloan  died  from  an  electric  shock,  that  the  evi- 
dence shows  that  he  was  a  mere  volunteer,  that  any  work  he  did 
on  the  wire  was  without  request  and  voluntary,  and  that  there 
was  no  evidence  that  he  was  free  from  fault.  As  to  the  last  con- 
tention, there  is  no  plea  setting  up  the  negligence  of  Sloan. 
Therefore  such  negligence,  if  any,  was  not  in  issue,  and  the  charge 
in  this  respect  was  more  favorable  to  the  defendant  than  it  had 
a  right  to  ask,  and  consequently  of  this  feature  the  defendant 
cannot  complain.  As  to  the  contention  that  there  is  not  a  syllable 
of  testimony  which  shows  or  tends  to  show  that  Henry  J.  Sloan 
died  from  an  electric  shock,  we  are  of  opinion  that  it  is  untenable. 
There  was  evidence  tending  to  show  that  Sloan  on  the  11th  of 
August,  1903,  was  in  the  employment  of  the  defendant  as  a  pipe 
fitter;  that  he  was  in  fairly  good  health;  that  he  worked  all  the 
morning  in  the  basement  of  defendant's  power  house;  that  he 
quit  work  at  noon  and  returned  after  dinner;  that  he  was  ap- 
parently in  good  health;  that  the  basement  was  a  very  warm, 
damp  place,  having  a  temperature  of  120  degrees,  but  it  does  not 
appear  that  Sloan  or  any  one  had  ever  been  overcome  by  heat 
of  the  place;  that  Sloan  was  requested  by  Smith,  the  line  fore- 
man havinfi^  charge  of  the  repairing  of  the  wires  of  the  company, 
to  assist  him  in  repairing  the  broken  wire,  which  was  then  a  dead 
wire,  and  which  transmitted  electricity  from  the  generator  to  the 
trolley  lines ;  that  he  did  assist  Smith,  and  while  holding  the  ends 
of  the  broken  wire  the  electric  current  of  about  500  voltage  was 
suddenly  and  without  notice  to  Sloan  turned  on  the  wire;  that 
there  was  a  flash  of  fire,  and  Sloan  fell  unconscious  and  died  in 
a  few  moments ;  that  the  place  was  damp,  and  Sloan  was  standing 
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on  the  damp  ground ;  that  under  such  circumstances  the  current 
would  pass  through  the  body  of  Sloan ;  that  such  a  voltage  of  elec- 
tricity under  such  circumstances  is  sometimes  fatal.     If  the  jury 
believed  this  evidence,  and  it  was  for  them  to  say  whether  they 
believed  it  or  not,  they  might  well  find  that  Sloan  died  from  the 
electric  shock,  and  that  he  was  not  a  mere  volunteer,  to  whom 
the  company  owed  no  duty,  except  that  of  humanity.     The  fact 
that  the  testimony  of  the  defendant  contradicted  that  of  the  plain- 
tiff does  not  make  the  instruction  improper. 

Assignment  No.  13  is  based  on  instruction  No.  15  given  at 
plaintiff's  request.  The  contention  is  that  this  instruction  does 
not  require  as  a  condition  precedent  that  the  plaintiff  should  be 
entitled  to  recover  before  fixing  the  amount  of  recovery ;  in  other 
words,  that  it  assumes  the  right  of  recovery.  If  this  instruction 
was  intended  to  be  taken  by  itself,  separate  and  apart  from  the 
other  charges  and  instructions  given  to  the  jury,  it  would  be  ob- 
noxious to  the  criticism  which  is  made.  The  trial  judge,  how- 
ever, was  careful  to  say  to  the  jury  that  each  and  all  of  the  charges 
and  instructions,  both  his  own  and  those  given  at  the  request  of 
the  plaintiff  and  defendant,  were  to  be  taken  by  the  jury  as  con- 
stituting the  law  of  the  case.  In  his  own  charge  he  informed  the 
jury  "  that  the  plaintiff,  in  order  to  recover,  must  sustain  the 
case  made  by  a  preponderance  of  the  evidence."  To  the  like 
effect  was  the  first  instruction  given  at  the  request  of  the  defend- 
ant In  a  number  of  cases  this  court  has  held  that  in  determining 
the  correctness  of  charges  they  should  be  considered  as  a  whole. 
Knight  v.  State,  44  Fla.  94,  32  So.  110 ;  Mathis  v.  State,  45  Fla. 
46,  34  So.  287 ;  Gray  v.  State,  42  Fla.  174,  28  So.  53 ;  Richards 
V.  State,  42  Fla.  528,  29  So.  413.  The  instruction  objected  to 
was  intended  simply  to  guide  the  jury  in  determining  the  amount 
of  the  damages,  and  it  is  not  contended  that  from  this  standpoint 
it  was  illegal  or  improper.  Taking  the  charges  and  instructions 
as  a  whole,  we  do  not  think  the  jury  could  have  been  mislead  by 
this  particular  one. 

Assignment  No.  14  is  based  on  the  refusal  of  the  trial  judge 
at  the  request  of  the  defendant  to  instruct  the  jury  to  find  a  ver- 
dict for  it.  As  we  are  of  opinion  there  was  evidence  in  this  case 
upon  which  the  jury,  if  they  believed  it,  could  properly  find  a 
verdict  for  the  plaintiff,  there  was  no  error  in  refusing  this  pre- 
emptory  instruction. 
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Assignments  Nos.  15  and  16  are  based  on  the  refusal  of  the 
court  to  give  instructions  Nos.  3  and  5  requested  by  defendant 
These  instructions  were  to  the  effect  that  Sloan  assumed  the  risks 
ordinarily  incident  to  the  service  in  which  he  was  engaged,  and, 
if  proper  at  all  under  the  evidence  in  the  case,  were  fully  covered 
by  instruction  No.  4  given  at  the  request  of  the  defendant 

Assignments  Nos.  17  and  18  are  based  on  the  refusal  of  the 
court  to  give  instructions  Nos.  6  and  7  requested  by  the  defendant 
No.  6  is  as  follows : 

"  Under  the  law,  a  master  is  required  to  exercise  ordinary  and  reaaonable 
care  to  provide  a  reasonably  safe  place  for  the  servant  to  do  the  work  he  i? 
engaged  to  perform;  and  if  you  find  from  the  evidence  in  this  case  that  the 
place  provided  for  Henry  Sloan  to  work  in  was  reasonably  safe  for  the  work 
he  was  engaged  to  perform,  and  that  his  death  was  caused  by  reason  of  the 
character  of  the  place  in  which  he  was  working,  then  the  plaintiff  cannot 
recover  in  this  case,  and  your  verdict  should  be  for  the  defendant." 

No.  7  was  the  counterpart  of  the  foregoing,  and  was  to  the 
effect  that  if  the  place  in  which  Sloan  was  to  work  was  not  reason- 
ably safe,  and  he  became  acquainted  with  it,  it  was  his  duty  to 
leave  the  employment  of  the  master,  and  if  he  did  not  do  so,  and 
was  injured  by  reason  of  the  place  not  being  reasonably  safe,  his 
widow  is  not  entitled  to  recover.  The  vice  of  these  two  instruc- 
tions is  that  they  ignore  the  case  made  by  the  declaration  and  the 
evidence.  The  right  of  the  plaintiff  to  recover  does  not  depend 
alone  upon  the  question  whether  the  place  in  which  he  was  in- 
jured was  ordinarily  safe  or  unsafe.  The  gist  of  the  case  of  the 
plaintiff  is  that  her  husband  was  killed  by  a  current  of  electricity 
suddenly  and  without  notice  turned  into  a  dead  wire  he  was  assist- 
ing in  splicing  upon  the  request  of  the  line  foreman.  There  was 
no  evidence  to  show  that  the  place  in  which  this  is  alleged  to  have 
happened  was  ordinarily  unsafe.  The  instructions  ignored  these 
features  of  the  case  and  were  properly  refused.  In  the  case  of 
Florida  Ry.  &  Nav.  Co.  v.  Webster,  25  Fla.  394,  5  So.  714,  this 
court  held : 

"  It  is  proper  to  refuse  instructions,  as  misleading,  when  they  are  based 
on  the  theory  of  a  party  as  to  facts  in  evidence,  and  ignore  the  legal  effect 
of  other  facts  applicable  to  the  relation  and  rights  of  the  parties." 

The  nineteenth  assignment  is  based  on  the  refusal  of  the  court 
to  give  instructions  No.  9  requested  by  the  defendant.  It  is  as 
follows : 
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"If  yon  belieTe  from  the  evidence  in  this  case  that  Henry  Sloan,  through 

the  negligent  taming  in  of  the  electric  current  while  he  was  at  work  splicing 

A  broken  wire,  received  an  electric  shock  that  caused  his  death,  and  that  the 

eorrent  of  electricity  was  not  received  by  direct  contact  with  the  wire,  but 

reeeived  by  contact  with  L.  T.  Smith,  through  whose  body  the  current 

to  reach  him,  then  the  plaintiff  cannot  recover  under  the  pleadings  in 

tUa  eaae,  and  your  verdict  should  be  for  the  defendant." 

It  is  contended  that^  if  the  facts  were  as  predicated  in  this  in- 
stroctiony  there  would  be  a  fatal  variance  between  the  declaration 
and  the  proof,  and  the  plaintiff  could  not  recover.  It  is  sufficient 
to  say,  in  regard  to  this  contention,  that  the  first  count  of  the 
declaration  does  not  allege  that  Sloan  was  killed  by  direct  contact 
with  the  wire.  It  alleges  that  the  "  defendant,  failing,  etc.,  negli- 
gently and  carelessly  caused  the  electric  power  in  said  premises, 
and  which  was  under  the  control  and  operation  of  the  defendant 
to  be  suddenly  turned  on,  whereby  and  by  reason  of  the  sudden 
turning  on  of  said  electric  power  the  deceased  received  an  electric 
shock,  from  the  effects  of  which  electric  shock  the  said  Henry 
J.  Sloan  died."  Even  if  it  be  true  that  Sloan  received  the  shock 
through  Smith,  there  is  no  variance  between  this  count  and  the 
evidence. 

The  twentieth  assignment  is  based  on  the  refusal  of  the  court 
to  give  instruction  No.  10  requested  by  the  defendant.  What 
we  have  said  with  reference  to  the  seventeenth  and  eighteenth 
assignments  is  applicable  to  this,  and  it  was  properly  refused. 

The  twenty-first  assignment  is  based  on  the  refusal  to  give  in- 
struction No.  11.  The  gist  of  this  is  that  under  the  circum- 
stances of  this  case  it  was  Sloan's  duty  to  give  notice  to  the  persons 
in  charge  of  the  machinery  of  the  defendant  that  he  was  about  to 
engage  in  the  dangerous  work  of  splicing  the  broken  wire. 
Whether  such  action  on  his  part  was  necessary  it  is  unnecessary 
to  inquire.  There  was  no  plea  in  the  case  setting  up  such  negli- 
gence of  Sloan.  The  only  issue  before  the  jury  was  the  negli- 
gence of  the  defendant,  which  was  raised  by  the  plea  of  not  guilty, 
the  only  plea  interposed  by  the  defendant.  Rule  71  of  the  rules 
of  the  Circuit  Court  in  common-law  actions  provides  that : 

''In  actions  for  torts  the  plea  of  not  guilty  shall  operate  as  a  denial  of 
the  oreach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by  the  de- 
fendant, and  not  of  the  facts  stated  in  the  inducement,  and  no  other  defense 
khan  such  denial  shall  be  admissible  under  that  plea.  All  other  pleas  or  denial 
ihaH  take  issue  on  some  particular  matter  of  fact  alleged  in  the  declaration.** 
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And  rule  72  provides  '^  all  matters  in  confession  and  avoidance 
shall  be  pleaded  specially  as  in  actions  on  contract."  LotdmSk 
&  Nashville  Railroad  Co.  v.  Yniestra,  21  Fla.  700 ;  City  of  Or- 
lando V.  Heard,  29  Fla.  581,  11  So.  182;  Morris  v.  Florida  Cent. 
&  P.  R.  Co.,  43  Fla.  10,  29  So.  641. 

The  twenty-second  assignment  is  based  on  alleged  error  in  the 
overruling  of  the  motion  for  a  new  trial.     The  only  grounds  of 
this  motion  argued  here  are,  first,  that  there  is  no  evidence  to 
show  any  negligence  upon  the  part  of  the  defendant ;  and,  second, 
that  there  is  no  evidence  that  the  death  of  Henry  J.  Sloan  was 
caused  by  an  electric  shock.     In  2  Cooley  on  Torts  (3d  ed.),  p. 
1102,  there  is  a  very  succinct  statement  of  the  law  relating  to  a 
master's    responsibility    to    a    servant.     The   author    says   these 
duties  have  been  very  comprehensively  stated  in  a  recent  case  as 
follows : 

"It  is  the  personal  and  absolute  duty  of  the  master  to  exercise  reaaonable 
care  and  caution  to  provide  his  servants  with  a  reasonably  safe  place  to  work, 
reasonably  safe  tools,  appliances,  and  instruments  to  work  with,  reaBonably 
safe  materials  to  work  upon,  suitable  and  competent  fellow  servants  to  work 
with  them,  and  to  make  needful  rules  and  regulations  for  the  safe  oondnet 
of  the  work;  and  he  cannot  delegate  this  duty  to  a  servant  of  any  grade,  so 
as  to  exempt  himself  from  liability  to  a  servant  who  has  been  injured  by  its 
nonperformance.  V^hoever  he  intrusts  with  its  performance,  whatever  his 
grade  or  rank,  stands  in  the  place  of  the  master,  and  he  is  liable  for  the  neg- 
ligence of  such  employee  to  the  same  extent  as  if  he  had  himself  performed 
the  act  or  been  guilty  of  the  negligence." 

See  Mast  v.  Kern,  34  Ore.  247,  54  Pac.  950,  75  Am.  St.  Kep. 
580,  and  instructive  note  on  page  584,  where  the  fellow-servant 
doctrine  is  learnedly  discussed,  and  where  it  is  stated  to  be  law 
that  it  is  the  nature  of  the  duty  intrusted  to  an  employee  or  the 
capacity  in  which  he  acts,  and  not  his  grade  or  rank,  which  deter- 
mines the  liability  of  a  master. 

It  is  not  only  the  duty  of  the  master  to  exercise  ordinary  care 
and  diligence  to  provide  a  reasonably  safe  place  in  which  the 
servant  is  to  work,  but  to  use  ordinary  care  and  diligence  to  keep 
it  safe.  2  Cooley  on  Torts  (3d  ed.),  1112-1113.  In  the  same 
volume,  on  page  1492,  it  is  said: 

"  Electricity  is  an  invisible,  impalpable  force,  highly  dangerous  to  life  and 
property,  and  those  who  make,  sell,  distribute,  use,  or  handle  it  are  bound  to 
exercise  care  in  proportion  to  the  danger  involved." 
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We  do  not  deem  it  necessary  to  go  into  an  examination  of  the 
nnmerous  cases  illustrating  and  enforcing  the  foregoing  principles. 
Whatever  qualifications  they  may  have  have  no  application  to  the 
facts  of  this  case.  Applying  them  to  the  facts  which  we  have 
heretofore  stated  the  evidence  tended  to  prove,  we  cannot  doubt 
that  it  was  the  duty  of  the  defendant  to  use  reasonable  care  to 
see  that  the  current  of  electricity  was  not  turned  upon  the  wire 
while  the  employees  of  the  defendant  were  working  upon  it  in 
order  to  splice  it.  The  evidence  does  not  show  that  any  care  or 
precaution  of  any  sort  was  taken  by  the  defendant.  It  seems  to 
us  clear  that  the  jury  were  warranted  in  finding  that  the  defendant 
was  negligent.  As  to  whether  Sloan's  death  was  caused  by  an 
electric  shock,  there  was  a  conflict  in  the  evidence.  Some  of  the 
expert  witnesses  testified  that  a  500  direct  current  voltage,  such  as 
is  used  on  trolley  lines,  was  comparatively  harmless.  One  of 
the  experts,  Mr.  Nash,  introduced  by  the  defendant,  testified  that 
he  had  only  known  of  two  deaths  produced  by  such  a  voltage. 
Dr.  Perry,  a  witness  for  the  defendant,  testified  that  he  was 
called  to  see  Sloan  on  the  day  he  died,  immediately  after  he  was 
taken  out  of  the  power  house;  that  he  did  not  know  him  before 
that  time;  that  he  examined  his  body  at  the  undertaker's  some 
hours  after  he  died;  that  he  found  scars  on  his  person,  indi- 
cating that  he  had  tertiary  syphilis ;  that  he  was  emaciated,  and 
in  the  witness's  opinion  he  died  from  heat  exhaustion.  An- 
other physician,  who  testified  for  the  defendant,  stated  on  cross- 
examination  that  he  had  known  Sloan  for  sixteen  years;  that 
when  he  first  became  acquainted  with  him  he  was  suffering  from 
grippe,  which  resulted  in  tuberculosis;  that  he  advised  him  to 
change  his  climate,  and  Sloan  went  away  and  was  gone  some  years ; 
that  he  had  been  his  physician  since  his  return  to  Jacksonville; 
that  he  had  had  sores  on  his  legs  which  were  the  result  of  cold  and 
bums ;  that  he  had  never  observed  any  symptoms  of  syphilis ;  that 
he  had  had  no  serious  sickness  in  several  years.  Several  wit- 
nesses who  knew  Sloan  testified  that  he  was  about  the  time  of 
his  death,  and  had  been  for  some  time,  in  fair  health ;  that  he  lost 
little  or  no  time  from  work ;  and  his  brother  testified  that,  while 
thin  from  working  in  a  warm  place,  he  was  very  muscular  and 
strong.  There  was  no  autopsy  upon  the  body  of  Sloan,  and  the 
jury  were  left  to  determine  the  cause  of  his  death  without  the 
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aid  of  such  an  investigation.  If  Sloan  was  in  reasonably  good 
health,  and  there  was  evidence  to  that  effect,  it  seems  somewhtt 
remarkable  that  death  should  have  come  upon  him  from  heat  ex- 
haustion, at  the  very  moment  when  a  current  of  electricity  was 
passed  through  his  body,  which  the  evidence  also  tended  to  prove. 
We  think  the  question  whether  Sloan  was  killed  by  an  electrie 
shock  was,  under  the  evidence  in  the  case,  one  entirely  for  the 
determination  of  the  jury.  Mohan,  AdmW,  v.  Newton  £  Bodon 
Street  Ry.  Co.,  9  Am.  Electl.  Cas.  508,  189  Mass.  1,  75  N.  K  59. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  of 
the  lower  court  is  affirmed,  at  the  costs  of  the  plaintiff  in  error. 

Tayi-or  and  Pabkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Cockbell  and  Whitfiei-d,  J  J.,  con- 
cur in  the  opinion. 


Gbaves  v.  Washington  Water  Power  Co. 

Washington  Supreme  Court  —  Dec.  IS,  1906, 
44  VSTash.  675,  87  Pac.  966. 

1.  Cabe  in  Using  Electbicitt.  —  The  law  imposes  on  persons  mannfactoimg 

and  dealing  in  or  handling  electricity  the  duty  of  exercising  the  highest 
degree  of  care  to  protect  persons  from  danger  in  all  places  where  the 
general  public  may  rightfully  go  for  purposes  of  business  or  pleasure. 

2.  Same  —  Injury  to  Boy  by  Contact  with  Wibe  —  TaESPAssEBs.  —  A 

boy  injured  by  coming  in  contact  with  a  live  wire  while  climbing  on  a 
pier  of  a  public  bridge  cannot  hold  the  electric  company  liable  for  dam- 
ages where  he  was  a  trespasser  and  was  not  in  a  place  where  the  public 
might  rightfully  go  for  purposes  of  business  or  pleasure. 

3.  Duty  to  Avoid  Charged  Wires.  —  Where  an  electric  company  maintains 

dangerous  electric  wires  in  a  public  place,  it  does  not  constitute  an  invi- 
tation to  take  hold  of,  or  come  in  contact  with  them.     When  a  person 


Maintenance  of  Electrio  IVires  over  Pnblio  Bridge.  — An  electric 
company  in  stringing 'its  wires  along  the  trusses  of  a  public  bridge  is  bound 
to  consider  all  the  uses  to  which  the  bridge  is  accustomed  to  be  put.  Where 
such  a  bridge  was  frequently  used  by  boys  in  the  neighborhood  to  dive  from 
and  an  electric  light  company  erected  its  wires  over  and  along  said  bridge, 
and  the  bridge  was  used  thereafter  in  the  same  way  by  boys  bathing  in  the 
stream,  and  the  wires  of  the  company  were  not  insulated,  and  there  was  no 
notice  given  that  such  wires  were  dangerous,  and  a  boy  while  preparing  to 
dive  in  the  stream  was  killed  by  an  electric  shock  from  one  of  such  wires,  it 
was  held  that  the  facts  were  sufficient  to  establish  the  negligence  of  the 
aXendant  electrical  company  in  the  erection  and  maintenance  of  wires.    Nelmm 
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rightfully  or  wrongfully  in  such  a  place  sees  a  wire  which  he  knows 
may  be  highly  dangerous,  it  is  his  duty  to  avoid  coming  in  contact  there- 

il         with. 

^1^  Places  ATTRAcnys  to  Childben.  —  The  fact  that  a  public  bridge  and  the 
piers  thereof  and  the  immediate  surroundings  and  the  presence  of  pigeons 
rendered  the  place  attractive  to  children,  does  not  render  an  electric  light 

K  company  liable  for  injuries  received  by  a  boy  coming  in  contact  with  a 

r  live  wire  while  climbing  over  the  pier. 

9m  Ahticipation  of  Injubt.  —  An  electric  light  company  cannot  be  said  to 
have  anticipated  that  a  boy  would  climb  up  a  pier  of  a  public  bridge  and 

I  reach  over  and  take  hold  of  electric  wires  strung  upon  its  poles  thirty 

feet  from  the  ground. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff. 
Reversed. 

H.  M.  Stephens,  for  appellant. 

O.  C.  Moore  and  F.  T.  Post,  for  respondent 

Opinion  by  Root,  J. : 

This  appeal  is  from  a  judgment  against  appellant  for  personal 
injuries  sustained  by  respondent,  a  boy  of  fifteen  years  of  age. 
The  complaint  sets  forth  that  respondent  was  injured  by  reason 
of  contact  with  the  wires  of  appellant,  which  were  charged  with 
electricity;  that  the  power  house  of  appellant  is  immediately  east 
of  what  is  known  as  the  "  Monroe  street  bridge,"  which  spans  the 
Spokane  river,  and  connects  Monroe  street  on  the  north  and  south 
Ades  of  said  river ;  that  said  bridge  is  a  public  thoroughfare,  and 
is  the  property  of  the  city  of  Spokane ;  that  the  driveway,  road- 
way, and  footpaths  of  said  bridge  are  at  the  height  of  about  100 
£eet  from  the  water  in  said  river ;  that  said  bridge  is  supported  by 
piers  built  by  means  of  plates  of  steel  at  a  slight  angle,  with 
strips  to  and  from  such  plates,  set  at  an  angle,  so  that  the  same 

-9.  Branford  Lighting  d  Water  Co.,  8  Am.  Electl.  Cas.  542,  75  Conn.  548,  54 
^tl.  303. 

SCaiAt0]UU&oe  of  Wires  over  Viaduot.^An  electric  company  laid  its 
on  the  viaduct  of  a  city  street,  outside,  but  close  to  the  traveled  way, 
which  wires  and  way  there  was  a  railing  or  balustrade  over  which 
^mall  boys  were  in  the  habit  of  playing  and  getting  close  to  the  wires.    The 
^wirea  were  defectively  insulated,  of  which  fact  and  of  the  habit  of  the  boys 
ttc  company  had  knowledge.    One  of  the  boys  when  in  the  act  of  climbing 
^wms  killed  by  coming  in  contact  with  the  uninsulated  wires.    It  was  held  that 
"die  eleetrie  company  was  liable.    Consolidated  Electric  Light  d  Poiver  Co.  v. 
jHealy,  8  Am.  Electl.  Cas.  548,  65  Kan.  798,  70  Pac.  884. 
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can  be  used  as  a  ladder,  which  alleged  ladders  are  inviting  and 
attractive  to  small  boys  to  climb  and  play  thereon ;  that  some  of 
said  piers  and  alleged  ladders  are  near  the  power  house  of  appe- 
lant ;  that  appellant's  electric  wires  are  in  close  proximity  to  one 
.  of  said  piers ;  that  by  reason  of  the  construction  of  said  piers  in 
said  ladder-like  form,  in  close  proximity  to  said  river,  and  that  at 
certain  seasons  of  the  year  pigeons  are  in  the  habit  of  nesting  and 
rearing  their  young  on  the  beams  and  around  the  top  of  said 
bridge,  said  bridge  and  the  supports  thereof  were  attractive  to 
small  boys,  and  that  small  boys  frequented  same  for  playing  and 
climbing  thereon,  and  had  done  so  for  a  long  time,  and  that  ap- 
pellant knew,  or  should  have  known,  thereof.  It  is  further 
alleged  that  on  March  10,  1905,  respondent  climbed  one  of  said 
piers,  and,  when  about  thirty  feet  high,  something  touched  his 
coat,  and  he  involuntarily  put  out  his  hand,  and  took  hold  of  a 
live  wire,  and  received  the  shock  and  injury  complained  of,  and 
that  as  respondent  fell  he  came  in  contact  with  other  wires;  that 
his  fingers  and  thumb  had  to  be  amputated.  A  demurrer  was 
interposed  to  the  complaint  and  overruled.  Appellant  answered, 
denying  the  material  allegations  of  the  complaint,  except  formal 
matters,  and  those  covered  by  the  following  admissions: 

"That  respondent  was  at  least  fifteen  years  old  at  time  of  accident;  that 
appellant  is  a  corporation,  and  engaged  in  manufacturing  electricity,  and  fur- 
nishing and  selling  same;  that  its  power  house  is  on  the  south  bank  of  the 
Spokane  river,  immediately  east  of  the  piers  of  the  Monroe  street  bridge; 
that  the  top  of  said  bridge  is  used  as  a  public  thoroughfare;  that  the  roadway 
or  top  of  said  bridge  is  at  a  great  height  from  the  ground  and  water  under- 
neath same;  that  said  bridge  is  held  in  position  by  a  series  of  steel  supports 
of  great  height;  that  the  said  supports,  in  some  places,  are  held  together  by 
steel  plates  or  slats  of  steel,  which  slats  or  plates  are  run  from  one  support 
to  another  on  an  angle;  that  on  and  prior  to  March  10,  1905,  poles  and  wires 
were  maintained  at  the  place  complained  of,  and  that  some  of  the  wires  were 
constantly  charged  with  electricity." 

The  defense  of  contributory  negligence  was  pleaded,  and  it  was 
alleged  that  appellant  had  used  the  best  means  of  insulation  known 
to  science. 

There  is  but  little  controversy  between  the  parties  as  to  the 
character  of  the  bridge,  and  the  location  and  use  of  the  electric 
wires.  It  appeared  from  the  evidence  that  pigeons  were  in  the 
habit  of  nesting  about  the  bridge,  and  that  boys  sometimes  climbed 
the  piers  m  oxdieT  \,o  c,^\Ocv  ^^  ^S^^tl^.^  ^t  find  their  nests,  and 
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sometimes  as  a  matter  of  sport,  and  in  playing  such  games  as 
**  follow  the  leader."     It  appears  that  near  the  foot  of  the  piers 
on  the  other  side  of  the  river  there  were  good  playgrounds,  but 
such  was  not  the  case  on  the  side  where  respondent  was  injured, 
although  boys  were  frequently  about  there.     It  was  in  evidence 
that  boys  were  seen  playing  about  the  bridge  at  different  times 
during  the  period  of  two  or  three  years  immediately  prior  to  this 
accident.     It  does  not  appear  that  they  were  in  the  habit  of  climb- 
ing the  pier  near  which  the  wires  were,  and  from  which  respondent 
felL     The  evidence  does  not  show  that  appellant  had  actual  knowl- 
edge of  boys  climbing  these  piers,  nor  that  there  was  such  an 
amount  of  climbing  near  the  wires  as  would  impute  knowledge  to 
it  thereof.     Bespondent's  witness   McCormick,   bridge   foreman 
and  inspector  for  the  city,  testified  that  the  bridge  was  138  feet 
above  the  water  in  the  river ;  that  the  lattice  work  was  sharp  and 
hard  on  the  feet  and  hands,  and  did  not  make  a  good  ladder; 
that  he  had  sometimes  seen  boys  around  the  bridge,  usually  at  the 
other  end,  and  had  driven  them  away;  that  he  had  never  seen 
boys  on  any  of  the  piers  higher  than  twenty-three  or  twenty-four 
feet.     This  evidence  did  not  seem  to  be  disputed  in  any  material 
part.     Another  of  respondent's  witnesses,  one  Rogers,  a  police- 
man of  the  city  of  Spokane,  testified  that  his  duties  required  him 
to  be  near  this  bridge;  that  he  had  seen  boys  playing  about  the 
bridge  off  and  on  for  two  or  three  years;  that  he  had  orders  to 
ehase  them  away,  and  did  so.     He  had  never  seen  them  climb  the 
piers,  but  had  seen  them  on  top  of  the  bridge  at  each  end ;  that  he 
liad  orders  to  keep  the  boys  away  from  there.     One  Gannon,  a 
witness  for  the  respondent,  had  seen  boys  climbing  all  over  the 
Inidge,  but  usually   at   places   other   than   where   this  accident 
fxxmrred.     He  worked  for  the  city,  and  was  in  the  habit  of  chasing 
the    boys    away.     Respondent    testified    that    he    was    playing 
*'  hookey  "  from  school ;  that  he  saw  some  pigeons  flying  about  the 
Ixridge,  and  climbed  one  of  the  piers ;  that  he  felt  something  touch 
the  back  of  his  coat,  and  reaching  around  and  without  seeing  the 
wires,  involuntarily  took  hold  of  one,  and  was  thrown  to  the 
(^und  by  the  shock,  his  hand  being  badly  burned ;  that  he  could 
have  seen  the  wire  had  he  looked.     He  stated  that  he  had  never 
jnreyious  to  that  time  been  under  or  climbed  about  the  bridge.     It 
appears  from  the  evidence  that  the  electric  wires  do  not  run  ex- 
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ftCtl;  straight  or  parallel  with  the  hridge,  but  are  nearer  to  tb 
particular  pier  than  to  any  other.  Respondent  was  thir^  or  atn 
feet  from  the  ground  when  he  fell.  The  plat«8  or  Btrips  of  ittd 
were  twelve  to  fifteen  inches  long,  two  or  three  inches  wid^  en- 
fourth  of  an  inch  thick,  with  sharp  comers  or  edges,  and  faatnti 
upon  the  steel  piers  so  as  to  form  sharp  angles,  rather  than  beiig 
attached  at  right  angles  as  is  the  case  with  the  rungs  of  ao  ordinu; 
ladder.  The  wire  nearest  to  the  pier  was  fifteen  and  onfrluU 
inches  distant  therefrom,  and  was  on  the  lowest  arm  of  the  electric 
pole,  and  was  insulated  and  carried  comparatively  low  vohigK 
The  next  wire  above  was  eighteen  inches  from  the  pier.  Frea 
the  complaint  and  evidence  we  think  it  unquestionably  appean 
that  respondent  took  hold  of  a  wire  some  distance  above  those  tin 
wires  which  was  heavily  charged  with  electricity,  and  some  tfairti 
inches  from  the  hridge  pier. 

It  is  urged  by  appellant  that  the  complaint  does  not  state  ■ 
cause  of  action,  and  that  the  evidence  introduced  is  not  snfficiail 
to  support  any  verdict  or  judgment  in  favor  of  respondent  It 
is  contended  that  the  respondent  was  a  trespasser  toward  whan 
the  appellant  owed  no  du^  other  than  to  avoid  wilful  injniy; 
that  its  wires  were  being  used  for  a  legitimate  purpose,  in  a  plaee 
where  they  had  authority  to  place  them,  aiid  that  there  is  notbiog 
in  the  circumstances  alleged  or  proven  siifficiont  to  fix  Itabilitr 
upon  it  for  the  injuries  sustained  by  the  respondent.  Respondeat 
meets  these  contentions  of  appellant  by  the  assertion  of  sevwjJ 
propositions  which  we  will  consider  seriatim.     He  urees  first: 
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the  purpose  of  furnishing  the  public  a  means  of  crossing  a  goodly 
sized  river.  It  was  intended  that  the  public  should  walk  or  ride 
upon  the  roadway  at  the  top  of  said  bridge.  The  lattice  work 
upon  the  sides  of  these  piers  was  not  intended  to  constitute  ladders 
or  furnish  means  of  access  to  or  from  the  top  of  the  bridge.  The 
public  was  not  invited  nor  expected  to  use  such  lattice  work  for 
sach  a  purpose.  No  one,  other  than  an  employee  or  agent  of  the 
dty  intrusted  with  some  duty  in  connection  with  the  inspection, 
supervision,  care,  or  repairing  of  said  bridge,  would  have  any 
authority  to  climb  up  or  down  said  lattice  work.  This  being  true, 
it  follows  that  respondent  as  one  of  the  general  public  had  no 
authority  justifying  his  presence  at  the  place  where  he  was  in- 
jured. It  is  not  pretended  that  he  was  an  employee  or  agent  of 
the  city,  or  that  he  had  any  authority  therefrom  to  be  there.  He 
was  not  even  a  licensee,  but  was  a  mere  trespasser.  It  will,  there- 
fore, be  seen  that  the  proposition  of  law  urged  by  respondent,  as 
above  set  forth,  cannot  avail  him  under  the  circumstances  of  this 


2.  Respondent  urges  ^'  that  it  may  always  be  assumed  that 
every  person  has  performed  his  duty  under  the  law,  and  hence 
that  the  placing  of  wires  or  other  electrical  apparatus  in  close 
proximity  to  places  or  structures  where  persons  rightfully  go  for 
business  or  pleasure  constitutes  an  implied  assurance  of  safety, 
and  an  invitation  to  take  hold  of,  or  come  in  contact  with,  such 
wires,  if  such  persons  may  for  any  reason  choose  to  do  so."  This 
proposition  of  law,  even  if  sound  (which  in  its  entirety  we  do  not 
believe)  would  not  apply  to  the  facts  of  this  case,  for  the  reason, 
as  already  stated,  that  respondent  did  not  "  rightfully  go  for  busi- 
ness or  pleasure  "  up  or  down  this  pier.  People  who  have  occa- 
sion to  use  wires  highly  charged  with  electricity  must  be  held  to  a 
hi^  degree  of  care,  and  when  they  place  those  wires  in  close 
proximity  to  places  or  structures  where  other  persons  may  right- 
fully go  for  business  or  pleasure,  it  is  incumbent  upon  them  to 
use  a  high  degree  of  care  to  prevent  any  person  from  being  injured 
by  coming  in  contact  therewith.  But  we  cannot  go  to  the  extent 
of  saying  that  the  presence  of  such  wires  in  such  a  place  constitutes 
an  invitation  to  take  hold  of,  or  come  in  contact  with,  them.  When 
a  person,  rightfully  or  wrongfully  in  such  a  place,  sees  a  wire 
which  he  knows  may  be  highly  dangerous,  it  is  his  duty  to  avoid 


918  Amebicak  Electbical  Cases.  [?ol.  9 

coming  In  contact  therewith,  rather  than  to  accept  its  presence  as 
an  invitation  to  make  such  contact. 

3.  Respondent  urges  that  this  bridge  and  the  piers  thereof  and 
immediate  surroundings  and  the  presence  of  the  pigeons  rendered 
the  situation  an  attractive  one  for  boys,  and  that  the  appellant  was 
imder  obligations  to  keep  its  dangerous  wires  out  of  the  reach  of 
said  boys,  or  to  keep  them  so  completely  insulated  that  they  would 
be  harmless  in  case  a  boy  should  take  hold  of,  or  come  in  contact 
with,  them.     While  attorneys  for  respondent  assert  in  their  brief 
that  they  do  not  rely  upon  the  "  turntable  doctrine,"  it  would 
seem  that  they  invoke  principles  that  are  nearly  akin  thereto. 
It  will  be  noticed  that  it  is  not  alleged,  proven,  or  urged  that  re- 
spondent was  allured  to  the  place  of  his  injury  by  reason  of  any 
attraction  connected  with  any  structure,  device,  or  property  of 
appellant.     The  things  that  constituted  the  attraction  which  it  is 
claimed  drew  him  to  this  place  were  features  connected  with  the 
river,  the  bridge,  and  the  pigeons,  and  were  matters  for  the  exist- 
ence of  which  appellant  was  not  responsible.     It  is  urged  by  re- 
spondent that,  while  he  may  have  been  a  trespasser  as  to  the  owner 
of  the  bridge,  the  city,  he  was  not  a  trespasser  as  a^inst  the  ap- 
pellant.    If,  under  given  circumstances,  a  person,  in  maintaining 
a  dangerous  agency  upon  his  own  premises,  would  not  be  liable 
for  injuries  therefrom  to  a  trespasser  upon  said  premises  and 
would  not  be  holden  to  anticipate  the  presence  of  such  trespasser, 
we  do  not  see  why  he  should  be  holden  to  foresee  the  presence  of 
a  trespasser  upon  adjoining  property,  or  why  he  should  be  under 
obligation  to  guard  against  the  possible  presence  of  one  trespass- 
ing upon  tlie  adjoining  premises  so  near  as  to  be  injured  by  said 
dangerous  agency.     Ordinarily  a  person  whose  duty  it  is  to  fur- 
nish protection  to  others  against  a  dangerous  agency,  fully  com- 
plies with  the  law  when  he  provides  such  a  protection  as  will 
safely  guard  against  any  contingency  that  is   reasonably  to  be 
anticipated.     He  is  not  legally  bound  to  safeguard  against  occur- 
rences  that  cannot  be   reasonably  expected   or  contemplated   as 
likely  to  occur.     Decker  v.  Stimson  Mill  Co.,  31  Wash.  522,  72 
Pac.  98;  Johnston  v.  Great  Northern  Ry.  Co.  (Wash.),  84  Pac. 
627;  Daffron  v.  Majestic  Laundry  (Wash.),  82  Pac.  1090.     If 
the  appellant  had  constructive  notice  that  boys  were  playing  about, 
and  sometimes  climbing  upon  the  bridge,  the  fact  of  the  city's 
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officers  being  there  to  chase  them  away  would  likewise  be  known. 
The  carrying  of  dangerous  electric  wires  upon  high  poles  or  the 
burying  of  them  in  trenches  readily  occurs  to  one  as  an  appro- 
priate requisite  for  the  safety  of  people  who  may  have  occasion  to 
come  into  the  vicinity  of  said  wires.  But  if  a  boy,  through 
curiosity,  should  dig  up  a  wire  buried  in  the  ground,  or  should 
dimb  to  the  top  of  a  high  pole,  and  in  either  case  take  hold  of  a 
**  live  "  wire  and  be  injured,  would  it  be  seriously  contended  that 
this  was  a  circumstance  which  the  owner  of  the  wire  should  be 
held  to  have  anticipated  and  guarded  against?  To  be  sure,  it 
would  be  a  possible  contingency ;  but  would  it  be  so  probable  that 
any  reasonably  prudent  person  would  feel  it  necessary  to  be 
guarded  against  ? 

The  respondent  invokes  the  rule  that  one  must  so  use  his  own 
machinery  as  not  to  injure  another.  This  is  a  wholesome  and 
salutory  principle  of  law ;  but  it  must  have  some  limitations.  It 
does  not  mean  that  a  man  must  operate  his  machinery,  appliances, 
or  other  agencies  in  such  a  manner  as  to  absolutely  insure  and 
guarantee  the  safety  of  every  other  person.  Such  owner,  in  the 
operation  of  such  agencies,  is  held  to  use  that  degree  of  care,  fore- 
sight, and  discretion  which  a  person  of  ordinary  care  and  pru- 
dence would  use  under  the  same  circumstances.  As  a  matter  of 
law,  it  may  be  said  that  a  person  of  ordinary  care  and  prudence, 
in  the  operation  of  an  agency  so  dangerous  as  electricity,  would 
and  should  be  exceedingly  careful  and  so  arrange  the  means  of 
handling  and  transmitting  this  powerful  and  mysterious  element 
as  to  protect  from  harm  any  person  or  persons  whom  he  might 
reasonably  expect  to  be  in  a  position  to  receive  harm  therefrom. 
But  to  say  that  the  owner  or  operator  of  an  electric  plant  should 
foresee  and  anticipate  the  presence  of  children  or  others  in  places 
where  the  ordinarily  prudent,  careful,  and  foreseeing  person 
would  not  expect,  or  deem  it  likely  for,  them  to  be,  would  impose 
a  burden  and  responsibility  for  which  there  is  no  justification  in 
law.  We  do  not  think  it  can  be  said  that  this  appellant  should 
have  anticipated  that  boys  would  climb  up  this  almost  perpendicu- 
lar pier  and  from  it  reach  over  and  lake  hold  of  the  electric  wires 
strung  upon  its  poles  thirty  or  more  feet  above  the  ground,  or  that 
the  city's  watchmen  and  other  servants  there  stationed  would  per- 
mit such  an  occurrence.    If  the  company's  responsibility  extended 
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this  far,  it  would  be  difficult  to  say  where  a  limit  could  be  fixei 
In  this  State  we  see  electric  wires  stretched  on  poles  through  our 
towns  and  cities,  and  along  highways,  through  farms,  orchards,  and 
forests  in  the  country.     Can  it  be  held  that  companies  operating 
these  wires  must  keep  them  out  of  reaching  distance  of  every  hi^ 
tree,  building,  fence,  wall,  pole,  or  other  place  of  elevation  into 
or  upon  which  a  boy  may  possibly  be  allured  by  birds'  nests  or 
other  attractions?     Suppose  birds  should  build  their  nests  under 
the  eaves  of  a  sawmill  that  had  a  ladder  attached  to  its  side,  and 
a  boy,  attracted  by  said  ladder  and  birds'  nests,  should  climb  the 
ladder  and  purposely  or  inadvertently  thrust  his  hand  throu^  a 
window  against  a  running  saw,  in  the  upper  story  of  said  mill, 
would  the  owner  of  the  mill  be  liable  for  the  boy's  injury  ?     Sup- 
pose a  merchant  should  keep  dynamite,  in  order  to  have  it  out  of 
the  way  of  people,  upon  the  roof  of  his  store,  and  some  boy,  with- 
out the  consent  and  against  the  wishes  of  the  owner  of  adjoining 
premises,  should  climb  a  tree  thereon  for  birds  and,  while  up  in 
the  tree,  reach  over  and  explode  some  dynamite,  would  the  owner 
thereof  be  holden  for  the  injury  thereby  occasioned  to  the  boy! 
Regardless  of  what  the  name  may  be,  it  seems  to  us  that  the  con- 
tention of  respondent  is  an  invocation  for  an  extension  of  the 
"  turntable  doctrine  "  beyond  the  limits  permitted  by  the  law  as 
heretofore  announced  by  this  and  the  great  majority  of  the  courts. 
In  the  case  of  Clarh  v.  Northern  Pacific  Ry.  Co.,  29  Wash.  139, 
69  Pac.  636,  59  L.  R.  A.  508,  this  court  said: 

"Appellant  also  cites  what  are  known  as  the  '  turntable  cases.'  These  cases 
are  based  upon  the  theory  that  a  turntable  is  a  machine  of  such  a  nature 
as  to  attract  children  to  play  with  it,  and,  being  inherently  dangerous  for 
children  to  handle,  negligence  is  predicated  upon  the  failure  to  lock  it,  or 
securely  fasten  it  so  that  it  cannot  be  moved  by  children.  The  same  principle 
has  been  applied  where  other  structures  or  conditions  existed,  but  the  doctrine 
has  not  been  uniformly  adopted  by  American  courts,  and  it  has,  indeed,  been 
severely  criticised.  In  Beach  on  Contributory  Negligence  (3d  ed.),  §  51a, 
the  author  observes  that  the  trend  of  the  more  recent  decisions  is  against  it, 
and  many  cases  are  cited.  This  court  applied  the  rule  in  a  turntable  case  in 
lltDOco  Ry.  d  Nav.  Co,  v,  Bedrick,  1  Wash.  446,  25  Pac  336,  22  Am.  St  Rep. 
169;  but,  in  view  of  the  more  modern  tendency  of  the  courts,  we  should, 
however,  hesitate  to  extend  the  rule  as  one  of  general  application  to  other 
conditions.  For  especially  forcible  reasoning  upon  this  subject  we  refer  to 
Delaware,  L.  d  W.  R.  R.  Co.  v.  Reich,  61  N.  J.  Law,  636,  40  Atl.  682,  41  L.  R. 
A.  831,  68  Am.  St.  Rep.  727.  The  respondent  in  the  case  at  bar  had  not 
placed  upon  its  premises  a  dangerous  machine  or  device,  that  was  in  its 
nature  and   at  once  particularly   attractive  to  children.     The  deoeased  boy 
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■either  meddled  with  nor  was  he  injured  by  any  such  instrument.    The  attrac- 
tm  thing  which  it  is  claimed  respondent  permitted  upon  its  premises  was  the 


M 


A  case  involving  similar  consideration  was  that  of  Curtis  v. 
Tenino  Stone  Quarries,  37  Wash.  355,  79  Pac.  955,  where  the 
court  spoke  as  follows ;, 

"To  hold,  as  a  general  and  universal  rule  of  law,  that  the  owners  of  mills 
and  factories  must  so  construct  and  maintain  their  premises  as  to  be  reason- 
ably safe  for  trespassers,  infants,  or  adults,  regardless  of  how  they  may  gain 
don,  would  be  destructive  of  all  industry  and  all  property  rights." 


Discussing  the  doctrine  now  invoked  by  respondent,  this  court, 
in  the  case  of  Harris  v.  Cowles,  38  Wash.  336,  80  Pac.  537,  107 
Am.  St  Rep.  847,  employed  this  language: 

"  Whatever  may  be  said  of  the  wisdom  of  that  rule,  as  applied  to  the  one 
condition,  established  as  it  was  by  judicial  decisions,  but  severely  criticised 
by  others  refusing  to  follow  it,  still,  when  we  contemplate  its  extension  to  the 
manifold  other  relations  and  conditions  which  arise  in  the  affairs  of  life,  we 
must  see  that  it  would  be  productive  of  litigation  to  such  an  extent  as  would 
greatly  endanger  the  security  of  property  interests.  It  is  aptly  suggested  by 
respondent,  in  his  brief,  that  swings,  teeter  boards,  lumber  piles,  fences,  gates, 
walls,  buildings,  trees,  hanging  on  vehicles,  and  numerous  other  similar  things 
are  attractive  to  children.  It  will,  therefore,  be  seen  that,  if  this  doctrine 
shoald  be  made  one  of  general  application  for  the  protection  of  children 
agminst  everything  that  may  be  especially  attractive  to  them,  it  would  result 
in  requiring  all  property  holders  to  assume  toward  children  who  may  be 
attracted  to  their  premises  a  degree  of  duty  and  care  which  properly  belongs 
to  parents  or  guardians." 

The  unfortunate  accident  which  befell  respondent  was  an  un- 
usual and  extraordinary  one  which  we  do  not  believe  appellant 
could  reasonably  have  anticipated.  Under  the  pleadings  and  all 
of  the  evidence  construed  as  favorably  as  possible  in  behalf  of  the 
respondent,  we  think  liability  on  the  part  of  appellant  for  this 
boy's  injury  is  not  established. 

The  judgment  of  the  honorable  Superior  Court  is  reversed,  and 
the  cause  remanded  with  instructions  to  dismiss  the  action. 

Mount,  C.  J.,  and  Rudkin,  Fullebton,  Hadley,  Ceow,  and 
DuNBAB,  JJ.,  concur. 
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BUTLEB   V.    FbONTIBB   TELEPHONE   CoMPANY. 

Hew  York  Court  of  AppeaU  —  Dee,  21,  1906. 

186  N.  Y.  486,  79  N.  E.  716. 

EJBOTMEKT  —  OOCUPATION    BT    TELEPHONE    WUB   OF    SPAGB    AbO¥B   LuTD.— 

An  action  of  ejectment  will  lie  where  the  soil  is  not  touched,  hut  part 
of  the  space  a  few  feet  above  the  soil  is  occupied  by  a  telephone  wire  un- 
lawfully strung  by  the  defendant  above  the  plaintiff's  premises;  the  dis- 
seizin of  the  owner  is  measured  by  the  extent  of  the  space  occupied  and 
the  sheriff  can  physically  remove  the  wire  and  thereby  restore  the  plain- 
tiff to  possession. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department  affirming  a 
judgment  in  favor  of  plaintiif  entered  upon  a  decision  of  the  oonrl 
at  a  Trial  Term  without  a  jury.     Affirmed. 

This  is  an  action  of  ejectment,  which  was  tried  by  consent  before  the  coui 
without  a  jury.  The  trial  judge  found  as  facts  that  "the  defendant  on  oi 
about  January  1,  1903,  without  the  consent  of  the  plaintiff  and  without  lawfu 
authority,  entered  upon  "  his  premises  in  the  city  of  Buffalo  "  and  stretchec 
a  wire  over  and  across  the  same  in  the  manner  described  in  the  complaint  an: 
maintained  said  wire  upon  said  premises  until  January  10,  1903,  when  th 
defendant  removed  the  said  wire  entirely  from  plaintiff's  said  premises." 

According  to  the  allegations  of  the  complaint  the  wire  was  strung  "abou 
thirty  feet  from  the  surface  of  the  ground  on  the  easterly  side  and  slantiuj 
to  about  twenty  feet  on  the  westerly  side,"  reached  "  across  the  entire  widt! 
of  said  premises." 

The  trial  judge  further  found  that  "  the  plaintiff  has  been  in  possession  o 
the  premises  described  in  the  complaint  at  all  times  mentioned  therein  an 
since,  except  that  portion  thereof  occupied  by  the  defendant  with  said  wir 
during  the  period  specified."  The  damages  sustained  by  the  plaintiff  wer 
assessed  at  six  cents  for  "  the  withholding  by  the  defendant  of  that  portioi 
of  the  premises  occupied  by  said  wire  for  the  period  above  specified."  Ther 
was  neitlier  allegation  nor  evidence  that  the  wire  was  supported  by  any  struc 
ture  standing  upon  the  plaintiff's  lot.  The  action  was  commenced  on  the  5t1 
of  January,  1903. 

The  court  found  as  a  conclusion  of  law  that  the  plaintiff,  as  the  owner  ii 
fee  of  the  premises  in  question,  "  was  entitled  at  the  commencement  of  thL 
action  to  have  said  wire  removed  from  said  premises,  and  is  entitled  to  judg 
nient  against  the  defendant  so  declaring,  and  for  six  cents  damages  for  with 
holding  said  property  and  for  the  costs  of  this  action     *     *     *." 

The  judgment  entered  accordingly  was  affirmed  on  appeal  to  the  Appellat 
Division  by  a  divided  vote,  and  the  defendant  now  comes  here. 


Ejectment.  —  An  action  for  ejectment  may  be  brought  by  a  grantee  U 
compel  a  telegraph  company  to  remove  wires  strung  over  private  landfl 
Postal  Telegraph  CahVe  Co.  \).  EalwvA'^^  ^VV.  5U,49  N.  E.  365. 
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Lyman  M,  Bass,  for  appellant. 
George  C.  Hillman,  for  respondent. 

Opinion  by  Vann,  J. : 

The  question  presented  by  this  appeal  is  whether  ejectment  will 
lie  when  the  soil  is  not  touched,  but  part  of  the  space  a  few  feet 
aboTe  the  soil  is  occupied  by  a  telephone  wire  unlawfully  strung 
by  the  defendant  across  the  plaintiff's  premises?  This  question 
has  never  been  passed  upon  by  the  Court  of  Appeals  nor  by  the 
Supreme  Court,  except  in  the  decision  now  before  us  for  review. 
Questions  similar,  but  not  identical,  as  they  related  to  overhanging 
eaves,  projecting  cornices  or  leaning  walls,  were  decided  in  favor 
of  the  defendant  in  Aiken  v.  Benedict,  39  Barb.  400,  and  Vroo- 
man  v.  Jackson,  6  Hun,  326,  and  in  favor  of  the  plaintiff  in 
Sherry  v.  Freeking,  4  Duer,  452.  In  Leprell  v.  Kleinschmidt, 
112  N.  Y.  364,  the  question  as  to  the  effect  of  projecting  eaves 
was  alluded  to  but  not  decided,  because  there  was  in  that  case  ''  a 
physical  entry  by  the  defendant  upon  the  land  of  the  plaintiffs 
and  an  unlawful  detention  of  its  possession  from  them." 

The  precise  question  before  us  does  not  appear  to  have  been 
passed  upon  in  any  other  State,  and  upon  the  cognate  question 
relating  to  projecting  cornices  and  the  like,  the  authorities  are 
divided.  Some  hold  that  ejectment  will  lie  because  there  is  an 
actual  ouster  or  disseisin.  Murphy  v.  Bolger,  60  Vt.  723;  Mc- 
Court  V,  Eckstein,  22  Wis.  153;  Stedman  v.  Smith,  92  Eng. 
C.  L.  1.  Others  hold  that  there  is  not  such  a  disturbance  of 
possession  as  to  sustain  an  action  in  that  form.  Norwalk  H.  & 
L.  Co.  V.  Vernon,  75  Conn.  662 ;  Rosch  v.  North,  99  Wis.  285. 
The  case  last  cited  does  not  overrule  the  earlier  case  in  Wisconsin, 
but  proceeds  upon  the  theory  that  the  aerial  space  was  occupied 
by  the  projecting  eaves  of  both  parties,  one  above  the  other,  on 
opposite  sides  of  the  boundary  line.  Some  of  the  cases  hold  that 
a  court  of  equity  may  order  the  removal  of  a  projection  without 
deciding  whether  ejectment  will  lie  or  not.  Thus,  in  Wilmarth 
V.  Woodcock,  58  Mich.  482,  485,  it  was  decided  that  equity  would 
require  the  removal  of  a  projecting  cornice  because  "  no  remedy 
at  law  is  adequate,  owing  to  the  uncertainty  of  the  measure  of 
damages,  to  afford  complete  compensation."  But,  as  the  learned 
court  continued :    "  No  person  can  be  permitted  to  reach  out  and 
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appropriate  the  property  of  another  and  secure  to  himself  tht 
adverse  enjoyment  and  use  thereof,  which,  in  a  few  years,  will 
ripen  into  an  absolute  ownership  hj  adverse  posseasion,"  See  iln 
Plummer  v.  Oloversville  Electric  Co.,  20  App.  Div,  527. 

While  some  of  the  cases  may  be  harmonized  by  resort  to  tk 
distinction  between  "  disseisins  in  spite  of  the  owner,  and  d'f"<tM¥ 
at  his  election,"  the  main  question  is  open,  and  must  be  detv 
mined  upon  principle, 

The  defendant  concedes  that  the  plaintiff  has  a  remedy,  bal 
insists  that  it  is  an  action  for  trespass,  or  to  abate  a  nnisHMe 
while  the  plaintiff  claims  that  ejectment  is  a  proper  remedy  in^ 
one  of  especial  value  as  it  entitles  bim,  if  he  needs  it,  to  a  seaaii 
trial  as  a  matter  of  right  and  to  costs,  even  if  he  recovers  less  tbu 
$60  damages.     Code  Civ.  Proc,  §§  1525,  3228. 

An  action  of  ejectment,  according  to  the  code,  is  "  an  actitni  lo 
recover  the  immediate  posseasion  of  real  property."  Code  Of. 
Proc.,  §  3343,  sub.  20.  While  the  statute  to  some  extent  n^ 
lates  the  procedure,  it  did  not  create  the  action  and  for  the  prin- 
ciples which  govern  it  resort  must  be  had  to  the  common  U*. 
Code  Civ.  Proc.,  §§  1496  to  1532 ;  Keal  Property  Law  §§  1, 218; 
2  R.  S.  303. 

Without  entering  into  the  somewhat  involved  and  perplezi^ 
learning  upon  the  subject,  it  is  snfiScient  to  say  that,  as  all  tb 
authorities  agree,  the  plaintiff  must  show  that  he  was  fonnerly 
in  possession,  that  he  was  ousted  or  deprived  of  possession  u^ 
that  he  has  a  right  to  re-enter  and  take  possession.     It  i>  i^ 
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Newell  on  Ejectment,  38;  Warvelle  on  Ejectment,  22.  Mines, 
quarries,  mineral  oil  and  an  upper  room  in  a  house  are  familiar 
examples.  Is  the  unauthorized  stringing  of  a  wire  by  one  person 
over  the  land  of  another  an  ouster  from  possession  to  the  extent 
that  the  wire  occupies  space  above  the  surface  as  claimed  by  the 
plaintiff,  or  a  mere  trespass  or  interference  with  a  right  incidental 
to  enjoyment  as  claimed  by  the  defendant  ?  Was  the  plaintiff  in 
the  undisturbed  possession  of  his  land  when  a  portion  of  the  space 
above  it  was  occupied  by  the  permanent  structure  of  the  defend- 
ant, however  small?  Was  the  space  occupied  by  the  wire  part 
of  the  land  in  the  eye  of  the  law  ? 

What  is  "  real  property  ?  "  What  does  the  term  include  so  far 
as  the  action  of  ejectment  is  concerned?  The  answer  to  these 
questions  is  found  in  the  ancient  principle  of  law:  Cujus  est 
solum,  ejus  est  usque  ad  coelum  et  ad  inferos.  The  surface  of  the 
ground  is  a  guide,  but  not  the  full  measure,  for  within  reasonable 
limitations  land  includes  not  only  the  surface,  but  also  the  space 
above  and  the  part  beneath.  (Co.  Litt.  4a ;  2  Blackstone^s  Comm. 
18;  3  Kent's  Com.  [14th  ed.]  *401.)  "  Usque  ad  coelum ''  is  the 
upper  boundary,  and  while  this  may  not  be  taken  too  literally, 
there  is  no  limitation  within  the  bounds  of  any  structure  yet 
erected  by  man.  So  for  as  the  case  before  us  is  concerned,  the 
plaintiff  as  the  owner  of  the  soil  owned  upward  to  an  indefinite 
extent.  He  owned  the  space  occupied  by  the  wire  and  had  the 
right  to  the  exclusive  possession  of  that  space  which  was  not  per- 
sonal property,  but  a  part  of  his  land.  According  to  fundamental 
principles  and  within  the  limitation  mentioned  space  above  land 
is  real  estate  the  same  as  the  land  itself.  The  law  regards  the 
empty  space  as  if  it  were  a  solid,  inseparable  from  the  soil,  and 
protects  it  from  hostile  occupation  accordingly. 

If  the  wire  had  touched  the  surface  of  the  land  in  permanent 
and  exclusive  occupation,  it  is  conceded  that  the  plaintiff  would 
have  been  dispossessed  pro  tanto.  A  part  of  his  premises  would 
not  have  been  in  his  possession,  but  in  the  possession  of  another. 
The  extent  of  the  disseisin,  however,  does  not  control,  for  an 
owner  is  entitled  to  the  absolute  and  undisturbed  possession  of 
•  every  part  of  his  premises,  including  the  space  above,  as  mudi  as 
a  mine  beneath.  If  the  wire  had  been  a  huge  cable,  several 
inches  thick  and  but  a  foot  above  the  ground,  there  would  have 
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been  a  difference  in  degree,  but  not  in  principle.     Expand  the 
wire  into  a  beam  supported  by  posts  standing  upon  abutting  lots 
without  touching  the  surface  of  plaintiff's  land,  and  the  diffe^ 
ence  would  still  be  one  of  degree  only.     Enlarge  the  beam  into 
a  bridge,  and  yet  space  only  would  be  occupied.     Erect  a  house 
upon  the  bridge,  and  the  air  above  the  surface  of  the  land  would 
alone  be  disturbed.     Where  along  the  line  of  these  illustrations 
would  dispossession  begin  ?     What  rule  has  the  law  to  measure  it 
by?     How  much  of  the  space  above  the  plaintiff's  land  must  be 
subjected  to  the  dominion  of  the  defendant  in  order  to  effect  a 
dispossession?     To  what  extent  may  the  owner  be  dispossessed 
and  kept  out  of  his  own  before  there  is  a  privation  of  seisin! 
Unless  the  principle  of  iLsqiie  ad  coelum  is  abandoned  any  phy- 
sical, exclusive  and  permanent  occupation  of  space  above  land  is 
an  occupation  of  the  land  itself  and  a  disseisin  of  the  owner  to 
that  extent. 

The  authorities,  both  ancient  and  modem,  with  some  excep- 
tions, not  now  important,  agree  that  the  ability  of  the  sheriff  to 
deliver  possession  is  a  test  of  the  right  to  maintain  an  action  of 
ejectment.     Jackson  v,  Buel,  9  Johns.  298;  Woodhvll  v.  Rosen- 
thal 61  N.  Y.  382,  389 ;  Patch  v,  Keeler,  27  Vt.  252,  255 ;  War- 
velle  on  Ejectment,  34;  Crabb  on  Keal  Property,  710;  Butler's 
Nisi  Prills,  99.     "  The  rule  now  is,  that  when  the  property  is 
tangible  and  an  entry  can  be  made  and  possession  be  delivered  to 
the  sheriff,  this  action  will  lie."     Nichols  v,  Lewis,  15  Conn.  137. 
The  defendant  insists  that  the  sheriff  cannot  give  possession  of 
space  any  more  than  he  can  deliver  water  in  a  nmning  stream  or 
**  air  whirled  by  the  north  wind."     When  the  space  over  land  is 
unoccupied  there  is  no  occasion  for  delivery,   because   there  is 
nothing  to  exclude  the  owner  from  possession.     The  sheriff,  how- 
ever, can  deliver  occupied  space  by  removing  the  occupying  struc- 
ture.    All  that  he  does  to  deliver  possession  of  the  surface  of 
land,  or  of  a  mine  under  the  surface,  is  to  remove  either  persons 
or  things  which  keep  the  owner  out.     Tie  does  not  carry  the  plain- 
tiff upon  the  land  and  thus  put  him  in  possession,  but  he  simply 
removes  obstructions  which  theretofore  had  prevented  him  from 
entering.     So,  in  this  case,  that  officer  can  deliver  possession  by 
removing  the  wire,  the  same  as  he  would  if  one  end  happened 
to  be  em\)eddeA.  m  \}cifc  ^qv\^  ^Wg.  tlq  cv^eation  as  to  the  right  to 
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bring  ejectment  could  arise.  Where  there  is  a  visible  and  tangible 
structure  by  which  possession  is  withheld  to  the  extent  of  the  space 
occupied  thereby  ejectment  will  lie,  because  there  is  a  disseisin 
measured  by  the  size  of  the  obstruction,  and  the  sheriff  can  phy- 
aically  remove  the  structure  and  thereby  restore  the  owner  to 
possession. 

The  smallness  of  the  wire  in  question  does  not  affect  the  con- 
trolling principle,  for  it  was  large  enough  to  prevent  the  plaintiff 
from  building  to  a  reasonable  height  upon  his  lot.  The  prompt 
removal  of  the  wire  after  the  suit  was  brought  could  not  defeat 
the  action  because  the  rights  of  the  parties  to  an  action  at  law 
are  governed  by  the  facts  as  they  existed  when  it  was  commenced. 
Wisner  v.  Ocumpaugh,  71  N.  Y.  113. 

The  judgment  should  be  affirmed,  with  costs. 

CuixEN,  Ch.  J.,  Edward  T.  Babtlett,  Wili^abd  Babtlett 
and  Chase,  J  J.,  concur;  O'Bbibn  and  Haight,  J  J.,  absent. 

Judgment  affirmed. 


Tbouton  v.  New  Omaha  Thomson-Houston  Eleotbio 

Light  Co. 

Nebraska  Supreme  Court  —  Deo,  21,  1906. 

77  Neb.  821,  110  N.  W.  569. 

Nbqijgence  in  Maintaining  Electbio  Wires  —  Sufficiengt  of  Petition. 
—  Petition  examined,  and  held  obnoxious  to  a  general  demurrer  under  the 
former  decision  of  this  court  in  New  Omaha  Thomson-Houston  Electric 
Light  Company  v.  Anderson,  ante,  p.  306,  which  is  herein  followed  and 
approved. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  judgment  for  defendant.     Affirmed. 

F.  T.  Ramson  and  Ourley  &  Woodrough,  for  appellant. 
W.  W.  Morsman,  for  appellee. 

Opinion  by  Oldham,  C.  : 

This  is  an  action  by  the  administrator  of  the  estate  of  James 
Adams,  deceased,  for  the  benefit  of  the  next  of  kin,  in  which  the 
plaintiff  seeks  a  recovery  against  the  defendant,  because  of  its 
alleged  negligent  acts  in  connection  with  the  management  of  its 
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electric  wires,  b;  means  of  which  a  bolt  of  electricity  is  chuged 
to  have  passed  dowu  a  ladder,  which  waa  being  removed  fnun  be- 
tween tlic  wires  by  the  deceased  and  three  other  membeis  of  tlie 
fire  department  of  the  city  of  Omaha,  and  which  occasioned  tbe 
death  of  each  of  the  firemen  so  engaged.  Two  cases  inrolnng 
thia  same  injury  have  been  before  this  court,  and  every  qnestioi 
then  at  issue  was  examined  and  finally  determined  in  the  opinio 
delivered  in  New  Omaha  Thomson-Houston  Electric  Light  Com- 
pany V.  Anderson,  9  Am.  Electl.  Caa.  306,  102  N.  W.  89.  A» 
every  question  then  involved  in  the  controversy  is  set  forth  u^ 
discussed  in  that  opinion,  we  need  only  consider  such  new  allep- 
tions  in  the  present  petition  as  seek  to  charge  acta  of  n^igmee 
not  considered  in  that  opinion.  During  the  pendency  ti  tbe 
appellate  proceedings  in  the  two  cases  before  mentioned,  the  cue 
now  at  bar  remained  undisposed  of  on  the  docket  of  the  Diatrid 
Court  of  Douglas  county,  and,  after  the  opinions  in  tbe  other  two 
casee  were  delivered  by  this  court,  plaintiff  filed  an  amended  peti- 
tion, to  which  a  demurrer  was  interposed.  This  demurrer  «is 
sustained  by  the  trial  court.  Plaintiff  then  asked  leave  to  file  ■ 
second  amended  petition,  which  was  not  verified,  and,  this  lean 
being  deoied,  the  court  dismissed  the  amended  petition.  To  re- 
verse this  judgment  of  dismissal  plaintiff  has  appealed  to  dii> 
court. 

As  there  was  no  showing  of  any  abuse  of  discretion  in  the  re- 
fusal of  the  trial  court  to  permit  the  filing  of  the  second  amended 
petition,  and  as  on  such  refusal  plaintiff  appears  to  have  elected 
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petition,  the  chief  of  the  fire  department  and  the  city  electrician 
bad  sole  charge  of  the  matter  of  cutting  and  removing  the  wires 
of  the  defendant  company  during  the  time  of  the  fire,  and  that 
the  lineman,  who  was  furnished  by  the  company  to  attend  at  places 
of  fire,  acted,  while  performing  such  duty,  under  the  sole  charge 
of  the  fire  chief  and  the  city  electrician,  and  not  as  the  agent  of 
the  defendant.  In  the  amended  petition  in  the  case  at  bar,  plain- 
tiff, after  alleging  the  death  of  his  intestate  from  a  bolt  of  elec- 
tricity hurled  down  the  fire  ladder  while  it  was  being  removed 
from  between  the  wires  of  the  defendant  company,  set  up,  in  sub- 
stance, the  ordinance  of  the  city  of  Omaha,  which  was  reviewed 
in  our  former  opinion,  and  alleged  that  the  defendant  company 
sent  a  lineman  to  the  fire  in  conformity  with  the  provisions  of 
this  ordinance,  and  that  it  was  the  duty  of  the  chief  of  the  fire 
department  and  the  city  electrician  to  cut  the  wires,  when  it  was 
necessary  for  the  safety  of  those  engaged  in  extinguishing  the 
fire,  and  alleged  that  they  (the  officers  and  lineman)  neglected  to 
perform  this  duty.  If  the  petition  had  gone  no  further,  it  would 
plainly  have  failed  to  state  a  cause  of  action  against  the  defend- 
ant under  our  former  opinion,  but  it  proceeds  to  charge  that  the 
defendant,  for  the  purpose  of  protecting  its  property  anfl  restor- 
ing and  repairing  the  wires  that  might  be  cut  at  the  time  of  the 
fire,  sent  another  employee,  named  Brinkman,  to  repair  and  re- 
store wires  and  prevent  its  property  from  being  unnecessarily 
destroyed,  and  "  to  speak  and  act  for  the  defendant,"  and  that 
this  latter  employee  was  present  when  the  fireman  attempted  to 
lower  the  ladder,  and  that  he  knew  of  the  danger  to  the  fireman 
by  reason  of  currents  of  electricity,  which  were  or  might  be  con- 
ducted by  said  wires,  and  that  said  wires  might  momentarily  be- 
come charged  with  currents  of  electricity,  and  that,  with  such 
knowledge,  Brinkman  negligently  and  carelessly  neglected  to  warn 
the  fireman  of  the  danger,  but,  on  the  contrary,  carelessly,  want- 
only, and  negligently  invited  the  firemen  to  proceed  to  lower  the 
ladder  by  calling  out  to  them:  "All  right,  boys.  Go  ahead. 
Those  wires  are  dead." 

It  is  determined,  in  the  decision  already  rendered,  with  refer- 
ence to  this  accident,  that  defendant  light  company  owed  no  duty 
to  the  firemen  to  warn  them  of  dansrer  either  in  ascending  or  de- 
scending the  ladder  or  in  removing  it  from  between  the  wires  after 
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the  fire  was  extinguished.  This  was  a  duty,  if  such  dnty  enttd. 
which,  under  the  ordinance  pleaded  in  the  amended  petitioB  ai 
under  our  former  opinion,  devolved  upon  the  officers  of  the  city 
While  the  amended  petition  charges  that  Brinkm&n  knew,  a 
might  have  known,  that  the  wires  were,  or  might  be,  cliat^ed  wid 
dangerous  currents  of  electricity,  yet  the  petition  simply  sbowi 
a  remark  made  by  Brinknuin,  which  amounted  to  an  ezpresski 
of  his  opinion  that  the  vrires  were  dead.  Now,  according  to  tb 
allegations  of  the  amended  petition,  Brinkman  was  not  sent  K 
co-operate  with  the  officers  of  the  fire  company,  but  only  to  can 
for  the  property  of  the  defendant,  which  might  be  injured  at  tb( 
fire,  and  there  is  nothing  in  the  scope  of  the  agency  pleaded  whid 
would  bind  the  company  for  an  opinion  he  might  express  in  the 
presence  of  the  firemen  as  to  whether  the  wires  were  dead  or  alin: 
We  are  therefore  of  opinion  that  the  judgment  of  tbe  trial  coot 
in  sustaining  defendant's  demurrer  and  dismissing  plaintiff'i 
petition  was  right,  and  we  recommend  that  it  be  affirmed. 

Ahes  and  Eppebsok,  CO.,  concur. 

Pek  CUBIAM  ; 

For  tbe  reasons  stated  in  the  foregoing  opinion,  the  judgment 
of  tbe  District  Court  is  affirmed. 

OTHER  I90S  CASES  KOT  REPORTED  7Y   FULU 
I.  Eminent  Domain,  Wlien  FnmiaUnc  El«atrlelt7  la  PnUU  Dik 
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«  public  use.  It  is  alleged  that  the  purpose  of  the  plaintiff  corporation  is 
to  generate,  transmit,  and  furnish  electricity  and  electric  current  to  the 
public  in  general,  and  to  all  inhabitants  and  persons  within  the  county  of 
Shasta  and  elsewhere,  in  the  State  of  California,  for  the  necessary  public 
use  of  light,  power,  and  heat,  that,  to  enable  plaintiff  to  perform  its  functions 
in  this  respect,  it  is  necessary  to  conduct  water  from  Bear  creek  a  long 
distance,  by  means  of  ditches,  flumes,  and  pipe  lines,  to  its  power  house,  for 
use  in  operating  machinery  for  generating  and  transmitting  electricity  and 
electric  current  designed  for  supplying  mines,  quarries,  railroads,  tramways, 
mills,  and  factories  in  said  county  of  Shasta  and  elsewhere  in  the  State,  not 
owned  by  plaintiff,  also  for  supplying  light,  heat,  and  power  to  villages, 
towns,  and  incorporated  cities  in  the  coimty  of  Shasta  and  elsewhere,  in 
California,  and  to  the  inhabitants  thereof,"  etc.  *'  Taking  the  allegations  of 
the  complaint  as  a  whole  into  consideration,  and  being  mindful  that  the 
plaintiff  has  acquired  franchises  from  the  city  of  Redding  and  from  the  county 
of  Shasta  for  the  purpose  of  serving  the  inhabitants  of  both  such  municipal- 
ities with  light,  heat,  and  power,  I  am  of  the  opinion  that  the  plaintiff  is 
shown  to  be  a  public  service  corporation,  and  hence  that  the  complaint  is 
within  itself  sufficient." 

2.  EmiiieBt  Domain  —  Pnbllo  Use.  —  In  the  case  of  State  ex  rel.  Harris 
et  al.  V.  Superior  Court  of  Thurston  County,  48  Wash.  141,  85  Pac.  666,  it 
was  held  that  a  light  and  power  company,  employed  under  certain  charter 
provisions  to  furnish  light  to  designated  cities  and  to  run  electric  cars,  could 
not  condemn  land  for  the  purpose  of  securing  power  so  as  to  sell  electricity 
to  manufactories  and  for  different  purposes.  Such  taking  of  land  was  not 
for  a  public  use.  "Manufacturing,  generating,  selling,  distributing,  and 
■applying  electricity  for  power  for  manufacturing  or  mechanical  purposes 
is  not  a  public  use  for  which  private  property  may  be  taken  against  the  will 
of  the  owner.*' 

3.  Eminent  Domain  — Wben  Immediate  Possession  of  Condemned 
Irfinds  Ordered  under  Code  Civ.  Pro.,  §  3380  — Public  Purpose.— 
In  re  Niagara,  Lockpori  d  Ontario  Pow^r  Co,,  111  App.  Div.  686,  97  N.  Y. 
Supp.  686,  an  appeal  was  taken  from  an  order  of  the  Supreme  Court  per- 
mitting the  plaintiff  to  enter  immediately  upon  certain  condemned  property. 
The  order  was  affirmed,  and  the  court  held  that  when  the  plant  of  an  electric 
power  company  is  partly  constructed  and  the  company  is  under  contract  to 
receive  large  quantities  of  electric  power  from  other  companies  which  are 
ready  to  deliver,  and  is  also  under  contract  to  deliver  certain  power,  and  when 
the  transmission  of  the  power  in  other  ways  than  those  contemplated  would 
be  dangerous  and  impracticable,  "the  public  interests  will  be  prejudiced  by 
delay,"  within  the  meaning  of  section  3380  of  the  Code  of  Civil  Procedure, 
providing  that  immediate  possession  of  condemned  lands  will  be  awarded  if 
public  interests  will  be  prejudiced  by  delay,  upon  the  petitioner  paying  the 
proper  value  of  the  lands  into  court. 

It  was  also  held  that  the  extent  of  the  business  contemplated,  including 
as  it  does  the  furnishing  of  electricity  for  the  iiae  of  the  inhabitants  in  a 
thickly  settled  and  extensive  territory  for  illuminating  purposes  and  for  the 
use  of  extensive  street  surface  railroads,  constitutes  a  public  use  within  the 
definition  of  that  comprehensive  term.  • 

4.  Municipal  Corporations  —  Power  to  Grant  EzelusiTO  FraneHise 
t«  Eleetrio  lA^ltt  and  Power  Company.  —  In  the  case  of  Water,  Light  d 
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Oaa  Co.  V.  €ity  of  flutoMncon  el  ol.,  144  Fed.  266,  k  Buit  waa  bnn^ta 
reatrain  the  cify  of  Hutchiiwon  from  entering  into  >  conttact  lor  cImU 
light  and  power  with  wiother  campany ,  the  plaintiff  ocwtandiiig  that  it  \m 
the  eitcluBive  privilege  for  a  period  of  twentjr  ;ears.  The  eoart  aaid:  *Bi 
it  ia  quite  clear  from  a  consideration  of  the  fundamental  prinetptet  ti  ^ 
emment  and  an  examination  of  the  adjudicated  eaaw,  defendant  dtj  nA 
our  constitution  poaaeBsed  neither  the  inherent  power  to  make  the  i  iil^i 
contract  claimed  b;  complainant,  nor  did  the  Legislature  of  the  Stale  to&i 
or  attempt  to  confer  upon  it,  such  plenarj  power,  under  the  statatOTy  p 
visions  quoted,  from  the  organic  law  of  the  citj.  Before  the  contcntiaB 
complainant  in  this  suit  to  the  exclusive  right  claimed  maj  be  mJnill. 
must  appear  that  the  Legislature  ol  the  State,  in  expreaa  terma,  or  hj  ■«■ 
aar;  and  inevitable  implication,  delegated  to  the  defendant  city  sodi  Mff 
eign  and  plenary  power  as  once  exercised  by  it  exhausted  the  power  to  fma 
contract  in  that  regard  during  the  life  of  the  grant.  This,  aa  haa  baa  a» 
it  did  not  do."  Demurrer  to  bill  for  injunction  suatained  aod  held  that  ( 
city  having  no  power  to  grant  the  exclusive  right  claimed  by  eompUiaaa 
such  right  if  granted  in  terms  would  be  void  as  to  its  excluaive  leatarc. 

S>  Hnnlolpal  OorporatlonB  —  lasnanoe  of  BoMda  by  Olty  f •■  Fh 
poae  of  Ereetlmc  IdKbtlnK  Flaat.  — In  the  case  of  Baker  «.  City  i 
CorleraviUe,  127  Oa.  221,  66  8.  E.  240,  it  was  held  that  where,  in  purtniai 
of  a  notice  published  as  required  by  law,  an  election  has  been  duly  beld  I 
detfnnine  whether  a  cit^  shnll  isnoe  and  sell  bonds  if  n  ^ven  ninnnDt  for  tl 
purposi'  of  pfpcting  an  electric  liglit  plimt  for  the  use  of  tli.-  citT.  «ad  bo«d 
of  another  deaignutcd  amount  for  the  purpose  of  improving  and  enlargin;  tl 
capacity  of  ita  gaa  works,  aad  such  election  has  resulted  in  the  favor  of  tl 
ixaue  of  such  bondn.  and  they  have  been  duly  validated,  and  tub«qarM| 
the  Legislature  confers  upon  such  city  power  and  authority  to  establiili.  on 
and  operate  nn  electric  light  plant  and  gas  works,  for  the  purpose  of  supplji^l 
tlip  city  and  its  inhabitants  with  ligbts,  such  city  may  lawfully  ua»  elcfllii 
ligbt  plant,  purchased  and  installed  with  the  proceeds  of  the  sale  of  the  tH 
mentioned  bonJa,  and  ita  gaa  works  when  iniproi-ed  and  enlarged  wili  * 
sale  of  the  other  bonds,  not  only  for  the  purpose  ol  lighting  its  atweti  fd 
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trmsformer,  when  in  proper  working  order,  reduced  the  voltage  to  104  yolts 
to  be  carried  on  the  secondary  wires  leading  to  the  wagon  shop;  that  a 
fidtage  of  2,100  volts  was  dangerous  when  communicated  to  a  person  through 
tiM  wires  and  apparatus  installed  in  the  buildings  and  shops,  but  a  voltage 
ctf  104  Tolts  could  be  thereby  used  with  safety.  It  is  further  established  by 
tiie  evidence  that  at  about  5  p.  m.  on  May  18,  1903,  appellee's  intestate, 
htomxrd  Schmitt,  employed  as  a  foreman  of  the  Knapheide  Wagon  Company, 
went  into  the  cellar  of  the  wagon  shop  and  while  there  attempting  to  turn 
OB  the  electricity  in  an  incandescent  lamp  received  the  shock  resulting  in  his 
death.  That  said  incandescent  lamp  in  the  cellar  was  suspended  from  the 
ealing  above  by  a  wire  cord,  to  which  was  attached  at  the  lamp  a  brass  socket 
without  lining  of  nonconducting  material,  and  that  around  such  brass  socket 
and  the  lamp  attached  to  it  was  an  elliptically  shaped  wire  guard  about  four 
inehea  in  diameter  not  protected  by  insulation;  that  in  attempting  to  turn 
OB  tl:e  light  deceased  necessarily  stood  on  the  damp  earth  floor  of  the  cellar; 
that  at  the  time  of  the  accident  the  transformer  was  so  defective  that  it  failed 
to  reduce  the  voltage  on  the  primary  wire  of  appellant's,  and  the  entire  cur- 
rent of  2,100  volts  carried  by  said  primary  wires  passed  into  the  secondary 
wires  connected  with  the  wires  in  the  buildings  of  the  Knapheide  Wagon 
Company." 

"The  case  meets  every  requirement  for  the  application  of  the  doctrine, 
fw  ijma  loquitur,  /.  C.  R.  R,  Co,  v,  Stoifi,  213  111.  307.  If  the  system  of 
wiring  in  the  factory  buildings  had  been  defective  or  inefficient,  appellant 
could  not  thereby  escape  liability,  if  its  negligence  •  •  *  had  been  estab- 
lished as  a  proximate  cause  of  the  death  of  the  appellee's  intestate." 

It  was  also  held  that  the  negligence  of  the  Quincy  Gas  and  Electric  Com- 
pany would  not  be  excused  by  reason  of  the  intervention  of  the  act  of  God, 
that  is,  lightning.  If  such  negligence  alone  was  either  the  proximate  cause 
of  the  injury  or  concurring  with  such  act  of  God  was  the  proximate  cause. 

The  case  was  reversed  for  errors  committed  at  the  trial  and  remanded. 

7«  lajvry  to  Paaaenser  in  Bnali  Caused  by  Explosion  of  Controller 
•m  Car  Paaaing  upon  Adjoining  Traek.  —  In  the  case  of  Oerman  v, 
Brooklyn  Heights  Ry.  Co.,  107  App.  Div.  354,  95  N.  Y.  Supp.  112,  it 
appeared  that  the  plaintiff  was  a  passenger  upon  one  of  defendant's  open 
cars;  that  as  such  car  reached,  or  nearly  reached,  another  of  defendant's  cars 
traveling  upon  an  adjoining  track,  the  controller  on  such  car  suddenly 
exploded,  causing  flames  and  smoke,  which  enveloped  the  motorman  of  that 
tmx,  and  shot  toward  the  car  upon  which  plaintiff  was  a  passenger;  that  the 
paaaengers  on  plaintiff's  car  made  a  rush  to  leave  the  car,  and  in  such  rush 
the  plaintiff,  who  had  stood  up  for  the  purpose  of  seeing  the  cause  of  the 
excitement,  was  pushed  off  the  car,  falling  upon  the  street,  and  a  number  of 
peraons  fell  upon  her,  causing  injury.  It  was  clearly  established  by  the  evi- 
dence that  the  explosion  occurred  in  the  controller  box  of  the  other  car,  which 
waa  a  portion  of  defendant's  own  equipment,  over  which  it  had  exclusive  con- 
trol; that  it  was  an  unusual  occurrence,  indicating  an  extraordinary  condition, 
and  presence  of  causes  not  usual  in  the  ordinary  operation  of  the  car. 
There  was  also  evidence  to  justify  the  jury  in  finding  that  there  was  negli- 
gence on  the  part  of  defendant's  employees  in  inspecting  the  controller  on  the 
car  in  question,  which  resulted  in  the  accumulation  of  dirt  and  dust  in  the 
controller  box,  causing  or  contributing  to  the  explosion,  and  that  its  primary 
cauae  waa  the  negligence  of  the  motorman  in  the  operation  of  the  car.     It 
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was  held  that  the  questions  whether  the  defendant  was  guilty  of  n< 
and  whether  the  plaintiff  was  free  from  contributory  negligence,  were  for  tlie 
jury,  and  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed.  The  court  said :  "  It  brought  the  case  within  the  rule 
that  where  the  thing  which  causes  the  accident  is  exclusively  controlled  or 
managed  by  the  defendant,  and  the  accident  is  such  as  in  the  ordinary  ooune 
of  things  does  not  happen  if  those  who  have  such  control  and  management  nae 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation  bj 
the  defendant,  that  the  accident  arose  from  want  of  care.  This  was  all  that 
was  necessary  to  warrant  the  submission  of  the  case  to  the  jury." 

8.  Injury  to  Paaaenser  by  Beins  THrown  from  Her  Seat  liy  Snd* 
den  Stopping  of  Car  —  Exploaion  on  Car.  —  In  the  case  of  Dou:ling  v. 
Brooklyn  Heights  R.  Co.,  107  App.  Div.  312,  95  N.  Y.  Supp.  105,  the  plaintiff, 
who  was  a  passenger  on  one  of  defendant's  open  cars,  claimed  to  have  been 
injured  by  the  action  of  the  motorman  in  checking  the  motion  of  the  car  lo 
quickly  as  to  throw  her  from  her  seat  into  the  street.      Just  before  the  car 
was  thus  suddenly  stopped,  an  explosive  report  was  heard  by  the  passengers, 
and  the  car  was  filled  with  fire  and  smoke.      This  caused  the  motorman  to 
shut  off  the  power  and  put  on  the  brakes.     The  plaintiff  sought  to  prove  that 
the  explosion  was  due  to  a  short  circuit  produced  by  the  rapid  movement  of 
the  car  through  water  on  the  street,  which,  in  consequence  of  a  recent  rain- 
fall, was  high  enough  to  splash  up  on  the  sides.     The  defendant  sought  to 
show  that  the  car  was  in  fact  struck  by  lightning.     After  a  verdict  for  the 
plaintiff  the  trial  court  granted  a  motion  to  set  it  aside,  and  directed  a  verdict 
for  the  defendant,  on  the  ground  that  the  story  of  the  plaintiff  was  palpably 
false,  and  because  the  unmistakable  weight  of  the  evidence  was  that  the  ear 
was  struck  by  lightning.     It  was  held  that  the  trial  court  went  too  far  in 
directing  a  verdict  for  the  defendant,  although  it  was  warranted  in  granting 
a  new  trial ;  that  the  direction  of  a  verdict  for  the  defendant  was  evidently 
based  upon  the  assumption  that  the  alarming  explosion  which  occurred  in  the 
cur,  whatever  its  cause,  justified  the  motorman  in  stopping  the  car  promptly, 
in  view  of  the  emergency,  and  that,  at  most,  he  was  chargeable  only  with  an 
error  of  judgment,   upon  whicli   negligence  could  not  be  predicated.      As  to 
this  the  court  said :     *^  The  correctness  of  this  latter  conclusion  could  hardly 
be  questioned  if  it  appeared  beyond  dispute  that  the  defendant  was  not  charge- 
able with  negligence  in  case  the  explosion  occurred  on  account  of  a  short  cir- 
cuit, produced  by  running  the  car  at  an  imprudent  rate  of  speed  in  view  of 
the  quantity  of  water  on  the  tracks.      If  the  motorman  was  careless  in  this 
respect,  and  his  carelessness  thus  occasioned  the  emergency  which  required  him 
to  bring  the  car  to  a  sudden  stop,  the  defendant  would  be  liable  for  his  negli- 
gence, taking  his  whole  conduct  into  consideration,  although  the  sudden  stop- 
ping of  the  car  might  not  alone  have  been  anything  more  than  an  error  of 
judgment."      As  to  setting  aside  the  verdict,  it  was  held  that  the  appellate 
court  would  not  interfere  with  the  discretion  which  must  be  exercised  by  the 
trial  courts,  saying:     "  Where  the  trial  judge  has  set  aside  the  verdict  be- 
cause it  seems  to  him  to  be  based  on  false  testimony,  his  action  should  not  be 
reversed   unless  it  very  clearly  appears  that  he  was  wrong  in  the  opinion 
which  he  affirmed  as  to  truthfulness  of  the  evidence." 

9.  Injnry  to  Passenger  Jumping  from  Car  in  Frislit  on  Seeing 
Apparent  Eleotrioal  Disturbance  in  Car  —  Admiaaibility  of  Eri- 
4enoe  that  Condnotor  Jnmped  Before  PaaaenKor  —  Inatmotiona. — 
In  the  caae  ol  Blumenl>va\  \).  Uivvcm  Electric  Co.^  129  la.  322,  105  N.  W.  588, 
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the  deceased  was  a  passenger  on  one  of  defendant's  cars  which  was  rapidly 
descending  a  steep  g^ade.  Flashes  of  fire,  accompanied  by  smoke  and  hissing 
■oise,  appeared  around  the  forward  switch  in  the  car^  whereupon  deceased  and 
others  jumped  from  the  car.  The  court  admitted  testimony  tending  to  show 
that  inunediately  before  and  at  the  time  the  fire  appeared,  the  car  was  run- 
ning at  a  high  rate  of  speed,  and  that  it  had  a  rocking  or  bouncing  motion, 
and  also  that  the  track  was  uneven.  The  defendant  asked  that  such  evidence 
be  limited  to  the  question  of  its  negligence  in  causing  the  fire;  the  court 
refuaed  to  so  limit,  and  error  was  predicated  on  the  ruling.  It  was  held  that 
the  evidence  was  admissible,  as  the  plaintiff  might  have  been  influenced  by 
the  combination  of  speed  and  flame,  for  both  of  which  the  defendant  might 
have  been  liable.  Citing  Eginoire  v.  County,  112  la.  559,  84  N.  W.  758. 
Certain  rules  of  the  defendant  regulating  the  speed  of  its  cars  down  hill  and 
requiring  stops  at  specified  points,  were  admitted  over  the  defendant's  objec- 
tion. "  Held,  that  no  possible  prejudice  could  have  resulted  from  their  con- 
sideration by  the  jury.  They  did  not  require  a  higher  degree  of  care  than 
imposed  by  law,  and,  further,  their  effect  was  properly  limited  by  an  instruc- 
tion. Hart  V.  Railway  Co.,  109  la.  631,  80  N.  W.  662."  It  was  also  held 
that  evidence  that  the  conductor  of  the  car  became  frightened  and  jumped 
before  deceased  did  was  competent  to  show  negligence  in  operating  the  car 
with  an  incompetent  conductor  in  charge  of  it;  that  the  failure  of  a  street 
railway  company  to  employ  men  of  experience  and  competent  to  operate  cars 
by  electricity  was  negligence.  In  this  connection  the  court  said :  "  Electricity 
is  a  dangerous  agent,  and  its  use  must  be  attended  with  the  highest  degree 
of  care  and  skill.  But,  notwithstanding  this,  there  may  be  an  appearance 
of  great  danger,  when  in  fact  there  is  no  danger  at  all.  It  may  be  negli- 
gence, therefore,  to  place  in  charge  of  a  car  a  person  whose  experience  and 
competency  are  so  limited  that  he  does  not  know  whether  the  danger  is 
real  or  only  apparent.  Scott  v.  Telephone  Co.,  126  la.  524,  102  N.  W.  432; 
Baldwin  v.  Railway  Co.,  08  Conn.  567,  37  Atl.  418;  Criamwn  v.  Railway  Co., 
110  La.  640,  34  South.  718,  62  L.  R.  A.  747.  If  an  experienced  and  competent 
conductor  would  have  understood  the  real  condition  when  the  fire  appeared, 
and,  exercising  the  care  required  by  law,  would  have  remained  in  the  car, 
and  so  far  as  possible  would  have  prevented  the  departure  therefrom  of  the 
deceased,  the  evidence  complained  of  was  competent  on  the  question  of  the 
appellant's  negligence  in  operating  the  car  with  that  conductor  in  charge 
of  iV* 

lO.  lajvry  to  Person  by  Coming  in  Contact  with  Iilve  Wire  Sns- 
ponded  front  Roof  of  Car  at  Rear  of  Platform  Wliieli  Passenger 
BolioTed  to  Be  a  Rope.— 'In  the  case  of  Hopkins  v.  Mich.  Tradition  Co., 
144  Mich.  359,  107  N.  W.  909,  plaintiff  alleged  that  he  was  compelled  to 
stand  upon  the  rear  platform  because  the  car  was  crowded;  that  the  defendant 
caused  to  be  left  suspended  a  live  electric  wire,  from  the  roof  or  ceiling  of  the 
ear,  in  a  manner  and  at  a  place  where  passengers,  standing  on  the  rear  plat- 
form, would  easily  come  in  contact  therewith;  that  such  wire  appeared  and 
looked  very  much  like  a  rope  which  is  ordinarily  suspended  by  the  defendant 
on  its  cars  for  the  purpose  of  raising  and  lowering  the  trolley  arm,  and  that, 
believing  the  wire  to  be  a  rope,  the  plaintiff^s  hand  came  in  contact  therewith 
and,  without  his  fault  or  negligence,  he  received  a  severe  shock;  that  this 
wire,  when  attached  to  a  trailer,  was  used  for  the  purpose  of  illuminating 
the  trailer. 
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Defendant  demurred  on  the  ground  that  the  declaration  did  not  allege 
Bufficientlj  how  or  why  plaintiff  came  in  contact  with  the  wire,  and  that  it 
practically  averred  that  he  came  in  contact  with  it  voluntarily  and  withoat 
necessity  and  as  a  trespasser.  It  was  held  that  the  declaration  was  suiBcicot 
to  support  a  judgment  based  thereon.  The  court  said:  "If  he  had  good 
reasons  for  taking  hold  of  it,  he  was  not  guilty  of  contributory  negligoiee 
If  he  had  no  occasion  to  touch  the  wire,  and  did  it  out  of  curioaity  or  vohat 
tarily,  without  any  necessity  therefor,  he  would  be  guilty  of  contributor] 
negligence.     The  liability  depends  upon  the  proofs." 

11.  PaBBenser  Injured  as  Reanlt  of  Ezploaion  of  Comtroller- 
Inference  of  Neslisenoe.  —  In  the  case  of  Oilmore  v.  MUford  d  U.  8t.  R% 
Co,,  193  Mass.  44,  78  N.  £.  744,  it  appeared  that  the  plaintiff  waa  injured  a 
the  result  of  an  explosion  from  the  controller  on  a  car  on  which  she  waj  i 
passenger  on  defendant's  lines.  The  evidence  went  to  show  that  the  flash  wa 
more  than  an  ordinary  controller  flash,  that  it  lasted  flfteen  to  twenty  seoondi 
that  it  illuminated  the  whole  vestibule  and  filled  the  car  with  dense  snioki 
that  the  passengers  were  all  thrown  into  much  confusion.  The  defendai 
contended  that  it  was  the  case  of  an  ordinary  flash  from  the  controller  whic 
there  was  no  way  to  prevent,  and  the  occurrence  of  which  would  not  then 
fore  import  negligence  on  its  part.  The  court  refused  to  direct  a  verdict  fo 
the  defendant,  from  which  the  defendant  appealed.  The  court  said:  "Tli 
defendant's  contention  implies  that  it  is  not  liable  for  an  injury  caused  by 
flash  from  the  controller  which  could  not  be  prevented  by  any  means  that  hai 
yet  been  devised  or  any  care  that  could  be  exercised.  We  doubt  the  corred 
ness  of  that  proposition.  It  would  seem  that  if  the  company  sees  fit  to  oae 
force  which  is  so  imperfectly  understood  that  no  method  has  yet  been  deviae 
for  preventing  a  flash  from  the  controller,  the  company  and  not  the  passei 
ger  should  bear  the  risks  arising  from  its  use. 

**  But  however  that  may  be,  there  was  testimony  tending  to  show  that  whi 
occurred  was  much  more  than  an  ordinary  flash  from  the  controller.  *  • 
There  was  testimony  tending  to  contradict  the  statements  thus  made  an 
to  show  that  what  occurred  could  not  have  been  so  serious  as  thus  repr 
sented.  But  it  was  for  the  jury  to  say  what  the  nature  of  the  occurrence  wa 
With  slight  adaptations  the  language  used  by  Mr.  Justice  Hammond  in  d 
livering  the  opinion  of  the  court  in  Casaady  v.  Old  Colony  Street  Railwa] 
1  St.  Ry.  Rep.  330,  184  Mass.  156,  161,  68  N.  E.  10,  12,  63  L.  R.  A.  285.  wil 
we  think,  apply  here:  *  The  jury  upon  the  evidence  may  have  found  that  tl 
flame  in  this  case  was  not  the  instantaneous  and  harmless  flame  which  resuV 
from  a  flash  from  the  controller  when  in  proper  condition;  that  the  flanae  wi 
attended  with  unusual  results  which  would  not  have  occurred  if  the  coi 
troller  had  been  in  proper  condition,  and  that  the  most  reasonable  conclusic 
was  that  if  proper  care  had  been  exercised  there  would  have  been  no  su( 
flame.'  The  defendant  introduced  evidence  tending  to  show  that  it  exercise 
proper  care  and  diligence  in  inspecting  the  controller.  But  the  weight  to  1 
given  to  this  evidence  was  clearly  for  the  jury."     Judgment  affirmed. 

12.  Injnry  to  Member  of  Eleetrio  Repair  Gang  Canaed  in  SkoTol 
ins  Snow  from  Tracks  by  Iron  SboTel  Making  Sbort  Cironit  b< 
tween  Third  Rail  and  Rolt  on  Tie  — Failure  of  Company  to  Gil 
Notice  of  Danger  — Duty  to  Fnmiali  Safe  Appliances. -— In  the  cai 
of  Smith  V.  Manhattan  Ry.  Co.,  112  App.  Div.  202,  98  N.  Y.  Supp.  1, 
appeared  that  plaintiff  was  a  member  of  an  electrical  repair  gang  of  defem 
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ant,  and  had  worked  in  that  capacity  nearly  six  months.  When  snow  fell, 
which  impeded  the  work  of  the  repair  gang,  it  was  the  duty  of  the  members 
thereof  to  remove  the  snow.  Plaintiff  had  assisted  in  such  work  before,  but 
with  a  broom,  and  not  with  a  shovel.  He  knew  that  the  third  rail  conveyed 
s  emrent  of  electricity,  but  according  to  his  testimony,  he  was  not  familiar 
with  abort  circuits,  and  did  not  know  what  would  produce  a  short  circuit,  or 
that  one  would  be  produced  by  an  iron  surface  coming  in  contact  at  the  same 
time  with  a  third  rail  and  a  projecting  bolt,  and  he  had  not  been  instructed 
on  that  points  He  testified  that  he  was  specifically  directed  by  the  foreman 
to  use  the  shovel  with  an  iron  blade  and  wooden  handle,  and  to  do  the  par- 
tieolar  work  at  which  he  was  engaged  when  he  sustained  his  injuries.  He 
anderstood,  and  the  undisputed  evidence  showed  it  to  be  a  fact,  that  there 
was  ordinarily  no  danger  in  touching  the  third  rail.  The  only  danger  was  in 
tooching  it  with  iron,  which  at  the  same  time  touched  another  iron  con- 
nected with  the  ground.  It  was  held  that  this  was  not  an  obvious  danger, 
hat  one  which  a  layman  would  not  be  likely  to  know  unless  specially  instructed, 
or  unless  he  happened  to  observe  the  fact.  According  to  plaintiff,  he  was 
instructed  to  be  careful,  but  was  not  warned  of  this  danger,  and  he  had  not 
discovered  it  by  observation.  It  was  held  that  it  was  the  duty  of  the  defend- 
ant to  furnish  plaintiff  with  a  broom  or  a  wooden  shovel,  especially  in  the 
absence  of  instructions  as  to  the  danger  of  causing  a  short  circuit,  and  that 
the  question  of  plaintiff's  contributory  negligence  and  assumption  of  the  risk 
of  defendant's  negligence  were  for  the  jury,  and  that  a  verdict  of  $1,900  was 
not  excessive  where  the  plaintiff  was  burned,  and  one  of  his  eyes  injured. 

13.  lajvry  to  Workman  on  EloTated  Stmotnre  by  Dlscliarse  of 
Slootiieltj  from  Feed  Wire— Def ectlTe  Insnlation  —  Inspection — 
BfOS  Ipsa  lioqnitnr.  —  In  the  case  of  Carey  v,  Manhattan  Railway  Co.,  50 
Hisc  335,  98  N.  Y.  Supp.  668,  it  appeared  that  plaintiff  was  injured  by  the 
discharge  of  electricity  from  wires  carrying  the  charge  for  the  operation  of  an 
elevated  railway  by  the  third  rail  system  when  he  was  engaged  at  the  time 
in  drilling  holes  under  the  top  girder  of  the  track  with  the  wires  in  close 
proximity  to  his  tools,  without  paying  attention  to  them,  or  taking  any  pre- 
eantions  against  the  danger.  It  was  shown  that  the  wires  were  sufficiently 
insulated  when  put  in,  a  comparatively  short  time  before,  and  frequently 
and  regularly  inspected  by  a  competent  person,  the  last  inspection  having 
taken  place  but  a  few  days  before.  There  was  no  proof  of  when  or  how  the 
abrasion  of  the  insulation  occurred.  The  plaintiff  contents  himself  with 
showing  that  the  explosion  could  not  have  occurred  unless  there  had  been  some 
break  or  defect  in  the  insulation  at  the  point  of  contact  and  at  the  moment 
of  contact,  and  argued  therefrom  that  this  proof,  with  proof  of  the  explosion, 
warranted  the  jury  in  finding  that  the  defendant  had  been  negligent,  either 
in  failing  to  provide  properly  insulated  wire  in  the  first  instance,  or  in  failing 
to  keep  it  properly  insulated  after  it  had  been  installed. 

There  was  a  judgment  for  plaintiff  and  defendant  appealed.  The  court 
said :  "  This  seems  to  us  to  be  an  attempt  unwarrantably  to  extend  the  doc- 
trine of  rea  ipsa  loquitur,  for  it  implies  the  drawing  of  an  inference  from  the 
mere  happening  of  the  accident  that  the  defect  in  the  insulation,  which  con- 
cededly  must  have  existed  at  the  moment  of  the  explosion,  had  existed  pre- 
viously for  a  sufficient  time  to  impute  notice  to  the  defendant.  The  circum- 
stances as  disclosed  by  the  evidence  warrant  no  such  inference.  It  was  clearly 
shown  that  the  insulation  was  originally  quite  sufficient  for  the  use  to  which 
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the  wire  was  to  be  put;  that  it  had  been  in  place  but  a  comparatively  Abort 
time,  and  that  it  was  frequently  and  regularly  inspected  by  a  competent  ud 
experienced  employee  of  the  defendant,  one  of  such  inspections  having  taken 
place  only  a  few  days  before  the  accident  happened.      It  also  appeared  that 
it  was  quite  possible,  if  indeed  not  probable,  that  the  insulation  might  have 
been  abraded  by  the  acts  of  the  plaintiff  and  his  fellows  in  setting  up  their 
tools.      In  short,  there  was  an  entire  lack  of  proof  that  the  insolation  wu 
imperfect  at  any  moment  before  the  accident  happened;   that  the  wire  wu 
improperly  insulated  when  installed,  or  that  the  defendant  had  failed  in  its 
duty  of  frequent  inspection.      The  jury  were  thus  left  to   conjecture  that, 
owing  to  some  negligence  not  specified  and  not  disclosed  by  the  evidence,  the 
defendant  had  failed  in  its  duty  toward  plaintiff.     The  most  that  can  be  aaid 
upon  the  evidence  as  presented  is  that  it  leaves  it  unexplained  when  the  insula- 
tion became  abraded  or  how  the  abrasion  occurred.     This  was  not  suflBcient 
to  justify  the  submission  of  the  cause  to  the  jury." 
Judgment  for  plaintiff  reversed. 

14.  Injury  front  Eleotrio  Wire  Cansed  by  DefeetlTe  Transfonacr 
—  Evidence  —  Deolarationa  of  Acent.  —  In  the  case  of   City   of  Auitin 
ei  oZ.  17.  Nuchola   (Tex.),  94  S.  W.  336,  an  action  was  brought  against  the 
city  of  Austin  and  the  Austin  Water,  Light  and  Power  Commission  for  dam* 
ages  sustained  by  the  appellee.      He  alleged  that  as  engineer  of  the  Austin 
Ice  and  Bottling  Works,  and  while  in  the  discharge  of  his  duties  as  such,  he 
came  in  contact  with  an  electric  light  wire  and  was  severely  shocked  and 
burned.      It  was  alleged  as  one  ground  of  negligence,  on  the   part  of  the 
defendants,  that  they  were  guilty  of  negligence  in  constructing,  operating,  and 
maintaining  the  system  of  electric  light,  in  that  they  placed  what  is  known 
as  a  Wood's  transformer  on  its  line  of  electric  wires  which  conducted  elec- 
tricity into  the  plant  of  the  Austin  Ice  and  Bottling  Works,  and  that  appel- 
lants knew,  or  could  have  known  by  the  exercise  of  ordinary  care,  that  the 
transformer  was  defective. 

It  was  held  that  evidence  of  statements  made  by  defendants'  fireman,  who 
had  control  of  the  electric  wires  and  appliances  and  whose  duty  it  was  to 
inspect  the  same,  to  the  effect  that  the  transformer  in  question  was  of  an 
old  style,  and  would  not  properly  and  safely  perform  the  service  for  which  a 
transformer  was  intended,  was  properly  admissible,  as  the  declaration  of  an 
agent  with  reference  to  an  act  which  he  was  authorized  to  perform. 

When  there  was  no  testimony  tending  to  show  that,  prior  to  an  electrical 
storm  which  occurred  a  few  days  before  the  accident,  the  transformer  was 
defective,  evidence  that  it  was  old  style  did  not  tend  to  establish  the  fact 
that  it  was  defective  when  originally  put  in,  or  that  it  became  defective  before 
the  storm. 

15.  Injnry  to  Boy  from  Contact  wltli  Electric  Wire  —  Evidence* — 
In  the  case  of  Clements  v.  Potomac  Electric  Power  Company,  26  App.  (D.  C.) 
482,  an  action  was  brought  to  recover  for  injuries  to  a  boy  resulting  from  a 
shock  from  an  electric  wire  while  with  other  boys  in  a  vacant  lot.  It  ap- 
peared that  this  lot  had  been  used  for  many  years  as  a  common  play  ground 
and  that  it  had  been  common  practice  for  the  boys  to  climb  into  the  branches 
of  a  certain  tree  thereon.  At  the  time  of  the  accident  the  plaintiff,  together 
with  some  of  the  other  boys  was  on  the  tree.  About  four  feet  from  the  base  of 
the  tree  stood  a  pole  with  cross  bars  on  which  were  suspended  two  wires 
about  eighteen  inches  apart.     These  wires  ran  through  an  extended  branch  of 
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the  tree  about  two  and  one-half  feet  from  the  top.  It  was  held :  ( 1 )  That 
where  evidence  had  been  introduced  tending  to  show  that  the  wires  had  been 
in  position  for  years,  and  that  there  was  nothing  to  indicate  that  thej  con- 
stituted a  lighting  circuit,  it  was  error  not  to  permit  plaintiff  to  answer  a 
<luestion  intended  to  show  that  he  thought  or  believed  the  wires  with  which 
he  came  in  contact  were  old  and  out  of  use:  (2)  It  is  doubtful  if  evidence 
of  the  general  custom  of  other  lighting  companies  to  use  uncovered  circuits 
or  wires  of  high  voltage  would  be  admissible  under  any  circumstance,  but  to 
admit  the  evidence  of  such  custom  in  contravention  of  the  express  prohibition 
of  the  municipal  regulations  was  clearly  erroneous.  (3)  A  municipal  regu- 
lation requiring  electric  companies  to  properly  insulate  their  wires  imposes 
a  duty  upon  the  defendant  for  the  benefit  of  the  public.  (4)  Plaintiff  waa 
entitled  to  the  protection  which  would  be  afforded  by  compliance  with  such 
municipal  regulations  and  had  a  right  to  presume  that  it  had  been  complied 
with  or  that  the  wires  were  not  used  te  convey  a  dangerous  current. 
Judgment  in  favor  of  the  defendant  reversed. 

16.  Eleetric  Iilsltt  Wires  Across  Teleffrapli  Wires  —  Effect  of 
Storsft  —  Proximate  Cause  —  Presumption  of  NesliBence.  —  In  the  case 
of  Toledo  Railway  and  Light  Company  v.  Rippony  28  Ohio  Circuit  Court  561. 
it  was  held  that  where  a  company  engages  in  furnishing  and  transmitting 
electricity  for  lighting  and  power  purposes  and  negligently  places  its  wires  in 
too  close  proximity  to  the  wires  of  a  telegraph  company  so  that  a  storm 
deranging  such  wires  produces  a  contact,  and  a  workman  of  the  latter  com- 
pany engaged  in  repairing  its  wires  is  killed  by  the  powerful  current,  such 
negligence  of  the  light  and  power  company  is  the  proximate  cause  of  the 
death.  It  was  also  held  that  where  a  dangerous  current  of  electricity  is 
allowed  to  escape  from  the  wires  of  the  company  supplying  it,  negligence  of 
such  company  will  not  be  presumed  in  an  action  against  it  for  injuries. 

17.  Nnisaaoe.  —  In  the  case  of  Townaend  v,  Norfolk  Railtoay  and  Light 
Company,  105  Va.  22,  52  S.  E.  970,  it  was  held  that  where  the  power  house 
of  a  railway  and  light  company  became  injurious  to  adjoining  property  by 
reason  of  the  escaping  electricity,  vibration  of  the  machinery,  and  smoke, 
etc.,  that  such  acts  constituting  a  nuisance,  the  company  was  liable  in  dam- 
ages for  injuries  sustained. 


Cahill  v.  New  England  Telephone  &  Telegraph  Co. 

Massachusetts  Supreme  Judicial  Court  —  Jan.  -$,  19(n. 

79  N.  Y.  821. 

1.  Injury  to  Telephone  Operator  —  Assumption  or  Risk.  —  Plaintiff,  a 
telephone  operator,  in  an  action  for  injuries  resulting  from  a  shock  re- 
ceived while  in  the  performance  of  her  duties,  may  be  held  to  have 
assumed  the  ordinary  risks  of  nervous  annoyance  and  irritation  that 
might  be  reasonably  connected  with  the  performance  of  her  duties,  but 
this  did  not  include  shocks  from  an  electric  current  which  could  be  found 
to  have  caused  pronounced  bodily  prostration,  even  if  the  degree  of  volt- 
age was  not  sufficiently  high  to  imperil  life. 
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2.  Sams  —  Evidence.  —  Evidence  examined  and  held  that  it  could  have  bees 

found  that  the  shock  received  hj  the  plaintiff  was  not  only  unusual  in 
severity,  but  dangerous,  and  would  not  have  taken  place  if  the  apparata» 
had  not  been  defective. 

3.  Duty  of  Telephone  Company  to  Provide  Suitable  Apparatus.  —  It  is 

the  duty  of  a  telephone  company  not  only  to  provide  suitable  apparatus, 
but  thereafter  to  maintain  it  in  a  state  of  proper  repair  so  that  it  can 
be  safely  operated. 

4.  Same  —  Evidence  of  Negligence  —  Question  fob  Juby.  —  In  an  action 

by  a  telephone  operator  for  injuries  resulting  from  a  shock,  the  failure 
of  the  defendant  telephone  company  to  keep  its  apparatus  in  repair, 
shown  by  its  defective  condition,  was  evidence  of  negligence;  and  if  tbe 
shock  was  caused  either  by  want  of  repair  or  a  proper  adjustment  of  the 
different  parts,  the  question  of  the  defendant's  negligence  was  for  the  jury. 

5.  Same  —  Proximate  Cause.  —  The  argument  of  the  defendant  that  the 

injury  might  have  been  caused  by  the  negligence  of  fellow  servants,  or  by 
some  wrongful  interference  with  the  system  by  a  stranger,  was  not  rele- 
vant where  the  defendant  offered  no  explanation  of  this  character  con- 
cerning the  accident  which  the  jury  could  have  found  was  of  such  a  nature 
that  it  would  not  have  occurred  unless  the  defendant  had  permitted  the 
apparatus  to  become  defective. 

6.  Same  —  ELnowledge  of  Dangeb  —  Question  fob  Juby.  —  A  telephone 

operator  after  reporting  previous  shocks,  received  while  working  at  a 
switchboard,  continued  at  work.  It  was  held  that  whether  she  knew  or 
appreciated  the  danger  was  for  the  jury. 

Exceptions  by  plaintiff  from  a  verdict  directed  in  favor  of  de- 
fendant.    Sustained. 

James  H.  Sisk,  Richard  L.  Sisk,  and  William  E.  Sisk,  for 
plaintiff. 

Powers  &  Hall,  for  defendant. 

Opinion  by  Braley,  J. : 

This  is  an  action  of  tort  for  personal  injuries  received  by  the 
plaintiff  while  at  work  in  the  employment  of  the  defendant  as  a 
toll  operator  at  its  telephone  exchange  in  the  city  of  Lynn.  In 
the  superior  court  at  the  close  of  the  evidence  for  the  plaintiff, 
at  the  request  of  the  defendant,  a  verdict  having  been  directed 
in  its  favor,  the  case  is  before  us  on  the  plaintiff's  exceptions  to 
the  ruling.  The  notice  required  by  Rev.  Laws,  c.  106,  §  75,  not 
having  been  given  the  count  under  the  statute  was  waived,  and 
the  case  went  to  trial  on  the  counts  at  common  law.  These  in 
substance  alleged  that  the  defendant  negligently  failed  to  furnish 
a  safe  and  suitable  place  in  which  she  could  perform  her  work, 
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and  also  had  failed  to  maintain  wires,  appliances  and  apparatus 
in  proper  condition^  and  carelessly  had  allowed  them  to  become 
defective,  whereby  the  plaintiff  while  in  the  performance  of  her 
senrioe  was  injured  by  receiving  a  severe  shock  of  electricity.  The 
questions  for  decision  are  whether  there  was  evidence  of  the  de- 
fendant's negligence,  and  of  the  plaintiff's  due  care,  requiring  the 
submission  of  the  case  to  the  jury.  The  testimony  which  is  re- 
ported at  length  shows  that  the  office  used  as  an  exchange  was 
furnished  with  the  usual  equipment  of  wires,  transmitters  and 
switch  boards,  and  that  under  normal  conditions  neither  the  in- 
strumentalities, nor  the  place  where  they  were  installed  and  used 
were  unsafe.  But  being  charged  with  electricity  if  either  the 
installation  or  insulation  was  defective  then  upon  the  wires  or 
the  transmitters  becoming  overloaded  the  use  of  the  apparatus 
mi^t  be  rendered  dangerous  to  the  operator.  By  entering  the 
defendant's  employment  the  plaintiff  assumed  the  ordinary  risks 
of  nervous  annoyance  and  irritation  that  might  be  reasonably  con- 
nected with  the  performance  of  her  duties,  but  this  did  not  in- 
clude shocks  from  an  electric  current  which  could  be  found  to 
have  caused  pronounced  bodily  prostration,  even  if  the  degree  of 
voltage  was  not  sufficiently  high  to  imperil  life.  There  was  evi- 
dence that  on  the  night  before  and  during  the  morning  of  the  day 
of  the  accident  the  plaintiff  had  reported  to  the  chief  operator  that 
while  at  work  on  the  sixth  switch  board  she  had  received  at  times 
sensations  not  before  noticed,  although  she  previously  had  used 
this  switch  board  a  part  of  every  day  for  at  least  a  week,  and  that 
these  sensations  while  not  producing  a  shock  caused  "  a  jarring 
and  a  grinding  or  rumbling  in  her  ear  "  which  at  times  caused 
her  head  to  ache.  While  at  work  she  sat  in  front  of  this  switch 
board  attending  to  calls  for  the  connection  of  local  subscribers 
with  places  out  of  town,  and  wore  upon  her  head,  held  in  place  by 
a  steel  spring,  a  light  telephone  receiver  connected  with  the  switch 
board  by  a  cord.  Upon  receiving  a  call  in  which  she  heard  the 
subscriber  state  the  place  with  which  he  wished  to  be  connected, 
there  followed,  according  to  her  testimony,  a  sensation  of  "  shock- 
ing and  grinding  *  *  *  and  then  my  head  commenced  to  ache, 
and  then  my  side  hurt  me,  and  then  my  arms  kind  of  tightened.*' 
In  response  to  the  question,  "  Did  you  lose  consciousness  then  ?  " 
she  replied,  "  Well,  I  don't  think  I  did  wholly."     It  appeared 
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from  the  testimony  of  one  of  the  defendant's  chief  operators  that 
if  complaints  were  received  that  shocks  of  more  or  less  severity 
were  experienced  by  employees  it  was  his  duty  to  examine  mto 
the  cause,  and  remove  the  difficulty  if  it  could  be  done,  or  if  not 
"  to  report  the  trouble  to  headquarters."     Notwithstanding  there 
was  evidence  that  disagreeable  and  annoying  noises  from  the  elid- 
ing, ringing  or  buzzing  of  the  apparatus  as  well  as  slight  shocks 
were  neither  uncommon  nor  dangeroiis,  none  of  the  witnesses 
testified  that  these  occurrences  included  the  passing  of  a  current 
of  the  force  described,  and  it  could  have  been  found  that  the  shock 
received  by  the  plaintiff  was  not  only  unusual  in  severity,  but 
dangerous,  and  would  not  have  taken  place  if  the  apparatus  had 
.  not  been  defective.     Doyle  v.  Boston  &  Maine  Railroad  Co,,  145 
Mass.  386,  14  N.  E.  461;  Oriffin  v.  Boston  &  Albany  Railroad 
Co.,  148  Mass.  143,  19  N.  E.  166,  1  L.  R.  A.  698,  12  Am.  St. 
Rep.  526 ;  Oraham  v.  Badger,  164  Mass.  42,  41  N.  E.  61 ;  Carter  v. 
Boston  Tow  Boat  Co.,  185  Mass.  406,  498,  70  N.  E.  933 ;  Manning 
V.  West  End  Street  Ry.  Co.,  6  Am.  Electl.  Cas.  329,  166  Mass. 
230,  231,  44  N.  E.  135 ;  Melvin  v.  Pennsylvania  Steel  Co.,  180 
Mass.  196,  62  N.  E.  379 ;  Wadsworth  v.  Boston  Elevated  Ry.  Co., 
182  Mass,  572,  574,  66  N.  E.  421.     For  some  time  prior  to  the 
accident  there  had  been  complaints  from  the  plaintiff  and  other 
employees  to  the  principal  operators  that  this  switch  board,  or  the 
system  controlling  the  electric  current,  was  not  working  properly, 
and  attempts  had  been  made  by  them  to  find  and   remedy  the 
difficulty.     The  making  of  occasional  repairs  and  replacements 
required  by  the  daily  use  and  wear  of  the  system  could  be  dele- 
gated to  servants,  but  it  was  the  duty  of  the  defendant  not  onlv 
to  provide  suitable  apparatus,  but  thereafter  to  maintain  it  in  a 
state  of  proper  repair  so  that  it  could  be  safely  operated.     Rogers 
V.  Ludlow  Mfg.  Co.,  144  Mass.  198,  204,  11  N.  E.  77,  59  Am. 
Rep.  68;  Motjnihan  v.  Hills  Co.,  146  Mass.  591,  6  X.  E.  574,  4 
Am.  St.  Rep.  848;  Ellis  v.  Thayer,  183  Mass.  309,  311,  67  X.  E. 
325 ;  Finnigan  v.  Winslow  Skate  Mfg.  Co.,  189  Mass.  576,  582, 
76  X.  E.  192.      A  failure  to  perform  this  duty  shown  by  the  de- 
fective condition  described,  would  be  evidence  of  negligence,  and 
beyond  proof  of  a  defect  existing  in  the  apparatus  of  which  the 
defendant  knew,  or  in  the  exercise  of  due  diligence  ought  to  have 
known,  the  plaintiff  was  not  required  to  go.     Tf  the  shock  was 
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caused  either  by  a  want  of  repair,  or  a  proper  adjustment  of  the 
different  parts,  the  question  of  the  defendant's  negligence  was  for 
the  jury  to  determine.  Mooney  v.  Cormecticvi  River  Lumber 
Co.,  154  Mass.  407,  409,  28  N.  E.  352;  Lemery  v.  Boston  & 
Maine  R.  R.,  167  Mass.  254,  257,  258,  45  N.  E.  688 ;  Melvin  v. 
Pennsylvania  Steel  Co.,  vbi  supra;  Droney  v.  Doherty,  186  Mass. 
205,  207,  71  N.  E.  547 ;  Mehan  v.  Lowell  Electric  Light  Co.,  9 
^m.  Eleetl.  Cas.  797,  192  Mass.  53,  78  N.  E.  385. 

The  argument  of  the  defendant  that  the  injury  might  have  been 
saused  by  the  negligence  of  fellow  servants,  either  from  a  failure 
of  the  chief  operator,  or  of  the  switch  board  inspector  to  perform 
their  duty,  or  that  of  a  workman  who  upon  being  directed  to 
repair  the  defect  had  performed  his  work  carelessly,  or  by  some 
wrongful  interference  with  the  system  by  a  stranger,  is  not  relev- 
ant as  the  defendant  offered  no  explanation  of  this  character  con- 
cerning the  accident  which  the  jury  could  have  found  was  of  such 
a  nature  that  it  would  not  have  occurred  unless  the  defendant  had 
permitted  the  apparatus  to  become  defective.  Oriffin  v.  Boston  £ 
Albany  R.  R.  Co.,  vbi  supra;  Copithome  v.  Hardy,  173  Mass. 
400,  401,  53  N.  E.  915 ;  Pinney  v.  Hall,  156  Mass.  225,  30  K  E. 
1016 ;  Hofnaeur  v.  R.  H.  White  Co.,  186  Mass.  47,  70  K  E. 
1038. 

It  is  further  contended  that  by  continuing  to  use  the  switch 
board  after  she  had  reason  to  anticipate  that  something  was  wrong 
in  the  mechanism  she  assumed  by  her  conduct  the  risk  of  any  sub- 
sequent injury.  If  after  reporting  the  previous  disturbances  to 
those  who  had  been  placed  by  the  defendant  in  charge  she  con- 
tinued at  work,  whether  she  knew  and  appreciated  the  danger  was 
for  the  jury.  Wagner  v.  Boston  Elevated  Ry.  Co.,  188  Mass. 
437,  441,  74  N.  E.  919;  Peterson  v.  Morgam,  Spring  Co.,  189 
Mass.  576,  577,  76  N.  E.  220 ;  Moyland  v.  D.  8.  McDonald  Co., 
188  Mass.  499,  74  K  E.  929 ;  Finniga/n  v.  Winslow  Skate  Mfg. 
Co.,  uhi  supra;  Urquhardt  v.  Smith  &  Anthony  Co.,  192  Mass. 
— ,  78  N.  E.  410. 

Exceptions  sustained. 
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Allegheny  County  Light  Co.  v.  Booth  bt  al. 

Pennsylvania  Supreme  Court  —  Jan,  7,  1901, 
216  Pa.  564,  66  Ail.  72. 

1.  Use  of  Stbeets  bt  Elbgtbio  LiOHTmo  Companies.  —  A  oompaay  inoor 

porated  under  the  Act  of  April  29,  1874  (P.  L.  73),  was  authorised  bj 
a  city  ordinance  to  erect  and  maintain  poles  and  wires  lor  the  purpoM 
of  conducting  electricity  on  such  streets  of  the  city  as  necessary.  Said 
company  was  not  authorized  under  its  original  charter  to  supply  light  by 
electricity,  and  having  surrendered  its  original  charter,  letters  patent 
were  issued  to  it  under  the  Act  of  May  8,  1889  (P.  L.  136),  authorisiiig 
it  to  supply  light,  heat,  and  power  hy  electricity.  Held,  that  the  com* 
pany  had  the  power  under  its  original  ordinance  to  lay  conduits  under 
the  sidewalks. 

2.  Same  —  Change  of  System.  —  The  Act  of  1889  (P.  L.  136),  giriog  a 

company  the  right  to  alter,  inspect,  and  repair  its  system  of  distribn- 
tion,  authorized  a  change  from  poles  and  wires  to  conduits. 

3.  Same  —  Removal  of  Conduits.  —  Where  no  complaint  has  been  made  by 

a  city  or  by  individuals  concerning  a  change  by  a  lighting  company  to 
the  conduit  system  for  more  than  six  years,  equity  will  not  decree  the 
removal  of  the  conduits. 

Appeal  by  the  plaintiff  from  a  decree  dismissing  a  bill  for  an 
injunction.     Reversed, 

Bill  in  equity  for  an  injunction  to  restrain  defendants  from  interfering  with 
a  conduit  under  the  sidewalk  of  the  property  of  Vincent,  Scott  ft  Co.  Cross- 
bill for  a  mandatory  injunction  for  the  removal  of  the  conduit.  From  the 
record  it  appeared  that  Vincent,  Scott  A  Co.,  by  their  contractors,  Kerr  k 
Fox,  were  making  an  excavation  for  a  vault  under  their  sidewalk,  and,  in 
doing  80,  caused  a  part  of  the  plaintiffs'  conduit  to  fall  and  break.  *  Plaintiffs 
claimed  a  vested  right  to  maintain  a  conduit  under  the  sidewalk.  The  de- 
fendants denied  this  right. 

The  following  is  the  decree  of  Young,  J.,  of  the  court  below: 
"And  now,  to  wit,  July  13,  1906,  this  cause  came  on  to  be  heard  at  this 
term,  and  was  argued  by  counsel,  and  upon  consideration  thereof  it  is  ordered, 
adjudged,  and  decreed  as  follows:  (1)  The  preliminary  injunction  entered 
October  24,  1905,  is  dissolved.  (2)  The  original  bill  of  complaint  is  dis- 
missed. (3)  The  Allegheny  County  Light  Company,  the  defendant  in  the 
cross-bill,  is  ordered  and  directed,  within  thirty  days  from  the  date  hereof, 

Use  of  Streets  by  Eleotrio  Iilght  Companies  —  Blslita  of  Abntttag 
Owners  to  Compensation.  —  See  cases  reported  and  notes  thereunder  in 
8  Am.  Elect].  Cas.  220-251. 

Other  oases  in  tbis  Tolnme  relating  to  the  power  of  a  city  to  regulate 
the  use  of  the  streets  by  electric  light  companies.  Merced  Falls  (hie  d  Electrie 
Co.  V.  Turner  et  al.,  ante;  Cook  v.  North  Bergen  Tp.  et  al,,  ante;  VUlage  of 
Palestine  v.  Siler,  post. 
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to  remove  its  oondoit  from  beneath  the  sidewalk  on  the  west  side  of  Beatty 
•treet,  from  Penn  avenue  to  Kirkwood  street,  in  the  city  of  Pittsburg.  (4) 
That  the  Allegheny  County  Light  Ck>mpany  pay  the  costs  of  this  case." 

Before  Mitchell,  C.  J.,  and  Fell,  Bbown,  Mestbezat, 
Potter,  Elkin,  and  Stewabt,  JJ. 

David  A,  Reed  and  James  H.  Beal,  for  appellant 

Levi  Bird  Duff  and  L.  B.  D.  Reese,  for  appellees. 

Opinion  by  Beown,  J. : 

In  determining  whether  the  Allegheny  County  Light  Company 
lias  the  right  to  construct  and  maintain  conduits  under  the  side- 
walks of  the  streets  of  the  city  of  Pittsburg  for  its  wires,  we  must 
turn  to  its  charter.  It  was  originally  incorporated  March  6,  1880, 
under  the  act  of  April  29,  1874  (P.  L.  73).  Assuming  that  it 
had  the  power  under  its  charter  to  furnish  electric  light  to  the 
public,  the  city  of  Pittsburg,  by  ordinance  of  October  31,  1881, 
authorized  it  "  to  erect  and  maintain  poles  and  wires  for  the  pur- 
pose of  conducting  electricity  to  be  used  for  lighting  purposes,  on 
such  streets,  lanes  and  alleys  of  this  city  as  may  from  time  to 
time  be  required  by  said  company  for  the  purpose  aforesaid." 
The  poles  to  be  erected  were  to  be  of  such  size  and  shape  and 
located  in  such  places  as  the  city  engineer  might  direct. 

But  the  appellant  was  not  authorized  under  its  original  charter 
to  supply  light  by  electricity  (Appeal  of  Scranton  Electric  Light 
d  Heat  Co.,  122  Pa.  154,  15  Atl.  446),  and,  having  surrendered 
its  original  charter,  letters  patent  were  issued  to  it  on  May  29, 
1889,  under  the  act  of  May  8,  1889  (P.  L.  136),  which  is  a  sup- 
plement to  the  Act  of  1874.  Section  2  of  the  Act  of  1889  is  as 
follows : 

''Companies  incorporated  under  the  provisions  of  this  act  for  the  supply 
ti  light,  heat,  and  power,  or  any  of  them,  to  the  public  by  electricity  shall, 
from  the  date  of  the  letters  patent  creating  the  same,  have  the  powers  and 
k  governed,  managed,  and  controlled  as  follows:  Every  such  corporation 
•hall  have  the  authority  to  supply  light,  heat,  and  power,  or  any  of  them,  by 
^oeiricity,  to  the  public  in  the  borough,  town,  city,  or  district  where  it  may 
he  located,  and  to  such  persons,  partnerships,  and  corporations,  residing 
therein  or  adjacent  thereto,  as  may  desire  the  same,  at  such  prices  as  may  be 
Igreed  upon,  and  the  power  also,  to  make,  erect,  and  maintain  the  necessary 
ftoildings,  machinery,  and  apparatus  for  supplying  such  light,  heat,  and 
lO>wer,  or  any  of  them,  and  to  distribute  the  same,  with  the  right  to  enter 
•pon  any  public  street,  lane,  alley,  or  highway  for  such  purpose,  to  alter, 
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inspect,  and  repair  its  system  of  distribution;   provided,  that  no 
which  may  be  incorporated  under  the  provisions  of  this  act,  shall  enter  vpoi 
any  street  in  any  city  or  borough  of  this  commonwealth  until  after  the  em- 
sent  to  such  entry,  of  the  councils  of  the  city  or  borough  in  which  such  stieet 
may  be  located,  shall  have  been  obtained." 

In  locating  and  installing  their  systems  of  distributing  elee- 
tricity  electric  light  companies  are  given  by  this  section  the  right 
of  eminent  domain  upon  public  streets,  lanes,  alleys,  or  highways 
outside  of  city  or  borough  limits,  and,  within  such  limits,  they 
may  use  the  streets  with  municipal  consent.     This  is  a  limited 
right  of  eminent  domain ;  the  limitation  upon  it  being  found  m 
the  words  of  the  grant  of  it     Brown  v.  Electric  Light  Co.,  208 
Pa.  453,  57  Atl.  904.     The  third  section  of  the  Act  of  1889  pro- 
vides that  "  any  association  of  persons  or  corporations  heretofore 
engaged  in  the  business  of  supplying  light,  heat  and  power,  or 
any  of  them,  by  electricity,  under  color  of  a  charter  or  letters 
patent  of  this  commonwealth,  issued  under  the  provisions  of  the 
act  to  which  this  act  is  a  supplement,  upon  accepting  the  pro- 
visions of  this  act  by  writing  under  seal  of  the  company,  filed  in 
the  office  of  the  secretary  of  the  commonwealth,  and  filing  there- 
with its  letters  patent  or  charter,  which  shall  be  a  surrender  and 
acceptance  thereof,  shall  thereupon  be  a  body  corporate  hereunder 
and  be  entitled  to  and  possessed  of  all  the  privileges,  immunities, 
franchises  and  powers  conferred  by  this  act  upon  corporations 
to  be  created  under  the  same,  and  all  the  property,  rights,  ease- 
ments and  privileges  belonging  to  said  associations  and  corpora- 
tions, theretofore  acquired  by  gift,  grant,  conveyance,  mimicipal 
ordinance  or  assignment,  or  otherwise,  upon  such  acceptance  as 
aforesaid,  shall  be  and  hereby  are  ratified,  approved,  confirmed 
and  assured  unto  such  acceptors  and  corporations,  with  like  effect 
and  to  all  intents  and  purposes,  as  if  the  same  had  been  originally 
acquired  by  and  under  the  authority  of  this  act,  and  such  com- 
pany or  corporation  shall  thereafter  be  governed  by  the  provisions 
of  this  act."     The  "  rights,  easements  and  pri\nleges  ''  which  this 
appellant  had  acquired  from  the  city  of  Pittsburg  by  municipal 
ordinance  under  its  first  charter  were  ratified,  approved,  and  con- 
firmed with  like  effect  as  if  they  had  been  acquired  imder  the  act 
of  1889.     They  are  to  use  the  streets,  lanes,  and  alleys  of  the  city 
for  the  purpose  of  distributing  electric  light.     The  ordinance  is 
municipal  consent  to  appellant  "  to  enter  upon  any  public  street, 
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lane,  alley  or  highway "  within  the  city  of  Pittsburg  for  the 
pforpoee  stated.  This  includes  sidewalks,  which  are  parts  of  the 
itreets;  and  that  the  conduit  of  appellant  was  placed  under  the 
payement  in  front  of  appellees'  property  is  not  in  itself  a  ground 
y£  complaint  in  this  proceeding.  The  city  has  the  same  control 
w«r  its  sidewalks  that  it  has  over  the  driveways.  McDevitt  et  al. 
^  People's  Nat.  Oas  Co.,  160  Pa.  367,  28  Atl.  948;  Provost  v. 
Water  Co.,  162  Pa.  275,  29  Atl.  914. 

The  right  granted  by  the  ordinance  of  1881,  it  is  conceded  by 
■ounsel  for  appellees,  is  unlimited  as  to  streets,  but  it  is  contended 
that  it  was  for  a  specific  purpose,  viz.,  '^  to  erect  and  maintain 
poles  and  wires  for  the  purpose  of  conducting  electricity  to  be 
used  for  lighting  purposes,"  and  therefore  the  only  privilege  that 
Bziats  is  the  one  clearly  and  expressly  given.  This  would  mean 
that  the  city,  in  giving  the  right  to  erect  poles  and  wires,  impliedly 
forbade  the  use  of  any  other  system ;  but  it  could  not  so  restrict 
the  right  of  the  company  to  change  its  system,  for  the  supreme 
power  of  the  State  gives  it  the  right  to  "  alter  "  it.  True,  the 
permission  is  to  erect  and  maintain  poles  and  wires,  but  at  the 
time  it  was  given  they  constituted  the  means  universally  used  in 
distributing  electricity ;  and  with  what  must  be  regarded  as  gen- 
eral permission  to  the  appellant  to  use  the  streets  for  its  corporate 
purposes  there  went,  by  the  express  words  of  the  act  of  1889,  the 
right  "  to  alter,  inspect  and  repair  its  system  of  distribution." 
In  placing  its  conduits  under  the  sidewalk  in  front  of  appellees^ 
property,  the  appellant  simply  altered  its  system  of  distribution, 
and  in  doing  so  it  but  exercised  a  right  with  which  the  city  could 
aot  interfere,  unless  in  the  exercise  of  it  there  was  a  violation 
of  reasonable  police  regulations,  adopted  by  the  city  for  the  pro- 
tection of  persons  and  property  from  the  danger  of  the  new 
system. 

The  error  into  which  the  learned  court  below  fell  was  in  hold- 
ing that  the  "  company's  sole  authority  for  the  occupancy  of  the 
bigfaways  of  the  city  beneath  the  surface  was  the  ordinances  of 
Blovember  21,  1892,  November  25,  1892,  and  May  22,  1895." 
rhe  authority  was  the  ordinance  of  October,  1881,  and  the  ordi- 
umces  subsequently  passed  relating  to  conduit  systems  cannot 
ifFect  the  right  of  the  company  to  alter  its  original  system  unless 
in  altering  it  reasonable  police  regulations  are  not  complied  with. 
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After  consent  is  obtained  to  use  the  streets,  the  right  is  to  use 
them  in  altering  any  system  of  distribution.  The  alteration  re- 
quires no  consent,  though  in  making  it  the  company  may  be  sub- 
ject to  proper  police  regulations. 

Turning  to  the  ordinances  of  November  21,  1892,  November 
25,  1892,  and  May  22,  1895,  nothing  can  be  found  in  them  pro- 
hibiting a  change  by  the  appellant  from  the  pole  to  the  conduit 
system  of  distributing  electricity.  On  the  contrary,  each  ordi- 
nance encourages,  and,  as  to  a  portion  of  the  city,  requires,  the 
adoption  or  substitution  of  the  conduit;  system.  Among  the  pro- 
visions relating  to  the  adoption  or  substitution  of  this  system  is 
section  2  of  the  ordinance  of  November  25,  1892,  which  is  as 
follows : 

"  Every  such  corporation,  copartnership,  or  individual  before  entering  upon 
any  of  the  streets,  lanes,  alleys,  or  highways,  aforesaid,  for  the  purpose  of 
constructing  thereunder,  any  conduits,  subways,  apparatus,  devices,  or  means 
as  aforesaid  for  transmitting,  conducting,  or  conveying  electricity,  shall  file 
m  the  office  of  the  department  of  public  works  a  full  plan  showing  the  loca- 
tion, size,  and  details  of  such  proposed  conduits  and  subways,  and  all  such 
p^cns  shall  be  subject  to  the  approval  of  the  chief  of  the  department  of  public 
works,  or  of  the  committee  on  public  works,  and  no  corporations,  copartner 
ships,  or  individuals  shall  enter  upon  any  of  the  streets,  lanes,  alleys,  or  high- 
ways aforesaid,  or  occupy  or  do  any  work  upon  the  same  until  the  aaid  plans 
have  first  been  approved  in  writing  by  the  said  chief  of  the  department  of 
public  works,  or  the  committee  on  public  works,  or  as  may  be  directed  by 
councils,  in  accordance  with  the  provision  of  section  seventh." 

The  appellant  offered  in  evidence  the  plan  for  its  conduit  sys- 
tem, which,  on  July  13,  1899,  was  approved,  in  writing,  by  E.  M. 
Bigelow,  director  of  the  department  of  public  works.  The  court 
found  that  other  provisions  of  the  ordinances  had  not  been  com- 
plied with,  and,  having  been  of  opinion  that  compliance  with  them 
was  a  condition  precedent  to  appellant's  right  to  construct  its  con- 
duit system,  dismissed  its  bill  and  granted  the  relief  asked  for 
in  the  cross-bill.  Whether  other  provisions  of  the  ordinances  are 
reasonable  police  regulations,  with  which  the  appellant  was  bonnd 
to  comply  before  altering  its  system  in  constructing  its  under- 
ground conduits,  we  need  not  now  determine.  In  the  year  1800 
it  constructed  the  conduit  of  which  the  appellees  now  complain. 
The  city  of  Pittsburii:  has  never  complained  of  its  construction. 
The  twenty-four  findings  in  the  cross-bill  is: 

**  The  Allegheny  County  Light  Company  has  not  been  ordered  by  the  director 
of  the  department  of  public  works  of  the  city  of  Pittsburg  to  take  up  thii 
conduit  OT  to  T^\«i^  \\.." 
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The  finding  immediately  preceding  it  is: 


«« 


It  does  not  appear  that  any  complaint  has  been  made  or  that  any  notice 
lias  been  given  or  that  any  action  has  been  taken  in  regard  to  the  construc- 
tion or  maintenance  of  its  conduit  by  Vincent,  Scott  &  Co.,  or  any  of  their 
predecesaors  in  title  from  the  time  of  the  construction  of  the  conduit  in  the 
of  1899  until  the  fall  of  1905." 


With  no  complaint  either  hy  the  municipality  or  the  appellees 
and  their  predecessors,  as  private  owners,  of  the  construction  of 
the  conduit  or  of  its  use  for  more  than  six  years  as  a  part  of 
appellant's  large  and  expensive  system,  equity  will  not  now  de- 
cree its  removal.  The  city  has  never  made  complaint  of  any  dis- 
regard or  violation  of  police  regulations  in  connection  with  its 
construction  or  use,  and  it  is  now  too  late  for  either  it  or  the 
appellees  to  ask,  for  the  first  time,  that  the  appellant  be  interfered 
with  in  its  exercising  what,  in  this  proceeding,  must  be  regarded 
as  a  vested  right. 

The  decrees  of  the  court  below  are  reversed.  The  cross-bill  is 
dismissed,  and  it  is  ordered,  adjudged,  and  decreed  that  appel- 
lant's bill  be  reinstated,  and  the  appellees  are  perpetually  en- 
joined from  interfering  with,  displacing,  removing,  destroying  or 
tampering  with  the  subway  and  conduit  of  the  appellant  men- 
tioned in  the  bill,  and  from  excavating,  digging,  or  undermining 
under  or  about  the  said  conduit,  so  as  to  interfere  with  it,  either 
by  themselves,  their  agents,  servants,  or  employees,  the  costs  on 
this  appeal  and  below  to  be  paid  by  the  appellees.  This  decree 
is  without  prejudice  to  the  right  of  the  appellant  to  recover  at  law 
any  damages  which  it  may  have  sustained. 
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CmzsHs'  Tblkphonb  Co.  v.  Thoicas. 

ffoat   Court   of   dvU  Appeal*  —  Jon.    H,   1907. 
45  Tex.  App.  20,  99  B.  W.  879. 

1.  NBouOEifCB   Caubug   Dkatb  —  LUBmrr   of    TEE^PBomc   CcmpuT.— i 

telepboDB  company  is  liable  for  negligence  reaulting  in  dcAtli,  nfa  i 
BtAtute  giving  such  a  right  of  kction,  vbere  the  n^ligmoe  ii  tU  i 
the  corporation  itself,  as  distinguisbed  from  tbat  of  its  tgrntm  or  lonib 

2.  DuTK  PBOU  Contact  witu  TBLEPHomc  Wise  FAuxif  Acbou  Eucin 

Light  Wire  —  Pkiiu.  Facii  Case  or  Nbguoehce.  —  Where,  in  u  MlHi 
for  death  caused  by  contact  with  a  telephone  wire,  it  appeared  that  tti 
defendant  telephone  company  strung  its  wires  aboTe  and  over  the  besfil) 
charged  wires  of  a  lighting  eompaof;  that  no  means  wer«  employed  fa 
prevent  the  wires  from  falling  on  the  lighting  company's  wires  is  om 
of  a  break;  that  at  8  o'clock  p.  u.  one  of  the  telephone  wires  su 
broken  and  remained  in  this  condition  the  next  morning;  that  stoat  I 
o'clock  the  next  morning  a  mule  came  in  contact  with  the  wire  ia  Ik 
street  and  was   injured;    that  the  wire  was   then  wound  anHud  a  pN 

EXPEBT  EVIDEHOE. 


1.  What  Is  Ad^laalbl*.  —  Elxpert  testimony  is  admissible  for  tite  fO 

pa«e  of  showing  the  number  of  linemen  which  should  be  employed  in  sttiagiif 
telegraph  wires  over  feed  wires  of  an  electric  tight  company,  and  as  to  wkn 
such  linemen  should  be  stationed.  Evidence  is  also  admissible  showing  Hi 
ordinary  and  usual  method  existing  among  telegraph  or  telephone  canpaaiM 
in  regard  to  providing  insulators,  and  as  to  the  number  of  wires  that  shMU 
be  strung  at  any  one  time.  Frits  v.  Western  Vition  Teltgraph  Co,  8  Am 
RIectl.    Caa.    730,   23   UUh.   203,    71    Pac.   209.     An    electrical    enpnen  mj 
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by  a  third  person;  that,  about  two  hours  later,  decedent,  in  hitching  his 
horse  to  the  post,  came  in  contact  with  the  wire  and  was  killed,  a 
]»rtma  facie  case  of  negligence  was  made  out. 

3.  Duty  of  Telephone  Company  as  to  Maintenance  of  Wibes.  —  It  is  a 

nonassignable  duty  of  a  telephone  company  to  so  maintain  its  system  of 
electric  wires  that  they  will  not  endanger  the  lives  of  others  or  interfere 
with  their  lawful  use  of  the  streets.  If  any  of  the  wires  happen  to  be 
broken,  and  in  such  condition  become  liable  to  cause  injury  to  others, 
the  company  is  bound  to  exercise  ordinary  care  and  diligence  to  ascer- 
tain such  fact  and  to  remedy  the  defect. 

4.  Same.  —  Where  a  telephone  wire  was  so  constructed  that  in  falling  it 

would  probably  fall  upon  or  across  the  wire  of  an  electric  lighting  and 
power  company  and  thereby  become  dangerous,  the  telephone  company 
must  be  held  to  the  same  degree  of  care  as  though  its  own  wire  were 
charged  originally  with  such  current. 

5.  Actionable  Negligence  —  Question  fob  Jubt.  —  In  an  action  for  death 

caused  by  coming  in  contact  with  a  broken  telephone  wire  which  had 
become  dangerous  from  crossing  an  electric  lighting  wire,  it  was  held 
that  it  was  for  the  jury  to  determine  whether  the  facts  constituted 
actionable  negligence. 
t.  Pboximate  Cause.  —  Where  a  telephone  company  allowed  a  broken  tele- 
phone wire,  dangerous  from  contact  with  an  electric  lighting  wire,  to 

Co.  V.  Monahan,  poat,  162  Fed.  276.  The  opinion  of  an  expert  as  to  whether 
or  not  deceased  received  an  electric  shock  before  he  fell  is  admissible.  Martin 
V,  Des  Moines  Edison  Light  Co,,  ante,  131  la.  724,  106  N.  W.  359.  Evidence 
of  an  electrical  mechanical  engineer  to  the  effect  that  there  are  well-known 
methods  of  preventing  grounding  so  that  when  the  grounding  is  discovered 
that  portion  of  the  system  may  be  disconnected  is  admissible.  Harrison  v, 
Kansas  City  Electric  Light  Co.,  195  Mo.  106,  93  S.  W.  951.  Expert  testimony 
tending  to  show  that  electricity  could  not  be  transmitted  to  a  trail-car  in 
sufficient  quantities  to  injure  a  person  is  admissible.  Dent^er  Tramway  Co. 
«.  Reid,  4  Am.  Electl.  Cas.  332,  4  Colo.  53.  Evidence  of  experts  may  be  given 
to  show  that  wires  were  strung  over  a  bridge  in  a  proper  manner.  Nelson  v. 
Branford  Lighting  d  Water  Co.,  8  Am.  Electl.  Cas.  542,  75  Conn.  548,  54 
Atl.  303. 

2l  Wl&at  la  Not  Admissible.  —  Expert  testimony  is  not  admissible  as 
to  the  process  of  stringing  a  cable  on  the  arms  of  poles  erected  for  that  pur- 
pose. Meehan  v.  Holyoke  8t.  Ry.  Co.,  ante,  186  Mass.  511,  72  N.  E.  61. 
Experts  should  not  be  permitted  to  state  that  locomotor  ataxia  might  result 
from  a  shock,  where  there  is  no  evidence  that  the  plaintiff  had  symptoms  of 
this  trouble.  Barter  v.  Colfax  Electric  L.  d  P.  Co.,  ante,  124  la.  500,  100 
N.  W.  508.  A  witness,  not  called  as  an  expert,  should  not  be  permitted  to 
testify  as  to  the  result  of  an  experiment  with  a  piece  of  insulated  wire  similar 
to  a  feed  wire  in  question.  United  Electric  L.  d  P.  Co.  of  Baltimore  v.  State, 
etc.,  ante,  100  Md.  634,  60  Atl.  248.  The  testimony  of  a  lineman,  who  has  not 
sufficiently  qualified,  as  to  the  duty  of  a  telephone  company  to  use  guard 
wires,  is  not  admissible.  Hand  v.  Central  Penn.  Telephone  d  8.  Co.,  1  Lack. 
L.  News,  351.  And  a  witness,  who  has  not  shown  himself  to  be  an  expert, 
cannot  testify  as  to  whether  an  employee  was  doing  his  work  in  a  proper 
manner.     Brush  E.  L.  d  P.  Co.  v.  Wells,  103  Ga.  512,  30  S.  E.  533. 
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Hmain  in  the  street,  mud  »  paaser-by,  mfter  a  mule  bud  betm  isjini 
wound  tbe  wire  about  a  post,  and  the  deoedent,  in  bitching  hi*  bom  to 
the  post,  received  a  fatal  ahock,  tbe  negligenoe  of  tbe  cranpanj  aad  Ml 
the  act  of  tbe  poaaer-by  was  the  proximate  cause  of  tbe  aocidoit. 

7.  EvjDuicE.  —  Evidenoe  examined  and  held  that  it  ooneluaiiclr  eat^UiM 

tbe  fact  that  decedent's  death  was  eaoaed  by  oonta«t  with  «  live  win. 

8.  BaHB — BxPKBT   Tebtimoht.  —  It   was   not   error   to    ask   an  expert  tk 

following  preliminary  queationi  "As  a  man  familiar  with  electrical  wort, 
is  there  a  method  by  which  wires  of  an  upper  system  can  be  fitnaUt 
from  tailing  on  the  wires  of  a  lower  system  t" 

Appeal  b;  defendant  from  a  judgment  for  plaintiff.    Affirwui. 

O.  W.  Allen  and  Baker,  Botts,  Parker  £  Garwood,  iar  ap* 
peUant 

Huicheaon,  Campbell  &  Hutcheaon,  for  appellee. 

Opinion  b;  Reese,  J. : 

Eliza  Thomas  brings  this  suit  against  the  Citizens'  Telephone 
Company  of  Texas  to  recover  damages  on  account  of  tbe  detth 
of  her  husband,  Jesse  Thomas,  alleged  to  have  been  caused  hj 
coming  in  contact  with  one  of  defendant's  -wires  on  Washingun 
street  in  the  city  of  Houston,  which  was  broken  and  down.  Froa 
a  verdict  and  judgment  in  favor  of  plaintiff  for  $2,000,  defend- 
ant appeals. 

Bj  the  first  assignment  of  error  appellant  complains  of  tbe 
action  of  the  court  in  refusing  a  requested  charge  to  find  a  veriiel 
for  defendant  The  first  proposition  under  this  assignment  ia  u 
follows :     "A  private  corporation  of  the  character  of  appeHant  i* 
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was  occasioned  by  the  negligence  of  the  corporation,  in  regard  to 
8ome  duty  which  it  owed  to  the  public  and  which  it  had  not  as- 
signed or  could  not  assign  to  an  agent  in  such  a  manner  as  to  avoid 
liability  for  the  consequences,  the  charge  should  have  been  given. 
The  petition  alleges  that: 

'*  The  defendant  recklessly,  negligently,  and  in  total  disregard  and  violation 
of  its  duty  to  maintain  its  wires  so  as  not  to  interfere  with  travel  on  the 
streets  of  the  city,  permitted  one  of  its  wires  on  Washington  street,  one  of 
the  main  thoroughfares  in  the  city  of  Houston,  at  and  directly  in  front  of 
Halverton's  grocery  store,  which  store  many  persons  frequented,  to  part  or 
become  severed,  the  exact  manner  of  parting  or  severance  plaintiff  is  not 
able  to  state,  so  that  a  loose  end  resulting  from  such  parting  fell  toward  the 
ground,  where  it  constituted  a  dangerous  menace  to  any  persons  going  and 
being  in  that  vicinity,  and  especially  those  who  traded  at  Halverton's  store, 
because  the  said  wire  in  falling  fell  across  and  came  in  contact  with  and 
was  suspended  over  the  wires  of  the  Houston  Lighting  and  Power  Company, 
Btiung  and  suspended  along  on  lower  poles  on  or  about  that  point  beneath 
the  wires  of  defendant  company;  the  said  hanging  wire  thereby  becoming 
highly  charged  and  potent  with  death  to  all  persons  who  should  come  in 
eontact  with  it.  And  said  defendant  company  permitted  said  wire  to  remain 
down  and  out  of  its  proper  place  for  several  hours,  and  to  constitute  a  con- 
tinuing menace  to  the  lives  of  such  of  the  public  as  were  accustomed  to  pass 
or  be  at  or  near  that  point,  and  especially  plaintiff's  husband,  Jesse  Thomas, 
and  others  who  traded  at  Halverton's  store.'' 

The  evidence  establishes  the  following  facts :  The  wires  of  ap- 
pellant were  strung  on  poles  above  and  over  the  wires  of  the  light- 
ing and  power  company  in  such  a  way  that  in  case  of  a  break  in 
appellant's  wire  it  would  fall  upon  the  wires  of  the  lighting  and 
power  company.  No  means  were  used  to  prevent  the  wire  from 
falling  upon  the  wires  of  the  lighting  company  in  case  of  a  break. 
Appellant's  wire  carried  a  very  light  current  of  electricity,  not 
gnfficient  to  injure  a  person  coming  in  contact  with  it;  but  the 
wires  of  the  lighting  and  power  company  carried  a  very  heavy 
current,  sufficient  to  cause  the  death  of  any  person  who  should 
come  in  contact  therewith.  As  early  as  8  o'clock  p.  m.  on  Decem- 
ber 25th,  the  wire  of  appellant  in  question  on  Washington  street 
was  broken  and  lay  upon  the  street  near  Halverton's  store.  About 
6  o'clock  A.  M.  on  the  26th  a  mule  being  driven  along  the  street 
came  in  contact  with  the  fallen  wire  and  was  knocked  down  and 
slightly  injured.  Otto  Lutz  broke  the  wire  and  extracted  the 
mule,  and,  in  order  to  remove  the  wire  from  the  street  where  it 
lay,  wrapped  it  around  a  post  to  which  was  attached  a  guy  wire 
of  the  lighting  and  power  company.     About  two  hours  afterwards 
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Jesse  Thomas,  in  hitching  bis  horse  to  this  post,  came  in  conta 
with  the  wire  and  was  killed.  The  wire  in  falling  had  falk 
upon  the  wires  of  the  lighting  and  power  company,  and  w. 
thereby  charged  with  sufBcient  of  the  current  of  those  wires  ■ 
cause  death  to  any  one  coming  in  contact  with  it. 

These  facta  made  a  prima  facte  case  of  actionable  n^igm 
against  appellant.  £easby  on  Elec  Wires,  §  231  et  seq.;  Eaytit 
V.  Raleigh  Ga»  Co.  (N.  C),  5  Am.  ElectL  Cas.  264,  19  S.  K  34 
26  L.  S.  A.  810,  41  Am.  St.  Hep.  786;  Boyd  v.  Portland  BU 
Co,  (Or.),  r  Am.  Electl.  Cas.  605,  66  Pac.  576,  57  I.  R  A  «2( 
Blec.  Light  £  Power  Co.  v.  Buddy  (N.  J.),  41  AtL  713,  57  L.  1 
A.  624 ;  Uggla  v.  8t.  Ry.  Co.,  4  Am.  Electl.  Cas.  389,  160  Uai 
351,  35  N.  E.  1126,  39  Am.  St.  Rep.  481 ;  Hutchiton  v.  BotU 
Qaaligkt  Co.,  122  Mass.  219.  It  was  its  duty  to  maintain  i 
system  of  electric  wires  so  that  they  should  not  endanger  the  \n\ 
of  others  or  interfere  with  their  lawful  use  of  the  public  fai^wa; 
It  was  its  duty  primarily  to  keep  its  wires  off  of  the  street  wbei 
persons  would  likely  come  in  contact  with  them ;  and  if  by  u 
chance  any  of  its  wires  should  happen  to  be  broken,  and  in  soe 
condition  become  liable  to  cause  injury  to  others,  it  was  its  dal 
to  exercise  ordinary  care  and  diligence  to  ascertain  such  fact  tn 
to  remedy  the  defect.  These  duties  come  under  the  head  of  n« 
assignable  duties,  the  negligence  in  the  performance  of  which  n 
the  negligence  of  the  appellant;  and,  if  death  resulted  by  reuoi 
thereof,  appellant  cannot  escape  the  consequences  upon  the  pie 
that  such  negligence  is  due  to  the  fault  of  its  agents  or  servsiite 
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that  this  duty  embraced  nothing  more  than  to  make  such  examina- 
tion of  the  wires  as  they  could  from  the  ground,  as  they  went 
about  adjusting  such  troubles  as  were  reported.  One  such  in- 
spector or  trouble  man  had  charge  of  all  the  wires  of  appellant 
in  the  First,  Sixth,  Third,  and  Fifth  wards  of  the  city  of  Houston. 
By  the  rules  of  the  company  the  wire  chief  and  inspectors  went 
o£F  duty  at  5.30  p.  m.,  and  did  not  come  on  again  until  7.30  a.  m., 
and  during  the  interval  there  was  no  one  to  whom  any  defect  or 
accident  to  any  of  the  wires  could  be  reported,  nor  whose  duty  it 
was  to  discover  or  remedy  it.  The  evidence  was  sufficient  to  sup- 
port the  inference  of  negligence  both  in  the  original  breaking  and 
in  the  delay  in  discovering  and  removing  the  dangerous  wire,  and 
there  is  no  suggestion  in  the  evidence  that  such  negligence  was 
due  to  any  fault  on  the  part  of  any  agent  or  servant  of  appellant, 
if  such  fact  would  exonerate  it  from  liability.  The  telephone 
wire  was  so  constructed  as  rendered  it  probable,  if  not  inevitable, 
that  in  falling  it  would  fall  upon  or  across  the  wire  of  the  light- 
ing and  power  company  and  become  charged  with  a  sufficient  cur- 
rent of  electricity  from  this  source  to  make  it  dangerous,  and 
under  the  circumstances  appellant  must  be  held  to  the  same  degree 
of  care  as  though  its  own  wires  were  charged  originally  with  such 
current.  Tel.  Co.  v.  Robinson,  50  Fed.  810,  1  C.  C.  A.  684,  16 
L.  R.  A.  545 ;  Ahem  v.  Oregon  Tel.  Co.,  4  Am.  Electl.  Cas.  349, 
24  Ore.  276,  33  Pac.  403,  35  Pac.  549,  22  L.  R.  A.  635.  The 
place  was  a  very  much  used  street  in  a  populous  and  busy  city, 
and  the  wire  was  allowed  to  remain  in  this  danfirerous  condition 
from  8  o'clock  p.  m.  to  8  o'clock  a.  m.  the  next  morning,  at  which 
time  Thomas  was  killed.  It  is  true  that  appellant  was  only  re- 
quired to  use  ordinary  care,  but  such  care  must  be  proportioned 
to  the  circumstances  of  the  case  and  the  character  and  extent  of 
the  danger.  Railway  Co.  v.  Smith,  87  Tex.  354,  28  S.  W.  520; 
Harroun  v.  Brush  Elec.  Light  Co.  (Sup.),  6  Am.  Electl.  Cas.  357, 
42  N.  Y.  Supp.  716;  Haynes  v.  Raleigh  Oas  Co.  (N*.  C),  5  Am. 
Electl.  Cas.  264,  19  S.  E.  344,  26  L.  R  A.  813,  41  Am.  St.  Rep. 
786.  It  was  for  the  jury  to  determine  whether  the  facts  consti- 
tuted actionable  negligence. 

It  18  furthert*  insisted,  under  this  assignment,  that,  not  the 
negligence  of  appellant,  but  the  act  of  Lutz  in  taking  the  wire 
op  out  of  the  street,  was  the  proximate  cause  of  the  death  of 
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Thomas.  This  contention  cannot  be  sustained.  Given  the  ci^ 
cumstance  of  the  wire  lying  in  the  street,  an  obstruction,  and  as 
shown  by  the  accident  to  the  mule  a  dangerous  obstructi<»i,  to 
travel,  it  was  reasonably  to  be  anticipated  as  a  thing  likely  to  occnr 
that  some  thoughful  and  considerate  passerby  would  take  up  the 
wire  and  endeavor  to  put  it  out  of  the  way.  It  would  be  absurd 
to  hold  that  appellant  had  a  right  to  assume  that  the  fallen  wire 
would  be  allowed  to  remain  upon  the  street,  and  that  it  could  not 
reasonably  anticipate  that  some  one  would  remove  it.  Seale  v. 
Railway  Co.,  65  Tex.  278,  57  Am.  Rep.  602;  Hayes  v.  Hyde 
Park  (Mass.),  27  K  E.  522,  12  L.  R.  A.  249;  Lundeen  v.  lAv 
ingston  Light  Co.,  6  Am.  Electl.  Cas.  322,  17  Mont.  32,  41  Pac. 
995.  There  is  no  analogy  between  this  case  and  Mars  v.  Dela- 
ware Canal  Co.,  54  Hun,  625,  8  N.  Y.  Supp.  107,  cited  by  appet 
lant,  where  a  person  wilfully  and  recklessly,  if  not  maliciously, 
started  an  engine  left  on  a  side  track  where  it  could  do  no  possibk 
harm. 

It  is  further  contended  under  this  assignment  that  the  evidence 
did  not  tend  to  show  that  Thomas'  death  was  caused  by  cominj 
in  contact  with  the  wire.  The  evidence  establishes  this  fact  almost 
conclusively.  Thomas  was  seen  by  a  person  standing  near  to  ap 
proach  the  post  and  to  put  his  arms  around  it  in  the  attempt  tc 
tie  his  horse.  As  he  did  so,  he  threw  up  his  hands  and  fell  back 
ward ;  his  death  being  practically  instantaneous.  No  other  caus( 
of  his  death  is  remotely  suggested  by  the  evidence.  The  evidenct 
made  a  proper  case  for  the  jury  as  to  the  liability  of  appellant 
and  the  court  did  not  err  in  refusing  the  requested  instruction  t< 
find  for  defendant. 

Nothing  in  the  pleadings  or  the  evidence  suggests  that  the  breai 
ing  of  the  wire,  or  allowing  it  to  remain  for  so  long  a  time  in  th 
dangerous  condition  in  which  it  was,  was  due  to  the  negligence  o 
any  agent  or  servant  of  appellant.  If  there  was  negligence,  i 
was  clearly  and  indisputably  the  negligence  of  the  appellant  itseli 
and  not  that  of  any  of  its  agents.  The  court  did  not  err  in  n 
fusing  to  submit  this  issue  to  the  jury  as  requested  by  appellant 
In  the  case  of  Cole  v.  ParJcer  (Tex.  Civ.  App.),  68  S.  W.  13( 
cited  by  appellant,  the  refusal  of  such  a  charge  was  held  error  oi 
the  ground  that  plaintiff  had  charged  negligence  of  the  defendant 
and  their  employees.     There  is  no  such  charge  here.     The  seoon 
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and    third    assignments    of    error    presenting    the    point    are 
overruled. 

Appellant  sought,  by  requested  instruction,  to  have  submitted 
to  the  jury  the  issue  of  proximate  cause,  upon  the  theory  (1) 
that  the  independent  act  of  Lutz  intervened  to  break  the  causal 
connection  between  appellant's  negligence,  if  any,  and  the  acci- 
dent, and  (2)  that  the  fact  that  the  wire  in  falling  fell  upon  the 
wires  of  the  lighting  and  power  company,  and  thus  became  charged 
with  a  dangerous  current  of  electricity,  could  not  have  been  rea- 
sonably anticipated  by  appellant.  Appellant  requested  three 
special  charges,  covering  these  points,  which  were  refused,  and 
their  refusal  is  made  the  basis  of  the  fourth,  fifth,  and  sixth 
assignments  of  error.  The  first  of  said  charges  instructed  the 
jury,  if  they  believed  that  the  act  of  Lutz  in  removing  the  wire 
was  an  independent  act,  but  for  which  the  injury  would  not  have 
been  received,  plaintiff  would  not  be  entitled  to  recover  unless  such 
act,  or  some  similar  act,  could  have  been  foreseen  by  a  person  of 
ordinary  prudence.  The  second  of  said  requested  charges  presents 
generally  the  doctrine  of  proximate  cause.  The  third  presents  the 
issue  of  proximate  cause  in  the  matter  of  foreseeing  as  likely  to 
occur  that  the  wire  of  appellant  in  falling  would  fall  upon  those 
of  the  lighting  and  power  company  and  become  thereby  charged 
with  a  dangerous  current  of  electricity.  There  was  no  error  in 
refusing  these  charges.  The  court  instructed  the  jury  generally 
upon  proximate  cause.  The  imdisputed  evidence  shows  that  the 
act  of  Lutz,  and  the  falling  of  the  wire  of  appellant  upon  the 
wires  of  the  lighting  and  power  company,  strung  immediately 
under  it,  in  case  such  wire  broke  and  fell,  were  consequences 
which  appellant  was  bound  to  foresee  as  likely  to  occur  under  all 
the  circumstances.  The  evidence  did  not  raise  an  issue  upon  these 
points. 

Appellant  requested  the  following  charges: 

"The  defendant  contends  in  this  case,  and  has  introduced  some  evidence 

tefore  you  tending  to  show,  that  Jesse  Thomas,  deceased,  had  abandoned  the 

plaintiff  prior  to  his  death,  with  the  intention  to  remain  permanently  away 

from  her.     If  you  should  find,  from  the  preponderance  of  the  testimony,  that 

the  said  Jesse  Thomas  had  abandoned  the  plaintiff,  with  the  intention  to 

penDaneiitly  remain  separated  from  her,  then  you  are  charged  that  you  may 

take  such  fact  into  consideration  in  determining  what  amount,  if  any,  you 

Aniilil  allow  plaintiff  as  a  fair  compensation  to  her  for  the  pecuniary  loss, 

nj,  flustained  by  the  death  of  the  said  Jesse  Thomas,  and  unless  you 

^.  from  the  testimony,  that  she  has  sustained  pecuniary  loss  by  his 

u  will  return  a  verdict  for  the  defendant." 
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"You  are  charged  that,  in  determining  the  amount  to  which  the  plaistiff 
in  this  case  would  be  entitled  to  recover,  you  will  not  take  into  conaideratiM 
anything  except  what  you  should  find,  from  the  evidence,  would  compeuttt 
her  for  her  pecuniary  loss,  if  any,  sustained  by  the  death  of  the  said  Jmm 
Thomas,  and,  if  you  should  believe  that  she  sustained  no  pecuniary  loss,  jou 
will  return  a  verdict  for  the  defendant." 

The  evidence  showed  that  the  relations  between  Thomas  and 
appellee,  his  wife,  were  not,  at  the  time  of  his  death,  entirely  har- 
monious. Some  of  the  evidence  tended  to  show  a  separation,  tend- 
ing to  be  permanent.  This  was  contradicted  by  other  evidence 
which  tended  to  show  that  there  had  been,  and  was  at  the  time 
of  Thomas'  death,  no  serious  break  in  their  marital  relations,  and 
that  Thomas  continued  to  visit  his  wife  and  to  contribute  to  her 
support.     Upon  this  issue  the  court  charged  the  jury  as  follows: 

"  If  you  find  for  plaintiff,  you  will  take  into  consideration  all  the  facts 
and  circumstances  in  evidence  concerning  her  husband,  and  the  relations 
existing  between  her  and  him,  and  will  allow  her  such  sum  as  will,  if  paid 
now,  fairly  compensate  her  for  the  pecuniary  damage  and  loss  which  yoa 
believe  she  has  sustained  by  reason  of  the  death  of  her  husband;  but,  ia 
assessing  such  damages,  you  will  not  take  into  consideration  or  allow  any 
compensation  to  her  as  a  solace  for  her  grief  or  for  the  loss  of  the  companion- 
ship of  her  husband.  If  you  find  for  the  defendant,  you  will  say  so,  and 
no  more." 

We  think  the  charge  was  as  full  and  specific  as  was  necessary. 
It  is  substantially  the  same  as  the  second  of  the  requested  instruc- 
tions quoted  above.  The  evidence  upon  this  point  was  conflicting, 
preponderating  rather  against  the  theory  of  abandonment.  Ap- 
pellant does  not  controvert  the  authority  of  Railway  Co,  v.  Spicker, 
61  Tex.  4e30,  48  Am.  Rep.  297,  but  contends  that  the  jury  should 
have  been  instructed  that  they  could  take  into  consideration  the 
evidence  upon  this  point  in  determining  whether  or  not  appellee 
had  sustained  pecuniary  damage  by  reason  of  the  death  of  her 
husband  and  the  amount  of  such  damage.  This,  we  think,  was 
sufficiently  done  by  the  charge  of  the  court  above  quoted. 

There  was  no  error  in  overruling  the  objection  of  appellant  to 
the  question  propounded  to  the  witness  Flavin  by  appellee.  This 
question  was  as  follows : 

"As  a  man  familiar  with  electrical  work,  is  there  a  method  by  which 
wires  of  an  upper  system  can  be  prevented  from  falling  on  the  wires  of  a 
lower  svstem  ? " 

The  objection  was  that  it  called  for  an  answer  that  was  imma- 
terial and  irrelevant  and  merely  the  opinion  of  the  witness  upon 


Tsz.]  CiTizBNs'  TsuBFHOKE  Co.  V.  Thomas.  959 

a  matter  upon  which  the  jury  was  qualified  to  pass.  The  witness 
answered :  "  Yes,  sir ;  it  can  be  put  up  that  way."  The  witness 
was  being  examined  as  an  expert,  and  the  objection  that  the  ques- 
tion called  for  his  opinion  was  not  tenable.  Standing  alone  the 
answer  might  be  said  to  be  immaterial,  in  that  appellant  could  not 
have  been  required  to  make  use  of  appliances  to  prevent  its  wires 
from  falling  upon  those  of  the  lighting  and  power  company,  unless 
such  appliances  were  practicable;  but  the  court  did  not  err  in 
allowing  the  question  to  be  asked  as  a  proper  and  necessary  pre- 
liminary to  further  interrogatory  as  to  the  practicability  of  such 
appliances.  There  being  no  further  evidence  upon  this  point, 
appellant  should  have  moved  to  strike  out  the  answer,  or  other- 
wise had  it  withdrawn  from  the  jury.  The  objection  that  the 
evidence  was  not  relevant  to  any  issue  raised  by  the  pleadings  can- 
not be  sustained. 

After  charging  the  jury  as  to  the  measure  of  duty  of  appellant 
in  stringing  its  wires  and  in  keeping  them  in  reasonably  safe  con- 
dition, the  court  instructed  them: 

*'The  defendant  was  presumed  in  law  to  have  that  knowledge  of  the  con- 
dition of  its  wires  which  it  could  have  had  by  the  exercise  of  that  degree  of 
care,  prudence,  and  diligence  that  an  ordinarily  prudent  person  would  have 
under  the  same  or  similar  circumstances." 


The  objections  to  this  charge,  in  the  tenth  assignment  of  error, 
are  not  sound.  The  charge  quoted  is  a  correct  statement  of  the 
law,  and  was  called  for  upon  the  issues  raised  by  the  pleadings 
and  evidence.  It  cannot  be  said  that  it  conveys  to  the  jury  the 
impression  that,  in  the  opinion  of  the  court,  some  knowledge  of 
the  condition  of  the  wires  could  have  been  obtained  by  appellant 
by  the  exercise  of  ordinary  care,  any  further  than  that  any  charge 
upon  an  issue  would  have  that  efiPect.  The  assignment  cannot  be 
sustained. 

The  eleventh  assignment  of  error  assails  the  charge  of  the  court 
instructing  the  jury  upon  the  issue  of  negligence  "  in  the  matter 
of  maintaining  the  wires  in  proper  condition,  or  in  permitting  the 
wire  to  fall,  or  in  permitting  it  to  remain  down  and  out  of  place.'' 
It  is  contended  by  appellant  that  the  petition  does  not  charge  negli- 
gence in  maintaining  the  wire  in  proper  condition,  but  only  in  per- 
mitting it  to  fall  and  remain  down.  We  think  that  the  charge  of 
negligence  in  permitting  the  wire  to  fall  and  remain  down  fairly 
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included  the  charge  of  negligence  in  the  matter  of  maintaining  the 
wires  in  proper  condition.  The  jury  could  not  have  understood, 
from  the  charge,  that  any  other  element  of  negligence  was  sub- 
mitted to  them  than  those  alleged  in  the  petition. 

The  same  answer  may  be  made  to  the  objection  to  the  charge  as 
set  out  in  the  twelfth  assignment,  upon  the  issue  of  negligence  in 
permitting  the  wire  to  remain  around  the  guy  post  after  it  had 
been  placed  there  by  Lutz.  This  was  necessarily  included  in  the 
charge  of  negligence  in  permitting  the  wire  to  remain  down. 

The  thirteenth  assignment  of  error,  complaining  of  the  charge 
of  the  court  as  to  the  relations  existing  between  appellee  and  her 
husband,  and  which  has  been  set  out  in  full  in  this  opinion,  is 
without  merit.  It  does  not  assume  the  existence  of  any  contro- 
verted fact,  as  contended  by  appellant. 

By  the  fourteenth  assignment  of  error  appellant  complains  of 
the  refusal  of  a  requested  charge,  as  follow : 

"  You  are  charged  that,  if  you  believe  from  the  evidence  that^  at  the  time 
the  said  Jesse  Thomas  came  to  Halverton's  store,  and  to  the  plaoe  where 
he  came  in  contact  with  the  telephone  wire,  if  he  did  so  come  in  contact  with 
the  same,  it  was  daylight,  and  the  said  Jesse  Thomas  saw,  or  in  the  ezerdie 
oi  ordinary  care  ought  to  have  seen,  the  wire  before  touching  the  same,  and 
il  you  believe  that  in  touching  said  wire,  if  he  did  so  touch  the  same,  the  said 
Thomas  failed  to  use  that  degree  of  care  which  a  man  of  ordinary  prudence 
would  have  used  under  the  same  circiunstances,  and  that  but  for  this  want 
of  care  on  his  part  the  accident  would  not  have  happened,  you  will  return 
your  verdict  for  the  defendant.'' 

It  is  admitted  that  the  court  gave  a  charge  upon  contributory 
negligence  based  upon  the  requested  charge,  and  substantially  the 
same,  except  that  the  words  "  it  was  daylight "  were  stricken  out. 
The  assignment  is  without  merit. 

The  fifteenth  and  sixteenth  assignments  of  error  present  the 
objections  that  the  verdict  is  against  the  great  weight  and  pre- 
ponderance of  the  evidence  and  is  excessive  in  amount.  We  over- 
rule both  assignments  without  further  comment. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 
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Benson  v.  Amebigan  Illuminating  Co. 

New  York  —  Steuben  County  —  Jan.  21,  1907. 

102  N.  Y.  Supp.  206. 

EuBCTBic  Light  Companies  —  Defective  Wmmo  bt  Customeb  —  Right 
OF  Company  to  Shut  off  Cubbent.  —  Where  an  electric  light  company 
had  wired  a  dentist's  office,  and  the  dentist  had  made  defective  and 
dangerous  connections  therewith,  and  had  refused  to  make  such  connec- 
tions safe,  the  light  company  cannot  be  held  liable  for  shutting  off  the 
current. 

Appeal  by  defendant  from  a  judgment  of  a  Justice's  Court  in 
favor  of  the  plaintifiF.     Reversed. 

Orcutt,  Bobbins  &  Brown,  for  appellant. 

Whiteman  &  Hill,  for  respondent. 

Opinion  by  Buerell,  J. : 

This  action  is  brought  by  the  plaintiff,  who  is  a  dentist  by  pro- 
fession, against  the  defendant,  for  damages  occasioned  by  the  de- 
fendant company  in  refusing  to  furnish  the  plaintiff  electric  light 
for  the  period  of  about  nine  days.  The  evidence  shows  that  about 
the  middle  of  June,  1905,  on  the  application  of  the  plaintiff,  the 
defendant  installed  a  meter  in  the  plaintiff's  place  of  business,  in 
the  city  of  Homell,  N.  Y.,  did  necessary  wiring,  and  made  con- 
nections with  a  bull's-eye  reflecting  light  which  the  plaintiff  then 
had  and  used  in  front  of  his  dentist  chair,  for  use  on  dark  days 
and  at  night,  for  illuminating  a  patient's  mouth.  Subsequently 
the  plaintiff  did  some  wiring  himself,  beyond  this  light  to  a  sign 
out  of  a  window  and  to  a  lathe,  and  which  was  a  live  wire  beyond 
this  light  when  the  switch  was  open.  Subsequently  the  defend- 
ant informed  the  plaintiff  that  the  wiring  he  had  done  himself  was 
defective  and  dangerous;  that  the  connection  near  the  chair  used 
by  patients  was  liable  to  set  a  lady's  dress  on  fire.  The  defendant 
thereupon  cut  off  the  defective  wiring,  and  the  plaintiff  then 
agreed  not  to  connect  up  the  defective  wiring  again,  but  subse- 
quently did  so,  by  making  slight  changes,  and  also  attached  two 
more  wires  back  of  the  bull's-eye  light  connected  up  by  the  de- 
fendant and  near  the  meter,  and  was  again  on  two  occasions  in- 
formed by  the  defendant,  in  effect,  that  the  wiring  was  defective 
and  dangerous  and  liable  to  set  the  building  on  fire  and  requested 
61 
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to  remedy  the  same,  which  the  plaintifiF  on  the  last  occasion  re- 
fused to  do,  and  on  November  21,  1905,  the  defendant,  finding 
the  wires  still  remaining  in  the  same  condition,  shut  ofiF  the  ele^ 
tricity,  and  the  plaintiflF  was  without  electric  light  for  the  space 
of  about  nine  days ;  the  light  being  again  turned  on  by  the  defend- 
ant after  service  on  it  of  a  notice  in  writing  under  section  65  of 
the  transportation  corporations  act. 

It  would  seem  to  me  from  the  evidence  in  this  case  that  the 
plaintiff  had  a  duty  to  perform  in  seeing  to  it  that  the  wires  he 
had  attached  and  which  carried  the  electricity  around  his  office 
were  made  safe,  and  especially  so  when  his  attention  had  been 
repeatedly  called  to  the  fact  that  his  wiring  was  dangerous  and 
liable  to  set  a  patient's  dress  on  fire  as  well  as  the  building. 
Under  such  circumstances  it  was  his  duty  to  have  made  it  safe, 
without  waiting  for  interference  on  the  part  of  any  other  perscm, 
and,  when  the  plaintiff  failed  to  do  so,  it  became  the  duty  of  the 
defendant,  the  defendant  having  full  knowledge  of  the  dangerous 
conditions  existing,  to  see  to  it  that  no  one  was  injured  by  the 
electricity  which  it  produced  and  sent  through  these  defective 
wires. 

If  the  plaintiff  suffered  the  loss  of  work  during  the  period  the 
light  was  off,  he  contributed  to  it  by  absolutely  refusing  to  put 
his  wires  in  proper  condition  to  be  safely  used.  In  the  case  of 
Isaac  Thomas,  Administrator,  v.  Maysville  Gas  Company,  Im- 
pleaded, etc.  (Ky.),  7  Am.  Electl.  Cas.  588,  56  S.  W.  153,  53 
L.  R.  A.  147,  which  holds  "  that  a  corporation  which  generates 
and  sends  electricity  into  the  wires  of  a  street  railway  company 
is  chargeable  with  the  duty  to  see  that  such  wires  are  properlj 
insulated,  and  it,  as  well  as  the  street  railway  company,  is  liabh 
for  failure  to  perform  that  duty,  if  a  person  is  killed  because  th< 
wires  are  not  properly  insulated,"  the  principle  is  the  same  as  th< 
case  at  bar.  In  the  case  at  bar  the  defendant  is  a  corporatioi 
generating  and  sending  electricity  into  its  wires  as  well  as  tht 
wires  belonging  to  others.  It  was  sending  its  electricity  into  tht 
defective  wires  of  the  plaintiff,  knowing  the  wires  to  be  defectivt 
and  dangerous  to  persons  coming  in  contact  therewith  as  well  ai 
to  the  building  in  which  they  were  located,  and  it  was  the  dut^ 
of  the  defendant  to  remove  the  danger  when  the  plaintiff  refusec 
so  to  do. 
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In  the  case  above  cited  the  Maysville  Gas  Company  generated 
and  furnished  the  electricity  to  the  Maysville  Railway  Company, 
and  delivered  it  into  the  wires  of  the  street  railroad  company,  and 
on  the  occasion  of  accident,  by  virtue  of  the  wires  owned  by  the 
street  railway  company,  the  question  was  squarely  presented  as 
to  which  company  was  liable,  and  the  court  there  says : 

''That  there  was  a  duty  imposed  by  law  upon  the  street  railway  company 
to  keep  its  wires  properly  insulated,  so  that  those  whose  business  or  pleasure 
lirought  them  in  dangerous  proximity  to  them  might  be  protected  from  the 
deadly   current  which  they  conducted,  cannot  be  questioned.    Without  the 
eleetric  current  which  the  gas  company  sent  through  them,  contact  with  them 
was  harmless.    When  so  charged,  they  became  instruments  of  death,  threat- 
ening the  lives  of  those  who,  perchance,  came  in  contact  with  them.    Did  the 
fact  that  the  gas  company  supplied  the  harmless  wires  with  the  force  which 
converted  them  into  a  death-dealing  agency  make  it  responsible  for  the  injury 
which  resulted  in  the  death  of  the  intestate?    The  exact  question  submitted 
has  not,  so  far  as  we  are  aware,  been  answered  by  any  court  of  last  resort. 
*    *     *     By  the  machinery  in  use  by  the  gas  company  it  produced  and  con- 
trolled the  electricity.     It  is  presumed  to  and  did  know  the  dangerous  force 
it  was  putting  in  motion.     *     *     •    Knowing  the  dangerous  character  of  the 
force  it  supplied,  it  was  bound  to  use  the  care  commensurate  with  the  danger 
of  its  employment.     •     •     •     Considering  the  dangerous  character  of  the 
foree  produced  by  the  gas  company,  there  was  a  duty  imposed  on  each  to 
see  that  the  wires  into  which  it  was  sent  were  properly  insulated.     •     *     * 
When  one  through  the  instrumentality  of  machinery  can     *     •     •     produce 
such  a  deadly  force  as  electricity,  he  should  be  compelled  to  know  that  the 
means  of  its  distribution  are  in  such  condition  that  those  whose  business  or 
pleasure  may  bring  them  in  contact  with  it  may  do  so  with  safety." 

In  the  case  of  McLaughlin  v.  Louisville  Electric  Light  Co. 
(Ky.),  6  Am.  Electl.  Cas.  255,  37  S.  W.  851,  34  L.  R.  A.  812, 
the  court  said : 

"Electricity  is  a  powerful  and  subtle  force,  and  its  nature  and  manner  of 
use  not  well  understood  by  the  public;  nor  its  presence  easily  determined  or 
ascertained.  •  •  •  fhe  daily  avocation  of  many  thousands  of  necessity 
bring  them  near  to  this  subtle  force,  and  it  seems  clear  that  the  electric 
eompanies  should  be  held  to  the  use  of  the  utmost  care  to  avoid  injuring 
thoee  whose  business  or  pleasure  requires  them  to  come  near  such  a  death- 
dealing  force." 

In  the  case  at  bar  no  one  was  injured,  but  on  the  broad  ground 
taken  by  the  cases  cited  it  would  seem  that  the  defendant  com- 
pany was  clearly  within  its  rights  when  it  refused  to  longer  allow 
its  electricity  to  run  through  these  defective  wires  and  thus  avoid 
any  possible  liability  of  fire  or  accident  to  any  person  on  its  part, 
and  from  the  evidence  it  would  seem  that  the  defendant  did  all 
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in  its  power  to  induce  the  plaintiff  to  remedy  the  defects  and 
make  the  wires  safe,  and  only  turned  the  current  off  as  a  last 
resort  after  the  absolute  refusal  of  the  plaintiff  so  to  do ;  the  de- 
fendant company  understanding  the  nature  of  the  force  they  were 
generating  and  the  dangerous  condition  of  the  wirings  and  the 
damage  liable  to  result  both  to  person  and  property  therefrom  if 
longer  continued.  There  was  no  wilful  refusal  by  the  defendant 
to  furnish  electricity  under  proper  conditions. 

From  the  evidence  on  the  trial  there  was  no  question  but  that 
the  wiring  was  dangerous.  It  had  been  examined  by  the  chief 
of  the  fire  department  and  fire  warden  of  the  city,  who  pronounced 
it  dangerous.  The  defendant  company  before  turning  on  the 
current  again  took  the  precaution  of  notifying  the  owner  of  the 
building  as  well  as  the  fire  warden.  I  think  whatever  damage 
the  plaintiff  suffered  by  being  deprived  of  this  light  was  largel; 
his  own  fault,  and  not  the  fault  of  the  defendant. 

The  conclusion  arrived  at  from  the  cases  cited  makes  it  unneces- 
sary to  consider  the  other  questions  urged  on  the  argument. 

The  judgment  of  the  court  below  should  be  reversed,  with  coeta 
Ordered  accordingly. 


PoLiTOwiTz  V.  Citizens^  Telephone  Co. 

Missouri  —  Kansas  City  Court  of  Appeals  —  Feb,  4»  1907, 

123  Mo.  App.  77,  99  S.  W.  756. 

Injury  from  Contact  with  Telephone  Wire  Fallen  Across  Railwa 
Wire  —  Instructions.  —  In  an  action  for  injuries  received  by  oonia< 
with  a  telephone  wire  which  had  broken  and  fallen  across  a  dangerous! 
charged  wire  of  a  railway  company,  the  petition  alleged  that  defendant 
wires  were  not  properly  insulated;  that  they  were  not  substantially  a 
tached  to  the  poles;  that  they  were  strung  immediately  above  and  i 
close  proximity  to  the  wires  of  a  railway  company,  so  that  they  wonl 
likely  come  in  contact  with  said  wires,  and  would  be  charged  and  cause 
to  burn,  break,  and  fall  from  their  fastenings;  that  plaintiff  inadver 
ently  came  in  contact  with  said  wires  and  was  injured.  It  was  be] 
that  it  was  proper  to  instruct  the  jury  that  if  defendant  maintained  it 
wires  directly  above  the  railway  wires,  and  knew  or  ought  to  hai 
known  that  the  railway  wires  were  charged  with  a  current  of  high  vol 
age,  then  it  was  the  duty  of  the  defendant  to  use  such  care  as  would  I 
commensurate  with  the  circumstances  and  conditions  to  prevent  its  win 
from  coming  in  contact  with  said  railway  wires  or  to  insulate  its  wire 
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and  if  defendant  failed  to  use  such  care  as  a  reasonably  prudent  person 
would  have  used  to  fasten  its  said  wires,  and  a  wire  did  fall  across  the 
railway  wire  and  plaintiff  was  thereby  injured,  a  recovery  should 
be  liad. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Affirmed. 

Vinton  Pike  and  Oeo.  W.  Groves,  for  appellant. 

W.  K.  Amick,  Frank  Harl,  and  Eugene  Silverman,  for  re- 
qxmdent. 

Opinion  by  Bboaddus,  P.  J. : 

The  appellant  is  here  without  an  abstract  of  any  of  the  evidence 
in  the  case  and  asks  us  to  review  the  action  of  the  court  in  giving 
certain  instructions  on  behalf  of  plaintiff  and  refusing  to  give  cer- 
tain other  instructions  asked  by  defendant. 

It  is  contended  that  instruction  numbered  2,  given  at  the  in- 
stance of  plaintiff,  is  not  within  the  issues  of  the  pleadings.  The 
instruction  is  as  follows : 

"  If  the  jury  believe  from  the  evidence  that  defendant  constructed  or  main- 
tained its  telephone  wires  directly  above  the  wires  of  the  railroad  company 
mentioned  in  evidence,  and  that  said  wires  of  the  railway  company  at  Twen- 
tieth street  were  charged  with  a  current  of  high  voltage,  and  that  the 
defendant  knew  or  ought  to  have  known  said  fact,  then  it  was  the  duty  of 
the  defendant  to  use  such  care  as  would  be  commensurate  with  the  circum- 
stances and  conditions  to  prevent  its  wires  from  coming  in  contact  with  said 
railway  wires  or  to  insulate  its  wires,  so  that,  if  they  did  come  in  contact 
with  said  railway  wires,  the  electricity  would  not  be  transmitted  upon 
defendant's  wires,  and  if  the  jury  believe  that  the  defendant  failed  to  use 
such  care  as  a  reasonably  prudent  person  would  have  used  to  fasten  its  said 
so  that  they  would  not  fall,  and  if  because  of  that  fact  the  defendant's 
did  fall  upon  the  railway  wires,  and  that  defendant's  said  wires  were 
not  insulated  and  in  falling  came  in  contact  with  the  railway  wires  and 
became  charged  with  a  current  of  electricity  of  high  voltage,  and  being  so 
charged  hung  down  in  the  street,  and  the  plaintiff  while  walking  upon  the 
street  came  in  contact  with  the  defendant's  said  wires,  not  knowing  the 
danger,  and  was  injured  thereby,  then  the  verdict  of  the  jury  should  be  for 
the  plaintiff." 

The  allegations  of  the  petition  in  general  are  that  defendant's 
wires  being  charged  with  a  dangerous  amount  of  electricity  were 
carelessly  and  negligently  constructed,  maintained,  and  operated. 

Among  the  specific  allegations  of  negligence  are  the  following: 
That  defendant's  wires  were  not  properly  insulated ;  that  they  were 
not  substantially  attached  to  the  poles ;  that  they  were  strung  im- 
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mediately  above  and  in  close  proximity  to  the  wires  of  the  St. 
Joseph  Light,  Heat  &  Power  Company,  which  were  highly  charged 
with  electricity,  and  in  close  proximity  to  the  wires  and  iron  lamp 
frame  of  the  city  of  St.  Joseph  at  Eighteenth  and  Olive  streets, 
which  was  also  conducting  currents  of  electricity,  so  that  they 
would  likely  come  in  contact  with  said  wires  and  iron  frame  and 
would  be  charged  with  electricity  and  caused  to  bum,  break,  and 
fall  from  their  fastenings.  The  petition  then  proceeds  to  state 
that  by  reason  of  the  alleged  acts  of  negligence  defendant's  wires 
fell  on  the  wires  of  the  said  railway  company,  became  charged 
with  electricity,  and  fell  to  the  ground,  and  that  plaintiflF  inad- 
vertently came  in  contact  with  the  same  and  was  injured  It 
seems  to  us  that  the  instruction  is  clearly  within  the  issues  raised 
by  the  pleadings,  as  it  predicates  plaintiflF's  right  to  recover  spe- 
cifically upon  the  said  allegations. 

The  defendant  further  insists  that  there  was  no  evidence  to 
support  the  instruction.  As  no  part  of  the  testimony  is  abstracted, 
defendant  seeks  to  show  the  fact  by  the  ingenius  expedient  of  re- 
ferring to  the  action  of  the  court  in  giving  an  instruction  that  its 
wires  were  not  placed  negligently  in  proximity  to  the  said  railway 
wires.  This  is  a  novel  way  of  getting  the  evidence  on  trial  before 
an  appellate  court.  And  it  is  possible  for  the  court  by  process  of 
reasoning  a  priori  to  get  an  idea  of  what  the  evidence  was;  but 
we  do  not  care  to  venture  upon  the  experiment.  Besides,  we  are 
not  required  to  do  so.  The  law  requires  that  the  appellant  should 
produce  his  evidence. 

Other  errors  assigned  as  to  the  action  of  the  court  in  giving  and 
refusing  instructions  cannot  be  considered  intelligently  for  a  simi- 
lar reason.  The  case  was  of  a  complicated  character,  owing  to 
the  alleged  cause  of  injury.  We  have  before  us  only  the  plead- 
ings and  the  instructions,  and  as  the  instructions  are  directed  to 
the  issues,  in  the  absence  of  the  testimony  to  show  that  there  was 
error,  we  are  bound  to  presume  that  there  was  not. 

Affirmed. 

Ellison,  J.,  concurs.     Johnson,  J.,  not  sitting. 
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Evans  v.  Eastern  Kentucky  Telephone  &  Telegraph  Co. 

Kentucky  Court  of  Appeals  —  Feb,  H,  1907. 
124  Ky.  620,  99  S.  W.  936. 

1.  Damaqb  fbom  Lightning  Entering  House  Over  Telephone  Wire  —  Act 

or  God.  —  In  an  action  for  damages  caused  by  lightning  entering  a  house 
over  telephone  ¥rires  left  connected  with  the  house  by  the  defendant 
company,  it  was  held  that  while  lightning  was  the  act  of  God,  the  carry- 
ing of  the  lightning  into  the  plaintiff's  house  was  the  act  of  the 
defendant. 

2.  Same  —  Degree  of  Care  Question  for  Jury.  —  It  was  a  question  for  the 

jury  whether  the  defendant  telephone  company  had  used  such  care  as 
might  be  reasonably  expected  of  a  person  of  ordinary  prudence  under  the 
circumstances. 
Z.  Same  —  Contributort  Negligence  —  Question  for  Jury.  —  Where  the 
plaintiff  had  ordered  the  defendant  to  take  out  both  the  telephone  box 
and  the  wires,  it  was  a  question  for  the  jury  whether  he,  by  his  want  of 
care,  contributed  to  the  loss,  or  acquiesced  in  the  wires  remaining  in  the 
house  when  he  knew,  or  by  ordinary  care  should  have  known,  the 
danger. 

Appeal  by  plaintifiF  from  a  judgment  in  favor  of  defendant. 
Reversed. 

8.  P.  Stamper,  for  appellant. 
Henry  Watson,  for  appellee. 

Opinion  by  Hobson,  J. : 

Lewis  Evans  owns  a  house  and  lot  in  the  town  of  Proctor,  Lee 
county,  Ky.  In  August,  1902,  he  made  a  contract  with  the  East- 
em  Kentucky  Telephone  &  Telegraph  Company  by  which  it  placed 
a  telephone  box  in  his  house  connected  by  wire  to  the  defendant's 
exchange,  and  he  agreed  to  pay  it  the  sum  of  one  dollar  a  month 
for  a  period  of  twelve  months  for  the  use  of  the  telephone.  At 
the  end  of  the  year  he  notified  the  telephone  company  to  remove 
the  telephone  box  and  wires  from  his  house.  It  took  out  the 
telephone  box,  but  failed  to  remove  the  wires,  simply  cutting  them 
loose  from  the  telephone  box  and  leaving  them  in  the  house. 
Thus  things  stood  until  July  10,  1904,  when  there  was  a  severe 

IiisbtAiAff  Entering  Building  OTcr  Teleplione  \^irea.^See  note  to 
8  Am.  Electl.  Cas.  591-610. 

Oilier  oaaea  in  tliia  Tolume  relating  to  injuries  from  lightning  enter- 
ing buildings  are  collected  in  note  to  WeUa  v,  N.  E.  Telephone  Co.,  ante. 
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thunderstorm  and  the  lightning  struck  a  locust  tree  not  far  fnun 
Evans'  house  to  which  the  wire  of  the  telephone  company  wai 
attached.  The  lightning  tore  up  the  tree  and  passed  along  the 
■wire  into  the  house,  tearing  up  the  room  in  which  the  wires  had 
been  left  and  dama^ng  the  property.  The  wiree  had  remained 
in  his  house  about  ten  months  after  the  telephone  box  was  taken 
out  before  the  house  was  struck  by  lightning.  During  this  time 
Evans  knew  that  the  wires  were  still  in  the  house,  but  did  not 
request  the  telephone  company  to  take  them  out,  not  knowing  tlut 
it  was  dangerous  for  the  wires  to  remain  attached  to  the  houw 
after  the  box  had  been  taken  away,  this  being  the  first  experience 
he  ever  had  with  a  telephone.  He  sued  the  company  for  danuget 
to  the  house,  charging  that  the  loss  was  due  to  its  negligence.  The 
defendant  filed  an  answer  denying  the  allegations  of  the  petitlim. 
On  the  trial  the  plaintiff  proved,  in  substance,  the  facts  we  hive 
stated.  The  court  peremptorily  instructed  the  jury  to  find  for  the 
defendant.  This  was  done,  and,  judgment  having  been  entered 
dismissing  the  plaintiff's  petition,  he  appeals. 

It  is  insisted  that  the  loss  was  due  to  the  act  of  Giod,  and  thit 
the  plaintiff  was  as  much  re^>onsible  for  the  trouble  ss  the  de- 
fendant. While  lightning  is  the  act  of  God,  the  carrying  of  the 
lightning  in  the  plaintiff's  bouse  on  its  wire  which  it  had  left  ia 
the  house  was  the  act  of  the  defendant,  and  it  was  a  question  tot 
the  jury  whether  the  defendant  had  used  such  care  as  might  he 
reasonably  expected  of  a  person  of  ordinary  prudence  under  the 
circumstances.     The  plaintiff  had  ordered  the  defendant  to  take 
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where  damage  from  lightning  occurs  through  its  failure  to  remove  its  wires 
when  the  person  living  in  the  house  has  ceased  to  subscribe  for  a  telephone." 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


Temple  v.  McComb  City  Electbic  Light  &  Poweb  Co. 

Miasiaaippi  Supreme  Court  —  Feb.  18,  1907. 
89  Miss.    1,   42   So.   874. 

1.  ELBCTBiCTrT  —  Cabe  Requibed  in  Handling.  —  Corporations  handling  the 

dangerous  agency  of  electricity  are  bound,  and  justly  bound,  to  the 
very  highest  measure  of  skill  and  care  in  dealing  with  such  a  deadly 
agency. 

2.  WnoBs  IN  Tbebs  —  Notice  of  Habit  of  Small  Bots  to  Climb  Trees. — 

The  immemorial  habit  of  small  boys  to  climb  little  oak  trees  filled  with 
abundant  branches  reaching  almost  to  the  ground  is  a  habit  which  cor- 
porations stretching  their  wires  over  such  trees  must  take  notice  of. 

Appeal  by  plaintiff  from  a  judgment  sustaining  a  demurrer* 
Reversed. 

Action  by  Willie  Temple,  a  child  ten  years  of  age,  for  damages  for  injuries 
alleged  to  have  been  received  by  coming  in  contact  with  a  live  wire  of  de- 
fendant. The  declaration  alleges  that  the  defendant,  in  transmitting  elec- 
tricity, which  it  knew  to  be  a  dangerous  agency,  through  a  thickly  settled  part 
of  McComb  City,  had  negligently  removed  the  insulation  from  its  wires  at  a 
place  where  said  wires  passed  through  a  tree  which  had  numerous  branches 
extending  almost  to  the  ground,  and  in  which  plaintiff  and  other  children 
played,  and  that  by  reason  of  the  removal  of  the  insulation  from  said  wires 
they  thereby  became  dangerous,  while,  if  properly  insulated,  they  would  have 
been  harmless,  and  that  plaintiff,  being  ignorant  of  their  dangerous  condi- 
tion, while  climbing  among  the  branches  of  said  tree,  came  in  contact  wit!i 
that  part  of  said  wires  from  which  the  insulation  had  been  removed,  and 
received  the  injuries  complained  of.  The  defendant  demurred  on  the  ground 
that  the  declaration  does  not  allege  (1)  that  the  defendant  had  reason  to 
believe  that  said  wires  were  so  constructed  and  in  such  place  and  manner 
as  to  result  in  injury  to  plaintiff  or  any  one  else;  (2)  that  it  was  through 
the  fault  of  defendant  that  plaintiff  was  injured,  but  that,  on  the  other 
hand,  shows  that  it  was  through  the  fault  of  plaintiff  that  said  accident 
oocurred.    The  court  sustained  the  demurrer,  and  plaintiff  appeals. 

Gave  Beqitired  of  Eleetiieal  Gompanles.  —  See  note  to  Cfueat  v.  Edi- 
won  lUumtnating  Co.,  post. 

AttimetiTe  NuUmnees*  —  As  to  when  the  stringing  of  electric  wires  eon* 
stitntes  a  nuisance  attractive  to  children,  see  May  field  Water  d  L.  Co.  v» 
WehVa  Adm'r,  poat. 
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Quin  (&  Williams  and  F.  H.  Lotterhos,  for  appellant. 
Mixon  &  Butler,  for  appellee. 

Opinion  by  Whitfield,  C.  J. : 

The  citizens  of  a  municipality  have  the  right  to  the  reasonablB 
use  of  the  streets,  not  only  on  their  surface,  but  above  their  8ll^ 
face.     Many  uses  of  the  streets,  or  the  spaces  above  the  streets, 
may  be  readily  imagined  in  cities,  where  buildings  are  erected 
twenty  to  fifty  stories  high,  that  might  not  be  available  in  an 
ordinary  town.     The  corporations  handling  the  dangerous  agency 
of  electricity  are  bound,  and  justly  bound,  to  the  very  hi^est 
measure  of  skill  and  care  in  dealing  with  these  deadly  agencies. 
The  appellee  had  the  right  to  such  reasonable  use  of  the  streets 
for  its  poles  and  wires  as  the  conditions  existing  at  the  time  in 
the  community  warranted.     On  the  other  hand,  the  appellant  had 
the  reciprocal  right  to  what  was  a  reasonable  use  of  the  streets  on 
his  part.     The  rights  of  the  appellant  and  the  appellee  are  mutual 
and  reciprocal.     Neither  could  so  use  his  own  rights  as  to  wan- 
tonly injure  the  other.     These  two  correlative  rights,  if  the  law  is 
obeyed,  operate  in  perfect  harmony  with  each  other.     There  are 
no  interferences,  and  no  vacancies  in  the  sphere  of  their  harmoni- 
ous movement. 

The  declaration  shows  that  the  tree  in  which  this  boy  was  in- 
jured, by  contact  with  an  uninsulated  wire,  was  an  oak  tree,  a 
little  tree  abounding  in  branches  extending  almost  to  the  ground ; 
just  sucli  a  tree  as  the  small  boys  of  any  community  would  be 
attracted  to,  and  use,  in  their  play.  Whether  this  appellee  knew 
that  this  particular  small  boy  was  in  the  habit  of  climbing  this 
tree  or  not,  it  is  clear  from  the  averments  of  the  declaration  that  it 
did  know  the  tree,  tlie  kind  of  tree,  and,  knowing  that,  knew  that 
any  person  of  practical  common  sense  would  know  —  that  it  was 
just  the  kind  of  a  tree  that  children  might  climb  into  to  play  in 
the  branches.  It  is  perfectly  idle  for  the  appellee  to  insist  that  it 
was  not  bound  to  have  reasonably  expected  the  small  boys  of  the 
neighborhood  to  climb  that  sort  of  tree.  The  fact  that  such  boy 
would,  in  all  probability,  climb  that  particular  tree,  being  the  kind 
of  tree  it  was,  was  a  fact  which,  according  to  every  sound  prin- 
ciple of  law  and  common  sense,  this  corporation  must  have  antici- 
pated.    The  argument  that  it  did  not  almost  suggests  the  query 
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hether  the  individuals  composing  this  corporation,  its  employees 
ad  agents,  had  forgotten  that  they  were  once  small  boys  them- 
elves.     The  immemorial  habit  of  small  boys  to  climb  little  oak 
jrees  filled  with  abundant  branches  reaching  almost  to  the  ground 
is  a  habit  which  corporations  stretching  their  wires  over  such 
trees  must  take  notice  of.     This  court,  so  far  as  the  exertion  of 
its  power  in  a  legitimate  way  is  concerned,  intends  to  exert  that 
power  so  as  to  secure,  at  the  hands  of  these  public  utility  corpora- 
tions, handling  and  controlling  these  extraordinarily  dangerous 
agencies,  the  very  highest  degree  of  skill  and  care. 

The  judgment  of  the  court  below  is  reversed,  the  demurrer  over- 
ruled, and  the  cause  remanded. 


Gloucester  Electric  Co.  v.  Dover. 

United  States  Circuit  Court  of  Appeals,  First  Circuit  —  Feb.  18,  1907. 

163   Fed.    139. 

1.  Ikjubt  to  Teixphonk  Lineman  fbom  Contact  with  ELEcnuc  Light 

WiBB  —  Assumption  of  Risk  —  Due  Cabe.  —  In  an  action  by  a  tele- 
phone lineman  against  an  electric  light  company  for  injuries  sustained 
from  contact  with  a  defectively  insulated  wire  of  the  defendant  while 
climbing  a  telephone  pole,  it  was  held  that  the  doctrine  of  assumption 
of  risk  did  not  apply;  that,  as  to  the  defendant,  it  was  a  question  of 
due  care  and  reasonable  inspection  of  wires  known  to  be  dangerous  when 
out  of  repair;  that,  as  to  the  plaintiff,  it  was  a  question  of  due  care  in 
doing  his  work  in  a  situation  which  he  knows  necessarily  involves  some 
hazard. 

2.  Same  —  Conteibutobt   Neguoence.  —  The   fact   that   the   plaintiff   knew 

that  one  man  had  ascended  the  pole  before  him;  that  he  looked  and  saw 
the  proximity  of  the  wire  to  the  pole  and  testified  that  it  seemed  all 
right;  that  when  opposite  the  wire  he  felt  a  sway  of  the  pole  and  that 
was  the  last  he  remembered,  did  not  render  him  guilty  of  contributory 
negligence  as  a  matter  of  law. 

3.  Same  —  Instbuctions.  —  Instructions  as  to  contributory  negligence  were 

erroneous  in  that  the  jury  were  led  to  determine  the  degree  of  care 
required  of  the  plaintiff  according  to  his  own  situation  and  not  with 
reference  to  what  men  of  ordinary  care  and  prudence  would  hcve  done 
under  the  circumstances. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dif 
trict  of  Massachusetts. 
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John  Lowell  and  James  A.  Lowell,  for  plaintiff  in  error. 

WUliam  A.  Pew,  Jr.,  for  defendant  in  error. 

Before  FoTNAM  and  Lowell,  Circuit  Judges,  and  Aldbich, 
District  Judge. 

Opinion  hy  Aldbich,  District  Judge: 

At  the  time  of  the  injury  complained  of  the  Gloucester  Electric 
Company,  the  defendant  below,  maintained  an  electric  lighting 
system  in  and  about  the  city  of  Gloucester,  and  Joseph  R.  Dover, 
the  plaintiff  below,  was  an  employee  of  the  N'e.w  England  Tele- 
phone &  Telegraph  Company,  which  maintained  a  system  of  wiraa 
in  the  same  locality. 

At  the  place  of  injury  on  East  Main  street  there  were  two  poles, 
one  belonging  to  the  telephone  company,  and  the  other  to  the  elec- 
tric company,  and  the  poles  were  eight  or  ten  feet  apart.  The  de- 
fendant's pole  upon  its  arms  and  other  appliances  carried  serenl 
insulated  electric  light  wires,  with  a  current  of  something  lile 
2,555  volts.  The  telephone  pole  carried  certain  fire-alarm  wins 
belonging  to  the  city  of  Gloucester,  and  four  bare  iron  wires  and 
one  cable  of  its  own,  and  a  second  cable  was  being  strung  opcHi 
the  telephone  pole  at  the  time  of  the  injury.  It  was  in  connectico 
with  the  stringing  of  this  cable  that  the  injury  was  sustained  by 
the  plaintiff.  These  poles  are  spoken  of  in  the  record  as  haviiig 
a  "  street  side,"  and  a  "  field  side."  meaning,  of  course,  that  <»e 
side  faces  the  strppt  and  the  other  the  field.     The  ^ 
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for  live  wires;  but  there  was  no  evidence  that  he  actually  knew 
that  the  insulation  was  broken  on  the  wire  in  question  at  the  time 
of  the  injury.  Dover  had  been  working  on  a  near-by  pole,  and 
waa  ordered  down  to  relieve  a  kink  in  the  cable,  and  it  became 
necessary  in  the  prosecution  of  the  work  for  him  to  ascend  the 
pole  in  question  to  a  point  above  the  defendant's  wire  which  caused 
the  injury.  One  Gillis  was  on  the  pole  above  him  at  the  time. 
Before  starting,  the  plaintiff  looked  up  the  pole  to  see  if  every- 
thing was  clear  so  he  could  get  up.  He  saw  the  location  of  the 
wires,  and,  among  other  things,  that  one  of  the  electric  wires  was 
within  four  or  six  inches  of  the  pole  he  was  to  climb,  and,  on 
being  asked  about  the  insulation,  he  said  it  looked  to  be  all  right. 
Gillis,  who  ascended  the  pole  before  him,  testified  that  he  sup- 
posed that  they  were  electric  wires  and  kept  away,  that  in  going 
up  the  pole  opposite  the  wire  he  saw  the  break  in  the  insulation, 
and  in  coming  down  he  saw  where  the  wire  had  rubbed  against 
the  pole  and  burned  it. 

It  is  pointed  out  by  one  side  that  there  was  considerable  evi- 
dence tending  to  show  that  this  break  in  the  insulation,  and  par- 
ticularly the  charred  mark  on  the  pole,  could  be  seen  from  the 
middle  of  the  street  some  feet  away,  while  it  was  suggested  by 
the  other  side  that  such  a  mark  would  more  readily  catch  the  eye 
of  one  standing  some  distance  from  the  pole  than  of  one  who  was 
standing  at  its  base. 

The  defendant  claims,  first,  that,  though  Dover  was  working 
for  the  telephone  company,  the  liability  of  insulation  of  electric 
wires  to  get  out  of  repair  is  so  well  understood,  and  the  danger 
is  so  far  within  the  knowledge  of  an  experienced  lineman,  that  it 
should  be  held  that  he  assumed  the  risk  or  hazard  incident  to  the 
defendant's  wire  being  maintained  in  proximity  to  those  of  the 
telephone  company,  for  which  he  was  working. 

We  need  not  inquire  whether  the  doctrine  of  assumption  of 
risk,  which,  in  its  general  acceptation,  applies  to  cases  between 
employer  and  employee,  and  involves  the  idea  of  implied  contract 
of  assumption,  might,  under  some  conditions,  be  extended  to  a 
case  in  which  the  injury  results  from  a  careless  condition  of 
things  caused  by  the  negligence  of  an  outside  party  in  respect  to 
an  outside  business,  because  there  is  nothing  in  the  nature  of  the 
plaintiff's  contract  with  the  telephone  company,  or  in  the  character 
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of  the  work,  so  far  as  shown  by  the  record,  which  would  wamnt 
the  application  of  the  doctrine  of  assumption  of  risk  against  the 
plaintifiF  and  in  favor  of  the  defendant. 

We  think  it  a  question  of  due  care.  So  far  as  the  defendant  is 
concerned,  it  is  a  question  of  due  care  and  reasonable  circum- 
spection  in  respect  to  the  oversight  of  wires  known  to  be  dangerous 
when  out  of  repair  in  a  situation  where  it  is  the  duty  and  the  right 
of  others  to  go  in  the  prosecution  of  their  work,  and,  so  far  as  the 
plaintiff  is  concerned,  a  question  of  due  care  in  the  manner  of 
doing  a  rightful  work  in  the  line  of  duty,  in  a  situation  which  he 
knows  necessarily  involves  some  hazard.  Knowledge  that  wiies 
are  liable  to  get  out  of  repair,  and  when  out  of  repair  that  they 
are  dangerous  to  life,  is  something  entering  into  the  question  of 
care  as  it  applies  to  both  parties. 

The  defendant's  second  position  is  that  the  plaintiff's  case  is 
controlled  against  him  by  contributory  negligence,  and  that  it 
was  80  unquestionably  careless  for  a  man  who  knew  the  liability 
of  insulation  to  get  out  of  repair,  and  the  resulting  danger,  to 
merely  look  and  then  voluntarily  bring  himself  into  contact  with 
a  wire  without  the  safeguard  of  a  safety  belt,  that  contributory 
negligence  should  be  ruled  as  a  matter  of  law. 

We  do  not  think  the  negligence  so  clear  as  to  warrant  this. 
The  plaintiff  knew  that  one  man  had  acended  the  pole  before  him ; 
and  when  he  was  called  upon  to  ascend  the  pole  and  do  something 
in  the  line  of  his  work,  he  looked  and  saw  the  proximity  of  the 
wire  to  the  pole  which  he  was  to  ascend,  and  testified  that  it 
seemed  all  right.  He  may,  without  thinking  much  of  insulation, 
have  meant  by  this  that  he  thought  he  could  climb  the  pole  with- 
out touching  the  wire,  because  he  said  he  went  up  on  the  field  side, 
sliding  his  hands  up  the  pole,  and  that  he  felt  a  sway  of  the  pole 
as  though  the  men  had  given  a  jerk  and  let  up  quick,  and  that  was 
the  last  he  remembered.  If  it  were  clear  that  he  had  seen  the 
break  in  the  insulation,  or  that  he  had  climbed  the  pole  and  got 
in  contact  with  the  wire,  without  any  intervening  cause  like  the 
swaying  of  the  pole,  it  would  be  quite  a  different  thing.  There 
is  no  evidence  that  he  saw  the  lack  of  insulation.  It  is  only 
argued  that  he  ought  to  have  seen  it.  This  being  so,  and  the  un- 
foreseen swaying  of  the  pole  being  the  probable  cause  of  the  con- 
tact,  it   reasonably,   we  think,   became   a  question  for   the  jury 
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whether,  under  all  the  circumstances  the  plaintiff  exercised  the 
care  of  a  prudent  man  in  attempting  to  do  what  he  did. 

The  defendant's  third  point  is  that,  if  the  question  of  the  plain^ 
tiff's  care  is  one  for  the  jury,  it  was  not  submitted  under  proper 
instructions,  and  upon  this  point  we  are  compelled  to  hold  with 
the  defendant. 

It  is  quite  apparent,  from  the  correct  statement  of  the  principle 
by  the  learned  judge  upon  the  motion  to  set  aside  the  verdict,  that 
he  had  in  mind  the  rule  under  which  questions  of  care  in  respect  to 
a  given  situation  are  submitted  to  a  jury ;  but  we  think  he  failed 
in  his  instructions  to  convey  to  the  jury  a  full  understanding  of 
the  rule  which  should  have  governed  them  in  their  deliberations 
in  respect  to  the  proper  standard  of  care  and  in  respect  to  its 
application  to  the  plaintifiP.  The  effect  of  the  instructions,  we 
think,  was  to  lead  the  jury  to  determine  the  question  of  the  plain- 
tiff's due  care  by  reference  to  men  of  the  character  of  the  plaintiff 
and  with  reference  to  his  own  situation  and  observation,  rather 
than  by  reference  to  the  standard  afforded  by  the  man  of  ordinary 
prudence.     Thus  the  learned  judge  said : 

**  I  think  you  should  take,  gentlemen,  this  particular  pole  and  form  a  judg- 
ment.  How  suspicious  a  place  was  it  7  How  dangerous  a  place  would  it 
appear  to  the  ordinary  observation  of  a  man  of  this  character?  How  sus- 
picious would  it  appear  to  a  man  of  that  kind  ?  Was  he  fairly  warned  by  the 
mere  look  of  that  place  that  there  wad  danger  that  the  insulation  might  be 
off,  or  that  he  was  called  upon  to  inspect  for  lack  of  insulation?  Is  the  lack 
of  insulation  —  is  a  bare  spot  on  the  wire  —  a  thing  of  such  common  occur- 
rence, gentlemen,  on  poles  of  this  description,  that  men  should  always  in- 
Tmriably  inspect  it  and  always  make  a  close  inspection  ?  '* 

The  last  words  quoted,  we  think,  led  the  jury  to  understand  the 
real  issue  in  the  case  to  be,  did  due  care  require  the  plaintiff  to 
make  a  '^  close  inspection  "  of  the  pole  ?  A  misleading  standard 
of  due  care  was  thus  suggested,  which,  so  far  as  appears  by  the 
record,  was  not  sufficiently  corrected  by  other  instructions. 

Under  the  instructions,  we  think  the  jury  would  naturally  turn 
the  case  in  their  own  minds  upon  the  situation  and  the  particular 
man  in  question,  and  upon  the  question  whether  such  a  situation 
always  requires  close  inspection.  We  are  unable  to  find  'anything 
in  the  instructions  which  would  convey  to  the  jury  the  idea  that 
the  plaintiff's  care  should  be  determined  with  reference  to  the 
question  as  to  what  men  of  ordinary  care  and  prudence  would 
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have  done  under  the  circumstances.  The  plaintiff's  negligence,  if 
there  were  negligence,  would  consist  in  the  failure  to  use  such 
care  as  a  person  of  common  prudence  similarly  situated  would 
exercise.  The  question  of  ordinary  caution  in  carrying  on  dan- 
gerous work,  or  the  question  of  ordinary  care  and  prudence,  must 
be  determined  with  reference  to  what  men  of  ordinary  prudence 
would  do  under  the  circumstances.  Similarly  situated  and  under 
like  circumstances,  of  course,  includes  the  idea  of  men  of  similir 
knowledge  and  experience ;  and  ordinary  care  means  such  care  as 
such  men  would  ordinarily  exercise  in  such  a  situation  as  the 
plaintiff  was  in. 

The  reason  for  this  rule,  quite  likely,  is  found  in  the  idea  that 
greater  security  resides  in  an  impersonal  standard  than  in  the 
best  attempt  of  jurors  to  decide  upon  a  particular  personal  aspect 
In  the  one  view,  the  jurors  are  bound  to  hold  the  plaintiff's  rights 
subject  to  the  standard  of  care  which  men  of  ordinary  prudence 
would  exercise,  while  in  the  other  the  jury  would  be  relieved  from 
that  standard,  and  feel  at  liberty  to  say,  "  Well,  he  probably 
thought  it  was  all  right,  or  perhaps  he  did  not  think,"  or,  "It 
cannot  be  reasonable  that  men  should  always  and  invariably  make 
a  close  inspection."  In  the  one  aspect  there  is  a  standard ;  in  the 
other  there  is  no  standard  for  measuring  the  care. 

Of  course,  it  stands  to  reason,  under  the  rule  of  ordinary  care, 
that  the  jury  must  consider  the  entire  situation.  The  knowledge 
of  the  dangerous  elements  involved,  the  duty  to  enter  the  field  of 
hazard,  where  the  dangers  cannot  always  be  seen,  where  the  care 
of  a  reasonable  man  may  or  may  not  discover  the  danger  of  con- 
tact if  things  remain  as  he  sees  them,  and  the  probability  that 
danger  would  have  been  averted  but  for  the  intervention  of  some 
unforeseen  force  which  precipitates  the  danger,  are  all  things  to 
be  considered.  Care  cannot  be  measured  in  degrees  applicable  to 
a  particular  plaintiff  in  a  particular  situation  of  hazard.  Due 
care  in  a  particular  situation  can  only  be  ascertained  upon  inquiry 
as  to  what  men  of  ordinary  prudence  would  have  done  in  a  situa- 
tion like  that  in  which  the  plaintiff  was  involved.  This  idea  was 
not  clearly  brought  to  the  attention  of  the  jury. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  this  case 
is  remanded  to  that  court,  with  directions  to  set  aside  the  verdict 
and  for  further  proceedings  not  inconsistent  with  this  opinion; 
and  the  plaintiff  in  error  recovers  its  cost  of  appeal. 
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Village  of  Palestine  v.  Sileb. 

niinois  Supreme  Court  — Feb.   21,  1907. 
225  111.  630,  80  N.  E.  345. 

1.  Nbqucocncb  —  Liability  of  Village  Operating  Electric  Lighting  Plant. 

—  A  village  maintaining  an  electric  plant  and  furnishing  light,  both  for 
public  and  private  use,  cannot  be  held  liable  for  its  negligent  or  wrong- 
ful acta,  unless  it  appear  that  authority  was  conferred  upon  the  village 
to  furnish  electric  lights  to  private  citizens. 

2.  Samb  —  Care  of  Streets.  —  A  village  is  bound  to  see  that  its  public  streets 

are  not  improperly  used,  encroached  upon  or  rendered  dangerous  by  elec- 
tric lighting  wires  and  poles,  and  it  does  not  matter  whether  a  municipal 
corporation,  a  private  corporation  or  an  individual  owns  the  electric 
lighting  plant. 

5.  Death  from  Contact  with  Gut  Wire  Charged  from  Electric  Light 

Wire  —  Instructions.  —  In  an  action  against  a  village  for  death  caused 
by  coming  in  contact  with  a  guy  wire  in  a  public  street,  an  instruction 
that  a  person  walking  upon  the  public  street  of  a  village  has  a  right  to 
presume  that  anything  placed  thereon  by  the  village  authorities  is  harm- 
less, unless  its  appearance  shows  it  to  be  otherwise  or  unless  he  has 
notice  of  its  dangerous  character,  was  not  erroneous  and  did  not  pre- 
suppose that  a  person  walking  on  the  public  street  has  the  right  to  turn 
aside  and  handle  everything  placed  along  and  on  the  street  by  municipal 
authority,  no  matter  for  what  purpose. 
4.  Same  —  Instructions  —  Contributory  Negligence.  —  An  instruction  that 
if  the  jury  believe,  from  a  preponderance  of  the  evidence,  that  the  post 
to  which  the  guy  wire  was  attached  was  in  the  public  street  and  within 
the  easy  reach  of  the  decedent  while  upon  the  street,  and  that  the 
deceased  had  no  notice  of  its  dangerous  condition,  the  jury  might  con- 
sider such  facts,  together  with  all  the  other  facts  and  circumstances  in 
proof,  in  determining  whether  or  not  deceased  was  guilty  of  contributory 
negligence,  when  taken  in  connection  with  the  other  instructions  was 
not  misleading. 

6.  Same  —  Modification  of  Instructions.  —  It  was  not  error  to  strike  out 

the  underscored  words  from  an  instruction  to  the  effect  that  unless  it 
appeared  that  the  deceased,  while  in  the  exercise  of  due  care  and  caution 
for  his  own  personal  safety,  necessarily  and  unavoidably  came  in  contact 
with  a  guy  wire,  the  jury  should  find  the  defendant  not  guilty. 
6.  Same.  —  Where  an  instruction  was  given  to  the  effect,  that  if  the  deceased 
took  hold  of  a  wire  charged  with  electricity,  and  thereby  received  the 
shock  which  resulted  in  his  death,  the  plaintiff  could  not  recover,  it  was 
proper  for  the  court  to  modify  it  by  inserting  the  words  "knowing  or 


IdAbillty  of  ViUaso  Operating  Eleotrio  Lishtins  Plant.  — As  to 

the  liability  of  a  municipality  operating  an  electric  lighting  plant  for  negli- 
gence in  its  construction  or  maintenance,  see  Davoust  v.  City  of  Alameda, 
€nte,  and  note  thereunder. 

Care  In  Use  of  Streets.  —  As  to  the  use  of  streets  by  electric  light  com- 
panies, see  Allegheny  County  L,  Co.  v.  Booth  et  al.,  ante,  and  note  thereunder. 
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having  reason  to  beliefve  the  same  to  be  charged/'  and  ''knowhig  or 
having  reason  to  believe  the  said  wire  to  be  charged." 

7.  LiABiUTT  OF  VnjAos  Maintainino  Electbio  Liohtino  PiAiiT.— a  fi)> 

lage  has  no  right  to  carelessly  and  negligently  construct  an  electric  hfj^ 
ing  plant  and  then  escape  liability  by  casting  the  burden  of  notice  of  the 
dangerous  character  of  electricity,  machinery,  etc,  upon  the  injured 
person. 

8.  Same  —  Modification   of  Instbuctions.  —  An  instruction   that  whoefcr 

voluntarily  and  unnecessarily  interferes  with  or  undertakes  to  handle  tny 
of  the  wires,  apparatus,  machinery  or  attachments  of  such  eleetrieal 
property  of  any  such  village  or  city  (for  an  unlawful  purpose)  does  m 
at  his  own  peril,  and,  if  he  receives  any  injury  thereby,  he  cannot  reeover 
damages  from  the  city  or  village  for  the  injury  so  received,  was  modiied 
by  adding  the  words  in  parenthesis  and  it  was  held  that  this  was  perkapi 
unnecessary,  but  was  not  prejudicial. 

• 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Affirmed, 

Abe  L.  MacHatton,  Callahan  &  Jones,  and  Eagleton  &  Baker, 
for  appellant. 

Bradbury  &  MacHatton  and  Maxwell  &  Jones,  for  appellee. 

Opinion  by  Wilkins,  J. : 

The  Circuit  Court  of  Crawford  county  rendered  a  judgment  in 
favor  of  appellee,  against  appellant,  in  an  action  on  the  case  for 
$2,000  and  costs  for  wrongfully  causing  the  death  of  his  intestate. 
On  appeal  to  the  Appellate  Court  for  the  Fourth  District  that 
judgment  was  affirmed. 

The  plaintiff's  amended  declaration  consisted  of  three  coimts, 
to  which  the  defendant  demurred,  but  the  demurrer  was  overruled, 
and  by  leave  of  court  it  filed  a  plea  of  the  general  issue  and  two 
special  pleas.  Plaintiff  demurred  to  each  of  these,  and  the  de- 
murrer was  overruled  as  to  the  first  and  sustained  as  to  the  second 
and  third  pleas.  The  case  was  then  tried  before  a  jury  on  the 
amended  declaration  and  the  plea  of  the  general  issue.  It  is  not 
claimed  that  the  declaration  was  so  fatally  defective  that  it  would 
not  have  supported  a  verdict,  and  therefore  no  question  as  to  its 
sufficiency  can  now  be  raised.  By  pleading  over  after  its  de- 
murrer was  overruled  the  village  waived  any  demurrable  defects 
therein.  But  it  is  earnestly  contended  by  counsel  for  the  defend- 
ant that  the  trial  court  erred  in  sustaining  plaintiff's  demurrer  to 
its  second  and  third  special  pleas.  The  several  counts  of  the 
declaration  charge  that  the  defendant  owned  and  operated  a  cer- 
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tain  electric  light  plant  within  its  corporate  limits  for  the  purpose 
of  lighting  the  public  streets,  and  for  hire  in  supplying  electric 
Ug^t  to  the  citizens  of  the  village.  They  then  aver  that  in  the 
operation  of  its  plant  it  used  certain  poles  and  wires  along  its 
streets  and  alleys,  and  the  first  count  proceeds : 

''And  it  then  and  there  became  and  was  the  duty  of  the  defendant  to  keep 
its  said  wires  properly  insulated,  located,  and  adjusted  so  that  when  the 
le  were  charged  with  electricity  persons  might  pass  along  and  upon  and 

aid  public  streets  without  danger  or  injury  therefrom,  yet  the  defendant, 
not  regarding  its  duty  in  this  behalf,  knowingly,  carelessly  and  negligently 
permitted  one  of  its  said  wires  charged  with  electricity,  as  aforesaid,  at  or 
Bear  the  intersection  of  Wilson  and  Grand  Prairie  streets,  in  said  village,  to 
beeome  and  remain  uninsulated,  and,  so  uninsulated,  to  fall  from  its  support 
OB  one  of  the  defendant's  poles  to  and  upon  a  certain  guy  wire  of  the  defend- 
ant extending  from  said  electric  light  pole  to  a  certain  post  of  the  defendant, 
and  to  within,  to  wit,  four  feet  from  the  surface  of  the  said  street,  and  negli- 
gently, carelessly  and  knowingly  permitted  the  same  to  so  remain  for  a 
long  space  of  time,  to  wit,  five  days,  and  by  reason  whereof  said  guy  wire 
became  and  was  then  and  there  charged  with  electricity,  and  while  the  dece- 
dent was  then  and  there  passing  along  the  sidewalk  and  street  there,  with 
all  due  care,  caution,  and  diligence  for  his  personal  safety,  his  hand  and 
body  came  in  contact  with  said  guy  wire  charged  with  electricity,  as  afore- 
said, and  a  current  of  said  electricity  passed  from  said  guy  wire  to,  upon 
and  through  the  body  of  the  said  decedant,  and  thereby  he,  the  said  decedent, 

then  and  there  instantly  killed." 


The  second  and  third  counts  are  not  materially  different  in 
their  averments  of  negligence  f  rofti  the  first. 

The  first  special  plea  avers  that  at  the  time  of  said  alleged  in- 
jury the  defendant  was,  and  now  is,  a  municipal  corporation,  etc, 
authorized,  under  the  police  power  of  the  State,  to  provide  for 
lighting  its  public  streets,  and,  pursuant  to  such  authority,  it  was 
operating  a  certain  electric  light  plant,  with  poles  and  wires  on 
the  public  streets,  and  had  then  and  there  certain  wires  attached 
to  a  dynamo,  which  wires  extended  along  certain  poles  then  and 
there  erected  for  the  support  of  said  wires,  which  said  poles  were 
then  and  there  held  in  position  by  certain  guy  wires  fastened  to 
certain  posts  then  and  there  set  in  the  ground  of  the  public  streets 
of  the  defendant,  and  said  electric  wires  were  connected  to  certain 
lamps  located  along  the  streets,  and  said  lamps  were  then  and 
there  lighted  by  the  transmission  along,  through  and  upon  said 
wires  so  connected  with  the  said  dynamo,  of  a  current  of  electricity 
from  said  dynamo,  "  and  the  injury  as  complained  of  in  said 
several  counts  of  the  declaration  was  occasioned  while  the  defend- 
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ant  was  then  and  there  lighting  the  lamps  along  said  several 
streets  of  the  defendant  pursuant  to  the  authority  hereinbefore  set 
forth."  The  second  special  plea  avers  that  the  defendant  was  a 
municipal  corporation,  etc.,  and  as  such  "  had  no  power  or  author- 
ity, under  the  laws  of  said  State,  either  by  direct  enactment  or 
as  a  necessary  incident  to  such  authority,  to  furnish  electric  lights* 
or  electricity  to  make  light  for  hire,  to  any  citizen  or  resident  of 
this  defendant,  and  the  injuries  alleged  in  the  several  counts  of 
the  declaration  to  have  been  caused  by  carelessness  or  negligence 
on  the  part  of  this  defendant  while  so  furnishing  such  li^t  was 
not  within  the  authority  of  this  defendant." 

It  is  insisted  in  the  argument,  in  support  of  the  sufficiency  of 
these  pleas,  that,  inasmuch  as  the  defendant  was  a  municipal  cor- 
poration exercising  its  police  power  for  the  lighting  of  the  pubhc 
streets  of  the  village,  it  could  not  be  held  liable  for  an  injury 
resulting  from  its  negligence  in  the  exercising  of  such  power; 
that  the  case  is  within  the  rule  announced  by  this  and  other  courts 
as  to  the  exercise  of  police  power  in  creating  a  fire  department 
and  other  departments  for  the  benefit  of  all  the  public.     And,  as 
to  the  second  special  plea  it  is  insisted  that,  inasmuch  as  the  stat- 
ute simply  authorizes  cities  and  villages  in  this  State  to  provide 
for  lighting  their  streets  and  other  public  places,  the  attempt  of 
the  village  to  furnish  light  to  private  citizens  was   beyond  its 
power,  and,  therefore,  under  the  two  pleas,  the  doctrine  of  re- 
spondant  superior  has  no  application.     In  Dillon  on  Municipal 
Corporations,  vol.  1,  §  27,  the  rule  in  such  cases  is  laid  down  as 
follows : 

"A  municipal  corporation  which  supplies  its  inhabitants  with  gas  or  water 
does  so  in  its  capacity  of  a  private  corporation,  and  not  in  the  exercise  of 
its  powers  of  local  sovereignty.  If  this  power  is  granted  to  a  borough  or 
city  it  is  a  special  private  franchise,  made  as  well  for  the  private  emolument 
and  advantage  of  the  city  as  for  the  public  good.  In  separating  the  two 
powers,  public  and  private,  regard  must  be  had  to  the  object  of  the  Legisla- 
ture in  conferring  them.  If  granted  for  public  purposes  exclusively,  they 
belong  to  the  corporate  body  in  its  public,  political  or  municipal  character; 
but  if  the  grant  was  for  purposes  of  private  advantages  and  emoluments, 
though  the  public  may  derive  a  common  benefit  therefrom,  the  corporation, 
quoad  hoc,  is  to  be  regarded  as  a  private  company.  It  stands  upon  the  sam? 
footing  as  would  any  individual  or  body  of  persons  upon  whom  the  like 
special  franchises  had  been  conferred." 

We  have  accordinc^ly  held  that  where  a  municipality  acts  in  the 
dual  capacity  of  furnishing  water,  gas  or  other  commodity,  both 
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for  public  and  private  use,  under  authority  of  law,  it  stands  upon 
the  same  footing  as  would  a  private  corporation  or  individual  and 
is  alike  liable  for  its  negligent  or  wrongful  acts.  Wagner  v.  City 
of  Rock  Island,  146  111.  154;  City  of  Chicago  v.  Schwab  &  Co., 
202  HI.  550,  67  N.  E.  386.  Other  courts  have  held  the  same  rule. 
Counsel  for  appellee  seem  to  rely  upon  this  doctrine,  but  if  the 
rule  that  a  corporation  acting  in  its  public  capacity  is  not  liable 
in  such  case  is  applicable  to  this  case,  the  exception  growing  out 
of  the  fact  that  it  also  furnishes  the  commodity  to  private  con- 
sumers could  hot  be  applied,  for  the  reason  that  there  is  no 
authority  conferred  upon  a  city  or  village  to  act  in  the  latter 
capacity.  In  other  words,  in  order  to  bring  the  case  within  what 
mpy  be  termed  an  exception  to  the  general  rule,  it  must  appear 
that  authority  was  conferred  upon  the  village  to  furnish  electric 
lights  to  private  citizens,  and  we  find  no  such  authority,  either 
express  or  implied.  It  has  been  held,  though  never  directly  by 
this  court,  that  "  cities  and  villages  have  no  power,  under  the 
statute,  to  furnish  electric  lights  to  the  inhabitants  nor  to  fix  rates 
and  collect  for  such  services."  Village  of  Ladd  v.  Jones,  61  HI. 
App.  584. 

We  are,  however,  of  the  opinion  that  counsel  for  the  defendant, 
by  their  first  and  second  special  pleas,  misapprehended  the  grava- 
men of  plaintiff's  cause  of  action  as  set  up  in  the  several  counts 
of  the  declaration.  The  wrong  done  to  the  plaintiff,  as  there 
alleged,  was  not  merely  in  the  negligent  operation  of  the  electric 
light  plant,  but  the  charge  is,  and  the  evidence  proved,  that  the 
deceased  came  to  his  death  by  reason  of  the  defendant's  omission 
of  duty  in  keeping  its  public  streets  and  sidewalks  free  from  ob- 
structions and  the  deadly  wires  of  its  light  plant.  Clearly,  the 
charge  is  not  merely  that  the  defendant  negligently  maintained 
and  operated  its  electric  light  plant,  but  is  that  it  suffered  and 
permitted  iminsulated  wires  to  obstruct  the  public  street  so  as  to 
render  it  dangerous  to  persons  passing  along  the  same.  The  sec- 
tion of  the  statute  conferring  powers  upon  cities,  villages,  and 
towns  (section  62,  c.  24,  Hurd's  Rev.  St.  1905),  imposes  the  duty 
upon  the  municipal  authorities  to  regulate  the  use  of  streets  and 
*'  prevent  and  remove  encroachments  or  obstructions  upon  the 
same."  The  declaration  expressly  charged  the  defendant  with  a 
violation  of  the  duty  of  keeping  its  streets  free  from  obstructions 
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and  dangerous  obstacleB,  and  it  was  no  answer  to  those  allegitknt 
to  say  b;  the  pleas  that  the  defendant  maintained  the  electric 
light  plant  in  its  public,  municipal  capacity.  Whoever  owned  the 
plant,  whether  a  municipal  corporation,  a  private  corporatioo  or 
an  individual,  the  village  was  bound  to  see  that  its  public  ttreeU 
were  not  improperly  used,  encroached  upon  or  rendered  dangeroia 
to  people  rightfully  using  the  same.  If  the  charge  in  the  dccltn- 
tion  had  been  that  the  deceased  came  to  his  death  by  coming  is 
contact  with  electric  wires  improperly  insulated  or  placed  at  other 
places  than  upon  the  public  streets  and  highways  of  the  TilUge 
there  could  have  been  force  in  the  position  of  counsel  for  defoii}- 
ant,  but  the  pleas  were  no  answer  to  the  allegations  of  the  eevenl 
counts  of  the  amended  declaration,  and  the  demurrer  was  there- 
fore properly  sustained  to  each  of  them. 

Timely  and  proper  motions  were  made  to  withdraw  the  case 
from  the  jury,  upon  the  ground  that  the  evidence  did  not  fairly 
tend  to  support  plaintiff's  cause  of  action,  which  moticHis  were 
overruled,  and  the  defendant  excepted.  The  facts  proved  npoo 
the  trial  were  not  seriously  controverted,  though  counsel  read 
different  conclusions  as  to  the  effect  of  the  evidence.  It  »» 
shown  an  electric  light  was  established  at  the  intersection  of  cron 
streets  in  the  village,  one  cslled  Grand  Prairie  street,  numing 
north  and  south,  and  another  Wilson  street,  running  east  aai 
west.  The  light  was  suspended  in  the  center  of  the  intersection 
from  two  poles,  each  about  twenty-five  feet  high  and  located  (b 

i  southesst  and  northwest  comers  of  the  intersection.     An  ia- 
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pole  to  which  it  was  attached,  on  the  south  side  of  the  walk.  The 
deceased,  a  boy  eighteen  years  of  age,  was  employed  in  the  store 
of  one  Deitz,  and  on  the  night  of  his  death,  about  11 :30  o'clock, 
left  the  store  with  his  employer,  starting  home.  When  the  street 
running  east  and  west  from  the  intersection  above  mentioned  was 
reached  they  turned  west  on  the  south  side  of  the  street,  .deceased 
being  on  the  right-hand  side  of  the  walk.  As  they  approached  the 
intersection  Deitz  stopped,  passed  behind  the  deceased  and  started 
in  a  northwesterly  direction  across  the  street.  When  about  half 
way  across  he  saw  a  flash  of  light  and  heard  a  noise  behind  him. 
He  immediately  called  to  the  boy,  but,  receiving  no  answer  started 
back,  when  he  discovered  sparks  emitting  from  the  wire,  and  saw 
the  hand  of  the  deceased  slip  from  the  guy  wire,  and  he  immedi- 
ately fell  to  the  groimd  dead. 

The  evidence  was  somewhat  conflicting  as  to  how  long  the  wire, 
with  the  insulator,  had  been  dislodged  from  the  pole.  Some  of 
the  witnesses  fixed  the  time  at  several  days  and  others  at  a  shorter 
period,  but  there  can  be  no  question  but  that  it  had  been  in  that 
condition  for  a  sufficient  length  of  time  to  make  it  a  question  of 
fact  for  the  jury  whether  or  not  the  defendant  was  chargeable 
with  constructive  notice  of  the  condition.  Morever,  the  evidence 
fairly  tended  to  show  that  actual  knowledge  of  the  condition  was 
reported  to  the  superintendent  of  the  light  plant  before  the  acci- 
dent. The  facts  proved  upon  the  trial  fairly  tended  to  establish 
every  material  allegation  of  the  declaration,  and  the  court  properly 
refused  to  instruct  the  jury  to  find  the  defendant  not  guilty.  In 
determining  the  question  of  the  care  required  at  the  hands  of  the 
defendant,  the  fact  must  not  be  ignored  that  the  use  of  electricity 
for  the  production  of  light  and  power  is  attended  with  great 
danger,  and  the  care  required  of  those  using  it  must  be  commen- 
surate with  the  danger.  The  evidence  produced  before  the  jury 
furnished  no  basis  for  the  contention  that  the  deceased  was  guilty 
of  contributory  negligence. 

The  sixth  and  eighth  instructions  given  on  behalf  of  the  plain- 
tiff are  objected  to  as  misleading  and  erroneous.  The  sixth  simply 
told  the  jury  that  a  person  walking  upon  the  public  street  of  a 
village  has  a  right  to  presume  that  anything  placed  thereon  by  the 
village  authorities  is  harmless,  "  unless  its  appearance  shows  it  to 
be  otherwise  or  unless  he  has  notice  of  its  dangerous  character." 
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The  criticism  is  that  it  presupposes  that  a  person  walking  on  the 
public  street  has  the  right  to  turn  aside  and  handle  and  investigate 
any  and  everything  placed  along  and  on  the  street  by  the  municipal 
authority,  no  matter  for  what  purpose.     We  do  not  think  the  in- 
struction is  susceptible  of  such  meaning,  but  that  the  express  quali- 
fication that  unless  the  object  appears  dangerous,  or  the  person 
has  notice  of  its  dangerous  character,  rendered  it  a  fair  statement 
of  the  law  as  to  the  rights  of  persons  using  the  public  streets  and 
walks  of  a  village  or  city.     The  eighth  instruction  is  to  the  effect 
that  if  the  jury  believe,  from  a  preponderance  of  the  evidence,  that 
the  post  to  which  the  guy  wire  was  attached  was  in  the  public 
street  and  within  the  easy  reach  of  the  decedent  while  upon  the 
street,  and  that  the  deceased  had  no  notice  of  its  dangerous  condi- 
tion, the  jury  might  consider  such  facts,  together  with  all  the 
other  facts  and  circumstances  in  proof,  in  determining  whether  or 
not  deceased  was  guilty  of  contributory  negligence.     The  objec- 
tions to  it  are  so  general  that  we  are  unable  to  understand  just 
what  the  error  complained  of  is,  but,  when  taken  in  connection 
with  all  the  other  instructions  in  the  case,  it  cannot  be  said  to  be 
misleading.     It  will  be  observed  that  it  does  not  direct  a  verdict 
upon  the  finding  of  certain  facts,  but  simply  authorizes  the  jury 
to  consider  those  facts,  with  others,  in  passing  upon  the  question 
of  contributory  negligence.     It  is  again  insisted  that  the  court 
erred  in  modifying  several  of  the  instructions  on  behalf  of  the 
defendant.     In  all  sixteen  instructions  were  given  at  the  instance 
of  the  defendant  and  two  refused.     If  we  are  right  in  what  we 
have  said  as  to  the  liability  of  the  village  on  the  allegations  of  the 
declaration  the  two  instructions  were  properly  refused,  and  this 
counsel  for  appellant  do  not  question. 

The  third  instruction,  as  offered,  was  to  the  effect  that  unless  it 
appeared  that  the  deceased,  while  in  the  exercise  of  due  care  and 
caution  for  his  own  personal  safety,  necessarily  and  unavoidably 
came  in  contact  with  a  guy  wire,  the  jury  should  find  the  defend- 
ant not  guilty.  The  court  struck  out  the  underscored  words,  and 
this  modification  it  is  claimed  was  error.  We  do  not  think  so. 
The  instruction  as  given  stated  the  law  as  favorably  to  the  de- 
fendant as  it  was  entitled  to. 

The  sixth  instruction  was  to  the  effect  that  if  deceased  took 
hold  of  a  wire  charged  with  electricity,  and  thereby  received  the 
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shock  which  resulted  in  his  death,  the  plaintiff  could  not  recover, 
and  the  court  modified  it  by  inserting  the  words,  "  knowing  or 
having  reason  to  believe  the  same  to  be  charged,"  and  '^  knowing 
or  having  reason  to  believe  the  said  wire  to  be  charged."  The 
modification  was  proper. 

The  seventh  instruction  was  also  modified.  As  offered  by  the 
defendant  it  read : 

**  In  cities  and  villages  where  electricity  is  used  for  lighting  or  other  pur- 
poaes,  all  persons  must  take  notice  of  the  dangerous  nature  of  the  electricity 
and  electrical  machinery  and  govern  themselves  accordingly.  (But  it  is  the 
duty  of  the  city  or  village  to  construct  and  maintain  such  plant  in  a  safe 
condition. )  Whoever  voluntarily  and  unnecessarily  interferes  with  or  under- 
takes to  handle  any  of  the  wires,  apparatus,  machinery  or  attachments  of 
aueh  electrical  property  of  any  such  village  or  city  (for  an  unlawful  purpose) 
does  so  at  his  own  peril,  and,  if  he  receives  any  injury  thereby,  he  cannot 
recover  damages  from  the  city  or  village  for  the  injury  so  received." 

The  court  modified  the  instruction  by  adding  the  words  in 
parenthesis,  as  above  shown.  The  first  modification  was  certainly 
proper  under  the  facts  of  the  case.  The  village  had  no  right  to 
carelessly  and  negligently  construct  an  electric  light  plant  and 
then  escape  liability  by  casting  the  burden  of  notice  of  the  danger- 
ous character  of  electricity,  machinery,  etc.,  upon  the  injured 
person.  It  was,  as  the  court  stated  in  the  modification,  its  duty  to 
construct  and  maintain  its  plant  in  a  safe  condition.  The  last 
qualification  was  perhaps  unnecessary,  but  we  do  not  see  that  it 
could  have  had  any  prejudicial  effect  upon  the  rights  of  the 
defendant. 

Other  instructions  asked  by  the  defendant  were  slightly  modi- 
fied, and,  it  is  claimed,  erroneously;  but  no  substantial  error  is 
pointed  out  in  that  regard,  and  our  examination  of  the  modifica- 
tions has  led  us  to  the  conclusion  that  they  did  not  materially 
change  the  meaning  and  effect  of  the  instructions. 

We  are  satisfied,  after  a  careful  consideration  of  each  of  the 
questions  involved  in  this  record,  that  the  judgment  of  the  trial 
court  was  right,  and  properly  affirmed  by  the  Appellate  Court,  Its 
judgment  will  accordingly  be  affirmed. 

Judgment  affirmed. 
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Postal  Telegraph  Cable  Co.  v.  Likss. 

lUinois  Supreme  Court --Feb.  21,  1907. 
225  111.  249,  80  N.  E.  136. 

1.  INJUBT  TO  TELBGKAPH   LINEMAN   FROM   CONTACT  WITH.   WlBEB  OF  RAILWAY 

Compart  —  Pboof  of  Neolioenck.  —  In  an  action  by  a  lineman  of  t 
telegraph  company  against  his  employer  and  a  railway  company  for 
injuries  received  by  coming  in  contact  with  a  feed  wire  of  the  railwty 
company  while  ascending  a  pole,  it  was  alleged  that  the  defendants  failed 
to  furnish  plaintiff  a  safe  place  in  which  to  work;  that  they  failed  to 
warn  him  of  hidden  dangers,  and  that  they  failed  to  insulate  the  feed 
wires,  or  otherwise  protect  and  warn  plaintiff  of  the  danger  of  coming 
in  contact  with  those  wires.  It  was  held  that  proof  of  facts  from  which 
the  law  would  impose  a  duty  upon  appellant  to  furnish  a  safe  plaee  in 
which  to  work,  or  to  warn  plaintiff  of  hidden  dangers  incident  to  hii 
work,  or  to  insulate  the  feed  wires,  and  proof  of  a  violation  of  either  of 
those  duties,  would  be  sufficient  proof  of  negligence. 

2.  Same  —  Duty  of   Inspection   op   Wibes   and  Poles  —  Duty   to   Waui 

Lineman  of  Danger.  —  Although  the  duty  of  inspection  of  wires  and 
poles  upon  and  around  which  a  lineman  is  working  may  ordinarily  be 
upon  such  lineman  where  his  knowledge  or  previous  experience  is  such 
that  he  may  know  and  appreciate  the  danger  to  which  he  is  exposed, 
yet  where  the  master  knows  of  peculiar  and  unusual  dangers  which  a 
lineman  will  encoimter  in  the  performance  of  certain  work,  or  has  reason 
to  anticipate  the  presence  of  such  danger,  and  the  danger  is  of  such  a 
nature  that  the  servant,  from  lack  of  knowledge,  may  not  appreciate  or 
understand  it,  the  master  owes  the  servant  the  duty  of  warning  him  of 
such  danger. 

3.  Same  —  Notice  to  Representative  of  Danger  Is  Notice  to  Company.  — 

Where  a  representative  of  a  telegraph  company  directed  and  superintended 
the  stringing  of  wires,  his  knowledge  of  their  dangerous  proximity  to 
feed  wires  of  a  power  company  was  the  knowledge  of  the  telegraph 
company. 

4.  Same  —  Assumption  op  Risk.  —  Danger  from  feed  wires  attached  to  a 

pole  at  a  point  below  telegraph  or  telephone  wires  was  not  one  of  the 
ordinary  risks  assumed  by  a  lineman  engaged  in  stringing  telegraph 
wires,  where  the  wires  appeared  to  be  ordinary  telephone  or  telegraph 
wires,  and  harmless,  and  their  dangerous  character  could  not  be  discov- 
ered by  ordinary  inspection. 
6.  Same  —  Pleading  —  Proof.  —  In  an  action  by  a  telegraph  lineman  against 
his  employer  and  a  railway  company  for  injuries  received  by  coming  in 
contact  with  the  feed  wires  of  the  railway  company  while  stringing  wires 
for  his  employer,  the  declaration  alleged  that  by  reason  of  the  failure 
of  the  telegraph  company  to  warn  plaintiff,  and  while  obeying  the  negli- 
gent order  of  the  telegraph  company's  foreman  he  came  in  contact  with 


Injnries   to    Employees    of   One    Conipaiiy   by   Contaet   ^vitli.   De« 
f ectively  Insnlated  Wires  of  Another  Company.  —  See  Economy  L.  d 

P.  Co.  V.  Sheridan,  8  Am.  Electl.  Cas.  795,  and  note  thereunder. 
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the  feed  wires  of  the  railway  company  and  was  injured.  It  was  also 
alleged  that  the  injury  occurred  by  reason  of  the  joint  negligence  of  both 
defendants.  Held,  that  it  was  not  necessary  to  prove  the  allegation  of 
joint  negligence  in  order  to  hold  the  telegraph  company  liable. 
4.  Same  —  Eyidencb.  —  It  was  not  error  to  exclude  the  admission  of  a  city 
ordinance  requiring  the  railway  company  to  maintain  guard  wires  above 
its  electric  wires  at  all  points  where  wires  of  other  companies  were 
suspended  above  such  electric  wires^  where  the  telegraph  company  did 
not  promise  to  show  that  it  relied  upon  the  railway  company  complying 
with  said  ordinance. 

Appeal  by  defendant  from  a  judgment  of  the  Appellate  Court 
affirming  a  judgment  in  favor  of  plaintiff.     Affirmed, 

Statement  of  facts  by  Scott,  C.  J. : 

This  was  an  action  of  case,  originally  brought  in  the  Circuit  Court  of 
Cook  county  on  February  25,  1902,  by  William  E.  Likes,  the  appellee,  against 
the  Chicago  and  Milwaukee  Electric  Railway  Company  (hereinafter  referred 
to  as  the  "Railway  Company  **)  to  recover  damages  for  a  personal  injury 
sustained  by  Likes  on  November  4,  1901.  On  April  8,  1902,  the  Postal  Tele- 
graph Cable  Company  (hereinafter  referred  to  as  the  "Postal  Company") 
was  joined  as  a  defendant,  and  thereafter,  on  May  9,  1902,  a  declaration  was 
filed  against  both  defendants  as  joint  tort  feasors.  Demurrers  were  interposed 
and  sustained  to  this  declaration  and  to  two  amended  declarations  subse- 
quently filed.  On  October  2,  1903,  the  plaintiff  filed  a  third  amended  declara- 
tion, to  which  the  defendants  interposed  separate  pleas  of  not  guilty.  A  trial 
was  had  before  a  jury,  and  a  verdict  was  returned  finding  both  defendants 
guilty,  and  assessing  the  plaintififs  damages  at  $25,000.  Both  defendants 
moved  for  a  new  trial.  The  motion  of  each  was  denied.  Appellant  then 
made  a  motion  in  arrest  of  judgment,  which  was  overruled,  and  on  motion 
of  the  plaintiff  judgment  was  rendered  on  the  verdict  against  the  Postal 
Company  alone.  The  plaintiff  thereupon  dismissed  the  suit  as  to  the  Rail- 
way Company.  The  Postal  Company  appealed  to  the  Appellate  Court  for 
the  First  District,  and,  that  court  having  affirmed  the  judgment  of  the 
Circuit  Court,  a  further  appeal  has  been  prosecuted  by  the  Postal  Company 
to  this  court. 

The  declaration  filed  on  October  2,  1903,  consisted  of  three  counts.  Each 
count  alleged  that  on  November  4,  1901,  the  Postal  Company  owned  and 
operated  lines  of  telegraph  wires  and  poles  in  and  through  the  county  of 
Lake,  in  the  State  of  Illinois,  and  the  Railway  Company  owned  and  operated 
a  line  of  electric  railway  in  said  county,  together  with  wires  and  poles  for 
the  transmission  of  electricity  used  in  operating  its  cars  upon  such  railway. 
Each  count  also  alleged  that  on  said  date  the  Postal  Company  was,  with  the 
knowledge  and  consent  of  the  Railway  Company,  engaged  in  stringing  and 
attaching  certain  wires  to  and  upon  a  certain  arm  attached  to  a  certain  pole, 
which  said  arm  and  pole  were  owned  by  the  Railway  Company,  and  were 
situated  on  or  near  Waukegan  avenue,  near  the  guard  house  at  Fort  Sheridan, 
in  Lake  county,  111.  All  of  the  counts  alleged  that  attached  to  another  arm 
on  this  pole  were  three  uninsulated  wires  belonging  to  the  Railway  Company, 
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which  wires  were  transmitting  a  dangeroiu  current  of  electric!^;  thfttphii 
tiff  was  in  the  employ  of  the  Postal  CompaDf  as  »  lineman,  and  ttiat  wU 
aseenditig  said  pole,  in  the  exercise  of  due  care,  for  the  parpooe  of  itiinpi 
and  attaching  telegraph  wires  for  his  employer  to  the  first  above  Tmrttnn 
■nn  of  said  pole,  he  came  in  contact  with  the  aaid  wirea  of  the  Bailwi 
Company.  The  second  and  third  counts  allege  that  both  defendants  knnr.  < 
might  have  known  by  the  exercise  of  due  care,  that  the  three  wires  of  tl 
Railway  Company  were  heavily  charged  with  electricity,  ezpoaed,  nninsnlsta 
and  dangerous,  but  that  such  fact  was  unknown  to  the  plaintiff.  Ksthet  tk 
nor  any  similar  Hllegation  is  contained  in  the  firet  count-  The  negligai 
charged  in  the  first  count  is  that  the  defendants,  and  each  of  them,  failed 
furnish  plaintiff  a  safe  place  in  which  to  do  his  work,  and  failed  to  «ai 
plaintiff  of  hidden  and  unseen  dangers  incident  to  his  work,  whereby  he  <ai 
in  contact  with  the  feed  wires  of  the  Railway  Company,  and  that  tha  dsfea 
ants,  and  each  of  them,  failed  to  insulate  the  wirea  last  aforesaid,  or  oOi 
wise  protect  and  warn  plaintiff  of  the  danger  of  coming  in  contact  therewH 
The  second  count  charged  that  the  foreman  of  the  Postal  Company,  wbo  w 
in  authority  over  plaintiff,  carelessly  and  negligently  ordered  plaintiff 
ascend  the  pole  for  the  purpose  of  stringing  and  attaching  wires  to  the  ai 
of  the  pole,  and  that  the  Railway  Company  knew,  or  might  hare  known,  th 
said  foreman  would  order  plaintiff  to  ascend  said  pole  far  the  purpoas  stM 
aaid,  and  that  the  defendants,  and  each  of  them,  carelessly  and  M^igol 
failed  to  insulate  said  wires  of  the  Railway  Company,  or  otberwiae  pruts 
and  warn  plaintiff  of  the  danger  of  coming  in  contact  with  them.  The  tU 
count  charged  negligence  against  the  defendants  in  failing  to  hare  the  pa 
stenciled,  or  to  have  signs  of  danger  on  said  arm  or  pole  bo  aa  to  warn  plai 
tiff  of  the  danger,  and  in  failing  to  insulate  the  wires,  or  otherwise  prati 
or  warn  plaintiff  of  the  danger  arising  from  those  wires.  Each  eonnt  en 
tains  an  allegation  that  by  and  in  consequence  of  the  joint  and  eoneert  cai 
less  and  negligent  conduct  of  the  defendants,  aa  set  forth  in  the  conat,  tj 
plaintiff  was  injured. 

The  evidence  showed  that  on  the  morning  of  November  4,  1901,  Likes,  wK 
Johnson,  Weaver,  and  Donnelly,  in  charge  of  a  foreman  named  HcLai^kBi 
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On  and  prior  to  the  day  Likes  was  injured  the  Railway  Company  owned 
and  operated  an  electric  railway,  which  ran  north  and  south  upon  Waukegan 
avenue  past  Fort  Sheridan.  The  cars  were  propelled  by  electricity  transmitted 
orer  a  trolley  wire,  which  was  suspended  above  the  highway  upon  poles. 
The  power  house  of  the  railway  company  was  located  two  or  three  blocks 
south  of  the  last-mentioned  pole,  and  three  feed  wires,  conveying  electricity 
to  be  transmitted  to  the  trolley  wire  at  points  further  north,  extended  north 
from  the  power  house,  and  were  attached  to  poles  on  the  east  side  of  Wau- 
kegan avenue.  These  feed  wires  were  the  same  in  appearance  and  size  as 
the  copper  wire  ordinarily  used  for  telegraph  and  telephone  purposes.  They 
were  uninsulated,  and  were  transmitting  5,500  volts  of  electricity,  and  would 
cause  serious  injury  or  death  to  any  person  coming  in  contact  with  them. 
They  had  been  attached  to  an  arm  on  pole  No.  654  several  feet  below  the  top 
about  four  months  after  the  erection  of  that  pole.  No  sign  or  other  mark 
showing  the  dangerous  character  of  these  wires  was  upon  the  pole  on  the 
day  Likes  was  injured.  The  cross-arm  to  which  the  telephone  wires  were 
attached  and  to  which  appellant's  wires  were  to  be  fastened  was  above  the 
feed  wires  and  near  the  top  of  the  pole.  Likes  and  Johnson  were  the  only 
climbers  among  the  men  sent  by  appellant  to  Fort  Sheridan  on  the  morning 
of  November  4,  190L  Weaver  and  Donnelly  were  there  to  uncoil  the  wire 
for  the  climbers,  and  McLaughlin  was  the  foreman  in  charge  of  the  work. 
Upon  their  arrival  at  Fort  Sheridan  McLaughlin  told  Likes  and  Johnson 
upon  what  poles  they  were  to  string  the  wires,  and  to  which  pins  on  the  cross- 
arms  the  wires  were  to  be  fastened.  The  method  used  in  stringing  wires 
where  there  were  two  climbers,  as  in  this  case,  was  for  the  men  to  climb 
alternate  poles.  The  plaintiff  testified  that  McLaughlin  gave  the  order  tx> 
climb  the  poles  in  such  a  manner  as  to  indicate  that  Likes  was  to  ascend  the 
first  pole,  Johnson  the  second  pole,  and  Likes  the  third  pole,  being  pole  No. 
654.  McLaughlin  directed  Likes  and  Johnson  to  start  with  the  most  easterly 
of  the  three  poles,  being  in  the  Fort  Sheridan  grounds,  and  gave  the  ends  of 
the  wires  to  Likes,  who  thereupon  ascended  that  pole  and  placed  the  wires 
in  position.  McLaughlin  remained  with  Weaver  and  Donnelly,  while  Likes 
and  Johnson  proceeded  to  the  second  pole.  After  Johnson  had  placed  the 
wire  upon  the  second  pole  and  had  descended  to  the  ground,  there  was  a  short 
delay,  caused  by  the  wires  becoming  tangled  in  uncoiling.  McLaughlin,  who 
was  assisting  Weaver  and  Donnelly  in  straightening  out  the  tangle,  finally 
called  to  Likes  and  Johnson  that  it  was  all  right  and  to  ''go  ahead."  Likes 
then  took  the  ends  of  the  two  wires  and  started  up  pole  No.  654.  In  ascend- 
ing to  the  cross-arm  on  which  the  foreman  had  directed  him  to  place  the  wires 
he  was  obliged  to  pass  between  the  electric  railway  feed  wires,  and  it  was 
therefore  necessary  for  him  to  reach  out  from  the  pole,  in  order  to  pass  the 
wires  which  he  was  carrying  outside  and  over  the  feed  wires,  and  in  doing 
so  his  arm  came  in  contact  with  one  or  more  of  the  feed  wires,  and  he  re- 
ceived the  current  of  electricity  into  his  arm  and  body.  He  fell  backwards, 
freeing  himself  from  the  feed  wires,  and  his  belt  caught  on  one  of  the  iron 
steps  of  the  pole,  where  he  hung  until  he  was  taken  down  by  his  fellow  work- 
men. He  was  seriously  injured  by  being  burned  and  shocked  by  the  feed  wire 
or  wires  with  which  he  came  in  contact. 

McLaughlin  testified  that  he  made  no  inspection  of  pole  No.  654  nor  the 
wires  on  it,  that  he  paid  no  attention  to  what  was  on  the  pole  before  the  acci- 
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dent,  And  tlwt  he  did  not  tell  Liku  or  Johnaon  Bnything  about  feed  «ira 
being  upon  the  pok  or  in  the  highway.  HcLwighlin  bad  been  foronso  (or  Qt 
Postal  Compuiy  for  foarteen  yeara,  and  in  1901  had  charge  of  all  wott  tm- 
nected  with  stringing  wires  and  putting  in  offices  within  a  mdina  of  100  milM 
from  Chicago,  which  would  include  the  place  where  this  work  waa  being  doie. 
He  teetified  that  he  knew  what  a  feed  wire  was,  and  that  it  waa  not  iomUtcd 
outside  of  a  city;  that  be  knew  there  were  feed  wires  uaed  in  connection  vitS 
the  railway  company's  line,  and  knew  there  were  high  tenaion  eleetrie  win* 
mnning  along  Waukegan  avenue,  and  learned  when  Like*  waa  injured  tkit 
those  wires  were  attached  to  pole  No.  654.  The  evidence  tends  to  show  tbit, 
about  a  year  before  the  accident  to  Likes,  McLaughlin  had  been  told  of  tk 
death  of  a  lineman  caused  by  coming  in  contact  with  feed  wires  of  the  Rail- 
way Company  four  or  Qve  blocks  south  of  the  place  where  Likes  was  injured, 
and  that  he  was  then  told  that  if  he  ever  had  any  work  to  do  np  then  be 
had  better  took  out  for  those  wires.  Likea  waa  thirty-fiTe  years  old  it  the 
time  he  was  injured,  and  bad  been  working  for  appellant  «a  «  limnas  for 
nearly  three  years.  He  bad  worked  at  Fort  Sheridan  on  the  Saturday  pre- 
ceding the  accident,  but  not  in  the  vicinity  of  the  railway  feed  wires,  and  that 
was  the  only  day,  with  the  exception  of  the  day  on  which  he  was  injured,  that 
be  had  ever  worked  at  Fort  Sheridan.  He  testiSed  that  he  did  not  know  that 
there  were  live  wires  running  along  there,  and  that  be  received  no  warning 
or  notice  of  their  presence;  that  there  were  no  signs  upon  the  poles  indkatiag 
the  dangerous  character  of  the  wires;  that  he  had  previously  worked  on  poki 
upon  which  there  were  other  wires  besides  telegraph  wire*,  bat  had  no  ptc- 
tIoub  experience  with  high  tension  wires;  that  he  had  frequently  worked 
around  electric  light  systems  In  Chicago,  but  that  the  wires  in  those  systias 
were  insulated.  The  evidence  shows  that  it  is  the  practice  of  those  ^^sged 
in  placing  electric  wires  to  string  wires  carrying  dangerous  currents  of  eke- 
tricity  above  all  other  wires,  and  that  when  a  lineman  sees  a  wire  faftewd 
below  telegraph  or  telephone  wires  it  is  an  indication  that  sneh  wire  is  not 
dangerous.  It  was  also  shown  that  all  other  poles  to  which  these  feed  wirei 
were  attached  contained  a  sign  on  which  was  printed  a  warning  that  the  wins 
were  dangerous. 

Immediately  after  the  plaiutifT  had  rested  his  case,  and  again  at  the  c 
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Waters  &  Johnson,  Tinsman,  Rankin  &  Neltnor,  and  H.  B, 
Sherman,  for  appellee. 

Opinion  by  Scott,  C.  J. : 

It  is  first  urged  that  the  court  erred  in  refusing  to  direct  a 
verdict  for  appellant  at  the  close  of  all  the  evidence.  The  reasons 
assigned  in  support  of  this  contention  are,  first,  that  the  evidence 
failed  to  establish  the  existence  of  any  duty  on  the  part  of  appel- 
lant charged  by  the  declaration  to  have  been  violated ;  second,  that 
the  plaintiff  assumed  the  risk  of  injury  from  the  feed  wires ;  and^ 
third,  that  there  was  a  fatal  variance  between  the  declaration  and 
the  proof  as  to  the  ownership  of  the  pole  and  as  to  the  charge  of 
joint  negliegnce. 

In  regard  to  the  first  of  these  reasons,  there  are  several  distinct 
breaches  of  duty  alleged  in  each  count.  The  first  count  charges 
that  the  defendants  failed  to  furnish  plaintiff  a  safe  place  in  which 
to  work ;  that  they  failed  to  warn  him  of  hidden  dangers,  and  that 
they  failed  to  insulate  the  feed  wires,  or  otherwise  protect  and 
warn  plaintiff  of  the  danger  of  coming  in  contact  with  those  wires. 
Proof  of  facts  from  which  the  law  would  impose  a  duty  upon  ap- 
pellant to  furnish  a  safe  place  in  which  to  work,  or  to  warn  plain- 
tiff of  hidden  dangers  incident  to  his  work,  or  to  insulate  the  feed 
wires,  and  proof  of  a  violation  of  either  of  those  duties,  would  be 
sufficient  proof  of  negligence  on  the  part  of  appellant  under  this 
count.  In  actions  ex  delicto  it  is  not  necessary  that  the  plaintiff 
prove  all  the  material  allegations  of  his  declaration.  If  he  prove 
enough  of  the  material  allegations  to  make  out  a  cause  of  action 
he  is  entitled  to  recover,  even  though  there  are  other  averments  of 
the  declaration  which  are  not  proved.  Louisville,  New  Albany  & 
Chicago  Railway  Co.  v.  Shires,  108  111.  017;  City  of  Rock  Island 
V.  Cuinely,  126  Ind.  408,  18  K  E.  75e3. 

The  second  count  is  in  the  same  condition  as  the  first,  in  that  it 
contains  more  than  one  charge  of  negligence.  It  counts  upon  a 
negligent  order  by  appellant's  foreman  and  upon  a  failure  to  in- 
sulate the  feed  wires.  In  the  view  we  take  of  this  case,  it  will 
only  be  necessary  to  consider  the  first  count  in  the  light  that  it 
charges  a  duty  upon  appellant  to  warn  plaintiff  of  hidden  dangers, 
and  the  second  count  in  so  far  as  it  alleges  that  the  foreman  gave 
plaintiff  a  negligent  order. 

We  deem  it  apparent  from  the  evidence,  the  substance  of  which 
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is  contained  in  the  statement  of  facts  preceding  this  opinion,  that 
appellant's  foreman,  McLaughlin,  had  far  more  reason  than  had 
Likes  to  anticipate  the  presence  of  feed  wires  upon  the  pole  in 
question.  Had  Likes  known  that  uninsulated  feed  wires  were 
being  used  by  the  Railway  Company  in  connection  with  its  rail- 
way along  Waukegan  avenue,  and  that  these  wires  had  caused  the 
death  of  a  lineman  at  a  place  on  the  same  avenue  only  a  few  blocks 
south,  on  account  of  being  in  close  proximity  to  other  wires,  it  is 
reasonable  to  believe  that  he  would  have  avoided  contact  with  these 
wires,  even  though  he  did  not  certainly  know  that  they  were 
charged  with  a  dangerous  current  of  electricity.  His  testimony, 
however,  shows  that  he  had  never  worked  in  the  vicinity  of  Fort 
Sheridan  except  on  the  Saturday  preceding  the  injury,  and  then 
not  near  the  highway,  and  was  not  familiar  with  this  pole  or  its 
surroundings,  and  that  he  did  not  know  of  the  presence  of  feed 
wires  along  the  highway ;  that  all  high  tension  wires  around  which 
he  had  previously  worked  had  been  insulated;  that  these  feed 
wires  had  the  appearance  of  ordinary  telegraph  or  telephone  wires, 
and  the  evidence  shows  that  their  location  on  the  pole  at  a  point 
below  the  arm  carrying  telephone  wires  would  indicate  to  a  line- 
man that  they  were  either  telegraph  or  telephone  wires  and  harm- 
less. Although  the  duty  of  inspection  of  wires  and  poles  upon  and 
around  which  a  lineman  is  working  may  ordinarily  be  upon  such 
lineman  where  his  knowledge  or  previous  experience  is  such  that 
he  may  know  and  appreciate  the  danger  to  which  he  is  exposed, 
yet  where  the  master  knows  of  peculiar  and  unusual  dangers  which 
a  lineman  will  encounter  in  the  performance  of  certain  work,  or 
has  reason  to  anticipate  the  presence  of  such  danger,  and  the 
danger  is  of  such  a  nature  that  the  servant,  from  lack  of  knowl- 
edge, may  not  appreciate  or  understand  it,  the  master  owes  the 
servant  the  duty  of  warning  him  of  such  danger.  4  Thompson's 
Commentaries  on  the  Law  of  Negligence,  §  4118.  The  master's 
duty  in  each  case  must  necessarily  depend  upon  the  ability  of  the 
servant  to  recognize  and  appreciate  the  danger  which  he  will  en- 
counter in  the  performance  of  his  work,  and  the  master  cannot  act 
upon  the  assumption  that  the  servant,  being  a  man  of  average  in- 
telligence, will  recognize  and  appreciate  latent  and  hidden  dangers 
which  cannot  be  discovered  by  ordinary  inspection,  and  of  which 
the  servant  has  no  knowledge. 
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McLaughlin,  in  directing  and  superintneding  the  stringing  of 
these  wires,  was  the  representative  of  appellant,  and  his  knowl- 
edge was  the  knowledge  of  appellant.  Consolidated  Coal  Co.  v, 
Wombacher,  134  HI.  57,  24  N.  E.  627.  Appellant  therefore 
knew  that  the  wires  were  to  be  placed  upon  poles  upon  and  around 
irhich  the  plaintiff's  employment  had  not  before  that  time  re- 
juired  him  to  work,  and  that  the  plaintiff  was  therefore  neces- 
Arily  ignorant  of  any  peculiar  or  unusual  danger  which  might  be 
jneountered  in  ascending  the  pole.  It  knew  that  the  Railway 
[Company  was  using  uninsulated  feed  wires  in  connection  with  its 
•ailway  along  Waukegan  avenue,  and  that  those  wires,  at  a  point 
)n  the  highway  a  few  blocks  south  of  the  place  where  plaintiff 
JFOuld  be  required  to  work,  had  been  placed  in  such  close  proximity 
Lo  other  wires  as  to  cause  the  death  of  a  lineman  working  on  such 
>ther  wires.  Its  knowledge  was  such  that  by  the  exercise  of 
re:isonable  care  for  the  safety  of  its  servants  it  might  have  known 
>f  the  dangerous  character  of  the  feed  wires  upon  the  pole,  and  in 
Buch  case  the  law  will  impute  and  infer  notice  to  it  of  their 
presence  and  dangerous  character.  Consolidated  Coal  Co.  v. 
Haenni,  146  HI.  614,  35  N.  E.  461.  But  the  plaintiff's  knowl- 
edge and  previous  experience  were  not  such  that  he  might  know  or 
appreciate  the  danger  to  which  he  was  then  exposed.  Under  these 
circumstances,  we  cannot  say  that  the  evidence  did  not  tend  to 
establish  the  existence  of  a  duty  on  the  part  of  appellant  to  warn 
plaintiff  of  the  danger  arising  from  the  presence  of  the  feed  wires 
upon  the  pole.  We  are  also  of  the  opinion  that  there  was  evidence 
from  which  the  jury  might  find  that  appellant,  through  its  fore- 
man, was  negligent  in  ordering  the  plaintiff  to  ascend  the  pole 
ivithout  informing  him  of  the  danger  to  which  he  might  be 
?xposed. 

The  cases  cited  by  appellant  holding  that  the  duty  of  inspection 
rests  with  the  servant,  and  that  the  master  is  therefore  under  no 
luty  to  warn  the  servant,  are  cases  where  the  injured  servant  had 
m  equal  opportunity  with,  or  better  opportunity  than,  the  master 
>f  knowing  and  appreciating  the  danger  to  which  he  was  exposed, 
and  the  danger  was  such  as  might  have  been  discovered  by  the 
servant,  with  the  knowledge  shown  to  have  been  possessed  by  him, 
by  ordinary  inspection.  Those  cases  are  in  these  respects  distin- 
^ishable  from  the  one  at  bar. 
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It  is  next  urged  that  the  plaintiff  assumed  the  risk  of  the  danger 
from  which  he  was  injured,  A  servant  only  assumes  the  ordinaiy 
risks  incident  to  his  employment  and  such  dangers  as  are  obvious 
and  apparent.  Danger  from  feed  wires  attached  to  a  pole  at  t 
point  below  telegraph  or  telephone  wires  was  shown  not  to  be  one 
of  the  ordinary  risks  incident  to  plaintiff's  employment  In  their 
position  below  the  telephone  wires  they  constituted  an  unusual  risk, 
which  was  not  incident  to  the  employment  of  a  lineman  engaged 
in  stringing  telegraph  wires.  Neither  was  the  danger  obvious  or 
apparent.  The  wires  appeared  to  be  ordinary  telephone  or  tele- 
graph wires,  and  harmless,  and  their  dangerous  character  oould 
not  be  discovered  by  ordinary  inspection. 

The  last  reason  urged  in  support  of  the  contention  that  the  court 
should  have  directed  a  verdict  for  appellant  is  that  there  was  t 
fatal  variance,  in  that  each  count  alleged  that  the  pole  on  which 
plaintiff  was  injured  was  owned  by  the  Railway  Company,  thit 
appellant  was  engaged  in  stringing  and  attaching  its  wires  to  an 
arm  on  that  pole  with  the  knowledge  and  consent  of  the  Railway 
Company,  and  that  the  injury  occurred  by  reason  of  the  joint  and 
concert  negligence  of  the  two  defendants;  while  the  evidence 
showed  that  the  Railway  Company  was  not  the  owner  of  the  pole, 
and  did  not  know  that  appellant  was  engaged  in  stringing  wires 
thereon,  and  no  joint  and  concert  negligence  was  established 
against  the  defendants. 

The  evidence  tended  to  establish  a  cause  of  action  against  the 
Postal  Company  under  each  of  the  first  and  second  counts  of  the 
declaration  without  proof  of  either  of  the  allegations  mentioned  in 
the  foregoing  paragraph.  So  far  as  that  company  was  concerned, 
the  evidence  tended  to  show  it  guilty  of  negligence  charged  by  the 
narr.,  no  matter  to  whom  the  pole  belonged,  and  without  regard 
to  whether  the  negligence  of  another  company  contributed  to  the 
injury,  or  whether  such  other  company  knew  that  it  was  engaged 
in  stringing  wires  upon  the  pole  in  question.  These  allegations 
not  being  essential  to  the  cause  of  action  against  appellant,  it  was 
therefore  unnecessary  to' prove  them,  and  it  was  immaterial  if  the 
evidence  disproved  them.  Louisville,  New  Albany  &  Chicago 
Railway  Co.  v.  Shires,  supra;  City  of  Rock  Island  v.  Cuinely, 
supra;  Siuift  &  Co,  v.  RuthowsJci,  182  111.  18,  54  N.  E.  103S. 
The  decAaTa\,\0Ti  ^W^d  \.W  ^t^^Ss^wc^c  of  apparently  harmless  unin- 
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Bulated  wires  upon  a  pole,  which  it  became  necessary,  in  the  per- 
formance of  his  duties  as  a  lineman  in  the  employ  of  appellant,  or 
in  obedience  to  an  order  of  his  foreman,  for  the  plaintiff  to  ascend, 
and  that  while  in  the  performance  of  such  duties  or  in  obedience  to 
such  order  he  was  ascending  the  pole  with  due  care,  he  came  in 
contact  with  the  apparently  harmless  uninsulated  wire,  and  was 
injured.  Proof  of  these  allegations,  together  with  proof  that  ap- 
pellant knew  or  could  have  known  by  exercising  ordinary  care,  of 
the  existence  of  these  wires  and  their  dangerous  character,  and 
that  the  plaintiff  was  ignorant  of  such  existence  and  character,  and 
did  not  have  equal  opportunity  with  appellant  to  ascertain  the 
same,  was  sufficient  to  establish  a  duty  on  the  part  of  appellant  to 
warn  plaintiff  of  the  danger,  and  to  refrain  from  ordering  him 
to  ascend  the  pole  without  such  warning,  and  proof  of  a  violation 
of  either  of  these  duties  established  a  cause  of  action  against  ap- 
pellant, unless  it  appeared  that  the  plaintiff  assumed  the  risk 
which  caused  his  injury. 

It  is  said,  however,  that,  as  there  was  no  allegation  in  the  first 
count  that  appellant  knew  or  ought  to  have  known  of  the  danger, 
the  allegations  in  regard  to  the  ownership  of  the  pole  and  the  con- 
sent of  the  Railway  Company  to  the  placing  of  wires  thereon  by 
the  Postal  Company  were  essential  to  show  a  cause  of  action 
against  appellant,  as  they  were  the  only  allegations  from  which  it 
could  be  inferred  that  appellant  had,  or  ought  to  have  had,  knowl- 
edge of  the  danger  from  the  feed  wires.  This  count  was  defective 
in  failing  to  allege  knowledge  by  appellant,  but  we  do  not  think 
the  allegations  under  discussion  were  intended  to  or  did  supply 
this  defect.  They  were  evidently  intended  to  constitute  a  part 
of  the  case  stated  against  the  Railway  Company.  The  count,  not- 
withstanding the  defect,  however,  was  sufficient,  after  verdict, 
to  support  a  judgment  against  the  Postal  Company.  Sargent  v. 
Bauhlis,  215  111.  428,  74  N.  E.  455. 

It  is  also  contended  that  the  allegation  that  the  injury  occurred 
by  reason  of  the  joint  and  concert  negligence  of  both  defend- 
ants was  necessary  to  be  proved,  because  it  was  the  only  allega- 
tion showing  any  connection  between  the  injury  to  the  plaintiff 
and  the  negligence  of  appellant.  The  first  count  of  the  declara- 
tion alleged  that  by  reason  of  the  failure  of  appellant  to  warn 
plaintiff  he  came  in  contact  with  the  feed  wires,  and  tha  ^fij^xA 
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count  alleged  that  while  he  was  obeying  the  negligent  order  of 
appellant's  foreman  he  came  in  contact  with  those  wires,  and  it 
appeared  from  each  count  that  the  injury  was  occasioned  by  sod 
contact  with  the  feed  wires.  It  therefore  appeared  from  ave^ 
ments  of  the  counts,  other  than  those  charging  that  the  negligence 
was  occasioned  by  reason  of  the  joint  and  concert  negligence  of 
both  defendants,  that  the  plaintiflF  was  injured  through  appel- 
lant's negligence  in  failing  to  warn  him  of  the  danger  and  in  giv- 
ing him  a  negligent  order. 

We  are  of  the  opinion  that  none  of  the  reasons  urged  by  appel- 
lant would  have  justified  the  court  in  giving  the  peremptory 
instruction  oflFered  by  appellant  at  the  close  of  all  the  evidence. 

The  Railway  Company  offered  no  witnesses  on  the  trial  of 
this  cause.     It  is  urged  that  the  court  erred  in  permitting  such 
company  to  cross-examine  the  witnesses  introduced  by  appellant, 
and  to  argue  to  the  jury  facts  brought  out  by  these  witnesses 
after  it  had  announced  its  intention,  at  the  close  of  the  plain- 
tiff's evidence,  to  abide  by  its  motion  for  a  peremptory  instruc- 
tion, which  had  been  refused  by  the  court.     There  was  no  error 
in  this  action  of  the  court.    The  railway  company,  by  its  conduct 
in  this  regard,  merely  waived  its  right  to  have  only  the  evidence 
introduced  by  the  plaintiff  considered  as  against  it,  and  author- 
ized the  court  and  jury,  in  determining  whether  a  case  had  been 
established   against   it,   to   take   into  consideration   the  evidence 
introduced  by  the  Postal  Company,  as  well  as  that  introduced  by 
the  plaintiff.     In  Condon  v.  Schoenfeld,  214  111.  226,  73  N.  E. 
333,   relied   upon  by  appellant,  the  defendant,   who  introduced 
no  evidence,  did  not  participate  in  the  further  trial  of  the  cause, 
and  therefore,  did  not  waive  his  motion  for  a  peremptory  instruc- 
tion, and  it  was  there  held  that  the  evidence  introduced  bv  his 
codefendant  could   not  be  considered  in  determining  whether  a 
case  had  been  made  out  against  him. 

It  is  next  contended  that  the  court  erred  in  entering  judg- 
ment against  appellant  alone  upon  a  declaration  charging  joint 
neglifronce  and  upon  a  verdict  finding  joint  liability.  This  ques- 
tion has  been  heretofore  decided  by  this  court  adversely  to  appel- 
lant's contention.  In  Davis  v.  Taylor,  41  HI.  405,  it  was  held 
that  taking  a  judgment  against  a  portion  of  the  defendants  amoimts 
to  a  d\8iii\s>aa\  oi  \\i^  q>^^^  %s»  \»  ^Jcka  x^^ldwa^  and  that  in  actions 
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ex  delicto  this  may  be  done  because  there  is  no  contribution 
among  wrongdoers^  and  that  if  the  mode  of  doing  it  is  irregu- 
lar, it  is  an  irregularity  which  works  no  prejudice  to  those  de- 
fendants against  whom  the  judgment  is  taken.  Under  the  author- 
ity of  the  case  last  cited  the  action  of  the  plaintiff  in  moving  for 
judgment  against  the  Postal  Company  alone,  and  the  action 
of  the  court  in  entering  judgment  against  that  company,  amounted 
to  a  dismissal  of  the  case  as  to  the  Railway  Company,  and  if 
there  was  any  irregularity  in  the  proceedings  in  this  regard  it 
is  one  of  which  appellant  cannot  complain.  It  was  also  held  in 
Illinois  Central  Railroad  Co.  v.  Foulks,  191  111.  57,  60  N.  E. 
890,  that  where  the  jury  has  returned  a  verdict  against  several 
defendants  in  an  action  ex  delicto  the  plaintiff  may  dismiss  his 
suit  as  to  a  portion,  and  take  judgment  upon  the  verdict  against 
the  remainder  of  the  defendants. 

By  an  amendment  to  his  amended  declaration  the  plaintiff 
alleged  that  on  account  of  the  injuries  received  by  him  he  was 
rendered  impotent  for  the  rest  of  his  natural  life.  He  testified 
that  he  was  in  perfect  health  up  to  the  time  he  was  injured.  On 
his  direct  examination  he  was  asked  by  his  counsel,  "  Now,  Mr. 
Likes,  how  have  you  been  with  reference  to  your  virility  since 
the  accident  ?  "  to  which  he  replied,  "Almost  entirely  gone."  The 
evidence  shows  that  the  plaintiff's  nervous  system  was  very  seri- 
ously impaired  by  reason  of  the  injuries  received  by  him;  that 
he  has  temporary  periods  of  insanity,  and  has  suicidal  and  homi- 
cidal tendencies,  and  that  it  will  eventually  be  necessary  to  con- 
fine him  in  an  asylum  for  the  insane.  We  think  that  the  evi- 
dence tended  to  show  that  all  of  the  plaintiff's  disorders,  includ- 
ing loss  or  impairment  of  virility,  were  the  result  of  the  injuries 
received  by  him  on  November  4,  1901.  There  was  therefore  no 
error  in  the  action  of  the  court  in  refusing  to  strike  out  the  testi- 
mony of  Likes  that  his  virility  was  almost  entirely  gone,  or  in 
refusing  to  give  to  the  jury  appellant's  twenty-second  instruction, 
which  would  have  told  the  jury  to  disregard  this  testimony. 

The  plaintiff  testified,  over  the  objection  of  appellant,  that  he 
was  married,  and  that  one  child  had  been  bom  of  this  marriage. 
It  is  urged  that  this  evidence  was  introduced  solely  for  the  pur- 
pose of  arousing  the  sympathy  of  the  jury  and  increasing  the 
amount  of  the  verdict.    For  such  purpose  it  was,  of  course,  im- 
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proper;  but  the  plaintiffs  attorney  stated^  when  oflFering  thi» 
evidence,  that  it  was  only  introduced  for  the  purpose  of  show* 
ing  that  the  plaintiff  had  virility  before  he  was  injured,  and  sudi 
evidence  tended  to  establish  that  fact.  By  instruction  numbered 
18,  given  at  the  request  of  appellant,  the  court  told  the  jury  that 
if  they  found  one  or  both  defendants  guilty,  in  assessing  plain- 
tiff's damages  they  must  not  take  into  consideration  the  question 
whether  or  not  the  plaintiff  has  a  wife  or  family  who  may  be 
dependent  upon  him  for  support.  We  think  this  instruction 
limited  the  consideration  of  this  evidence  by  the  jury  to  the  pur- 
pose for  which  it  was  offered,  and  that  appellant  was  not  injured 
by  its  admission  in  this  case. 

The  plaintiff  was  also  asked  if  his  child  was  still  living,  and 
answered  that  it  was  dead.  No  objection  was  made  to  this  ques- 
tion, and  no  motion  was  made  to  strike  out  the  answer.  Appel- 
lant, therefore,  did  not  preserve  its  right  to  urge  a  reversal  on 
account  of  the  admission  of  this  testimony. 

Appellant  offered  in  evidence  an  ordinance  of  the  village  of 
Fort  Sheridan  requiring  the  railway  company  to  maintain  guard 
wires  above  its  electric  wires  at  all  points  where  wires  of  other 
companies  were  suspended  above  such  electric  wires.  The  court 
refused  to  admit  this  ordinance  in  evidence,  and  appellant  con- 
tends that  this  constitutes  reversible  error.  This  offer  was  not 
accompanied  by  any  promise  to  show  that  the  appellant  relied 
upon  the  railway  company  complying  with  this  municipal  regu- 
lation. The  mere  existence  of  the  ordinance  could  not  be  regarded 
by  the  jury  as  justification  for  the  order  alleged  to  be  negligent 
or  for  the  failure  to  warn  the  plaintiff.  The  court  did  not  err 
in  excluding  this  proof. 

The  attorney  for  the  Railway  Company,  at  the  request  of  the 
plaintiff's  attorney,  made  certain  admissions  as  to  facts  in  order 
to  obviate  proof  of  such  facts.  Appellant  contends  that  the  mat- 
ters so  admitted  to  be  true  were  untrue,  and  that  it  was  injured 
thereby.  At  the  time  these  admissions  were  made  appellant's 
attorney  stated  that  thej  were  not  to  be  taken  as  admissions  by 
his  client,  and  at  the  request  of  appellant  the  court  instructed 
the  jury  that  these  admissions  were  not  evidence  against  the 
Postal  Company,  and  should  not  be  taken  into  consideration  in 
determiiimg  ^\ie\\v^T  ^  0,^*$^  Wd  Vveaxv  es^tablished   against  such 


III.]  Postal  Tjslbqrapu  Cable  Co.  v.  Likes.  999 

oompany.  Appellant  thus  obtained  all  the  relief  to  which  it  was 
entitled  on  account  of  the  admissions  of  its  codefendants,  and  we 
think  that  the  allegel  facts  so  admitted  were  not  material  to  the 
plaintiff's  cause  of  action  against  appellant. 

Appellant  offered  a  number  of  instructions  announcing  the  rule 
as  to  who  are  fellow  servants,  and  advising  the  jury  that  if  the 
injury  to  Likes  was  ocassioned  by  the  negligence  of  a  fellow 
servant  he  could  not  recover.  All  of  these  instructions  were  re- 
fused, and  it  is  contended  that  the  court  erred  in  thus  refusing 
to  submit  to  the  jury  the  question  whether  Likes  was  injured 
through  the  negligence  of  a  fellow  servant.  In  support  of  this 
contention  it  is  urged  that  the  evidence  tended  to  show  that  at 
the  time  plaintiff  was  ascending  the  pole  he  was  delayed,  hin- 
dered, and  embarrassed  by  a  lack  of  slack  in  the  wire  which  he 
was  carrying,  and  that  this  condition  was  caused  by  a  tangle  of 
the  wire,  which  was  being  unreeled,  jerked,  and  pulled  by  Mc- 
Laughlin, Weaver,  and  Donnelly,  and  that  the  jury  could  have 
found  from  the  evidence  that  the  three  persons  last  mentioned 
were  guilty  of  negligence  in  this  regard,  that  such  negligence  was 
purely  that  of  a  fellow  servant,  and  that  such  negligence  caused 
the  injuries  to  the  plaintiff,  and  that  the  instructions  were  in- 
tended to  advise  the  jury  that  if  the  injury  was  brought  about 
by  reason  of  any  negligence  of  McLaughlin,  Weaver,  and  Don- 
nelly in  this  regard  the  plaintiff  could  not  recover.  No  count 
of  the  declaration  charged  any  negligence  in  reference  to  a  tangle 
or  lack  of  slack  in  the  wire,  and  the  jury  were  expressly  instructed 
that  there  could  be  no  recovery  unless  it  was  shown,  by  a  pre- 
ponderance of  the  evidence,  that  the  plaintiff  was  injured  as  a 
result  of  the  negligence  charged  in  the  declaration.  The  instruc- 
tions stating  the  fellow-servant  doctrine  were  properly  refused. 
There  was  no  issue  in  the  case  to  which  they  were  applicable. 

The  court  gave  an  instruction,  upon  its  own  motion,  which 
appellant  contends  disregarded  the  defense  of  assumed  risk.  The 
instruction  told  the  jury  that  the  plaintiff  had  brought  his  suit 
upon  the  theory  that  he  was  injured  by  the  joint  and  concert  neg- 
ligence of  the  defendants,  and  it  was  the  function  of  the  jury 
to  determine  whether,  under  the  evidence  and  instructions  of  the 
court,  the  plaintiff  had  established  a  case  against  both  of  the  de- 
fendants, or  either  of  them  or  neither  of  them,  and  that  if  the 
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evidence,  under  the  instructions,  warranted  it,  the  jury  mig^t 
find  one  defendant  guilty  and  the  other  not  guilty,  or  might  find 
both  guilty  or  both  not  guilty.  The  evident  purpose  of  this  in- 
struction was  to  announce  the  law  in  reference  to  a  recovery 
against  one  of  two  defendants  in  an  action  for  a  tort  where  the 
declaration  charged  that  both  defendants  were  guilty  of  negli- 
gence and  the  proof  established  the  guilt  of  but  one.  The  instruc- 
tion is  not  one  which  enumerates  the  elements  necessary  to  be 
proved  in  order  that  the  plaintiff  may  recover,  but  expressly  refers 
the  jury  to  the  evidence  and  the  instructions  of  the  court  in  deter- 
mining whether  the  plaintiff  has  established  a  case  against  either 
or  both  of  the  defendants  or  neither  of  them.  The  instructions 
so  referred  to  include  instructions  submitted  by  appellant  which 
fully  informed  the  jury  as  to  the  defense  of  assumed  risL 
There  was,  therefore,  no  error  in  giving  the  instruction  under 
consideration. 

Appellant  complains  of  the  action  of  the  court  in  refusing  its 
instruction  numbered  27.  This  instruction  was  upon  the  assump- 
tion of  risk  by  the  plaintiff.  Seven  instructions  were  given  to 
the  jury  at  the  request  of  appellant  stating  the  law  applicable  to 
this  defense,  and  the  twenty-seventh  instruction  was  fully  covered 
by  those  given. 

Appellant's  instruction  numbered  23  was  properly  refused  be- 
cause it  was  included  in  its  instruction  numbered  3  which  was 
given. 

The  record  in  this  case  is  free  from  substantial  error,  and  the 
judgment  of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 

Cartwright,  Hand,  and  Carter,  J  J.  {dissenting).  To  admit 
evidence  that  the  only  child  of  the  plaintiff,  who  claimed  to  have 
lost  his  procreative  powers,  had  died,  so  that  he  must  remain  child- 
less through  the  fault  of  the  defendant,  was  serious  and  preju- 
dicial error,  and  we  think  the  objection  made  to  that  class  of 
testimony  preserved  the  question  for  review. 

There  was  evidence  tending  to  prove  that  the  injury  resulted 
from  the  negligence  of  fellow  sen^ants  of  the  plaintiff  in  handling 
the  wire,  and  we  think  the  defendant  was  entitled  to  an  instruc- 
tion advising  the  ^ury  as  to  the  law  on  that  subject,  and  that  the 
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error  in  refusing  such  instructions  was  not  obviated  by  referring 
the  jury  to  the  declaration  to  determine  the  nature  of  the  negli- 
genoe  charged. 


CrnzENs'  Telephone  Co,  v.  Westcott's  Adm'x. 

Kentucky  Court  of  Appeals  —  Feb.  21,  1907. 
124  Ky.  684,  99  S.  W.  1153. 

1.  Death   froic    Contact   with    Telephone   Box,    Chaboed    bt   Eleotbio 

Light  Wire  —  Contbibutoby  Negugence.  —  Where  it  appeared  that 
decedent  knew  of  the  dangerous  condition  of  a  telephone  box,  that  its 
wires  crossed  an  electric  light  wire,  that  he  touched  it  with  his  fingers 
and  with  a  wire  causing  sparks,  and  that  he  placed  his  hand  upon  the 
box  and  received  a  shock  resulting  in  instant  death,  the  court  should  have 
sustained  a  motion  for  a  peremptory  instruction  in  favor  of  the  telephone 
company. 

2.  SamEw   —   Where  one  knows  of  a  dangerous   condition,   although    it   is 

brought  about  by  the  negligence  of  another,  he  cannot  idly  or  wantonly 
experiment  with  it  at  the  risk  of  that  other. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.    Reversed. 

Tho8.  P.  Carothers,  for  appellant. 

Oreene  &  Van  Winkle,  Thos,  L.  Michie,  and  Phillip  Ryan,  for 
appellee. 

Opinion  by  Babkeb,  J. : 

This  is  an  action  instituted  by  Alice  Westcott,  as  administra- 
trix of  Edward  Westcott,  deceased,  to  recover  damages  for  the 
death  of  the  deceased,  who  was  her  husband,  from  the  effect  of 
an  electric  shock  received  by  him  on  August  21,  1905.  The  ap- 
pellant, the  Citizens'  Telephone  Company,  and  the  Union  Light, 
Heat  &  Power  Company,  both  corporations  doing  business  in  New- 
port, Ky.,  were  made  defendants,  and  charged  in  the  petition 
with  having,  by  gross  negligence,  caused  the  death  of  Edward 
Westcott.  Both  defendants  filed  answers,  controverting  all  the 
material  allegations  of  the  petition,  and  pleading  contributory 
n^ligence  on  the  part  of  the  decedent.  These  affirmative  alle- 
gations of  the  answer  were  controverted  by  reply,  and  the  issues 
thus  completed.     A  trial  resulted  in  a  verdict  against  the  Citi- 
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zens'  Telephone  Company  for  $16,000,  and  in  favor  of  the  Union 
Light,  Heat  &  Power  Company.  From  the  judgment  based  npoa 
this  verdict  this  appeal  is  prosecuted. 

The  substantial  facts  are  as  follows :  At  the  time  of  his  death 
Edward  Westcott  was  in  the  employ  of  the  Chesapeake  &  Ohio 
Railway  Company  and  the  Louisville  &  Nashville  Railroad  Com- 
pany as  night  gate  operator,  and  was  engaged  at  his  business  in 
the  watch  tower  at  the  railroad  crossing  on  Monmouth  street, 
between  Eleventh  and  Twelfth  streets,  in  Newport,  Ky.  In  the 
watch  tower  there  was  what  is  called  in  the  record  "  a  block  sig- 
nal telephone  box,"  which  is  a  part  of  a  line  of  railroad  tele- 
phone used  by  the  above-mentioned  railroad  companies  for  their 
private  business,  but  which  is  owned  and  operated  by  the  Citi- 
zens' Telephone  Company.  The  telephone  line  had  sagged  down 
on  John  street  until  it  rested  upon  the  highly  charged  electric 
wire  of  the  Union  Light,  Heat  &  Power  Company,  and  had  by 
this  contact  become  itself  dangerously  charged  with  electricity, 
which  it  conveyed  to  the  telephone  box  station  in  the  watch  tower. 
As  soon  as  the  dangerous  current  reached  the  telephone  box  it 
burned  out  the  fuse  and  manifested  itself  by  a  buzzing  sound  and 
-emitting  sparks.  This  unusual  condition  of  affairs  attracted  the 
attention  of  Westcott,  who  said  to  John  Shaw,  the  telegraph 
operator,  who  was  with  him  in  the  tower,  that  "  the  thing  had  a 
fit ;  "  and  he  thereupon  began  a  series  of  experiments,  by  placing 
his  finger  lightly  against  the  box  and  withdrawing  it  quickly  so 
as  to  make  the  sparks  fly  from  the  highly  charged  box.  He  also 
obtained  a  short  piece  of  insulated  wire,  and,  holding  it  by  the 
insulated  part,  he  placed  the  uninsulated  ends  to  the  box,  mak- 
ing it  emit  a  shower  of  sparks.  This  was  begun  in  the  early  part 
of  the  evening,  about  dusk,  and  was  continued  at  various  times 
from  then  until  about  2  o'clock,  when  he  was  killed.  Early  in 
the  evening,  the  witnesses  say  about  dusk,  two  young  men,  who 
saw  that  the  telephone  line  was  crossed  with  an  electric  wire  on 
John  street,  came  to  the  tower  and  informed  the  inmates,  of 
whom  Westcott  was  one,  of  the  fact  that  the  wires  were  crossed, 
and  that  the  condition  resulting  therefrom  was  dangerous.  Two 
policemen,  who  came  into  the  watch  tower  during  the  night,  be- 
fore the  accident,  saw  Westcott  experimenting  or  playing  with 
the  charged  V^o'k.     ki^^T^^^da,^  ^.^  ^«.ld  before^  he  placed  his  hand 
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upon  the  box  in  such  manner  as  to  receive  a  shock  that  caused 
his  hand  to  involuntarily  grip  the  box,  and  at  the  same  time  he  was 
hurled  to  the  floor,  tearing  the  box  from  its  fastenings  on  the  wall, 
and  killing  him  almost  instantly. 

Assuming  for  the  purposes  of  this  appeal  that  the  crossing  of 
the  telephone  with  the  electric  wire  was  negligence  on  the  part 
of  the  appellant  company,  is  appellee,  under  the  state  of  facts 
detailed  above,  entitled  to  recover  damages  for  his  death?  The 
decedent  was  thirty-four  years  of  age,  and,  so  far  as  this  record 
shows,  was  a  man  of  at  least  ordinary  intelligence,  and  his  busi- 
ness indicates  that  •  he  understood  something  of  machinery  and 
the  simplier  laws  of  natural  physics.  It  is  perfectly  plain,  from 
the  uncontradicted  testimony,  that  he  was  at  the  time  of  his  death 
not  engaged  in  any  duty  connected  with  the  telephone  box  from 
which  he  received  the  fatal  shock,  but,  on  the  contrary,  knowing 
the  abnormal  condition  with  which  he  was  confronted,  he  was, 
for  his  own  amusement,  experimenting  with  it  as  above  indicated. 
The  manner  in  which  he  made  these  experiments  shows  clearly 
that  he  appreciated  the  occult  danger  connected  with  his  opera- 
tions; and,  in  addition,  he  had  been  informed  early  in  the  even- 
ing that  the  cause  of  the  box  being  charged  was  that  the  tele- 
phone line  was  crossed  with  the  electric  wire,  and  that  this  con- 
dition was  dangerous.  John  Shaw,  the  night  operator,  testified 
without  contradiction  that  Westcott  was  present  when  John  Scott 
and  Irwin  Zitt  brought  in  the  information  that  the  lines  were 
crossed  on  John  street,  and  the  dangerous  condition  resulting 
therefrom. 

The  question,  then,  arises:  If  all  the  evidence  touching  the 
cause  of  Edward  Westcott's  death  shows  without  any  sort  of  con- 
tradiction that  he  knew  the  dangerous  condition  of  the  telephone 
box,  and  so  knowing,  without  any  duty  calling  him  thereto,  he 
deliberately  placed  his  hand  on  the  highly  charged  instrument, 
and  received  a  shock  which  resulted  in  his  death,  can  his  per- 
sonal representative  recover  damages?  We  think  this  question 
must  be  answered  in  the  negative.  In  the  case  of  City  of  Owens- 
haro  V.  York's  AdmW,  77  S.  W,  1130,  25  Ky.  Law  Rep.  1397, 
which  was  a  case  in  some  respects  similar  to  the  one  under  con- 
sideration, except  that  the  decedent  was  an  infant,  the  rule  on  the 
question  in  hand  is  thus  stated : 
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"  It  is  earnestly  insisted  for  the  city  that  there  can  be  no  recovery,  although 
it  was  negligent  in  having  the  hot  wire  in  the  street,  for  the  reason  that  the 
intestate  knew  the  danger  and  voluntarily  took  the  risk,  assuming  that,  if  he 
stood  on  the  board,  the  electrical  current  would  not  hurt  him.  This  would  be 
true  of  an  adult,  but  the  question  is  whether  the  same  rule  should  be  applied 
to  an  infant  twelve  years  old." 

The  courts  have  gone  a  long  way  in  saying  that  the  highest 
possible  care  should  be  used  by  those  who  manufacture  and  sell 
electricity,  because  the  electric  current  being  invisible  and  silent 
is  difficult  to  discover  and  guard  against  in  advance  of  its  fatal 
eflFects ;  and,  while  perhaps  this  reasoning  cannot  be  applied  strictly 
to  a  telephone  company,  which  is  not  engaged  in  carrying  elec- 
tricity for  sale  or  distribution,  but  only  carries  a  current,  not 
at  all  dangerous  to  human  life,  for  its  own  purposes,  we  do  not 
deem  it  necessary  to  stop  here  to  draw  or  point  out  the  distinc- 
tion between  it  and  the  electric  light  and  power  companies  proper. 
The  rule  is  so  well  established  that  it  needs  no  citation  of  author- 
ity to  support  it  that  where  one  knows  of  a  dangerous  condition, 
although  it  is  brought  about  by  the  negligence  of  another,  he 
cannot  idly  or  wantonly  experiment  with  it  at  the  risk  of  that 
other. 

The  sum  total  of  plaintiff's  evidence,  so  far  as  appellant  is  con- 
cerned, is  that  the  decedent  was  killed  by  coming  in  contact  with 
one  of  its  boxes  which  had  become  charged  with  electricity  by  the 
crossing  of  its  wire  with  an  electric  light  wire.  The  defendant, 
without  contradiction,  showed  all  the  facts  we  have  detailed  above 
with  reference  to  the  decedent's  knowledge  of  the  dangerous  con- 
dition of  the  telephone  box,  and  the  manner  of  his  being  killed 
by  wantonly  experimenting  with  a  known  danger.  It  seems  to 
us  clear  that  the  court  should  have  sustained  the  motion  for  a 
peremptory  instruction,  made  at  the  close  of  all  the  testimony,  to 
the  jury  to  find  a  verdict  in  favor  of  appellant. 

The  judgment  is  reversed  for  proceedings  consistent  herewith. 
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Bbunelle  v.  Lowell  Electric  Light  Cobp. 

Maasachuaetts  Supreme  Judicial  Court  —  Feb.  28,  1907, 
194  Mass.  407,  80  N.  E.  466. 

1.  Shock  froic  Cord  of  Incandescent  Light  —  WmiNo  Building  in  Viola- 

tion OF  Crrr  Ordinance.  —  Where  there  was  evidence  that  plaintiff  in 
wiring  his  cellar  for  a  portable  light,  violated  a  city  ordinance  in  that 
he  failed  to  notify  the  inspector  of  wires  of  the  intended  extension,  and 
did  not  obtain  a  permit  for  such  extension,  and  did  not  comply  with  the 
rules  and  regulations  of  the  national  board  of  fire  underwriters,  he  can- 
not recover  from  the  electric  lighting  company  for  injuries  received  if 
his  violation  of  the  ordinance  contributed  to  the  accident. 

2.  Same  —  Evidence  —  Practice  of  Inspector  of  Wires.  —  It  was  error 

to  receive  the  testimony  of  the  inspector  of  wires  that  where  wires  wbtq 
already  installed  and  there  was  simply  an  extension  made,  it  was  not 
his  practice  to  require  an  application  to  be  made  and  a  written  permit 
obtained  before  the  current  was  turned  on,  but  to  make  such  requirement 
only  where  there  was  a  new  installation. 

3.  Same  —  Opinion  of  Inspector  of  Wires  —  Construction  of  Ordinance. 

—  The  testimony  of  an  inspector  of  wires  to  his  opinion  that  it  was  not 
the  duty  of  any  person  other  than  himself  to  enforce  the  provisions  of 
the  city  ordinance,  ought  not  to  have  been  received.  It  was  for  the  court 
and  not  for  the  witness  to  construe  the  ordinance. 

Exceptions  by  defendant  from  verdict  rendered  in  favor  of 
plaintiff.    Sustained, 

Action  for  damages  to  the  person.  Plaintiff  kept  an  apothecary  store  in 
Lowell,  and  defendant  was  a  corporation  having  an  electric  light  plant  in  that 
city  furnishing  electricity  for  light,  heat,  and  power. 

Plaintiff  occupied  a  store  on  the  southerly  side  of  East  Merrimack  street, 
having  on  the  ground  a  general  room,  and  below  in  the  cellar  a  room  where 
medicines  were  stored  and  where  it  was  frequently  necessary  to  go  in  carry- 
ing on  the  business.  Plaintiff  had  used  electricity  in  his  store  on  the  ground 
floor,  for  lighting,  since  1893,  the  inside  wiring  being  installed  by  an  electrical 
contractor,  and  all  the  wires  and  other  electrical  paraphernalia  inside  of  the 
store,  except  the  fuses,  fuse  box,  and  meter,  were  the  property  of  the  plaintiff. 
Defendants  over  their  primary  and  secondary  wires  brought  the  electricitv 
to  the  wall  of  plaintiff^s  store  and  there  delivered  it  through  a  meter  onto 
the  wires  within  the  store.  On  May  10,  1902,  plaintiff  employed  one  Hinck- 
ley, an  electrical  contractor,  to  make  an  extension  of  his  wiring,  pursuant  to 

^^■^ 

Injuries  from  Inoandesoent  Iii8l&t.^See  Peters  v,  Lynehhurg,  etc.. 
Light  Co.y  po8tf  and  note  thereunder. 

Violation  of  City  Ordinanoe.  *  As  to  when  the  violation  of  a  city 
ordinance  regulating  the  wiring  of  buildings  constitutes  negligence,  see  Ban 
Antonio  Oae  d  Electric  Co,  v.  Baddera  et  al.,  post. 
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which  contract  Hinckley  attached  a  wire  to  the  inside  wiring  bekoging  to 
plaintiff,  the  connection  being  made  near  a  door  leading  into  the  cellar,  uul 
this  wiring  was  then  carried  into  the  cellar  on  the  casing  of  the  door  and  ob 
the  beams  underneath,  and  was  extended  in  the  form  of  a  portable  or  ilezible 
stranded  covered  wire  cord  about  fifteen  feet  long.     To  this  was  attached  i 
lamp  socket  for  an  incandescent  light.    The  end  of  the  cord  when  not  in  xm 
was  kept  suspended  over  a  hook.    There  was  no  fuse  in  the  rosette,  nor  oa 
any  part  of  the  extension  thus  made,  nor  any  fuse  between  this  extension  and 
the  wiring  inside  of  the  store,  to  which  the  extension  was  attached.    No  notiee 
was  ever  given  to  defendant  of  plaintiff's  intention  to  make  the  extension,  nor 
any  permission  of  the  city  wire  inspector  asked  before  making  it,  but  plaintiff 
testified  that  after  the  extension  was  made  he  went  to  defendant's  ofllee  and 
told  the  clerk  about  it,  requested  a  bulb,  and  thereafter  that  a  man  came  from 
defendant  light  company  and  put  on  the  glass  bulb.    On  the  evening  of  October 
3,  plaintiff  went  to  the  cellar  and  before  going  down  turned  on  the  switch 
which  lighted  the  cellar  lamp.    He  took  hold  of  the  flexible  cord  in  such  a 
manner  that  a  part  of  the  cord  and  a  part  of  the  lamp  socket  were  in  bis 
hand,  and  in  taking  the  light  from  the  support  he  received  a  shock  of  elec- 
tricity which  threw  him  down,  rendered  him  insensible,  and  inflicted  sever* 
injuries  upon  him.     His  hand  was  subsequently  found  to  be  severely  burned 
and  several  fingers  were  subsequently  amputated. 

The  ordinance  of  the  city  of  Lowell  referred  to  in  the  opinion  provided  (see- 
tions  9,  10,  11,  and  14),  as  follows: 

**  Sec.  9.  In  no  case  shall  a  current  of  electricity  be  connected  to  any  system 
of  wiring  or  apparatus  intended  to  be  used  for  power  or  lighting  without  per- 
mission being  first  obtained  and  a  written  permit  granted  by  the  inspector  of 
wires.  The  jurisdiction  of  the  inspector  is  intended  to  include  all  public  and 
private  electrical  systems  that  are  now  and  may  hereafter  be  installed  in  the 
city  of  Lowell.     •     •     ♦ 

"  Sec.  10.  No  person  or  corporation  shall  change  the  position  or  make  addi- 
tions to  any  wiring  system  or  install  any  new  work  or  electrical  apparatus 
without  first  notifying  the  inspector  and  he  given  full  opportunity  to  inspect 
the  same  before  such  work  is  completed,  and  when  any  electric  wires  designed 
to  carry  an  electric  current  or  power  current  are  to  be  concealed  the  inspector 
must  be  notified  before  work  is  commenced,  and  he  shall  give  his  permission 
and  approval  for  all  such  work  and  connections  immediately  unless  in  his 
judgment  such  apparatus  or  wiring  endangers  life  or  property  or  is  not  in 
accordance  with  the  laws  and  ordinances  or  in  conformity  with  the  established 
insurance  rules. 

"Sec.  II.  The  inspector  shall  require  that  the  established  rules  and  regu- 
lations of  the  National  Board  of  Fire  Underwriters  shall  be  complied  with 
both  for  outside  and  interior  construction." 

"  Sec.  14.  Whoever  violates  or  fails  to  comply  with  any  of  the  provisions 
of  this  ordinance  after  being  duly  notified  in  writing  by  the  inspector  shall 
forfeit  and  pay  for  each  offense  not  less  than  ten  nor  more  than  twenty 
dollars.** 

John  J.  (fr  Wm,  A,  Hoqan,  for  plaintiff. 
William  H.  Beul,  Iqt  ftL^i^TA».\i\. 
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Opinion  by  Sheldon,  J. : 

In  our  opinion,  upon  the  special  findings  made  by  the  jury,  the 
plaintiff  would  be  entitled  to  retain  his  verdict  if  there  was  no 
error  in  the  admission  of  evidence  or  in  the  instructions  upon 
which  those  findings  were  made.  But  we  are  of  opinion  that 
there  was  such  error. 

There  was,  to  say  the  least,  evidence  upon  which  the  jury  might 
have  found  that  the  plaintiff,  in  putting  into  his  cellar  the  wire 
and  appliances  for  a  portable  light,  violated  sections  9,  10,  and 
11  of  the  ordinances  of  the  city  of  Lowell,  in  that  he  failed  to 
notify  the  inspector  of  wires  of  the  intended  extension  before 
the  work  was  begun  and  did  not  obtain  a  permit  for  such  exten- 
sion, and  did  not  comply,  in  making  the  extension,  with  the  rules 
and  regulations  of  the  national  board  of  fire  underwriters;  and 
that  this  conduct  of  the  plaintiff  was  the  cause  of  the  accident 
which  happened.     In  view  of  the  penalty  imposed  by  section  14 
of  the  ordinance,  the  presiding  justice  rightly  ruled  that  the 
plaintiff  could  not  recover  if  he  had  thus  acted  in  violation  of 
the  ordinance  and  such  violation  had  contributed  to  the  accident. 
Brunelle  v.  Lowell  Electric  Light  Corporation,  9  Am.  Electl.  Cas. 
494,  188  Mass.  493,  74  N.  E.  676.     But  as  bearing  upon  the 
latter  question  he  permitted  the  inspector  of  wires,  against  the 
exception  of  the  defendant,  to  testify  that  in  a  case  like  this, 
where  wires  were  already  installed  and  there  was  simply  an  ex- 
tension made;  it  was  not  his  practice  to  require  an  application 
to  be  made  and  a  written  permit  obtained  before  the  current  was 
turned  on,  but  to  make  such  requirement  only  where  there  was 
a  new  installation ;  that,  in  the  majority  of  cases  where  the  work 
was  exposed,  he  did  not  go  to  examine  the  premises,  but  relied 
on  his  notice;  that  if  he  thought  there  was  any  question  about 
the  contractor  or  the  premises  he  would  make  it  his  business  to 
get  there;  that  he  knew  Hinckley,  the  contractor  who  did  this 
work,  and  that  he  stood  well  in  his  business.     He  further  testi- 
fied at  considerable  length  to  the  same  effect.    That  this  evidence 
was  introduced  to  excuse  the  plaintiff  for  not  having  seasonably 
made  application  and  secured  a  permit  from  the  inspector  is 
shown  by  the  fact  that  the  judge  in  his  charge  called  the  atten- 
tion of  the  jury  to  the  testimony,  and  instructed  them  that  in 
determining  whether  the  plaintiff  was  negligent  in  not  having 
obtained  a  permit,  tbey  might  consider  tlae  praetie.^  o\  ^'^  vcsr 


1008  Amsrioan  Electbigal  Cases.  [vol.  9 

spector  at  that  time  not  to  grant  permits,  if  they  so  fonnd;  and 
also  allowed  them,  in  passing  upon  the  question  whether  the  plain- 
tiff's violation  of  the  ordinance  contributed  to  the  happening  of 
the  accident,  to  consider  whether  the  inspector,  if  he  had  received 
the  proper  notice,  would  have  inspected  these  wires,  fuses  and 
apparatus,  and  have  required  them  to  conform  to  the  standard  of 
the  rules  and  regulations  of  the  national  board  of  fire  underwriters. 
In  our  opinion  this  was  erroneous,  and  was  prejudicial  to  the 
defendant;  for  the  special  findings  of  the  jury  may  have  rested 
entirely  upon  this  testimony  of  the  inspector  of  wires. 

The  usage  and  practice  which  the  inspector  testified  that  he 
had  adopted  were  certainly  contrary  to  the  terms  of  the  ordi- 
nance, and  were  unlawful.  The  jury  should  not  have  been  allowed 
to  speculate  upon  the  question  whether  the  inspector,  if  he  had 
received  proper  notice  from  the  plaintiff,  would  have  neglected 
to  perform  his  duty.  This  was  wholly  an  immaterial  question. 
Jones  V.  Holden,  182  Mass.  384,  65  N.  E.  808;  Pickering  v. 
Weld,  159  Mass.  522,  34  N.  E.  1081;  Abbott  v.  NoHh  Andover, 
145  Mass.  484,  14  N.  E.  754;  Commonwealth  v.  Perry,  139 
Mass.  198,  29  N.  E.  656 ;  Cutler  v.  Howe,  122  Mass.  541.  The 
recognized  principle  that  in  dealing  with  ancient  instruments  and 
transactions,  where  doubtful  words  are  used,  where  the  purpose 
and  intent  are  obscurely  expressed,  the  acts  and  conduct  of  the 
parties,  immediately  following,  are  to  be  regarded  as  the  best 
expositors  of  the  meaning  intended.  Cambridge  v,  Lexington, 
17  Pick.  222,  230,  is  inapplicable  here.  And  see,  further,  Oey- 
ser-Marion  Gold  Mining  Co,  v.  Stark,  106  Fed.  558,  45  C.  C.  A. 
467,  53  L.  II.  A.  684;  Consolidated  Coal  &  Mining  Co.  v.  Floyd 
(Ohio),  38  N.  E.  610,  25  L.  R.  A.  848. 

The  testimony  of  the  inspector  of  wires  to  his  opinion  that  it 
was  not  the  duty  of  any  person  other  than  himself  to  enforce  in 
the  city  of  Lowell  the  provisions  of  the  ordinance  which  has 
been  mentioned,  ought  not  to  have  been  received.  It  was  for 
the  court  and  not  for  the  witness  to  construe  the  ordinance.  As 
the  other  questions  raised  upon  the  bill  of  exceptions  are  not 
likely  to  be  presented  in  the  same  form  at  another  trial,  we  do 
not  deem  it  necessary  to  consider  them  in  detail.  We  have  not 
found  any  errors  beyond  those  stated  which  would  appear  to  be 
sufficient  \o  nx^tt^tvY  \\^  vcv  '^^Votl^  ^'$i\^'^  iW  verdict. 

Exceptions  swst^vviedL. 
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New  York  Appellate  Division,  Second  Department  —  March  1,  1907, 

117  App.  Div.  784,  102  N.  Y.  Supp.  982. 

Elbotbio  Railways  —  Injubt  bt  Stepping  xtpon  Eleotbioallt  Charged 
Rail  —  Instbuctions.  —  In  an  action  against  a  street  railway  to  recover 
damages  for  injuries  sustained  by  stepping  upon  an  electrically  charged 
rail,  when  the  defendant  has  given  expert  testimony  that  the  shock  could 
not  be  received  except  under  certain  conditions  that  did  not  exist,  it  is 
error  for  the  court  to  instruct  the  jury  that  if  the  plaintiff  received  the 
shock  he  is  entitled  to  recover,  whether  the  defendant  has  exonerated  itself 
or  not.  Such  instructions  are  equivalent  to  holding  that  the  defendant 
was  an  insurer,  and  that  the  sole  question  was  whether  the  accident  re- 
salted  from  the  shock. 

Appeal  by  the  defendant  from  a  judgment  of  the  County  Court 
of  Queens  county  in  favor  of  the  plaintiff  and  from  an  order 
denying  the  defendant's  motion  for  a  new  trial.    Reversed. 

Before  Jenks^  Hookeb,  Gatnob^  Rich^  and  Miller^  JJ. 
/.  B.  Oeland,  for  appellant. 
Herbert  N.  Warbasse,  for  respondent 

Opinion  by  Jenks,  J. : 

The  learned  court  submitted  the  case  to  the  jury,  and  instructed 
it  that  the  issue  was  whether  or  not  the  plaintiff  received  an 
electrical  shock  by  stepping  upon  the  rail.  "  If  he  did  receive  an 
electrical  shock  by  stepping  upon  the  rails  of  this  track,  and  was 
injured  in  that  manner,  he  is  entitled  to  recover."  At  the  close 
of  the  charge  the  learned  counsel  for  the  respondent  said : 

''  I  ask  your  honor  to  instruct  the  jury  that  if  they  believe  the  plaintiff  re- 
ceived an  electrical  shock  at  the  time  alleged  and  in  the  manner  described  by 
the  plaintiff,  unless  they  are  satisfied  that  the  defendant  has  exonerated  itself, 
they  may  bring  in  a  verdict  for  the  plaintiff  upon  that  evidence." 

The  court  replied : 


<( 


Whether  the  defendant  has  exonerated  itself  or  not,  if  they  believe  Le  re- 
ceived an  electrical  shock,  he  is  entitled  to  recover." 


lajwies  from  Eleotrioally  Charged  RaU.  —  As  to  injuries  to  laborers 
from  contact  with  electrically  charged  rails,  see  Keeley  v,  Boston  Elevated  Ry. 
Co,,  ante,  and  note  thereunder. 
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Exception  was  taken.  The  learned  counsel  for  the  appellant 
then  excepted  to  that  part  of  the  charge  wherein  the  court  said 
that: 

"  If  the  plaintiff  received  an  electrical  shock  when  he  stepped  on  the  tnda, 
he  is  entitled  to  recover." 

The  court  then  said : 


"  I  will  modify  that  to  the  ertent  that,  if  he  was  injured  hy  an  eleetrietl 
shock  which  he  received  by  stepping  upon  the  tracks,  he  is  entitled  to  reeofer." 

The  defendant  then  excepted  to  the  charge  as  given  and  to  the 
modification.  I  think  that  the  exceptions  were  well  taken.  The 
action  was  for  negligence;  that  is^  for  a  breach  of  the  legal  duty 
to  use  the  care  due  under  the  circumstances.  The  defendant 
offered  evidence,  described  by  the  learned  court  in  its  charge, 
^'  to  the  conditions  of  the  track  there,  and  the  opinions  of  their 
experts  as  to  the  impossibility  of  an  electrical  shock  being  trans- 
mitted, except  under  certain  conditions  which  must  have  been 
present,  and  which  they  claim  were  not  present."  And  yet  the 
court  charged,  ^^  whether  the  defendant  has  exonerated  itself  or 
not,"  if  the  jury  believed  that  the  plaintiff  received  the  shock 
he  is  entitled  to  recover,  or,  in  other  words,  that  the  defendant 
was  an  insurer,  and  that  the  sole  question  was  whether  the  acci- 
dent had  resulted  from  the  shock.  It  had  not  ruled  as  matter 
of  law  that  there  was  no  evidence  that  exonerated  or  tended  to 
exonerate  the  defendant,  and  then  but  left  to  the  jury  as  ques- 
tions of  fact  the  happening  of  the  accident  from  the  cause  alleged, 
and  of  the  damages,  but  had  submitted  the  entire  case,  charging 
as  the  law  that,  even  if  the  testimony  did  exonerate  the  defend- 
ant, it  was  liable.  It  is  quite  true  that  the  doctrine  of  ''  res  ipsa 
loquitur  "  was  applicable.  Clarice  v.  Nassau  Electric  R.  R.  Co,, 
6  Am.  Electl.  Cas.  234,  9  App.  Div.  51,  41  N.  Y.  Supp.  78.  But 
as  we  said  in  that  case,  per  Willabd  Babtlett,  J. : 

"  The  doctrine  of  res  ipsa  loquitur  simply  calls  upon  the  defendant,  aft^r 
proof  of  the  accident,  to  give  such  evidence  as  will  exonerate  him,  if  any 
there  be,  and  relieves  the  plaintiff  from  the  burden  of  proving  the  nonexist- 
ence of  an  adequate  explanation  or  excuse." 

See,  too,  Ludivig  v.  Metropolitan  St.  R.  Co.,  174  N.  Y.  546, 
67  N.  E.  1084. 

The  learned  counsel  for  the  appellant  insists  that  in  any  event 


Kt.]  Bbuokea  v.  Gainsboro  Telephonb  Co.  1011 

the  error  was  cured  or  waived  in  that  thereafter  the  defendant 
requested  the  court  to  charge,  and  the  court  in  effect  charged : 

''That  the  plaintiff  has  got  to  prove  by  satisfactory  evidence  that  any  in- 
jury he  received  was  due  to  an  electrical  shock,  •  •  *  and  that  the  jury 
kave  no  right  to  theorize  or  speculate,  and  that  the  evidence  must  be  positive 
evidence,  and  not  probable  or  theorizing  evidence." 

These  instructions  related  to  the  cause  of  the  injury  and  the 
requisite  proof  thereof,  and  in  no  way  affected  the  question  which 
I  have  discussed. 

I  advise  that  a  new  trial  be  ordered ;  costs  to  abide  the  event. 
All  concur. 


Bbuckeb  v.  Gainesbobo  Telephons  Co. 

Kentucky  Court  of  Appeals  —  March  H,  1907, 
125  Ky.  92,  100  S.  W.  240. 

1.  Eiacnuorrr  —  Voltage  —  Dutt  of  Those  Handung.  —  Those  handling 

electricity  where  the  voltage  is  such  as  to  endanger  human  life  must 
exercise  a  very  high  degree  of  care  for  the  safety  of  others,  but  where 
a  less  voltage  is  used  which  is  not  of  itself  dangerous  those  who  use  it 
are  only  liable  for  ordinary  care. 

2.  Same.  —  A  telephone  company  inviting  the  public  to  use  its  instruments  is 

not  an  insurer,  but  must  use  such  care  as  may  reasonably  be  expected 
of  a  person  of  ordinary  prudence  under  the  circumstances. 

3.  Shock  fbom  Telephone  —  Evidence.  —  In  an  action  for  injuries  sustained 

from  a  shock  received  in  grasping  the  metal  arm  of  the  receiver  in  de- 
fendants' telephone  booth,  evidence  of  the  injury  of  another  person  from 
another  phone,  at  another  time  and  in  the  same  city,  was  properly  re- 
jected. 

Appeal  by  plaintiff  from  a  judgment  for  defendant    Afjirmed. 

E.  P.  Morrow  and  W.  B.  Morrow,  for  appellant. 

Jam^  Denton,  for  appellee. 

Opinion  by  Hobson,  J. : 

The  Gainesboro  Telephone  Company  operates  a  telephone  sys- 
tem in  Somerset,  Ky.,  and  maintains  a  pay  station  at  the  New- 

'Dmtf  of  TelepliOAe  Gompaaiea  to  Patroaa.  —  See  IMahwnt  v.  VniM 
Telephone  d  Telegraph  Co.,  ante,  and  note  thereunder. 
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tonian  Hotel.    Frank  J.  Brucker,  while  a  guest  at  the  hotel,  was 
using  the  pay  station  to  talk  to  his  wife  in  Louisville.    The  phone 
did  not  seem  to  work  well,  and  he  took  hold  of  the  metal  am 
with  his  hand  to  raise  the  mouthpiece.     When  he  did  this,  he 
received  a  severe  shock  of  electricity  which  knocked  him  to  the 
floor,  rendering  him  unconscious  and  injuring  his  nerves.    He 
suffered  from  the  shock  for  about  a  month,  and  brought  this  ac- 
tion to  recover  against  the  telephone  company  for  his  injury. 
The  proof  for  him  on  the  trial  was  only  of  the  fact  above  stated. 
That  for  the  telephone  company  was  to  the  effect  that  the  instru- 
ment was  examined  by  one  of  its  men  in  ten  minutes  after  the 
accident  and  was  found  to  be  all  right.     It  had  not  been  out  of 
order  before,  and  the  cause  of  the  accident  is  entirely  unexplained. 
There  was  no  storm  at  the  time,  although  a  high  wind  was  blow- 
ing.   An  electric  light  was  burning  in  the  booth,  and  the  electric 
light  company  had  its  wires  in  the  hotel  and  throughout  the  town. 
These  carried  2,200  volts  of  electricity.     The  voltage  of  the  tele- 
phone system  was  seventy-five  and  was  not  sufficient  to  hurt  any 
one.    !N'o  one  was  in  the  booth  at  the  time  the  accident  occurred, 
but  Brucker,  or  knew  anything  of  the  trouble  until  he  fell  to  the 
floor.     The  plaintiff  asked  the  court  to  instruct  the  jury  that  it 
was  the  defendant's  duty  to  so  maintain  its  wires  and  appliances 
at  its  pay  station  as  to  protect  from  danger  those  who  used  them, 
and  that,  if  it  failed  to  do  this  and  Brucker  was  injured  by  rea- 
son of  the  appliances  not  being  free  from  danger,  they  should 
find  for  him.     The  court  refused  to  so  instruct  the  jury,  and 
instructed  them  that  they  should  find  for  the  plaintiff  if  they 
believed  from  the  evidence  that  the  defendant  carelessly  or  neg- 
ligently failed  to  so  protect  its  wires  and  appliances,  etc.     The 
The  jury  found  for  the  defendant,  and  the  plaintiff  appeals. 

Those  handling  electricity  where  the  voltage  is  such  as  to  en- 
danger human  life  must  exercise  a  very  high  degree  of  care  for 
the  safety  of  others,  but  where  a  less  voltage  is  used  which  is  not 
of  itself  dangerous  those  who  use  it  are  only  liable  for  ordinary 
care.  Triple  State  Gas  Company  v.  WeUman,  114  Ky.  79,  70 
S.  W.  49;  Mangan^s  Adm'r  v.  Louisville  Electric  Light  Com- 
pany, 9  Am.  Elect.  Cas.  692,  91  S.  W.  703,  29  Ky.  Law  Rep. 
38.  A  telephone  company  is  a  common  carrier  of  messages,  and 
not  of  persons.    The  duty  it  owes  to  a  customer  using  one  of  its 
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infitruments  is  not  different  from  that  due  to  their  customers  by 
other  persons  inviting  the  public  upon  their  premises  for  the 
transaction  of  business.  In  all  such  cases  the  person  so  inviting 
the  public  is  not  an  insurer,  but  must  use  such  care  as  may  be 
reasonably  expected  of  a  person  of  ordinary  prudence  under  the 
circumstances.  In  1  Thompson  on  Negligence,  §  970,  the  rule 
is  thus  stated : 

**  In  these  cases  —  if  we  except  the  case  of  passenger  elevators  in  buildings, 
separately  considered  —  the  law  is  reasonable,  and  does  not  demand  of  an 
owner  of  property  more  than  the  exercise  of  ordinary  care  with  respect  to  the 
rights  of  third  persons;  but,  on  the  other  hand,  it  does  demand  the  exercise 
of  due,  reasonable,  or  ordinary  care." 

The  plaintiff  offered  to  show  by  a  witness  that  a  short  time 
prior  to  his  injury  the  witness,  in  using  another  phone  in  the 
city,  received  a  severe  shock  of  electricity.  This  evidence  was 
properly  rejected.  The  condition  of  another  phone  at  another 
time  was  purely  a  collateral  matter.  The  question  the  jury  were 
to  try  was  whether  the  defendant  had  exercised  ordinary  care  with 
the  phone  at  which  he  was  injured.  It  is  a  matter  of  common 
knowledge  that  wires  sometimes  get  crossed,  and  the  fact  that 
another  phone  was  on  another  occasion  out  of  order  would  have 
thrown  no  light  on  the  case  at  bar. 

Judgment  affirmed 


Dekveb  Consolidated  Elbctbio  Co.  v.  Waltebs. 

Colorado  Supreme  Court  —  April  1,  1907, 
39  Colo.  301,  89  Pac.  815. 

1.  iNJiJiiT  TO  Cbiu>  from  Electric  Light  Wires  Entering  Dwellings  — 

Instructions.  —  Where  in  an  action  against  an  electric  light  company 
for  injuries  to  a  child  from  contact  with  defendants'  wires,  while  look- 
ing out  of  a  window,  the  complaint  alleged  negligence  of  the  defendant 
in  failing  to  keep  the  wires  properly  insulated,  it  was  error  to  instruct 
the  jury  that  the  defendant  was  liable  if  the  wires  were  not  in  a  proper 
place. 

2.  Same  —  Evidence.  —  Where  in  an  action  against  an  electric  lighting  com- 

pany for  injuries  sustained,  it  was  simply  alleged  that  defendant  was 
negligent  in  maintaining  its  wires,  evidence  as  to  the  location  of  the 
wires  and  converter  was  material  and  proper  to  be  considered  by  the  jury 
in  determining  the  degree  of  care  to  be  exercised  by  the  defendant  in 
maintaining  and  preserving  the  wires  in  question. 
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3.  Same  —  Degbee  of  Case.  —  The  same  degree  of  care  should  be  exereiied 

by  an  electric  light  company  to  protect  from  injury  the  inmates  of  i 
house  to  which  it  is  furnishing  light  as  that  which  it  is  obliged  to  me 
to  safeguard  the  traveling  public  from  its  overhanging  wires  in  the  higlh 
ways. 

4.  8ame.  —  An  electric  light  company  is  not  an  insurer  of  the  safety  of  iU 

customers. 
6.  Evidence  —  Opinion  of  Exfebt.  —  In  an  action  against  an  electric  light- 
ing company  for  injuries  sustained  by  coming  in  contact  with  an  im- 
properly insulated  wire,  it  was  proper  to  ask  one  of  defendants'  erperti 
whether  or  not,  in  his  opinion,  at  the  time  of  the  injury,  the  wire  was 
properly  insulated. 

6.  Same.  —  Evidence  by  the  defendant  that  there  was  not  known  to  the  arts 

or  commerce  a  perfect  method  of  insulation  was  proper,  where  the  defend- 
ant had  already  brought  out  in  evidence  that  it  had  used  the  safest  known 
method. 

7.  CoNTBiBUTOBT  Nequgence  —  lNBTBucnoN&  —  In  an  action  against  aa 

electric  lighting  company  for  injuries  sustained  by  contact  with  an  im- 
properly insulated  wire,  the  court  instructed  the  jury  that  if  the  plaintiff 
was  of  a  degree  of  intelligence  at  the  time  of  the  accident  to  know  of  the 
dangerous  qualities  of  electricity,  still,  unless  he  knew  or  had  some  notice 
or  reason  to  believe  to  the  contrary,  he  is  entitled  to  assume  that  the 
company  had  performed  its  whole  duty  in  the  matter  of  insulating  its 
wires,  and  that  the  same  were  in  safe  and  proper  condition,  and  to  set 
upon  this  assumption.  Held,  that  the  court  should  have  added  the  state- 
ment that  plaintiff  could  not  recover  unless  he  exercised  a  proper  degree 
of  care  to  avoid  the  danger,  notwithstanding  the  assumption  that  de- 
fendant had  done  its  duty. 

8.  Same  —  Question  fob  Juby.  —  Evidence  considered,  and  held  that  the 

question  of  plaintiff's  contributory  negligence  was  properly  submitted  to 
the  jury. 

9.  Accessibilitt  of  Electbical  Appliances  to  Chiij)ben  —  Degbee  of  Cabe. 

—  It  is  not  a  mere  possibility,  but  a  reasonable  probability,  of  access- 
ibility of  electrical  appliances,  used  in  connecting  electric  wires  to  a 
building,  to  and  by  children,  that  involves  the  strict  rule  that  an  electric 
company  must  exercise  the  highest  degree  of  care. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Reversed. 

Wolcott,  Vaile  &  Waterman  {Wm,  W.  Field,  of  counsel),  for 
appellant. 

E.  T.  Wells,  J,  H.  Chiles,  and  R,  T.  McNeal,  for  appellet. 

Opinion  by  Campbell,  J. : 

In  this  complaint  the  plaintiff  charges  the  defendant  company 
with  negligence  which  occasioned  him  personal  injury,  for  whidi 
he  asks  compensation  in  damages.  The  answer  of  the  defendant 
denies  that  it  was  negligent,  and  by  an  affirmative  defense  alleges 
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that  plaintifiPs  injuries,  if  any,  were  brought  about  solely  as  the 
xesult  of  his  own  negligent  act.  The  trial  to  the  jury  upon  these 
issues  resulted  in  a  verdict  for  the  plaintiff ,  and  judgment  went 
accordingly,  from  which  the  defendant  appealed,  and  has  as- 
signed many  errors  of  which  the  material  and  substantial  ones 
are  considered.  This  was  the  third  trial  of  the  action.  Upon 
the  first  trial  the  action  was  dismissed  by  the  District  Court  upon 
the  ground  that  the  complaint  did  not  state  a  good  cause  of  action. 
Upon  appeal  to  the  Court  of  Appeals,  this  judgment  was  reversed ; 
the  court,  by  Thomson^  P.  J.,  holding  that  the  complaint  was 
good.  Walters  v.  Electric  Light  Co.,  7  Am.  Electl.  Cas.  515,  12 
Colo.  App.  145,  54  Pac  960.  Upon  the  second  trial,  the  jury 
returned  a  verdict  for  the  defendant,  and  judgment  entered  thereon 
was  reversed  by  the  Court  of  Appeals  because  of  erroneous  instruc- 
tions. Walters  v.  D.  C.  E.  L.  Co.,  8  Am.  Electl.  Cas.  566,  17 
Colo.  App.  192,  68  Pac.  117. 

1.  The  first  proposition  advanced  by  appellee  which  we  con- 
sider is  that  on  the  present  appeal  the  decisions  of  the  Court  of 
Appeals  in  the  cases  mentioned  constitute  the  law  of  the  case. 
This  point  is  conclusively  settled  against  appellee  by  previous 
decisions  of  this  court.  Brown  v.  Tourtelotte,  24  Colo.  204,  60 
Pac.  195 ;  Davidson  v.  La  Plata  Co.,  26  Colo.  549,  59  Pac-  46 ; 
City  of  Pueblo  v.  Shutt  Inv.  Co.,  28  Colo.  524,  67  Pac.  162,  89 
Am.  St.  Rep.  221.  The  point,  however,  is  not  important  here, 
because  the  law,  as  laid  down  by  the  Court  of  Appeals,  meets  with 
our  approval. 

2.  In  view  of  instruction  No.  7  given  by  the  court,  it  is  im- 
portant with  particularity  to  state  that  part  of  the  complaint 
charging  the  negligence  of  the  defendant  and  the  antecedent  mat- 
ters of  description  or  inducement.  After  allegations  that  defend- 
ant corporation  was  maintaining  and  operating  an  electric  light 
plant  in  the  city  of  Denver  for  conveying  and  supplying  electric 
light  to  dwelling  houses  and  other  building  therein,  and  that  it 
had  connected  its  wires  w^ith  the  dwelling  house  of  plaintiff's 
father,  with  whom  plaintiff,  a  minor  twelve  years  of  age,  was 
then  living  and  that  such  connection  was  for  the  purpose  of  sup- 
plying light  to  the  house,  and  defendant  had  attached  to  the  house, 
directly  under  one  of  the  windows,  an  electrical  device  called  a 
"converter,"  and  had  set  and  placed  certain  iron  supports  to 
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receive  and  hold  glass  insulators  upon  which  were  attached  wim 
connecting  with  the  house  and  conveying  thereto  the  electric  go- 
rent  for  furnishing  light,  the  complaint  proceeds  to  charge  that, 
whereas,  it  was  the  duty  of  defendant  to  cause  the  wires  to  ht 
sufficiently  and  securely  covered  and  insulated,  and  at  all  timei 
so  to  keep  and  maintain  them,  the  defendant,  on  the  contrary,  so 
negligently  managed  and  conducted  the  wires  that  the  oovmng 
thereon  became  weak  and  broken  and  out  of  repair,  so  that  the 
wires  were  not  covered  or  insulated,  the  result  of  which  was  that 
the  current  of  electricity  borne  thereupon  would  and  did  pa» 
therefrom ;  that  on  the  day  in  question  the  plaintiff,  who  was  m 
inmate  of  his  father's  house,  while  looking  out  of  the  window 
of  the  bath  room,  and  seeing  that  one  of  the  glass  insidators  hid 
by  some  means  fallen,  or  been  removed,  from  the  iron  support 
where  it  was  wont  to  rest,  and  not  knowing  the  dangerous  condi- 
tion of  the  wire,  or  that  any  electric  current  could  or  mi^t  piss 
therefrom,  and  not  realizing  that  the  attempt  to  replace  the  insu- 
lator was  attended  with  any  danger  to  him,  seized  hold  of  the 
insulator  in  order  to  place  it  upon  the  iron  support,  and  to  the  wire 
which  was  so  attached,  being  naked  and  bare  near  to  the  insulator, 
the  covering  thereof  being  broken,  plaintiff's  hands  and  fingers 
were  drawn  by  the  electric  current  borne  by  the  naked  wire,  or 
accidentally  and  without  plaintiff's  fault  placed  thereon  by  him, 
and  "  thereby,  and  solely  by  means  of  the  negligence  and  want  of 
due  skill  and  care  of  the  defendant  in  and  about  maintaining  and 
caring  for  the  said  wire  and  preserving  the  same  insulated  and 
safe  as  aforesaid,  the  electrical  current  borne  upon  the  said  wire 
passed  to  and  into  the  hand  and  body  of  plaintiff,  and  by  the  force 
thereof,"  etc.,  the  injuries  were  sustained. 
The  seventh  instruction  is  as  follows : 

"  It  is  the  duty  of  every  corporation  which  undertakes  to  supply  the  elec- 
tric current  to  a  dwelling  to  exercise  a  high  degree  of  care  in  order  to  pre- 
vent injury  to  those  inhabiting  the  dwelling,  and  particularly  children  bv 
coming  in  contact  with  their  wires  and  other  appliances,  and  such  care  musi 
be  exercised  both  in  protecting  such  wires  and  appliances  against  contact 
and  in  the  selection  of  the  locality  where  the  same  are  placed,  and  if  the  d^ 
fendant  company  failed  to  exercise  this  degree  of  diligence  in  either  respect 
and  by  reason  thereof  the  plaintiffs,  or  either  of  them,  received  injury  withoui 
fault  on  their  part,  the  defendant  is  liable." 

The  paragraph,  in  effect,  told  the  jury  that  plaintiff's  cause  oi 
action  was  grounded  upon  two  acts  of  negligence  —  one  in  select 
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ing  an  improper  place  on  the  wall  of  the  house  for  placing  its 
irires  and  converter;  the  other  in  failing  properly  to  keep  them 
safe  after  they  were  placed  there  —  and  that,  if  the  defendant 
failed  in  either  respect  to  exercise  the  proper  degree  of  diligence, 
it  was  liable  if  injury  thereby  was  caused  plaintiff  without  fault 
on  his  part  This  instruction  is  fundamentally  wrong,  and  the 
error  in  giving  it  is  accentuated,  since,  in  its  third  instruction, 
the  court  had  fully  defined  what  defendant's  duty  was,  concerning 
the  only  charge  of  negligence  specified,  in  maintaining  its  accessi- 
ble wires.  When  at  the  trial  plaintiff  offered  evidence  concern- 
ing the  location  of  the  wires  and  electrical  appliances,  the  defend- 
int  objected  to  the  same  upon  the  ground  that  the  charge  of 
negligence  in  the  complaint  was  not  in  their  location,  but  only  in 
A^ect  in  the  maintenance  of  wires.  The  trial  court,  however, 
jvemiled  the  objection  because,  as  the  transcript  shows,  according 
to  its  motion,  the  Court  of  Appeals  had  ruled  such  evidence  of 
location  admissible  generally.  An  examination  of  the  opinion  of 
QuNTEB,  J.,  in  that  case  discloses  that  such  evidence  was  held  to 
be  proper  under  the  issues,  but  for  one  purpose,  and  one  only,  and 
the  District  Court  in  holding  the  evidence  admissible  as  relevant 
to  a  supposed  issue  of  negligence  in  location  clearly  misappre- 
hended the  effect  of  the  opinion. 

The  Court  of  Appeals,  in  considering  two  of  the  instructions 
of  the  District  Court  upon  the  second  trial,  held  that  there  was 
error  therein,  for  the  reason  that  the  jury  thereby  were  told  that 
they  could  not  consider  the  location  of  the  converter,  or  trans- 
former, in  determining  the  degree  of  care  that  should  be  exercised 
in  preserving  the  wire  in  question  properly  insulated.  Judge 
OuwTEB  had  already  said,  as  had  Judge  Thomson  upon  the  first 
review,  that  the  gist  of  the  charge  of  plaintiff  was  that  the  de- 
fendant, through  negligence,  permitted  the  wire  in  question  to  be 
in  an  uninsulated  condition,  and  he  held  that  such  location  was  a 
material  factor  to  be  considered  by  the  jury  in  determining  the 
degree  of  care  which  the  defendant  should  bestow  by  proper  in- 
spection and  otherwise  in  maintaining  the  wire  in  a  reasonably 
safe  condition,  adding: 

''If  located  at  a  point  readily  accessible,  the  law  would  require  greater 
eare  of  defendant  to  preserve  the  wire  insulated  than  if  the  wire  was  located 
at  an  inaccessible  point." 
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It  thus  clearly  appears  that,  according  to  the  ruling  of  the 
Court  of  Appeals,  which  we  approve,  the  location  of  the  wires  and 
converter,  though  not  set  up  by  plaintiff  as  a  substantive  or  sepa- 
rate charge  or  cause  of  action,  was,  nevertheless,  material  and 
proper  to  be  considered  by  the  jury  in  determining  the  degree  of 
care  to  be  exercised  by  the  defendant  in  preserving  and  maintain- 
ing the  wire  in  question  in  a  safe  and  suitable  condition,  failure 
to  do  which  was  the  only  substantive  cause  of  negligence  relied  on. 

Although  the  trial  court  was  right  in  overruling  the  defend- 
ant's objection  to  the  admission  of  evidence  as  to  the  location  of 
the  electrical  appliances  for  the  reason  just  given,  yet  at  the  time 
of  its  admission  the  court  should  have  admonished  the  jury  that 
it  was  not  admissible  to  establish  any  substantive  act  of  negligence 
alleged  in  the  complaint,  but  solely  for  the  purpose  of  enabling 
them  to  measure  the  degree  of  care  which  the  defendant  is  re- 
quiped  to  exercise  in  maintaining  the  wires  in  a  properly  insulated 
condition,  and  later  on  in  its  formal  instruction  should  have  ad- 
vised the  jury  as  to  the  limited  purpose  for  which  they  could  con- 
sider it.  The  plaintiff  does  not  deny  that  this  instruction  telb 
the  jury  that  they  may  hold  the  defendant  if  it  has  been  guilty  of 
negligence  in  the  location  of  the  electrical  appliances,  but  says 
that  the  court  should  read  the  complaint  as  if  such  negligence  was 
charged.  It  is  true  that,  where  a  complaint  avers  negligence  in 
general  terms,  it  is  good  as  against  a  general  demurrer ;  but,  where 
the  plaintiff  himself  specifies  a  particular  act  or  acts  of  negli- 
gence, he  is  confined  in  his  proofs  to  them  alone.  A  careful  ex- 
amination of  this  complaint  satisfies  us  that  its  allegations  with 
reference  to  the  location  of  the  converter  and  the  wires  were 
merely  for  the  purpose  of  setting  forth  the  situation,  and  by  waj 
of  inducement  only,  and  there  was  no  intention  to  charge,  and 
there  was  no  charge,  that  the  defendant  was  guilty  of  negligence 
in  such  location.  Indeed,  the  complaint  plainly  and  specificallj 
says  that  the  injury  was  inflicted  "  solely  by  means  of  the  negli 
gence  and  want  of  due  skill  and  care  of  the  defendant  in  and 
about  maintaining  and  caring  for  the  said  wire  and  preserving 
the  same  insulated  and  safe,  as  aforesaid." 

Plaintiff's  argument  that  the  judgment  should  not  be  set  aside 
because  the  complaint  was  not  properly  amended  to  correspond  U 
the  evidence,  by  the  insertion  of  allegations  of  negligence  in  ihi 
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location  of  the  electrical  appliances,  has  no  merit,  because  the 
defendant  specifically  objected  to  its  admission  upon  the  ground 
that  the  complaint  did  not  contain  such  charge,  and  there  was  no 
request  at  any  time  by  the  plaintiff  thus  to  amend  his  complaint. 
The  proof  was,  as  we  have  said,  properly  received,  but  should  have 
been  restricted,  by  proper  caution,  at  the  time  of  its  admission, 
and  also  later  in  the  instructions  to  the  one  purpose  for  which 
only  it  was  legitimate. 

We  have  tried  to  sustain  this  instruction  for  a  reason  not  sug- 
gested in  the  record,  but  upon  mature  consideration  we  are  xmable 
to  do  so.     It  has  been  ruled  by  this  and  other  courts  that  where  a 
numbered  instruction  contains  one  or  more  entirely  independent 
propositions  of  law,  and  the  objection  thereto  is  general,  if  one  or 
more  of  the  distinct  propositions  are  good,  and  others  bad,  the 
latter  will  not  be  considered  under  the  general  objection.     Here 
the  objection  was  to  the  instruction  as  a  whole,  but  it  contains  but 
a  single  proposition  of  law  stating  the  degree  of  care  which  the 
defendant  is  bound  to  exercise  in  either  of  two  particulars,  and 
the  care  is  the  same  in  both  cases.     In  this  connection  it  should  be 
said  that  defendant  specifically  requested  the  court  to  charge  that 
plaintiff  had  not  alleged  in  his  complaint,  and  could  not  rely  on, 
negligence  of  defendant  in  location  of  its  appliances,  but  the  court 
refused  to  do  so. 

The  plaintiff  strenuously  argues  that  since  there  have  been 
three  trials  of  the  action,  it  would  be  a  hardship  to  reverse  the 
judgment  because  of  error  in  the  giving  of  this  instruction.  We 
appreciate  fully  the  force  of  the  argument,  but  are  reluctantly 
constrained  to  say  that  it  does  not  and  ought  not  to  control  us. 
We  cannot  overlook  this  flagrant  error.  In  view  of  the  previous 
trials  and  the  decision  of  the  Court  of  Appeals  upon  both  reviews 
that  the  only  charge  of  negligence  was  failure  in  insulation,  this 
error  ought  not  to  have  been  committed  by  the  court.  If  counsel 
saw  or  read  the  instruction  before  its  delivery,  they  might  have 
called  the  court's  attention  to  the  mistake,  or,  if  given  without 
their  previous  knowledge,  a  request  for  its  withdrawal  or  modifica- 
tion could  have  been  made.  Without  arbitrarily  disregarding  re- 
peated decisions  of  this  and  other  courts  and  ignoring  the  con- 
stitutional rights  of  the  parties  to  an  impartial  trial,  we  cannot 
close  our  eyes  to  the  manifest  harm  which  this  instruction  neces- 
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sarily  caused  defendant.     For  this  reason  alone,  we  would  have 
reverse  the  judgment. 

3.  Were  it  not  for  this  grave  error,  some  other  rulings,  at  le 
questionable,  and  complained  of  by  defendant,  might  not,  of  the 
selves,  in  view  of  the  peculiar  state  of  this  record,  require 
reversal.  In  view,  however,  of  another  trial,  we  ought  to  expi 
our  views  concerning  them  to  prevent  a  repetition  of  rulings  ^rtii 
if  made  at  another  time,  might  again  cause  a  reversal  of  the  jn 
ment,  if  in  plaintiff's  favor.  It  is  fitting  also  to  allude  to  s 
other  questions  of  which  defendant  complains,  which  we  shall  i 
are  not  subject  to  its  criticism.  Defendant,  in  the  first  of 
numerous  briefs,  was  insistent  that  the  doctrine,  as  to  the  d^ 
of  care  required  in  the  kind  of  business  defendant  was  canyi 
on,  first  announced  by  this  court  in  Denver  Electric  Co.  v.  Sin 
son,  5  Am.  Electl.  Cas.  278,  21  Colo.  371,  41  Pac.  499,  31  L 
A.  566,  is  not  applicable  to  the  facts  of  the  present  case.  In  tl 
case,  wherein  was  defined  the  duty  of  an  electric  light  company 
the  traveling  public,  it  was  said  that  the  degree  of  care  was  "  t 
highest  degree  of  care  which  skill  and  foresight  can  attain  a 
sistent  with  the  practical  conduct  of  its  business  under  the  knoi 
methods  and  the  present  state  of  the  particular  art."  In  Dent 
Electric  Co,  v,  Lawrence,  8  Am.  Electl.  Cas.  617,  31  Colo.  3( 
73  Pac.  39,  the  same  doctrine  was  again  announced,  where  t 
plaintiff  was  a  member  of  a  family  occupying  a  dwelling  hoi 
to  which  the  defendant  was  furnishing  light.  Defendant  si 
insists  that,  though  the  Laiorence  Case  is  squarely  against  its  c( 
tention,  the  decision  is  wrong,  yet  admits  that,  unless  the  questi 
is  reconsidered  and  the  doctrine  changed  or  modified,  the  ruU 
of  the  trial  court  as  to  this  feature  will  be  sustained,  for  it  men 
follows  the  earlier  eases.  The  doctrine  is  a2:ain  affirmed.  We  s 
no  reason  why  the  same  degree  of  care  should  not  be  exercised 
an  electric  light  company  to  protect  from  injury  the  inmates  oi 
house  to  which  it  is  furnishing  light  as  that  which  it  is  oblij 
to  use  to  safeguard  the  traveling  public  from  its  overhanging  wi 
in  the  highways. 

4.  Defendant  objected  to  the  nonobservance  by  the  trial  co 
in  instructing  the  jury  of  the  admonition  which  this  court  in 
Simpson  Case  said  should  be  given,  namely,  that  the  jury  shoi 
be  told  that  the  defendant  was  bound  to  exercise  that  reasona 
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ing  an  improper  place  on  the  wall  of  the  house  for  placing  its 
wires  and  converter;  the  other  in  failing  properly  to  keep  them 
safe  after  they  were  placed  there  —  and  that,  if  the  defendant 
failed  in  either  respect  to  exercise  the  proper  degree  of  diligence, 
it  was  liable  if  injury  thereby  was  caused  plaintiff  without  fault 
on  his  part  This  instruction  is  fundamentally  wrong,  and  the 
error  in  giving  it  is  accentuated,  since,  in  its  third  instruction, 
the  court  had  fully  defined  what  defendant's  duty  was,  concerning 
the  only  charge  of  negligence  specified,  in  maintaining  its  accessi- 
ble wires.  When  at  the  trial  plaintiff  offered  evidence  concern- 
ing the  location  of  the  wires  and  electrical  appliances,  the  defend- 
ant objected  to  the  same  upon  the  ground  that  the  charge  of 
n^Ugence  in  the  complaint  was  not  in  their  location,  but  only  in 
n^ect  in  the  maintenance  of  wires.  The  trial  court,  however, 
overruled  the  objection  because,  as  the  transcript  shows,  according 
to  its  motion,  the  Court  of  Appeals  had  ruled  such  evidence  of 
location  admissible  generally.  An  examination  of  the  opinion  of 
OinrrsB,  J.,  in  that  case  discloses  that  such  evidence  was  held  to 
be  proper  under  the  issues,  but  for  one  purpose,  and  one  only,  and 
the  District  Court  in  holding  the  evidence  admissible  as  relevant 
to  a  supposed  issue  of  negligence  in  location  clearly  misappre- 
hended the  effect  of  the  opinion. 

The  Court  of  Appeals,  in  considering  two  of  the  instructions 
of  the  District  Court  upon  the  second  trial,  held  that  there  was 
error  therein,  for  the  reason  that  the  jury  thereby  were  told  that 
they  could  not  consider  the  location  of  the  converter,  or  trans- 
former, in  determining  the  degree  of  care  that  should  be  exercised 
in  preserving  the  wire  in  question  properly  insulated.  Judge 
GiTNTEB  had  already  said,  as  had  Judge  Thomson  upon  the  first 
review,  that  the  gist  of  the  charge  of  plaintiff  was  that  the  de- 
fendant, through  negligence,  permitted  the  wire  in  question  to  be 
in  an  uninsulated  condition,  and  he  held  that  such  location  was  a 
material  factor  to  be  considered  by  the  jury  in  determining  the 
degree  of  care  which  the  defendant  should  bestow  by  proper  in- 
spection and  otherwise  in  maintaining  the  wire  in  a  reasonably 
safe  condition,  adding: 

''If  located  at  a  point  readily  accessible,  the  law  would  require  greater 
care  of  defendant  to  preserve  the  wire  insulated  than  if  the  wire  was  located 
at  an  inaceeatible  point." 


1022  American  Elbctbical  Cases.  [vol.  t 

or  commercially  in  use  any  insulation  that  was  perfectly  or  abso- 
lutely safe  under  the  conditions,  and  in  the  circumstances,  de- 
scribed by  plaintiff  in  his  testimony  and  by  defendant's  witneasei. 
The  court  sustained  an  objection  thereto,  and  this  ruling  is  as- 
signed as  error.  Defendant  had  already  produced  evidence  thit 
the  insulation  of  this  wire  was  that  which  was  ordinarily  used  for 
exterior  wiring.  Plaintiff  seeks  to  uphold  this  ruling  upon  the 
ground  that  the  evidence  offered  was  immaterial  In  what  re- 
spect immaterial,  learned  counsel  do  not  say.  The  only  groimd 
that  occurs  to  us  upon  which  this  ruling  could  be  upheld  is  thtt, 
since  the  negligence  averred  in  the  complaint  consists,  not  in  im- 
proper insulation  in  the  first  instance,  but  failure  to  keep  the  wire 
properly  insulated,  it  is  immaterial  what  kind  of  insulation  was 
first  used,  because  the  highest  degree  of  care  in  selecting  the  best 
known  insulating  tape  would  not  relieve  the  defendant  of  a  similar 
degree  of  care  in  thereafter  keeping  its  wires  properly  insulated 
through  inspection,  repair,  etc  But  from  another  standpoint  its 
rejection  was  harmful.  As  plaintiff  himself  argues,  the  jury  were, 
in  legal  effect,  told  that,  while  the  defendant's  duty  was  the  exe^ 
cise  of  ordinary  care  only,  yet,  considering  the  business  which  it 
was  carrying  on,  and  in  the  light  of  the  facts  of  the  case,  the  law 
steps  in  and  says  that  ordinary  care  in  such  a  case  is  "  the  highest 
degree  of  care  which  skill  and  foresight  can  attain  consistent  with 
the  practical  conduct  of  its  business  under  the  known  methods  and 
the  present  state  of  the  particular  art."  Now,  there  was  no  direct 
evidence  as  to  the  actual  condition  of  this  wire  before  plaintiff 
grasped,  or  his  hand  came  in  contact  with,  it,  and,  in  the  absence 
of  the  evidence  rejected,  only  by  inference  from  conflicting  evi- 
dence produced  by  the  respective  parties  concerning  its  subsequent 
condition  could  the  jury  say  what  such  former  condition  was. 

The  defendant  was  not  an  insurer,  and  the  jury  were  instructed 
that  no  presumption  of  defendant's  negligence  arose  from  the 
accident.  Defendant  therefore  was  not  liable,  unless  the  evidence 
showed  that  it  had  omitted  some  necessary  precaution  in  keeping 
its  wire  insulated.  Surely,  evidence  that  there  was  not  known  to 
the  arts  or  commerce  a  perfect  method  of  insulation,  coupled  with 
the  fact,  which  defendant  had  already  brought  out  in  evidence,  that 
it  had  used  the  safest  known,  was  germane,  and  would  help  the 
jury  in  determining  the  previous  condition  of  the  wire;  for  while 
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ocation  of  the  electrical  appliances,  has  no  merit,  because  the 
lefendant  specifically  objected  to  its  admission  upon  the  ground 
:hat  the  complaint  did  not  contain  such  charge,  and  there  was  no 
request  at  any  time  by  the  plaintiff  thus  to  amend  his  complaint. 
The  proof  was,  as  we  have  said,  properly  received,  but  should  have 
been  restricted,  by  proper  caution,  at  the  time  of  its  admission, 
and  also  later  in  the  instructions  to  the  one  purpose  for  which 
anly  it  was  legitimate. 

We  have  tried  to  sustain  this  instruction  for  a  reason  not  sug- 
gested in  the  record,  but  upon  mature  consideration  we  are  unable 
to  do  so.  It  has  been  ruled  by  this  and  other  courts  that  where  a 
numbered  instruction  contains  one  or  more  entirely  independent 
propositions  of  law,  and  the  objection  thereto  is  general,  if  one  or 
more  of  the  distinct  propositions  are  good,  and  others  bad,  the 
latter  will  not  be  considered  under  the  general  objection.  Here 
the  objection  was  to  the  instruction  as  a  whole,  but  it  contains  but 
a  single  proposition  of  law  stating  the  degree  of  care  which  the 
defendant  is  bound  to  exercise  in  either  of  two  particulars,  and 
the  care  is  the  same  in  both  cases.  In  this  connection  it  should  be 
said  that  defendant  specifically  requested  the  court  to  charge  that 
plaintiff  had  not  alleged  in  his  complaint,  and  could  not  rely  on, 
negligence  of  defendant  in  location  of  its  appliances,  but  the  court 
refused  to  do  so. 

The  plaintiff  strenuously  argues  that  since  there  have  been 
three  trials  of  the  action,  it  would  be  a  hardship  to  reverse  the 
judgment  because  of  error  in  the  giving  of  this  instruction.  We 
appreciate  fully  the  force  of  the  argument,  but  are  reluctantly 
constrained  to  say  that  it  does  not  and  ought  not  to  control  us. 
We  cannot  overlook  this  flagrant  error.  In  view  of  the  previous 
trials  and  the  decision  of  the  Court  of  Appeals  upon  both  reviews 
that  the  only  charge  of  negligence  was  failure  in  insulation,  this 
error  ought  not  to  have  been  committed  by  the  court.  If  counsel 
saw  or  read  the  instruction  before  its  delivery,  they  might  have 
called  the  court's  attention  to  the  mistake,  or,  if  given  without 
their  previous  knowledge,  a  request  for  its  withdrawal  or  modifica- 
tion could  have  been  made.  Without  arbitrarily  disregarding  re- 
peated decisions  of  this  and  other  courts  and  ignoring  the  con- 
stitutional rights  of  the  parties  to  an  impartial  trial,  we  cannot 
close  our  eyes  to  the  manifest  harm  which  this  instruction  neces- 
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a  proper  degree  of  care  to  avoid  the  danger,  notwithstanding  th 
assumption  that  defendant  had  done  its  duty. 

9.  We  think  the  court  did  right  in  submitting  to  the  jury  th 
question  of  the  alleged  contributory  negligence  of  the  plaintifi 
From  the  evidence  it  cannot  be  said,  as  a  matter  of  law,  that  th 
plaintiff  was,  or  was  not,  negligent  in  what  he  did.  We  ha?( 
already  considered  a  similar  question  in  the  case  of  DanieU  v 
Johnston  (at  this  term),  89  Pac.  811,  and  there  held,  as  we  hole 
now,  that  under  the  evidence  the  question  was  one  of  fact  for  dx 
jury  under  proper  instructions.  The  jury  was  advised  in  thii 
case  that  plaintiff  could  not  recover  if  he  was  guilty  of  contribu- 
tory negligence,  and  that  was  a  question  of  fact  for  them  to  dete^ 
mine  in  the  circumstances  of  the  case,  including  the  age,  experi- 
ence, knowledge,  and  capacity  of  plaintiff  to  apprehend  the  pa^ 
ticular  danger. 

10.  In  instruction  No.  3  given  to  the  jury  the  court  said  that, 
if  these  wires  and  electrical  appliances  were  so  placed  in  the 
vicinity  of  the  house  where  children  might  reach  or  come  in  eont 
tact  therewith,  then  the  defendant  was  under  the  duty  to  exeraee 
the  highest  degree  of  care,  etc.  Defendant  complains  of  this  in- 
struction, and  says  that  it  is  not  the  possibility,  but  the  reasonaUe 
probability  of  children  coming  in  contact  therewith  which  calla 
for  the  performance  of  such  duty.  While  we  do  not,  as  plaintifiPa 
counsel  suggest,  suppose  th^t  the  jury  understood  from  this  direc- 
tion that  defendant  was  obliged  to  guard  these  contrivances  from 
wanton  assaults  by  children  who  might  reach  them  from  ladders  or 
balloons,  still  we  say  that  the  court  ought  to  make  it  plain  to  the 
jury  that  it  is  not  a  mere  possibility,  but  a  reasonable  probability, 
of  accessibility  of  the  appliances  to  and  by  children,  in  a  way 
similar  to  that  in  which  plaintiff  came  in  contact  with  them,  that 
invokes  the  strict  rule  laid  down. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the  cau« 
remanded,  with  leave  to  the  parties  to  amend  their  pleadings  ai 
thev  may  be  advised ;  and,  if  another  trial  be  had,  it  is  to  be  ii 
harmony  with  the  views  herein  expressed. 

Reversed. 

Steele,  C.  J.,  and  Gabbert,  J.,  concur. 
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UmiUd  States  Circuit  Court  of  Appeals,  Sitsth  Circuit  ^  April  5,  1907. 

152  Fed.  677. 

Dbath  of  Lineman  fbom  Eucotrio  Shook  —  Neguoenge  —  Contbibctobt 
Negligence  —  Qxtestion  for  Juby.  —  In  an  action  for  the  death  of  a 
lineman  from  an  electric  shock,  it  appeared  that  deceased  was  an  ex- 
perienced lineman  and  was  familiar  with  a  pole  on  which  were  strung 
not  only  telegraph  wires,  but  also  telephone  wires,  and,  on  the  cross-arm, 
the  electric  light  wires  of  the  defendant.  The  pole  stood  between  two 
inside  parallel  electric  ligiTt  wires  of  the  electric  company,  located  about 
eighteen  inches  apart.  About  four  feet  below  the  cross-arm  which  car- 
ried  the  electric  light  wires  was  a  messenger  wire  of  the  telephone  ccmi- 
pany,  which  was  grounded,  and  this  fact  was  known  to  the  deceased. 
The  inside  electric  light  wire  west  of  the  pole  was  fastened  together  by 
a  splice  at  a  point  about  eighteen  inches  north  of  and  perpendicular  to 
the  cross-arm.  The  distance  from  this  joint  in  the  electric  light  wire  to 
the  nearest  point  of  the  messenger  wire  leading  out  from  the  pole  on  its 
west  was  about  five  feet.  The  deceased,  while  stringing  wires  on  this 
pole  received  a  shock  of  electricity  and  fell,  receiving  injuries  from  which 
he  died.  No  one  saw  him  fall,  but  an  examination  showed  that  he  had 
been  burned  on  his  left  foot  and  right  shoulder.  These  are  the  points  of 
his  body  which  would  naturally  have  come  in  contact  —  the  first  with 
the  grounded  messenger  wire,  and  the  second  with  the  electric  light  wire 
at  the  point  where  it  was  spliced,  the  insulation  being  off  at  that  point. 
Held,  that  the  question  of  defendant's  negligence,  in  placing  these  high 
tension  wires  so  close  together  and  permitting  one  of  them  to  be  unin- 
sulated, was  for  the  jury;  that  the  question  of  deceased's  contributory 
negligence  was  also  a  question  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

E.  E.  Wright  and  Edwin  Hedrick,  Jr.,  for  plaintiff. 
E.  0.  Bell,  for  defendant. 

Before  Lubton,  Sevebens,  and  Eichabds,  Circuit  Judges. 

Opinion  by  Eichabds,  Circuit  Judge : 

This  was  a  suit  to  recover  damages  for  personal  injuries  result- 
ing in  the  death  of  the  plaintiff's  intestate,  D.  L.  Brooks,  a  line- 
man in  the  employ  of  the  Western  Union  Telegraph  Company  at 
Memphis.  This  company  and  the  Cumberland  Telephone  &  Tele- 
graph Company  were  originally  joined  as  codefendants,  but  dur- 
ing the  first  trial  the  suit  was  dismissed  as  to  them. 

The  original  declaration  contained  a  general  charge  of  ne^* 
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gence  agaioBt  all  three  companies,  and  in  addition  a  cbaige  i 
the  present  defendant,  the  Memphis  Consolidated  Gas  ft  Ekt 
Company,  bad  negligently  failed  to  properly  insulate  its  « 
where  it  was  known  the  plaintiff's  intestate  and  other  lioema 
the  Western  Union  Telegraph  Company  were  compelled  to  «< 
and  that  it  negliegently  failed  to  inspect  its  wires  so  as  to  1 
them  in  a  reasonably  safe  condition.  The  case  was  twice  tr 
and  during  the  second  trial  the  plaintiff  was  permitted  to  im 
his  declaration  by  alleging  that  the  defendant  n^igently  fsi 
to  properly  construct  its  wires  upon  the  pole  from  which  the  ph 
tiff's  intestate  fell,  and  placed  its  high  tension  wires  too  d 
tt^tber,  "  the  said  negligent  construction  and  maintenance  e 
sisting  in  placing  said  high  tension  wires  ei^teen  inches  apu 
As  already  indicated,  the  case  has  been  twice  tried,  the  eo 
setting  aside  the  first  verdict,  because  not  satisfied  that  plain 
was  entitled  to  recover,  and  sustaining  the  second,  altbon^  s 
indicating  the  impression  that  it  should  have  withdrawn  the  o 
from  the  jury.  In  other  words,  the  court  was  unable,  after  sitti 
throu^  two  trials,  to  satisfy  itself  upon  the  point  whether  I 
case  was  or  was  not  one  for  the  jury.  The  court  indicates,  he 
ever,  in  its  final  word  that  it  is  disposed  to  think  that  in  ti 
circuit  perhaps  a  more  stringent  rule  than  obtains  elsewhere  I 
been  established  with  respect  to  companies  using  daogerons  ci 
rents  of  electricity  upon  wires  strung  in  the  streets. 

It  is  now  contended  that  the  court  should  have  directed  ■  t 
<]ii*t  for  ilif  (iefendant  on  thr  ground  thai  tlio  lesliniony  not  on 


U.  S.]    MEMPHIS  CoNBOL.  Gas.  &  Elsc.  Co.  v.  Bell.      1027 

the  electric  light  wires  was  a  messenger  wire  of  the  Cumberland 
Telephone  &  Telegraph  Company,  which  was  "  grounded,"  and 
ihilB  fact  was  known  to  Brooks.  The  inside  electric  light  wire 
west  of  the  pole  was  fastened  together  by  a  splice  at  a  point  about 
ei^teen  inches  north  of  and  perpendicular  to  the  cross-arm.  The 
distance  from  this  joint  in  the  electric  light  wire  to  the  nearest 
point  of  the  messenger  wire  leading  out  from  the  pole  on  its  west 
was  about  five  feet  On  the  day  mentioned  Brooks  was  ordered 
to  string  some  wires  for  the  Western  Union  Telegraph  Company 
<m  this  pole.  While  engaged  in  this  work  he  received  a  severe 
shock  of  electricity  and  fell  from  the  pole  to  the  pavement,  re- 
ceiving injuries  from  which  he  died  within  a  few  hours.  No 
witness  saw  him  fall.  An  examination  of  his  person  showed  that 
he  had  been  burned  in  two  places,  on  the  left  foot  and  right 
shoulder.  These  are  the  points  of  his  body  which  would  naturally 
have  come  in  contact  —  the  first  with  the  grounded  messenger 
wire,  and  the  second  with  the  electric  light  wire  at  the  point  where 
it  was  spliced.  An  examination  of  this  splice  disclosed  the  fact 
that  the  tape  had  become  worn  and  weather-beaten  and,  at  the 
point  where  Brooks'  shoulder  touched  it,  there  was  no  insulation. 
The  current  of  electricity  had  burned  away  the  tape  which  re- 
mained, so  the  wire  at  this  point  was  bare.  There  was  testi- 
mony which  showed  that  Brooks  had  been  warned  about  these 
electric  light  wires  and  all  similar  wires;  that  they  were  danger- 
ous, and,  whether  insulated  or  not,  they  should  be  treated  as  live 
wires.  These  were  high  tension  wires,  carrying  a  voltage  of  from 
2,000  to  2,300  volts,  an  electric  current  dangerous  to  life. 

The  negligence  charged  against  the  defendant  was  in  placing 
these  high  tension  wires  too  close  together  on  the  pole,  and  in  not 
properly  insulating  the  same,  and  in  failing  to  inspect  them  so  as 
to  keep  them  in  a  reasonably  safe  condition.  According  to  the 
testimony,  the  high  tension  wire  which  was  spliced  and  not  prop- 
erly insulated,  and  from  which  Brooks  received  the  shock  which 
resulted  in  his  death,  was  not  located  more  than  eighteen  inches 
from  the  next  high  tension  wire  on  that  cross-arm,  and  the  pole 
was  between.  We  think  that  the  question  was  properly  left  to 
the  jury  as  to  whether  the  company  was  not  negligent  in  placing 
these  wires  in  such  dangerous  proximity.  The  testimony  further 
showed  that  the  high  tension  wire  in  question  was  not  properly 
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insulated  at  the  splice  or  joint  But  it  is  said  that  the  lack  of  b 
sulation  at  this  point  could  not  have  affected  injuriously  the  pltii 
tiff's  intestate,  because  it  is  impossible  to  effectively  insulate  i 
high  tension  wire  of  this  character,  and  the  deceased  was  instroctn 
to  treat  all  such  wires  as  live  wires,  just  as  if  no  attempt  had  beei 
made  to  insulate  them.  But,  in  view  of  the  fact  that  such  win 
are  required  to  be  insulated,  and  that  an  attempt  in  this  caa 
was  made  to  insulate  the  particular  wire,  and  to  all  appearance  i 
was  insulated,  and  especially  since  it  conclusively  appears  fion 
the  bums  received  by  the  plaintiff's  intestate  that  the  deadly  cur 
rent  did  actually  pass  through  the  joint  or  splice  where  the  insnli' 
tion  had  worn  off,  we  think  the  court  properly  left  it  to  the  jury 
to  say  whether  the  defendant  was  not  wanting  in  proper  and  ordi- 
nary care  in  placing  these  high  tension  wires  so  close  together, 
and  in  permitting  one  of  them  to  become  uninsulated  at  the  veiy 
point  where  the  lineman  was  liable  to  brush  against  it  in  ascend- 
ing the  pole. 

We  next  come  to  the  question  whether  the  court  was  justified  in 
leaving  the  matter  of  contributory  negligence  to  the  jury.  There 
was  some  testimony  tending  to  show  that  the  lineman.  Brooks,  on 
ascending  the  pole,  could  have  observed,  if  he  had  kept  his  eye 
open,  that  the  electric  light  wire  was  exposed  at  the  joint  oi 
splice  and  therefore  was  not  properly  insulated,  but  we  think  i 
was  a  question  for  the  jury,  since  the  testimony  upon  this  poin 
was  conflicting,  as  to  whether  the  lack  of  insulation  could  be  ob 
served  by  the  lineman  while  ascending  the  pole.  It  is  certain  thai 
after  the  accident  a  special  examination  had  to  be  made  in  ordei 
to  discover  the  extent  to  which  the  insulation  was  worn  off,  an( 
to  thoroughly  satisfy  himself  on  that  point,  the  city  electriciai 
placed  his  finger  upon  the  wire  where  the  insulating  tape  ap 
peared  to  be  weather  worn,  and  thus  allowed  himself  to  be  slightl; 
shocked  and  burned.  In  taking  this  view,  of  course,  we  reiterat 
the  position  taken  with  respect  to  the  question  whether  the  negli 
gence  of  the  defendant  was  properly  left  to  the  jury,  that  whethe 
the  high  tension  wire  was  insulated  or  not  must  not  be  regarded  a 
unimportant,  as  if  the  company  were  under  no  obligation  to  kee 
such  wires  insulated,  and  linemen  had  no  right  to  act  upon  th 
supposition  that  they  were  insulated.  While  it  may  be  difficul 
to  maMlat^  \v\^  l^\is\QiW  ^vrea^  and  to  keep  them  insulated  unde 
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all  circumstances,  we  think  in  cases  like  the  present,  where  such 
wires  are  strung  on  the  poles  along  with  low  tension  wires,  requir- 
ing frequent  attention  and  repairs  by  the  linemen  of  telegraph 
and  telephone  companies,  the  tendency  of  the  courts  is  to  hold  that 
ordinary  care  and  prudence  requires  their  insulation  to  be  main- 
tained by  reasonable  inspection  and  repair,  and  by  the  usual 
methods  adopted  for  such  purposes.  Memphis  Con.  Oas  &  Elec. 
Co.  V.  Letson,  9  AnL  Electl.  Cas.  367,  135  Fed.  969,  68  C.  C.  A. 
453. 

The  strongest  point  urged  against  a  recovery  in  this  case  is  that 
it  appears  from  the  bums  foimd  upon  the  body  of  the  plaintiff's 
intestate  that  he  was  in  contact  with  the  grounded  messenger  wire 
at  the  time  he  touched  the  uninsulated  electric  light  wire,  and 
thus  received  the  current  which  caused  his  fall.  No  one  saw 
linernan  Brooks  climb  the  pole  and  no  one  saw  him  when  he  fell, 
and  his  location  when  he  received  the  current  is  a  matter  of  infer- 
ence. The  bum  through  his  shirt  and  on  his  shoulder  indicates 
that  that  portion  of  his  body  was  in  contact  with  the  electric  light 
wire  where  the  insulation  had  worn  off  near  the  joint  or  splice, 
while  the  bum  on  his  foot,  although  on  the  upper  and  not  the 
lower  part,  indicates,  so  the  witnesses  say,  that  the  foot  was  on 
the  grounded  wire,  but  that  the  current  of  electricity  in  passing 
ont  of  the  foot  went  through  the  upper  part  of  the  shoe,  instead 
of  the  lower,  because  there  was  less  obstruction  there,  the  sole  of 
the  shoe  acting  as  a  resistant  to  the  current.  We  must  concede, 
however,  that  if  Brooks  put  himself  in  contact  with  the  grounded 
wire,  and  then  touched  the  uninsulated  electric  wire,  knowing  it 
to  be  uninsulated,  he  was  guilty  of  contributory  negligence,  for  he 
knowingly  and  unnecessarily  put  himself  in  a  position  of  great 
peril.  Williams  v.  Choctaw,  etc.,  Ry.  (C.  C.  A.),  149  Fed. 
104.  And  this  is  true  if  he  knew  that  by  touching  the  electric 
light  wire,  whether  insulated  or  not,  while  standing  upon  or  in 
contact  with  the  grounded  wire,  he  would  expose  himself  to  a 
dangerous  current  of  electricity.  In  either  event,  if  the  proof 
npon  these  questions  was  conclusive,  the  court  should  have  di- 
rected a  verdict  for  the  defendant  upon  the  ground  of  contribu- 
tory negligence.  The  question  narrows  itself  to  this:  Whether, 
although  the  electric  light  wire  was  apparently  insulated,  the 
deceased,  while  in  contact  with  the  grounded  wire,  was  as  a  mat- 
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or  commercially  in  use  any  insulation  that  was  perfectly  or  i 
lutely  safe  under  the  conditions,  and  in  the  circumstances, 
scribed  by  plaintiff  in  his  testimony  and  by  defendant's  witne 
The  court  sustained  an  objection  thereto,  and  this  ruling  ii 
signed  as  error.  Defendant  had  already  produced  evidence 
the  insulation  of  this  wire  was  that  which  was  ordinarily  used 
exterior  wiring.  Plaintiff  seeks  to  uphold  this  ruling  upon 
ground  that  the  evidence  offered  was  immaterial  In  what 
spect  immaterial,  learned  counsel  do  not  say.  The  only  gro 
that  occurs  to  us  upon  which  this  ruling  could  be  upheld  is  1 
since  the  negligence  averred  in  the  complaint  consists,  not  in 
proper  insulation  in  the  first  instance,  but  failure  to  keep  the  ^ 
properly  insulated,  it  is  immaterial  what  kind  of  insulation 
first  used,  because  the  highest  degree  of  care  in  selecting  the 
known  insulating  tape  would  not  relieve  the  defendant  of  a  sin 
degree  of  care  in  thereafter  keeping  its  wires  properly  insul 
through  inspection,  repair,  etc  But  from  another  standpoin 
rejection  was  harmful.  As  plaintiff  himself  argues,  the  jury  i 
in  legal  effect,  told  that,  while  the  defendant's  duty  was  the  < 
cise  of  ordinary  care  only,  yet,  considering  the  business  whi 
was  carrying  on,  and  in  the  light  of  the  facts  of  the  case,  the 
steps  in  and  says  that  ordinary  care  in  such  a  case  is  "  the  hi( 
degree  of  care  which  skill  and  foresight  can  attain  consistent 
the  practical  conduct  of  its  business  under  the  known  methods 
the  present  state  of  the  particular  art."  Now,  there  was  no  d 
evidence  as  to  the  actual  condition  of  this  wire  before  plai 
grasped,  or  his  hand  came  in  contact  with,  it,  and,  in  the  abs 
of  the  evidence  rejected,  only  by  inference  from  conflicting 
dence  produced  by  the  respective  parties  concerning  its  subsec 
condition  could  the  jury  say  what  such  former  condition  wsa 
The  defendant  was  not  an  insurer,  and  the  jury  were  instri 
that  no  presumption  of  defendant's  negligence  arose  fron: 
accident.  Defendant  therefore  was  not  liable,  imless  the  evic 
showed  that  it  had  omitted  some  necessary  precaution  in  kec 
its  wire  insulated.  Surely,  evidence  that  there  was  not  kno\ 
the  arts  or  commerce  a  perfect  method  of  insulation,  coupled 
the  fact,  which  defendant  had  already  brought  out  in  evidence, 
it  had  used  the  safest  known,  was  germane,  and  would  hel] 
jury  m  d^\.eTTDMmi%  >[!ii^  y^^nK^ws.  ^^\i^\*Cv3^  ^  nJm^  ^«vcft.%  tor  ^ 
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the  specific  charge  was  not  the  failure  originally  to  use  safe  in- 
sulating tape  on  its  wires,  but  omission  to  keep  it  so,  evidence  that 
the  best  known,  though  not  absolutely  safe,  had  been  used,  would 
aid  the  jury  in  ascertaining  whether  the  method,  or  lack  of  method, 
observed  by  the  defendant  in  inspecting,  or  failing  to  inspect,  and 
repair  or  renew,  the  covering  first  put  on,  was  a  compliance  with 
the  high  degree  of  care  demanded  of  it.  Obviously,  if  a  perfect 
insulating  device  was  known  and  not  used  by  defendant,  the  plain- 
tiff might  prove  it  as  bearing  on  a  charge  of  negligence  either  in 
failing  to  use  it  at  first  or  not  properly  inspecting  in  order  to 
maintain  its  contrivances  in  a  proper  condition  of  safety.  For  a 
similar  reason  defendant  should  be  permitted  to  show  the  non- 
existence of  an  entirely  safe  insulation,  which,  in  connection  with 
evidence  that  the  best  known  had  been  used,  constitutes  evidence 
responsive  to  the  very  issue  which  the  jury  must  decide.  It  seems 
to  us  that  the  rejection  of  such  evidence  was  prejudicial  to  the 
defendant,  while  its  admission  could  not  harm  the  plaintiff.  In- 
deed, in  one  sense  the  fact  that  a  perfectly  safe  insulation  is  not 
known  might  aid  plaintiff's  cause,  in  that  its  nonexistence  might 
require  more  frequent  and  diligent  inspection  than  would  be  neces- 
sary were  an  absolutely  safe  protection  available.  Similar  evi- 
dence was  introduced  in  the  Lawrence  Case  and  commented  on  by 
this  court  as  proper  to  be  considered  by  the  jury  on  the  question 
of  defendant's  negligence. 

8.  Instruction  No.  8  was  as  follows : 

**  If  this  plaintiff  was  of  a  degree  of  InteUigence  at  the  time  of  the  accident 
to  know  of  the  dangerous  qualities  of  electricity,  still  the  jury  are  instructed 
that,  unless  he  knew  or  had  some  notice  or  reason  to  believe  to  the  contrary, 
lie  is  entitled  to  assume  that  the  company  had  performed  its  whole  duty  in 
the  matter  of  insulating  its  wires,  and  that  the  same  were  in  safe  and  proper 
condition,  and  to  act  upon  this  assumption." 

The  defendant  says  that  this  instruction  naturally  led  the  jury 
to  believe  that  the  plaintiff  might  wholly  neglect  to  take  any  pre- 
caiftions  whatever  to  avoid  danger  from  coming  in  contact  with 
these  wires,  even  though  he  knew  of  the  dangerous  qualities  of 
electricity.  We  are  inclined  to  believe  that  the  instruction  is 
susceptible  of  such  a  construction,  and  that,  to  prevent  any  mis- 
apprehension, there  should  be  added  to  it  the  additional  statement 
that  plaintiff,  nevertheless,  could  not  recover,  unless  he  exercised 
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a  proper  degree  of  care  to  avoid  the  danger,  notwithstanding  t 
assumption  that  defendant  had  done  its  duty. 

9.  We  think  the  court  did  right  in  submitting  to  the  jury  t 
question  of  the  alleged  contributory  negligence  of  the  plainti 
From  the  evidence  it  cannot  be  said,  as  a  matter  of  law,  that  t 
plaintiff  was,  or  was  not,  negligent  in  what  he  did.  We  ha 
already  considered  a  similar  question  in  the  case  of  Daniek 
Johnston  (at  this  term),  89  Pac.  811,  and  there  held,  as  we  ho 
now,  that  under  the  evidence  the  question  was  one  of  fact  for  tl 
jury  under  proper  instructions.  The  jury  was  advised  in  th 
case  that  plaintiff  could  not  recover  if  he  was  guilty  of  contrih 
tory  negligence,  and  that  was  a  question  of  fact  for  them  to  dete; 
mine  in  the  circumstances  of  the  case,  including  the  age,  expei 
ence,  knowledge,  and  capacity  of  plaintiff  to  apprehend  the  pa 
ticular  danger. 

10.  In  instruction  No.  3  given  to  the  jury  the  court  said  thi 
if  these  wires  and  electrical  appliances  were  so  placed  in  tl 
vicinity  of  the  house  where  children  might  reach  or  come  in  oc 
tact  therewith,  then  the  defendant  was  under  the  duty  to  exerd 
the  highest  degree  of  care,  etc.  Defendant  complains  of  this  i 
struction,  and  says  that  it  is  not  the  possibility,  but  the  reasonal 
probability  of  children  coming  in  contact  therewith  which  ca 
for  the  performance  of  such  duty.  While  we  do  not,  as  plainti: 
counsel  suggest,  suppose  th^t  the  jury  understood  from  this  dir 
tion  that  defendant  was  obliged  to  guard  these  contrivances  fr 
wanton  assaults  by  children  who  might  reach  them  from  ladders 
balloons,  still  we  say  that  the  court  ought  to  make  it  plain  to  1 
jury  that  it  is  not  a  mere  possibility,  but  a  reasonable  probabili 
of  accessibility  of  the  appliances  to  and  by  children,  in  a  ^ 
similar  to  that  in  which  plaintiff  came  in  contact  with  them,  tl 
invokes  the  strict  rule  laid  down. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the  cai 
remanded,  with  leave  to  the  parties  to  amend  their  pleadings 
they  may  be  advised ;  and,  if  another  trial  be  had,  it  is  to  be 
harmony  with  the  views  herein  expressed. 

Reversed. 

Steele,  C.  J.,  and  Gabbert,  J.,  concur. 
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UwiUd  Staiea  Circuit  Court  of  Appeals^  Siwth  Cirouit -- AprU  5,  1907. 

152  Fed.  677. 

Dbath  of  Lineman  fbom  Elbotbig  Shook  —  Neguoence  —  Ck)NTBiBUTOBT 
Negligence  —  Question  fob  Jubt.  —  In  an  action  for  the  death  of  a 
llnf?inan  from  an  electric  shock,  it  appeared  that  deceased  was  an  ex- 
perienced lineman  and  was  familiar  with  a  pole  on  which  were  strung 
not  only  telegraph  wires,  but  also  telephone  wires,  and,  on  the  cross-arm, 
the  electric  light  wires  of  the  defendant.  The  pole  stood  between  two 
inside  parallel  electric  ligCt  wires  of  the  electric  company,  located  about 
eighteen  inches  apart.  About  four  feet  below  the  cross-arm  which  car- 
ried the  electric  light  wires  was  a  messenger  wire  of  the  telephone  ccmi- 
pany,  which  was  grounded,  and  this  fact  was  known  to  the  deceased. 
The  inside  electric  light  wire  west  of  the  pole  was  fastened  together  by 
a  splice  at  a  point  about  eighteen  inches  north  of  and  perpendicular  to 
the  cross-arm.  The  distance  from  this  joint  in  the  electric  light  wire  to 
the  nearest  point  of  the  messenger  wire  leading  out  from  the  pole  on  its 
west  was  about  five  feet.  The  deceased,  while  stringing  wires  on  this 
pole  received  a  shock  of  electricity  and  fell,  receiving  injuries  from  which 
he  died.  No  one  saw  him  fall,  but  an  examination  showed  that  he  had 
been  burned  on  his  left  foot  and  right  shoulder.  These  are  the  points  of 
his  body  which  would  naturally  have  come  in  contact  —  the  first  with 
the  grounded  messenger  wire,  and  the  second  with  the  electric  light  wire 
at  the  point  where  it  was  spliced,  the  insulation  being  off  at  that  point. 
Held,  that  the  question  of  defendant's  negligence,  in  placing  these  high 
tension  wires  so  close  together  and  permitting  one  of  them  to  be  unin- 
sulated, was  for  the  jury;  that  the  question  of  deceased's  contributory 
negligence  was  also  a  question  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

E.  E.  Wright  and  Edwin  Hedrick,  Jr.,  for  plaintiff. 
E.  0.  Bell,  for  defendant 

Before  Lubton,  Sevebens,  and  Richabds,  Circuit  Judges. 

Opinion  by  Richabds,  Circuit  Judge : 

This  was  a  suit  to  recover  damages  for  personal  injuries  result- 
ing in  the  death  of  the  plaintiff's  intestate,  D.  L.  Brooks,  a  line- 
man in  the  employ  of  the  Western  Union  Telegraph  Company  at 
Memphis.  This  company  and  the  Cumberland  Telephone  &  Tele- 
graph Company  were  originally  joined  as  codefendants,  but  dur- 
ing the  first  trial  the  suit  was  dismissed  as  to  them. 

The  original  declaration  contained  a  general  charge  of  ne^* 
65 
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gence  against  all  three  companies,  and  in  addition  a  chaige  tin 
the  present  defendant,  the  Memphis  Consolidated  Gas  &  Electrii 
Company,  had  negligently  failed  to  properly  insulate  its  wire 
where  it  was  known  the  plaintiff's  intestate  and  other  linemen  o 
the  Western  Union  Telegraph  Company  were  compelled  to  work 
and  that  it  negliegently  failed  to  inspect  its  wires  so  as  to  kee{ 
them  in  a  reasonably  safe  condition.  The  case  was  twice  tried< 
and  during  the  second  trial  the  plaintiff  was  permitted  to  amend 
his  declaration  by  alleging  that  the  defendant  negligently  failed 
to  properly  construct  its  wires  upon  the  pole  from  which  the  plain- 
tiff's intestate  fell,  and  placed  its  high  tension  wires  too  close 
together,  '^  the  said  negligent  construction  and  maintenance  con- 
sisting in  placing  said  high  tension  wires  eighteen  inches  apart'' 
As  already  indicated,  the  case  has  been  twice  tried,  the  court 
setting  aside  the  first  verdict,  because  not  satisfied  that  plaintiff 
was  entitled  to  recover,  and  sustaining  the  second,  although  still 
indicating  the  impression  that  it  should  have  withdrawn  the  case 
from  the  jury.  In  other  words,  the  court  was  unable,  after  sitting 
through  two  trials,  to  satisfy  itself  upon  the  point  whether  the 
case  was  or  was  not  one  for  the  jury.  The  court  indicates,  how 
ever,  in  its  final  word  that  it  is  disposed  to  think  that  in  thii 
circuit  perhaps  a  more  stringent  rule  than  obtains  elsewhere  hai 
been  established  with  respect  to  companies  using  dangerous  cur 
rents  of  electricity  upon  wires  strung  in  the  streets. 

It  is  now  contended  that  the  court  should  have  directed  a  ver 
diet  for  the  defendant  on  the  ground  that  the  testimony  not  onh 
failed  to  sustain  the  charge  of  negligence,  but  made  out  a  clear 
case  of  contributory  negligence.  On  August  3,  1905,  D.  L 
Brooks  was  employed  by  the  Western  Union  Telegraph  Companv. 
He  was  an  experienced  lineman,  having  been  so  engaged  for  sev- 
eral years,  and  was  familiar  with  the  pole  on  the  comer  of  Main 
and  Calhoun  streets,  in  Memphis,  on  which  was  strung  not  onh 
the  telegraph  wires  of  the  Western  Union  Telegraph  Companv, 
but  also  the  telephones  wires  of  the  Cumberland  Telephone  4 
Telegraph  Company,  and,  on  the  lower  cross-arm,  the  electric 
light  wires  of  the  defendant,  the  Memphis  Consolidated  Gas  ^ 
Electric  Company.  The  pole  stood  between  two  inside  paralle 
electric  light  wires  of  the  electric  company,  located  about  eighteei 
inches  ap^iTl.     kWal  ic^MT  feet  below  the  cross-arm  which  carriw 
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the  electric  light  wires  was  a  messenger  wire  of  the  Cumberland 
Telephone  &  Telegraph  Company,  which  was  "  grounded,"  and 
thiis  fact  was  known  to  Brooks.  The  inside  electric  light  wire 
west  of  the  pole  was  fastened  together  by  a  splice  at  a  point  about 
eighteen  inches  north  of  and  perpendicular  to  the  cross-arm.  The 
distance  from  this  joint  in  the  electric  light  wire  to  the  nearest 
point  of  the  messenger  wire  leading  out  from  the  pole  on  its  west 
was  about  five  feet  On  the  day  mentioned  Brooks  was  ordered 
to  string  some  wires  for  the  Western  Union  Telegraph  Company 
on  this  pole.  While  engaged  in  this  work  he  received  a  severe 
shock  of  electricity  and  fell  from  the  pole  to  the  pavement,  re- 
ceiving injuries  from  which  he  died  within  a  few  hours.  No 
witness  saw  him  fall.  An  examination  of  his  person  showed  that 
he  had  been  burned  in  two  places,  on  the  left  foot  and  right 
Moulder.  These  are  the  points  of  his  body  which  would  naturally 
have  come  in  contact  —  the  first  with  the  grounded  messenger 
wire,  and  the  second  with  the  electric  light  wire  at  the  point  where 
it  was  spliced.  An  examination  of  this  splice  disclosed  the  fact 
that  the  tape  had  become  worn  and  weather-beaten  and,  at  the 
point  where  Brooks'  shoulder  touched  it,  there  was  no  insulation. 
The  current  of  electricity  had  burned  away  the  tape  which  re- 
mained, so  the  wire  at  this  point  was  bare.  There  was  testi- 
mony which  showed  that  Brooks  had  been  warned  about  these 
electric  light  wires  and  all  similar  wires;  that  they  were  danger- 
ous, and,  whether  insulated  or  not,  they  should  be  treated  as  live 
wires.  These  were  high  tension  wires,  carrying  a  voltage  of  from 
2,000  to  2,300  volts,  an  electric  current  dangerous  to  life. 

The  negligence  charged  against  the  defendant  was  in  placing 
these  high  tension  wires  too  close  together  on  the  pole,  and  in  not 
properly  insulating  the  same,  and  in  failing  to  inspect  them  so  as 
to  keep  them  in  a  reasonably  safe  condition.  According  to  the 
testimony,  the  high  tension  wire  which  was  spliced  and  not  prop- 
erly insulated,  and  from  which  Brooks  received  the  shock  which 
resulted  in  his  death,  was  not  located  more  than  eighteen  inches 
from  the  next  high  tension  wire  on  that  cross-arm,  and  the  pole 
was  between.  We  think  that  the  question  was  properly  left  to 
the  jury  as  to  whether  the  company  was  not  negligent  in  placing 
these  wires  in  such  dangerous  proximity.  The  testimony  further 
showed  that  the  high  tension  wire  in  question  was  not  properly 
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insulated  at  the  splice  or  joint  But  it  is  said  that  the  lack  € 
sulation  at  this  point  could  not  have  affected  injuriously  the  [ 
tiff's  intestate,  because  it  is  impossible  to  effectively  insult 
high  tension  wire  of  this  character,  and  the  deceased  was  instn 
to  treat  all  such  wires  as  live  wires,  just  as  if  no  attempt  had 
made  to  insulate  them.  But,  in  view  of  the  fact  that  such  ^ 
are  required  to  be  insulated,  and  that  an  attempt  in  this 
was  made  to  insulate  the  particular  wire,  and  to  all  appearan 
was  insulated,  and  especially  since  it  conclusively  appears  : 
the  bums  received  by  the  plaintiff's  intestate  that  the  deadly 
rent  did  actually  pass  through  the  joint  or  splice  where  the  in 
tion  had  worn  off,  we  think  the  court  properly  left  it  to  the 
to  say  whether  the  defendant  was  not  wanting  in  proper  and  < 
nary  care  in  placing  these  high  tension  wires  so  close  togei 
and  in  permitting  one  of  them  to  become  uninsulated  at  the 
point  where  the  lineman  was  liable  to  brush  against  it  in  asc 
ing  the  pole. 

We  next  come  to  the  question  whether  the  court  was  justifii 
leaving  the  matter  of  contributory  negligence  to  the  jury.  1 
was  some  testimony  tending  to  show  that  the  lineman.  Brook 
ascending  the  pole,  could  have  observed,  if  he  had  kept  his 
open,  that  the  electric  light  wire  was  exposed  at  the  joii 
splice  and  therefore  was  not  properly  insulated,  but  we  thi 
was  a  question  for  the  jury,  since  the  testimony  upon  this 
was  conflicting,  as  to  whether  the  lack  of  insulation  could  I 
served  by  the  lineman  while  ascending  the  pole.  It  is  certaic 
after  the  accident  a  special  examination  had  to  be  made  in  < 
to  discover  the  extent  to  which  the  insulation  was  worn  off, 
to  thoroughly  satisfy  himself  on  that  point,  the  city  electi 
placed  his  finger  upon  the  wire  where  the  insulating  tap 
peared  to  be  weather  worn,  and  thus  allowed  himself  to  be  sli 
shocked  and  burned.  In  taking  this  view,  of  course,  we  reit 
the  position  taken  with  respect  to  the  question  whether  the  i 
gence  of  the  defendant  was  properly  left  to  the  jury,  that  wb 
the  high  tension  wire  was  insulated  or  not  must  not  be  regard 
unimportant,  as  if  the  company  were  imder  no  obligation  to 
such  wires  insulated,  and  linemen  had  no  right  to  act  upo 
supposition  that  they  were  insulated.  While  it  may  be  di 
to  insulate  high  tension  wires,  and  to  keep  them  insulated 
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all  cireumstanceSy  we  think  in  cases  like  the  present,  where  such 
wires  are  strung  on  the  poles  along  with  low  tension  wires,  requir- 
ing frequent  attention  and  repairs  by  the  linemen  of  telegraph 
and  telephone  companies,  the  tendency  of  the  courts  is  to  hold  that 
ordinary  care  and  prudence  requires  their  insulation  to  be  main- 
tained by  reasonable  inspection  and  repair,  and  by  the  usual 
methods  adopted  for  such  purposes.  Memphis  Con.  Oas  &  Else. 
Co.  V.  Letson,  9  Am.  Electl.  Cas.  367,  135  Fed.  969,  68  C.  C.  A. 
453. 

The  strongest  point  urged  against  a  recovery  in  this  case  is  that 
it  appears  from  the  bums  found  upon  the  body  of  the  plainti£Ps 
intestate  that  he  was  in  contact  with  the  grounded  messenger  wire 
at  the  time  he  touched  the  uninsulated  electric  light  wire,  and 
thus  received  the  current  which  caused  his  fall.  No  one  saw 
lineman  Brooks  climb  the  pole  and  no  one  saw  him  when  he  fell, 
and  his  location  when  he  received  the  current  is  a  matter  of  infer- 
ence. The  bum  through  his  shirt  and  on  his  shoulder  indicates 
that  that  portion  of  his  body  was  in  contact  with  the  electric  light 
wire  where  the  insulation  had  worn  off  near  the  joint  or  splice, 
while  the  bum  on  his  foot,  although  on  the  upper  and  not  the 
lower  part,  indicates,  so  the  witnesses  say,  that  the  foot  was  on 
the  grounded  wire,  but  that  the  current  of  electricity  in  passing 
out  of  the  foot  went  through  the  upper  part  of  the  shoe,  instead 
of  the  lower,  because  there  was  less  obstruction  there,  the  sole  of 
the  shoe  acting  as  a  resistant  to  the  current.  We  must  concede, 
however,  that  if  Brooks  put  himself  in  contact  with  the  grounded 
wire,  and  then  touched  the  uninsulated  electric  wire,  knowing  it 
to  be  uninsulated,  he  was  guilty  of  contributory  negligence,  for  he 
knowingly  and  unnecessarily  put  himself  in  a  position  of  great 
peril.  Williams  v.  Choctaw,  etc..  By.  (C.  C.  A.),  149  Fed. 
104.  And  this  is  true  if  he  knew  that  by  touching  the  electric 
light  wire,  whether  insulated  or  not,  while  standing  upon  or  in 
contact  with  the  grounded  wire,  he  would  expose  himself  to  a 
dangerous  current  of  electricity.  In  either  event,  if  the  proof 
upon  these  questions  was  conclusive,  the  court  should  have  di- 
rected a  verdict  for  the  defendant  upon  the  ground  of  contribu- 
tory negligence.  The  question  narrows  itself  to  this:  Whether, 
although  the  electric  light  wire  was  apparently  insulated,  the 
deceased,  while  in  contact  with  the  grounded  wire,  was  as  a  mat- 
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ter  of  law  guilty  of  negligence  in  permitting  himself  to  coi 
contact  with  it.     In  other  words,  ought  the  jury  to  have 
permitted  to  pass  upon  the  question  whether  the  deceased  wai 
ligent  in  permitting  himself  to  come  in  contact  with  the  el 
light  wire  under  the  circumstances  ?    While  the  question  in^ 
is  a  close  one,  and  the  court  naturally  remained  in  doubt 
the  correctness  of  its  conclusion  until  the  end,  we  think  the 
sion  was  a  correct  one.     The  matter  was  properly  left  wit 
jury.     It  is  not  to  be  assumed  that  Brooks  intended  to  co 
suicide.     The  natural  inference  is  that  he  relied,  and  had 
sonable  grounds  to  rely,  on  the  insulation  of  the  electric 
wire  when  he  attempted  to  pass  by  it  while  in  contact  wit! 
grounded  messenger  wire.    Whether  he  did  so  rely,  and  wh 
he  had  good  reason  to,  and  whether  under  the  circumstano 
was  or  was  not  guilty  of  negligence,  were,  in  our  opinion, 
tions  which  the  court,  under  pertinent  instructions,  properly 
for  the  jury  to  decide. 
Judgment  affirmed. 


Home  Telephone  Co.  v.  Fieids. 

Alabama  Supreme  Court  —  April  17,  1907, 
150  Ala.  306,  43  So.  711. 

1.  Telephone  Company  —  Care  op  Wires  —  Injuries  —  Proximate  ( 

—  It  is  the  duty  of  a  telephone  company  to  look  after  its  own  win 
to  see  that  they  are  not  left  in  a  dangerous  position,  and  when 
abandoning  a  system  a  company  left  wires  hanging  in  a  tree 
coming  in  contact  with  a  live  trolley  wire  carried  the  current  to  a 
and  a  traveler  touching  the  fence  was  killed  by  a  shock,  the  neg 
of  the  company  in  leaving  the  wires  in  the  tree  was  the  prozimaU 
of  the  accident. 

2.  Release  of  Joint  Tortfeasors.  —  Where  injury  from  contact  ^ 

electric  wire  was  caused  by  the  negligence  of  a  railway  company 
telephone  company,  a  release  of  the  former  expressly  stating  tha 
not  a  release  of  the  latter,  releases  the  telephone  company  from  li 
only  pro  tanto. 

Appeal  by  defendant  from  a  judgment  for  plaintiff.     Affi 
Pillans,  Hannaw  &  Pillans,  for  appellant. 
Gregory  L.  &  H.  T.  Smith,  for  appellee. 
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Opinion  by  Hasauson^  J. : 

The  plaintiff's  evidence  tended  to  show^  without  dispute^  that 
Robert  Isble,  the  son  of  plaintiff,  while  walking  along  Davis 
avenne,  in  a  suburb  of  Mobile,  walked  beneath  an  oak  tree,  on  the 
edge  of  a  public  road,  and  touched  a  wire  fence  that  was  nailed 
to  the  tree,  and  was  killed  by  an  electric  shock  therefrom. 

The  evidence  of  the  plaintiff  showed,  that  a  trolley  pole  of 
the  Mobile  Light  &  Railroad  Company  projected  into  the  branches 
of  this  tree;  that  through  this  trolley  pole  ran  an  eye-bolt  that 
supported  the  span  wire  that  held  up  the  trolley  wire  which 
was  heavily  charged  with  electricity;  that  on  the  other  edge  of 
this  bolt,  and  on  the  outside  of  the  trolley  pole,  was  a  nut,  which 
had  a  round  and  a  square  face,  the  round  face  being  towards  the 
pole,  and  between  the  nut  and  pole  was  a  washer;  that  the  de- 
fendant, the  Home  Telephone  Company,  had  formerly  main- 
tained a  telephone  system  to  Toulminville  by  means  of  a  number 
of  wires  which  were  suspended  on  poles,  and  which  ran  along 
Davis  avenue  through  the  branches  of  said  oak  tree;  that  this 
telephone  system  had  been  abandoned  some  months  before  the 
accident,  and  the  wires  and  poles  had,  generally  speaking,  been 
removed  by  defendant,  but  several  of  these  wires  had  been  left 
dangling  down  through  the  branches  of  said  tree.  One  witness 
testified  that  one  of  these  wires  was  left  dangling  from  a  pole  to 
which  the  wires  had  been  attached  and  others  testified  that  they 
were  left  hanging  in  the  branches  of  the  tree  but  were  detached 
from  the  poles.  It  was  further  shown  for  the  plaintiff,  that,  at 
the  time  of  the  accident,  one  of  these  wires  extended  from  the 
branches  of  the  tree  and  was  jammed  between  the  washer  and 
nut  already  described,  so  tightly  that  the  employee  of  the  Mobile 
Light  &  Railroad  Company,  who  removed  the  wire,  could  not 
jerk  or  swing  it  loose  from  the  ground,  and  had  to  climb  the  pole 
with  a  ladder  and  knock  it  loose  from  behind.  Several  witnesses 
testified  —  some  of  them,  that  they  had  seen  wires  hanging  from 
this  tree  for  some  time  before  the  accident,  some  of  them,  that 
they  had  noticed  them  for  about  a  week  before,  and  some,  that 
they  had  noticed  them  as  early  as  the  preceding  spring.  One  of 
them  testified,  that  the  trolley  pole  and  the  tree  were  about  the 
same  height,  and  that  the  bolt  and  nut  were  only  a  few  feet  be- 
low the  top  of  the  pole,  and  one  of  them,  that  the  wire  was  lying 


1032  Amebican  Electbical  Cases.  [vol. 

across  the  top  of  the  tree,  and  thence  down  across  the  nut  ai 
washer,  and  others  still,  that  the  wire  extended  from  the  branch 
of  the  tree  down  through  the  washer.  One  witness  describ 
the  telephone  wire  as  extending  from  the  nut  and  bolt,  so  as 
touch  the  wire  fence,  and  one,  that  when  he  found  it,  just  aft 
the  accident,  the  telephone  wire  was  "kind  of  hooked  to  tl 
fence  as  though  somebody  had  bent  the  end  of  it  to  keep  it  fro 
swinging,"  and  when  a  trolley  is  properly  suspended,  the  spi 
wire  is  dead  and  not  a  live  wire,  and  this  span  wire  should  I 
properly  attached  to  the  trolley  by  means  of  a  bell  which  shoul 
be  insulated,  but,  in  this  instance,  the  trolley  wire  ran  throng 
the  bell  to  the  span  wire  and  out  to  the  eye-bolt  where  the  tel 
phone  wire  was  jammed  and  communicated  in  this  manner  to  ti 
wire  fence. 

It  was  admitted  that  the  defendant  company  was,  at  the  tin 
of  the  accident,  doing  business  in  and  around  Mobile  as  a  tel< 
phone  company  and  serving  the  public  in  the  maintenance  of 
telephone  system. 

The  defendant  introduced  evidence  tending  to  show,  that  befoi 
the  accident  they  pulled  down  all  their  wires  throu^  this  tn 
and  none  were  left. 

The  first  plea  of  the  defendant  was  the  general  issue.  Tl 
second,  that  the  Mobile  Light  &  Railroad  Company  was  a  joii 
tortfeasor  with  the  defendant,  and  that  plaintiff  had  entered  in 
a  settlement  and  composition  with  said  railroad  company,  1 
which  the  plaintiff  had  made  and  executed  a  full  release  of  ai 
and  all  claims  for  damages. 

The  fourth  plea  set  up  this  receipt  in  hcec  verba,  which  appea 
to  be  in  partial  discharge  of  liability,  which  the  plaintiff  coi 
tends  was  a  payment  and  discharge  of  defendant's  liability  pi 
tanto. 

The  only  ruling  upon  the  pleading  was  that  sustaining  tl 
demurrer  to  the  third  plea,  which  set  up  an  absolute  bar  to  tl 
plaintiff's  entire  action,  the  fact  that  she  had  executed  the  recei] 
which  is  set  out  in  full  in  said  plea. 

The  court  accorded  to  the  defendant,  in  mitigation  of  damage 
and  as  a  payment  pro  tanto  in  discharge  of  its  liability,  the  amou; 
named  in  said  receipt  as  was  set  up  in  the  defendant's  four 
plea.     The  third  plea  set  up  said  release  as  an  absolute  bar 
the  entire  aetion. 
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The  plaintiff  admitted  she  had  executed  said  release^  which  was 
in  words  and  figures  as  follows: 

"Received  August  28,  1905,  of  the  Mobile  Light  &  Railroad  Company  one 
Imndred  dollars,  in  part  payment  of  such  amount  as  I,  as  the  administratrix 
c{  the  estate  of  Robert  Isble,  deceased,  may  be  entitled  to  recover  for  or  on 
aeoount  of  his  death,  which  I  claim  to  have  occurred  on  the  11th  day  of 
August,  1905,  by  reason  of  the  joint  negligence  of  the  said  Mobile  Light  & 
Railroad  Company  and  of  the  Home  Telephone  Company. 

**The  Mobile  Light  &  Railroad  Company  denies  that  it  was  guilty  of  any 
actionable  negligence  resulting  in  the  death  of  the  said  Robert  Isble,  but 
makes  said  payment  in  full  compromise  and  settlement  of  any  claim  that  I, 
as  such  administratrix  may  have  or  claim  to  have  against  it  on  account  of 
■aid  death,  and  I,  as  such  administratrix  hereby  release  and  discharge  said 
company  from  all  further  claims  on  account  of  said  death.  It  is,  however, 
expressly  understood  and  agreed  that  this  payment  is  made  only  on  account 
of  any  siun  that  I  may  be  entitled  to  recover  for  the  death  of  said  Robert 
Isble,  and  in  consideration  of  my  release  of  the  said  Mobile  Light  &  Railroad 
Company  from  any  liability  for  damages  on  account  of  said  death,  but  it  is 
not  intended  as  a  satisfaction  of  the  entire  amount  that  I  may  be  entitled 
to  for  said  death  nor  as  a  release  of  any  claim  that  I  may  have  against  the 
Home  Telephone  Company,  or  against  any  other  person  or  corporation  other 
than  the  Mobile  Light  &  Railroad  Company  on  account  of  the  death  of  said 
Robert  Isble. 

"  [Signed]  Hknbieita  Fields." 

As  to  whether  this  release  was  a  discharge  in  full  to  each  of  the 
joint  tortfeasors,  as  contended  by  defendant,  it  will  be  well  to 
notice  the  recitals  of  the  release.    They  are : 

**  It  is,  however,  expressly  understood  and  agreed  that  this  payment  is  made 
only  on  account  of  any  sum  that  I  may  be  entitled  to  recover  for  the  death 
of  the  said  Robert  Isble,  and,  in  consideration  of  my  release  of  the  Mobile 
Ught  &  Railroad  Company  from  any  liability  for  damages  on  account  of  said 
death,  but  it  is  not  intended  as  a  satisfaction  of  the  entire  amount  that  I 
may  be  entitled  to  for  his  said  death,  nor  as  a  release  of  any  claim  that  I 
may  have  against  the  Home  Telephone  Company,  or  against  any  other  person 
or  corporation  other  than  the  Mobile  Light  &  Railroad  Company  on  account 
of  the  death  of  said  Robert  Isble." 

These  demurrers,  therefore,  presented  the  question  whether  a 
release  of  this  character  by  which  one  of  the  joint  tortfeasors 
pays  a  certain  sum  of  money  in  partial  satisfaction  and  with  the 
express  understanding  and  agreement  that  it  shall  not  release 
the  other  joint  tortfeasor,  must  nevertheless  be  held  to  have  this 
effect. 

Sections  1805  and  1806  of  the  Code  of  1896,  provide  that 
^^  all  receipts,  releases  and  discharges  in  writing,  whether  of  a 
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debt  of  record,  or  a  contract  under  seal,  or  otherwise,  must  hxn 
effect  according  to  the  intention  of  the  parties  thereto '*  (dtini 
a  number  of  our  cases)  ;  and  ^^  all  settlements  in  writing,  madi 
in  good  faith  for  the  composition  of  debts,  must  be  taken  as  evi 
dence  and  held  to  operate  according  to  the  intention  of  the  parties 
though  no  release  under  seal  is  given,  and  no  new  consideratioi 
has  passed." 

In  24  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  307,  the  rule  is  stated: 

"  But  it  is  a  weU-settled  rule,  that  when  a  release  of  one  wrongdoer  is  bo( 
a  technical  release  under  seal,  then  the  intention  of  the  parties  is  to  goven, 
and  it  becomes  a  question  of  fact  for  the  court  and  jury  whether,  or  not, 
what  the  releasor  has  received  was  reoeiyed  in  full  satisfaction  of  his  wrong, 
and  if  it  appears  that  it  was  not  so  received,  it  is  only  pro  tanio  to  bar  the 
action  against  the  other  wrongdoers,"  citing  the  case  from  this  court  of  Smith 
V,  Oayle,  58  Ala.  600,  607,  where  it  is  said :  "  If  the  purpose  is  to  disehargi 
a  debt  due  by  record,  or  by  a  specialty,  and  that  purpose  is  expressed  ta 
writing,  it  is  not  now  material  whether  the  writing  is  under  seal  or  not;  noi 
is  it  material  though  a  smaller  sum  is  accepted,  than  is  really  due.  If  the 
purpose  is  to  release  a  part  only  of  a  demand,  and  not  the  whole,  or  only  om 
of  several  jointly  liable,  it  is  a  release  only  pro  tanto.  No  other  or  greatei 
effect  can  be  given  it  than  the  parties  intended.  A  release  to  one  of  severs 
joint  contractors,  though  the  creditor  should  retain  the  right  to  prooeec 
against  the  others,  would  release  them,  to  the  extent  that  they  could  demam 
contribution  from  their  associate  who  is  released.  It  would  have  no  oth« 
operation.  *  *  *  If  any  larger  operation  was  given  it,  the  intention  o 
the  parties  would  be  defeated."  Cowan  v.  8app,  74  Ala.  50;  Snow  v.  Chani 
ler,  10  N.  H.  92,  34  Am.  Dec.  140. 

The  contention  of  learned  counsel  for  defendant,  that  the 
grounding  of  the  foregoing  decision  in  this  opinion  upon  the 
statute  was  unnecessary,  and  was,  in  that  respect,  dictum,  and 
has  no  application  to  this  case,  or  if  it  be  regarded  as  applicable, 
then  the  decision  is  wrong  in  principle,  so  far  as  it  depends  on 
the  statute  for  vitality,  cannot  be  admitted.  It  is  too  well  settled 
to  the  contra  rv. 

That  the  negligence  of  the  telephone  company  in  permitting 
its  wires  to  swing  do^\Ti  constitutes  such  negligence  as  will  sup 
port  an  action  of  this  character,  seems  too  clear  for  dispute.  S.  R 
T,  &  T.  Co.  V.  McTyer,  8  Am.  Electl.  Cas.  591,  137  Ala.  601 
613,  34  So.  1020,  97  Am.  St.  Rep.  62;  Jones  v.  Finch,  8  Am 
Electl.  Cas.  497,  128  Ala.  217,  29  So.  182. 

In  the  first  case  cite^d  it  was  said  : 

"  Tho  prosenoe  of  a  dancreroiis  tliinjnr  is  not  justified  by  any  consideratio 
of  public  good  or  convenience.     *     *     *     So  when  they  [the  wires]  were  orij 
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inally  carried  into  the  building  and  equipped  and  maintained  to  supply  the 
service  to  the  owner,  but  at  his  instance  the  seryioe  has  been  discontinued  and 
the  instrument  removed,  and  the  company  instead  of  then  removing  the  wires, 
merely  cuts  them  loose  from  the  instrument,  twists  their  ends  together  and 
leaves  them  thus  dangling  in  the  building,  so  that  atmospheric  electricity, 
striking  them  anywhere  along  their  course  on  the  outside,  will  be  inducted 
into  the  building  and  there  discharged  to  the  peril  of  persons  and  property, 
this  is  an  unpalliated  wrong  on  the  part  of  the  company.  It  is  the  creation 
and  maintenance  of  a  dangerous  situation  without  the  warranting  occasion 
for  it  which  may  exist  when  the  lines  are  in  use  —  without  any  occasion 
whatever  in  fact;  and  the  company  is  liable  in  damages  for  whatever  injuries 
may  result  to  persons  and  property  rightfully  on  the  premises." 

As  to  the  suggestion  that  a  stranger  may  have  intervened  and 
bent  the  dangerous  wire  to  the  fence,  and  that  this  act  was  the 
proximate  cause  of  the  injury,  it  may  be  said  that  there  is  no 
proof  of  the  intervention  of  a  stranger  in  this  matter.  One  wit- 
ness testified  that  the  wire  came  down,  "  so  as  to  touch  the  wire 
fence,"  and  another,  that  the  telephone  wire  was  "  kind  of  hooked 
to  the  fence  as  if  some  one  had  bent  it  to  keep  it  from  swinging." 
How  this  happened  and  by  whom,  it  does  not  appear.  It  may  have 
been  done,  if  at  all,  from  aught  appearing,  by  one  of  defendant's 
employees.  If  the  wire  was  loose  and  dangling  in  the  streets, 
without  being  fastened  to  anything,  would  it  not  have  been  quite 
as  dangerous,  if  not  more  so,  than  if  it  had  been  tied  to  the 
fence?  In  either  case,  it  would  have  been  dangerous,  and  liable 
to  charge  the  fence  with  electricity;  and  whether  the  fence  was 
charged  with  electricity  from  the  act  of  the  defendant,  or  from 
its  act  and  that  of  the  railroad  company  jointly  or  concurrently, 
either  act  would  be  counted  as  the  proximate  cause  of  the  injury, 
if  one  resulted  to  a  passerby.  As  observed  in  the  case  of  Thomp- 
son V.  L,  &  N.  R.  R.  Co.,  91  Ala.  601,  8  So.  406, 11  L.  R.  A.  146 : 


« 


If  the  original  wrong  becomes  injurious  only  in  consequence  of  some  dis- 
tinct wrongful  act  or  omission  by  another,  the  injury  shall  be  imputed  to  the 
last  wrong.  But,  if  the  original  act  was  wrongful,  and  would  naturally,  ac- 
cording to  the  ordinary  course  of  events,  prove  injurious  to  some  other  person, 
and  does  actually  result  in  injury,  through  the  intervention  of  causes  which 
are  not  wrongful,  the  injury  shall  be  referred  to  the  wrongful  cause." 

"  If  damage  has  resulted  directly  from  concurrent,  wrongful  acts  of  two 
persons,  each  of  them  may  be  counted  on  as  the  proximate  cause,  and  the 
parties  held  responsible  jointly  or  severally  for  the  cause."  Cooley  on  Torta, 
pp.  68,  69,  70,  78. 

'*  If  the  defendant's  wrongful  act  is  one  of  two  or  more  concurrent  efficient 
causes  other  than  plaintiflTs  fault,  which  co-operate  directly  to  produce  th<* 
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result,  this,  under  the  authorities,  is  all  that  is  requisite  for  fastening  lit 
bility  on  him.'*    W.  R.  of  Ala.  v.  Siatrunk,  85  Ala.  367,  5  South.  79. 

It  cannot  be  denied  that  it  is  the  duty  of  a  telephone  company 
to  look  after  its  own  wires,  and  to  see  that  they  are  not  left  in  i 
dangerous  position,  and  a  failure  to  do  this  is  a  proximate  cana 
of  injury  which  results  from  a  loose  wire  falling  into  the  street 
Ahem  v.  0.  T.  &  T.  Co.,  4  Am.  Electl.  Cas.  349,  33  Pac  403, 
35  Pac.  549,  24  Ore.  276,  22  L.  R  A.  635. 

IiiS.S.£  S.  R.  Co.  V.  Owen,  132  Ala.  420,  31  So.  598,  it  wm 
held  that  when  negligence  of  a  carrier  creates  an  apparent  neces- 
sity for  a  passenger  to  leap  from  a  moving  car,  and  the  leap  pro- 
duces injury^  the  negligence  is  the  proximate  cause  of  the  injury. 

It  is  not  denied  that  the  railroad  company  was  a  tortfeasor  in 
this  case,  and  under  the  evidence,  it  is  apparent,  that  the  defend- 
ant company  was  also  guilty  of  a  wrongful  act.  It  is  manifest  that 
the  leaving  of  a  wire  of  the  company  to  dangle  from  the  tree  was 
a  piece  of  gross  negligence,  which  must  be  regarded  as  the  proxi- 
mate cause  of  the  injury. 

We  have  thus  held  that  the  receipt  given  by  plaintiff  to  th< 
railroad  company  releases  the  company  from  liability  only  pn 
tanto;  that  the  negligence  of  defendant  in  leaving  a  loose  win 
dangling  from  a  tree,  so  as  to  come  in  contact  with  a  highly  chargec 
trolley  wire,  must  be  treated  as  the  proximate  cause  of  injun 
to  plaintiff's  intestate.  These  are  the  only  questions  presentee 
for  review. 

The  appellant  did  not  in  brief  treat  the  charges  in  detail,  whici 
were  requested  by  it  and  refused,  nor  did  the  appellee.  Bott 
apparently  regarded  them  as  involved  in  the  principles  discussed 
and  which  we  have  decided  adversely  to  the  appellant.  They  wen 
properly  refused. 

Affirmed. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 
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Chicago  Suburban  Water  &  Light  Co.  v.  Hyslop. 

Illinois  Supreme  Court —  April  18,  1901. 
227  IlL  308,  81  N.  £.  379. 

1.  In JUBT  TO  Tbouble  Shooteb  fbom  Contact  with  Livb  Wibb  —  Contbib- 

utobt  Negligence  —  Assumption  op  Risk  —  Questions  fob  Jubt.  — 
In  an  action  by  a  trouble  shooter,  a  man  employed  to  repair  and  correct 
outside  lines,  to  recover  for  injuries  sustained  by  coming  in  contact  wit!i 
a  live  wire,  while  placing  a  fuse  plug  in  a  transformer,  it  appeared  that 
the  plaintiff  was  ordered  by  the  chief  electrician  to  shake  certain  wires 
and  was  thereby  injured,  that  the  wires  in  question  were  improperly  in- 
sulated, and  that  plaintiff  had  no  knowledge  that  they  were  dangerous. 
It  was  held  that  the  question  whether  plaintiff  assumed  the  risk  or  was 
guilty  of  contributory  negligence  was  for  the  jury. 

2.  Same  —  Evidence.  —  Where  the  declaration  charged  that  the  plaintiff 

was  ordered  by  the  defendant  to  take  hold  of  and  shake  the  wire,  and 
that  he  was  unaware  at  the  time  that  said  wire  was  charged  with  ani 
carrying  a  current  of  electricity,  it  was  proper  to  introduce  evidence 
both  as  to  the  condition  of  the  insulation  on  the  wire  and  as  to  de- 
fendant's custom  and  practice  with  reference  to  turning  on  the  current. 

3.  Same  —  Question  fob  Jury  —  Instructions.  —  Where  the  plaintiff,  in 

an  action  for  injuries  sustained  by  contact  with  a  live  wire,  must  have 
known  of  the  defective  insulation,  it  was  still  a  question  for  the  jury 
whether  there  was  a  custom  and  practice  of  the  defendant  to  notify  em- 
ployees before  turning  on  the  current,  and,  if  there  was  such  custom, 
whether  plaintiff  was  justified  in  relying  upon  it  and  obeying  an  order  to 
take  hold  of  the  wire.  An  instruction  taking  such  questions  from  the 
jury  was  properly  refused. 

Appeal  by  defendant  from  a  judgment  of  the  Appellate  Court, 
affirming  a  judgment  of  the  Superior  Court,  for  plaintiff. 
A'ffirmed. 

Statement  of  facts  by  Fabmeb,  J.  t 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court  affirming  a  judg- 
ment in  favor  of  appellee  for  $4,000  damages  for  a  personal  injury  to  ap- 
pellee alleged  to  have  resulted  from  the  negligence  of  the  appellant,  his 
employer.  The  facts  were  briefly  stated  by  the  Appellate  Court,  as  follows: 
"  Defendant  operated  an  electric  light  plant,  and  had  as  a  part  of  its  plant 
a  pole  at  the  comer  of  Erie  and  Grove  streets,  Oak  Park,  at  the  top  of  which 
was  a  transformer.  A  primary  high  potential  current  of  electricity  was  car- 
ried to  the  transformer  by  a  circuit  running  from  the  dynamo,  was  changed 
in  the  tansformer  by  induction  to  a  low  potential  secondary  or  service  cur- 
rent, which  was  carried  from  the  transformer  by  a  circuit  to  which  the  lamps 
were  attached.  The  wire  which  ran  from  the  dynamo  was  connected  with  the 
induction  coil  in  the  transformer  by  what  is  by  the  witnesses  called  a  *  fuse  * 
or  '  fuse  plug.'    The  fuse  or  fuse  plug  consisted  of  the  fuse  box,  which  was  a 
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part  of  the  transfonner,  of  a  fuse  plug,  which  fitted  into  the  fuse  box  and 
could  be  taken  out  and  put  back,  and  of  the  fuse  proper,  which  was  m  narrov 
Btrip  of  fusible  metal  intended  to  connect  the  end  of  the  wire  which  ran  fron 
the  dynamo  with  the  end  of  the  wire  which  formed  the  induction  coil.  Wkn 
this  strip  of  metal  is  melted,  the  circuit  is  broken,  and  the  fuse  is  said  to  be 
'  blown.'  Plaintiff,  when  he  was  hurt,  was  nineteen  years  old,  had  beat  ia 
the  employ  of  the  defendant  a  year  and  a  half,  and  during  the  six  months  pre- 
ceding his  injury  had  considerable  experience  in  'trouble  shooting'  or  'diae- 
ing  trouble ; '  that  is,  in  repair  work  on  the  lines  of  defendants  July  19,  1902, 
between  4  and  5  in  the  afternoon,  Mr.  Private  the  chief  electrician  of  defend- 
ant, took  plaintiff  in  his  buggy  at  the  power  house  and  went  to  hunt  for  a 
break  in  defendant's  lines.  They  went  to  the  pole  above  referred  to,  and 
plaintiff,  by  order  of  Privat,  climbed  the  pole,  found  that  a  fuse  in  the  trane- 
former  had  been  '  blown,'  and  so  told  Priyat,  who  directed  the  plaintiff  to  pat 
in  a  new  fuse.  Plaintiff  took  out  the  plug,  put  a  new  fuse  in  it,  and  poshed 
the  plug  back  into  the  fuse  box.  Priyat  then  asked  plaintiff  in  which  dreoit 
he  found  the  fuse  out.  Plaintiff  answered,  in  the  circuit  running  east  from 
Grove  avenue.  Privat  could  cot  see  the  wires  distinctly  from  the  grouiid 
where  he  was,  and  told  plaintiff  to  shake  the  wire  that  connected  the  fuse 
that  was  out.  Plaintiff  took  hold  of  the  wire  to  shake  it,  and  m  current  of 
electricity  passed  through  his  body,  and  he  fell  to  the  ground  and  reoeiTed 
the  injury  complained  of.  The  wire  which  the  plaintiff  caught  hold  of  had 
been  insulated  at  one  time,  but  the  insulation  was  then  defective,  and  had  beea 
in  that  condition  for  a  long  time." 

Wood  &  Oakley  (Horace  S.  Oakley,  and  Albert  M.  Kales,  of 
counsel),  for  appellant. 

Theodore  G.  Case  {Benjamin  D,  Magruder,  of  counsel),  for 
appellee. 

Opinion  by  Farmer^  J. : 

Appellant  contends  that  a  verdict  should  have  been  directed 
by  the  trial  court  in  its  favor,  first,  because  the  evidence  so  con- 
clusively showed  appellee  guilty  of  negligence  that  no  other  con- 
clusion could  be  reached  by  reasonable  minds:  second,  because 
the  evidence  clearly  showed  appellee  assumed  the  risk  of  injury; 
and  that  under  the  evidence  these  were  questions  of  law  for  the 
court  and  not  of  fact  for  the  jury.  These  questions  have  been 
preserved  for  review  in  this  court  by  motions  made  on  the  trial 
at  the  conclusion  of  plaintiff's  evidence,  and  ajsrain  at  the  con- 
clusion of  all  the  evidence,  to  direct  a  verdict  in  favor  of  appel- 
lant. With  the  questions  thus  preserv^ed,  it  becomes  our  duty, 
not  to  weigh  and  determine  conflicting  testimony,  but  to  examine 
the  evidence  to  determine  whether  there  is  any  testimony,  with 
all  tlie  miexeiie^^  Te^'^oti.^iL^^  \q  \5fe  ^tv^tcv  \!^'et^^'t<i\xL^  fairly  tend- 
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ing  to  establish  the  plaintiff's  case.  While  ordinarily,  the  ques- 
tions of  negligence  and  of  assumed  risk  are  questions  of  fact  to 
be  submitted  to  a  jury,  yet,  where  the  facts  admitted  or  conclu- 
sively proven  are  such  that  all  reasonable  minds  must  reach  the 
same  conclusion,  then  they  become  questions  of  law.  Wabash 
Bailway  Co.  v.  Brovm,  162  111.  484,  39  N.  E.  273.  "  The  weight 
of  the  evidence  is  a  question  for  the  jury,  but  whether  there  is 
any  evidence  fairly  tending  to  support  a  cause  of  action  is  a  ques- 
tion for  the  court/'  Chicago  &  Alton  Railway  Co.  v.  Pettit,  209 
Dl.  452,  70  N.  E.  591. 

Appellee  and  William  Lossin  were  the  only  witnesses  who  tes- 
tified in  his  behalf  as  to  the  facts  upon  which  his  right  to  recover 
depend.  Appellant  offered  no  witnesses,  except  B.  L.  Dodge,  its 
manager,  who  had  no  personal  knowledge  of  how  the  injury  oc- 
curred. His  testimony  was  very  brief,  and  principally  as  to 
formal  matters.  We  have  carefully  read  all  of  the  evidence 
from  the  abstract  and  some  of  it  from  the  record.  The  substance 
of  the  most  material  parts  of  appellee's  testimony  may  be  stated 
as  follows :  He  was  nineteen  years  old  at  the  time  of  his  injury, 
and  had  worked  for  appellant  nearly  two  years.  He  had  had 
no  experience  with  electricity  before  he  began  working  for  appel- 
lant. He  was  first  put  to  reading  meters  and  doing  inside  work 
in  helping  to  wire  houses.  After  he  had  been  in  appellant's 
employ  a  year,  he  was  sometimes  ordered  to  do  "  trouble  work  " 
or  "  trouble  shooting,"  which  the  witnesses  explain  to  mean  re- 
pairing and  correcting  outside  lines.  Mr.  Privat,  appellant's 
chief  electrician,  took  him,  on  the  day  of  his  injury,  to  the  place 
where  said  injury  occurred,  to  find  and  correct  some  trouble  that 
existed  with  one  of  the  circuits.  It  was  a  drizzly,  rainy  day. 
While  remedying  the  difficulty,  appellee  was  injured  in  the  man- 
ner set  forth  in  the  statement  of  facts  above  quoted  from  the 
Appellate  Court  opinion. 

Appellee  testified  that,  when  employees  were  working  on  the 
wires  outside,  appellant's  manager  or  chief  electrician  would  tell 
them  when  the  current  was  turned  on;  that  when  a  plug  which 
has  been  fused  is  inserted  in  place,  if  the  current  is  on,  it  will 
make  sparks.  When  he  inserted  the  plug,  after  fusing  it,  he  said, 
on  direct  examination,  there  were  no  sparks  at  all,  and  that  indi- 
cated to  him  there  was  no  current  on  the  line.     On  cross-exam- 
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ination,  in  answer  to  the  question,  "  Did  you  look  for  a  spark  t" 
he  said,  "  No ;  I  did  not  see  any."    He  further  stated,  on  cnMi- 
examination,  that  the  company  would  tell  employees  when  it 
turned  the  current  on;  that  it  was  sometimes  turned  on  ea^ 
on  dark  days.     The  appellee  was  unable  to  state  just  where  be 
took  hold  of  the  wire  at  Mr.  Privates  direction.    He  said  he  just 
reached  out  with  his  right  hand  and  caught  it.     He  knew  it  was 
dangerous  to  take  hold  of  a  live,  uninsulated  wire  with  the  naked 
hand.    He  did  not  remember  whether  he  looked  to  see  if  the  inso- 
lation was  in  good  condition  at  the  place  he  took  hold  of  the 
wire.    If  he  had  looked,  he  could  have  seen  whether  it  was  covered 
with  insulation  or  not.    He  stated  he  saw  the  insulation  was  off 
at  the  wire  connections,  but  that  he  did  not  take  hold  of  the  wire 
at  the  point  of  connection.     The  connections  were  right  next  to 
the  cross-arms,  and  he  was  unable  to  state  whether  he  came  in 
contact  with  the  bare  connections.     Appellant  was  in  the  haUt 
of  furnishing  rubber  gloves  to  employees  who  were  expected  or 
required  to  work  with  or  about  live  wires.     With  such  glovei 
there  was  little  or  no  danger  in  handling  wires  charged  with  deo- 
tric  currents.     Appellee  had  no  rubber  gloves  to  use  while  pe^ 
forming  the  work  at  the  time  of  his  injury,  and  says  Mr.  Privat 
had  none  in  the  buggy. 

William  Lossin  testified  he  was  in  the  employ  of  appellant 
at  the  time  appellee  received  his  injury;  that  about  a  month 
before  that  time  he  had  climbed  the  pole  appellee  fell  from,  and 
that  the  insulation  of  the  wires  there  was  in  poor  condition; 
that  it  was  torn  and  hanging  down,  and  where  the  connections 
were  made  there  was  no  insulation.  He  further  testified  that 
appellant  did  not  need  the  power  in  the  daytime,  which  its  em- 
ployees knew;  that,  when  the  current  was  to  be  turned  on,  they 
were  informed  of  it  by  the  superintendent  or  chief  electrician; 
that  repairs  on  the  line  were  made  between  7  in  the  morning  and 
5.30  in  the  evening,  while  the  current  was  turned  off.  He  also 
testified  that  the  current  was  sometimes  turned  on  at  5  o'clock, 
sometimes  6,  sometimes  6.30;  that  it  all  depended  on  the  weather; 
that,  if  it  was  a  dark  day,  it  would  be  turned  on  at  3,  4  or  4.30 
o'clock,  and  this  was  all  known  to  the  men  working  for  appellant 

Appellant  insists  that  the  proof  shows  such  a  defective  con- 
dition of  the  insulation  of  the  wires  as  to  be  obvious  and  appar- 
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;  to  any  one  in  the  exercise  of  reasonable  care;  and  that,  if 
pellee  did  not  know  its  condition,  it  was  due  to  his  want  of 
*€ ;  and  that,  if  he  did  see  and  know  of  its  condition,  he  assumed 
>  risk  of  being  injured  by  it  in  attempting  to  use  it  It  must 
borne  in  mind  that,  while  there  is  proof  to  the  effect  that  on 
rk  days  the  current  was  turned  on  as  early  as  5  o'clock,  or 
rlier,  yet  the  proof  tends  to  show  this  was  not  the  regular  prac- 
e,  and  that,  except  on  account  of  dark  days,  there  was  no  cur- 
It  80  early  in  the  day.  Under  this  state  of  the  case,  should 
be  said,  as  a  matter  of  law,  that  by  taking  hold  of  the  defec- 
ely  insulated  wire  with  the  naked  hand  appellee  was  guilty 

negligence  or  assumed  the  risk  of  injury  thereby,  and  his 
jht  to  recover  therefor  should  have  been  determined  by  the 
irt,  and  not  submitted  to  the  jury  ?  It  should  also  be  borne  in 
nd  that  appellee  was  acting  under  the  directions  of  appellant's 
ief  electrician  in  doing  what  he  did,  and  even  if  such  direc- 
•ns  were  not  of  a  compulsory  character,  and  if  made  without 
tual  knowledge  on  the  part  of  said  electrician  of  the  defective 
edition  of  the  insulation,  this  must  be  considered,  in  deter- 
ning  whether  appellee  was  guilty  of  negligence  or  whether  he 
iiuned  the  risk,  in  connection  with  the  appellee's  own  knowl- 
ge  that  the  current  was  not  usually  turned  on  at  such  an  early 
ur,  and  the  further  proof  that,  when  the  men  were  working 

the  outside  lines,  they  were  notified  before  the  current  was 
med  on.  There  is  no  proof  tending  to  show  he  knew  there 
is  any  current  in  the  wire.    He  testified  there  were  no  sparks, 

that  he  did  not  see  any,  when  he  inserted  the  fuse  plug,  and 
at  this  indicated  to  him  there  was  no  current.  He  does  not 
»pear  to  have  had  any  other  means  for  determining  whether 
ere  was  a  current  on  the  wire,  and  no  suggestion  was  made  by 
r.  Privat  that  he  make  any  attempt  to  discover  whether  there 
as  a  current,  or  even  that  there  was  a  possibility  of  the  wire 
ing  charged.     True,  if  the  wire  had  been  properly  insulated, 

could  have  been  handled  with  safety  with  the  naked  hand,  and 

it  could  also  without  any  insulation,  if  it  had  not  been  charged 
ith  an  electric  current. 

It  is  said  by  counsel  in  their  very  able  and  ingenious  arga- 
ent,  which  we  have  read  with  interest,  that  there  is  no  evidence 

show  appellant  sent  out  to  notify  men,  wherever  they  might  be 
66 
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working  on  the  lines^  that  the  current  was  about  to  be  turned  on. 
It  is  true,  no  one  testified  as  to  how  such  notice  was  given,  hot 
appellee  and  Lossin  testified  that  notice  of  the  fact  was  given 
employees  by  appellant.  The  weight  to  be  given  to  this  evidence 
was  a  question  for  the  jury. 

It  is  claimed  by  appellant  that  the  declaration  did  not  coimt 
upon  a  custom  to  warn  employees  that  the  current  was  to  be 
turned  on  and  the  failure  to  observe  that  custom ;  but  that  this 
was  the  case  made  by  the  proof.  It  is  claimed  this  is  such  a 
departure  in  the  proof  from  the  allegations  of  the  declaration  that 
the  trial  court  should  have  directed  a  verdict  for  that  reason. 
The  declaration  charged  that  appellee  was  ordered  by  appellant 
to  take  hold  of  and  shake  the  wire,  and  that  he  was  unware  at 
the  time  that  said  wire  was  charged  with  and  carrying  a  current 
of  electricity.  There  does  not  appear  to  have  been  any  objection 
made  on  the  trial  to  the  introduction  of  the  proof  offered  by 
appellee,  on  the  ground  that  it  was  incompetent  under  the  alle- 
gations of  the  declaration,  and  we  are  of  opinion,  if  any  such 
objection  had  been  made,  it  could  not  have  been  sustained.  The 
averments  of  the  declaration  were  sufficient  to  authorize  the  proof 
introduced,  both  as  to  the  condition  of  the  insulation  on  the  wire 
and  as  to  appellant's  custom  and  practice  with  reference  to  turn- 
ing on  the  current  in  the  daytime.  We  conclude,  therefore,  there 
was  no  error  in  submitting  the  case  to  the  jury. 

Complaint  is  made  of  the  refusal  of  the  twentieth  instruction 
asked  by  appellant.     Said  instruction  is  as  follows: 

"  The  jury  are  instructed  that  if  they  believe,  from  the  evidence,  that  the 
wires  of  the  defendant  company  at  the  time  and  place  of  the  accident  in  ques- 
tion were  in  a  dangerous  condition,  and  that  the  plaintiff's  injury  was  a  rwult 
of  that  dangerous  condition,  then,  if  the  jury  further  believe,  from  the  evi- 
dence, that  such  dangerous  condition,  if  any,  which  existed  was  one  of  the 
usual  and  ordinary  dangers  to  which  persons  in  the  employ  of  the  defendant 
company  in  the  capacity  in  which  the  plaintiff  in  this  case  was  employed  wer* 
exposed  and  that  the  plaintiff  was  sufficiently  experienced  in  the  duties  of 
his  position   to  be  aware,  by  the  exercise  of  ordinary  observation,  of  such 
ordinary  observation,  of  such  ordinary  and  usual  dangers,  and  that  the  plain- 
tiff in  this  case,  at  the  time  of  the  accident  in  question,  was  in  the  discharge 
of  the  usual,  customary,   and  ordinary  duties  of  his  employment,  then  th<» 
plaintiff  assumed  the  risk  of  such  dangerous  condition,  if  any,  of  the  defend- 
ant's wires,  and  your  verdict  must  be  for  the  defendant,  even   though  you 
further  believe,  from  the  evidence,  that  the  plaintiff  was  ordered  to  take  hold 
of   the  wire   in   question   by   the   superintendent  of   the   defendant  company. 
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pMMnt  at  the  time,  and  that  said  superintendent  of  the  defendant  company 
loMiw  of  the  dangeroofl  condition,  if  any,  of  the  said  wires  and  failed  to  warn 
aw  plaintiff." 

It  is  earnestly  argued  that  the  correctness  of  this  instruction 
18  sustained  by  McCormick  Harvesting  Machine  Co.  v.  Zakzewski, 
820  ni.  522,  77  N.  E.  147,  4  L.  K.  A.  N.  S.  848.  We  think 
there  is  a  plain  distinction  as  made  by  the  proof  in  that  case  from 
the  case  made  by  the  proof  here.  In  the  McCormick  Harvesting 
Machine  Co.  Case,  the  testimony  showed  that  the  plaintiff  knew, 
or  by  the  exercise  of  his  ordinary  senses  should  have  known,  of 
the  dangers  attending  the  work  he  was  directed  by  the  defendant 
to  do.  Such  is  not  the  case  here.  If  it  be  conceded,  as  was  held 
by  the  Appellate  Court,  that  appellee  must  have  known  of  the 
defective  condition  of  the  insulation,  it  was  still  a  question  to 
be  left  to  the  jury  to  determine  from  the  proof  whether  there  was 
a  custom  and  practice  of  appellant  to  notify  employees  before 
taming  on  the  current  in  the  daytime,  and,  if  there  was  such 
enstom,  whether  aj)pellee  was  justified  in  relying  upon  it  and 
obeying  the  order  to  take  hold  of  the  wire.  The  instruction  com- 
plained of,  if  given,  would  have  been  understood  by  the  jury  as 
taking  that  question  from  them,  and  to  have  practically  directed 
a  verdict  for  appellant.  We  are  of  opinion  that  under  the  facts 
of  the  case  the  instruction  was  properly  refused. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Cabtwbioht,  J.,  dissenting. 


In  be  Lono  Acre  Electbic  Light  &  Poweb  Co. 

NetP  York  Court  of  Appeals  —  April  SO,  1907, 

188  N.  Y.  361,  80  N.  E.  1101. 

1.  Baix  op  Franchise  op  Electric  Company  —  Rights  op  Individual  Pur- 
chaser AT  Receiver's  Sale.  —  The  sale  of  the  franchise  of  an  insolvent 
electric  company  to  an  individual,  at  a  receiver's  sale,  vests  in  the  pur- 
chaser all  the  rights  conferred  by  the  original  franchise. 

AssiKi&nieiit  of  Franchise.  —  See  note  to  Mohan  v,  Michigan  Telephone 
Co.,  8  Am.  Electl.  Cas.  38,  43. 

An  electric  light  company  cannot  without  legislative  authority  sell  its  fran- 
chise and  property.  Weld  v,  Oas  d  Electric  Light  Com'ra,  post,  197  Mass. 
566,  84  N.  E.  101. 
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£.  Fkadchise  to  Opee&te  Eimtisicai.  CommcTOBS  Is  pBorocn.  —  A  ft 
ehite  to  operate  electrical  conducton  in  the  streeta  is  pnqmtj,  tml 
alienable,  subject  to  levy  and  sale  under  execution  and  to  eondcBMl 
under  tbe  eierciee  of  the  power  of  eminent  domain. 

S.   MANItAllUS  TO  COUPKI.  GftARTIKO  OP  SPACE  F<»  KlXCTUCAI.  COITItCCnll 

SuBWAT  —  CORBKNT  OF  CoMHiSBiontsa  —  Under  tbe  N«w  York  i 
regulattona  governing  the  placing  of  electrical  conductors  in  tike  nbw 
a  subway  company  may  be  compelled  by  mandamus  to  grant  ipace 
such  conductors,  and  it  is  not  necessary  to  obtain  the  conaeat  of 
oommiasioners  before  making  application  to  the  company. 
4.  Sake  —  Assiokuent  of  Fkahchiss.  —  Tbe  assignment  by  an  ekeb 
company  of  its  franchise  to  an  individual,  and  the  subsequent  aasigH 
by  him  to  another  oorporation  does  not  constitute  a  defense  to  an  if 
cation  by  last  assignee  for  spaoe  in  a  subway. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Sapn 
Court  in  the  First  Judicial  Department,  which  affirmed  an  on 
of  Special  Term  granting  a  motion  for  a  peremptoi;  writ 
mandamus  to  compel  the  defendant  to  assign  to  the  petidoi 
apace  in  its  subways  for  electrical  conduits.    Affirmed. 

Alton  B.  Parker  and  Benry  J.  Hemmens,  for  appellant 

Charles  P.  Brovm,  A.  J.  Ditienhoefer  and  David  Oerber,  : 
respondent. 

Opinion  by  O'Ebien,  J. ; 

This  case  presents  a  controversy  between  two  corporttio 
which  assumes  the  form  of  an  application  for  a  peremptory  » 
of  mandamus.     The  application  was  granted  and  the  order 

finned  on  appeal.     Tliere  is  no  controversy  about  the  fm-ts,  I 
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ture,  use,  or  supply  electricity."  The  statute  also  provides  that 
mandamus  may  issue  if  the  defendant  should  refuse  or  fail  to 
perform  the  duties  and  obligations  assumed  by  it.  Laws  1887, 
p.  930,  c.  716,  §  7. 

The  relator  applied  to  the  defendant  with  a  request  that  it 
assign  to  it  space  in  the  subway  for  its  electrical  conductors.  The 
request  was  refused,  and  hence  the  application  for  a  writ  of  man- 
damns  and  the  controversy  presented  by  this  appeal.  The  re- 
fusal was  mainly  on  the  ground  that  the  relator  was  not  author- 
ized to  operate  electrical  conductors  in  the  city,  and  the  origin 
and  history  of  the  relator  and  the  franchise  in  question  are  very 
important  in  considering  that  question.  In  March,  1885,  a  cor- 
poration was  created  to  operate  electrical  conductors  in  the  city 
of  New  York,  which,  for  brevity,  will  be  called  the  "American 
Company."  In  May,  1887,  the  municipal  authorities  of  the  city 
granted  to  this  corporation  a  franchise  to  locate  and  erect  poles 
and  hang  wires  and  fixtures  thereon  and  place,  construct,  and 
use  wires,  conduits,  and  conductors  for  electrical  purposes  in, 
over,  and  under  the  streets.  In  1888  this  corporation,  having 
accepted  the  franchise,  assigned  it  to  another  corporation  which, 
for  brevity,  will  be  called  the  "  Illnminating  Company."  The 
assignment  was  not  made  directly  to  that  company,  but  to  one 
Frederick  E.  Townsend,  on  April  18,  1888.  On  the  29th  of 
December,  1888,  Townsend  and  two  other  persons  filed  a  certifi- 
cate by  which  the  Illuminating  Company  was  created.  Town- 
send,  obviously  being  a  mere  conduit  for  transmission  of  the  title 
of  the  American  Company  to  the  Illuminating  Company,  assigned 
the  franchises  to  the  new  corporation.  The  defendant's  conten- 
tion is  that  this  transaction  constitutes  a  defective  link  in  the 
relator's  chain  of  title  to  the  original  franchise. 

In  1889  the  Illuminating  Company  commenced  operations  under 
the  franchise  so  acquired  by  erecting  poles  and  wires,  and  sup- 
plied to  the  public  electric  lights  to  the  extent  to  which  its  facil- 
ities were  equal,  and  continued  to  do  so  for  more  than  a  year  and 
until  its  poles  and  wires  were  cut  down  and  removed  by  the 
municipal  authorities,  in  conjunction  with  a  legislative  board, 
possessing  the  power  to  cause  all  overhead  wires  to  be  removed 
and  placed  underground.  It  seems  that  at  that  time  there  were 
no  subways  for  the  reception  of  electrical  conductors  in  that  part 
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of  the  citj,  and  the  Illuminating  Company  became  isoapacitiiri 
from  fully  providing  for  its  customers;  bat  for  a  oomaidenUil 
time  after  its  poles  were  removed  it  continued  to  fumiab  li^ 
in  the  building  where  its  station  was  located  and  to  other  at 
tomers  in  the  same  block.  The  destruction  of  its  property  resnhtl 
in  financial  embarrassment,  and  in  or  about  October,  1897,  i 
judgment  creditor  instituted  sequestration  proceedings  against  Ai 
corporation  and  a  receiver  was  appointed.  After  judgment  a 
November,  1897,  the  court  directed  the  receiver  to  aell  tlie  tat 
cbiee  at  public  auction  to  the  highest  bidder,  and  the  receiid 
thereupon  sold  it  to  one  Mintum,  which  sale  was  duly  confiraM 
by  the  court.  In  March,  1906,  Mintum  assigned  it  to  the  reUbx 
The  relator  was  incorporated  iu  April,  1903,  and  was  autborin) 
to  "  manufacture,  generate,  transmit,  furnish,  supply  and  dii 
tribute  electricity  for  light,  heat,  power  or  other  purposes,  an 
to  li^t  by  electricity  streets,  avenues,  parks,  public  and  printi 
buildings,"  etc.,  in  the  city  of  New  York. 

The  defendant's  principal  contention  is  that  the  francfaia 
granted  by  the  municipal  authorities  to  the  original  Amnicii 
Company  has  not  passed  to  the  relator,  and  that,  althon^  it  pa 
sesses  certain  powers  under  its  certificate,  it  has  no  power  to  eoa 
pel  the  defendant  to  allot  to  it  space  in  the  subway,  not  being  i 
corporation  authorized  to  operate  electrical  conductors. 

It  seems  to  me  to  be  very  clear  that  the  transfer  to  Kintan 
under  his  purchase  at  the  receiver's  sale  vested  him  with  all  tbt 
rights  conferred   by  the  original  franchise.      It  cannot  be  di> 
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that  the  right  to  this  secondary  franchise  could  not  be  trans- 
ferred to  an  individual,  the  defendant  would  still  have  to  meet 
and  overcome  the  objection  that  such  a  question  could  only  be 
raised  by  the  State  or  by  the  municipality.  If  the  company  has 
been  guilty  of  an  act  ultra  vires,  the  State  might  perhaps  pro- 
ceed against  it  for  a  forfeiture  of  its  franchise,  or  the  city  might, 
if  the  question  was  properly  presented,  avail  itself  of  it;  but 
it  is  not  open  to  the  defendant  to  raise  the  question  in  this  pro- 
ceeding. It  can  be  of  no  concern  to  the  defendant  whether  the 
relator,  deriving  its  title  as  stated,  or  the  original  company,  ap- 
plied for  space  in  the  subway.  Starin  v.  Edson,  112  N.  Y.  206, 
19  N.  E.  670 ;  National  Bank  v.  Matthews,  98  U.  S.  621,  25  L- 
Ed.  188 ;  National  Bank  v.  Whitney,  103  U.  S.  99.  26  L.  Ed. 
443;  Ayers  v.  Aus.  Banking  Co.,  L.  K.  [3  P.  C]  548;  Bath 
Gas  Light  Co.  v.  Clajfy,  151  N.  Y.  24,  45  N.  E.  390,  36  L.  R. 
A.  664 ;  Commonwealth  v.  Ins.  Co.,  5  Mass.  230,  4  Am.  Dec  60. 
In  Thompson  on  Corporations,  §  6030,  the  principle  is  stated  as 
follows : 

"  Where  a  contract  of  a  corporation  has  been  executed  by  the  parties  to  it, 
It  is  not  competent  for  a  mere  stranger  to  the  contract  to  assail  it  and  deprive 
tlie  corporation  of  the  advantage  from  it  upon  the  ground  that  it  was  inter- 
dieted  by  the  charter;  and  in  general  it  may  be  said  that  one  whose  rights 
are  not  injuriously  affected  by  reason  of  the  fact  that  a  corporation  is  acting 
in  excess  of  its  powers  or  beyond  the  warrant  of  law  has  no  standing  in  oourfc 
to  complain  of  the  same.  These  considerations  bring  us  to  the  somewhat  new 
and  growing  doctrine  that  whether  a  corporation  has  acted  in  excess  of  its 
granted  powers  or  in  the  face  of  an  expressed  or  implied  statutory  prohibition 
is  one  which  cannot  be  raised  in  litigation  between  it  and  a  private  party,  or 
between  private  parties,  but  can  only  be  raised  by  the  State  in  a  direct  pro- 
ceeding either  to  forfeit  the  franchise  of  the  corporation  or  to  subject  it  to 
punishment  for  doing  the  unlawful  act." 

In  this  view  of  the  case,  it  is  not  necessary  to  go  into  any  ex- 
tensive examination  of  the  legal  question,  so  ably  discussed  by 
counsel,  claiming  that  the  corporation  to  which  the  secondary 
franchise  was  granted  was  powerless  to  transfer  its  rights  to  an 
individual. 

Considering  the  condition  of  the  law  in  this  State  to-day,  con- 
cerning the  power  of  a  corporation  to  transfer  secondary  fran- 
chises  to  an  individual,  T  think  it  would  not  be  wise  to  hold  that 
such  a  transfer  is  void.  The  power  to  mortgage  its  franchise 
would  seem  necessarily  to  include  the  power  to  sell  and  dispose 
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of  it.  The  American  Company,  which  procured  the  franchise, 
was  incorporated  under  the  general  manufacturing  act  of  1848, 
which  gave  to  corporations  organized  under  it  power  to  hold,  pu^ 
chase,  and  convey  real  and  personal  property.  The  franchise 
being  property,  it  could  be  transferred  through  the  execution  of  i 
mortgage;  and  I  am  unable  to  discover  any  reason  why  an  indi- 
vidual could  not  purchase  any  personal  property  covered  by  the 
mortgage.  Chapter  638,  p.  1436,  Laws  1893,  confers  power  on 
corporations,  other  than  railroad  corporations,  to  sell  and  convey 
their  franchises  to  other  corporations.  While  this  statute  does 
not  apply  to  the  assignment  in  question,  it  indicates  the  public 
policy  of  the  State.  There  can  be  no  doubt  that  in  some  of  the 
text-books,  as  well  as  in  some  of  the  adjudged  cases,  expressions 
may  be  found  which  would  seem  to  support  the  broad  doctrine  that 
such  a  transfer  by  a  corporation  to  an  individual  is  absolutely 
void,  and  of  no  more  force  than  if  it  had  never  been  made.  But, 
whatever  may  have  been  the  law  originally  on  this  question,  such 
a  doctrine  has  long  been  practically  ignored  in  this  State.  The 
text-books  also  recognize  the  fact  that  the  drift  of  authority  has 
been  in  the  direction  of  sanctioning  transfer  such  as  was  made  to 
Townsend  in  this  case.  Many  of  the  cases  where  the  courts  have 
recognized  and  sanctioned  such  transfers  do  not  appear  to  have 
been  based  on  any  special  statute  authorizing  it.  As  was  said  by 
Judge  RuoEE  in  Woodruff  v,  Erie  Ry.  Co.,  93  K  Y.  609 : 


"  The  transfer  to  an  individual  may  not  be  expressly  authorized  by  statute, 
but  neither  is  it  expressly  prohibited,  and  the  validity  of  such  a  transfer, 
granting  the  power  to  make  it,  is  recognized  by  chapter  582,  p.  1335,  of  the 
Laws  of  1864.  We  have  carefully  examined  the  several  cases  cited  by  the 
learned  counsel  for  the  respondent,  in  support  of  the  claim  that  the  lease  to 
the  plaintiff  was  contrary  to  public  policy  and  therefore  void,  and  do  not 
think  them  applicable  to  the  condition  of  the  law  as  it  exists  in  this  State.'* 

Judge  Andrews,  in  Bath  Gas  Light  Co.  v.  Claffy,  151  N.  Y. 
24,  45  K  E.  390,  36  L.  R  A.  664,  says: 

"  We  think  the  demands  of  public  policy  are  fully  satisfied  by  holding  that 
as  to  the  public,-  the  lease  was  void ;  but  that,  as  between  the  parties,  so  long 
as  the  occupation  under  the  lease  continued,  the  lessee  was  bound  to  pay  the 
rent  and  that  its  recovery  may  be  enforced  by  action  on  the  covenant." 

In  that  case  the  validity  of  a  lease  by  one  lighting  company  to 
another  was  under  consideration. 
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We  think  that  the  assignment  made  by  the  American  Company 
to  Townsend,  and  the  subsequent  transfer  of  the  franchise  by  him 
to  another  corporation,  did  not  constitute  a  defense  to  the  relator's 
right  to  exercise  the  franchise.  The  most  that  can  be  claimed  for 
the  transaction  is  that  it  was  voidable  at  the  election  of  the  State 
or  city.  Woodruff  v.  Eri^  By.  Co.,  supra;  Parker  v.  Elmira,  C. 
&  N.  R.  R.  Co.,  165  N.  Y.  274,  59  N.  E.  81 ;  Minor  v.  Erie  R.  R. 
Co.,  171  N.  Y.  573,  64  N.  E.  454;  People  v.  O'Brien,  supra; 
Bath  Oas  L.  Co.  v.  Claffy,  supra;  Palmer  v.  Cypress  Hill  Ceme- 
tery, 122  N.  Y.  435,  25  N.  E.  983 ;  Holmes  &  0.  Mfg.  Co.  v.  H. 
&  TT.  Metal  Co.,  127  K  Y.  252,  27  N.  E.  831,  24  Am.  St.  Rep. 
448. 

The  contention  is  also  made  in  behalf  of  the  defendant  that  the 
relator  should,  in  the  first  instance,  have  applied  to  the  municipal 
department  having  control  of  the  supply  of  water,  gas,  and  elec- 
tricity for  permission  to  place  its  conductors  in  the  subway,  and 
hence  that  the  application  for  the  writ  was  premature.  It  is,  no 
donbt,  true  that  the  relator  must  procure  such  a  permit  at  some 
time;  otherwise  the  subway  cannot  be  uncovered  to  receive  the 
cables,  or  the  street  interfered  with.  It  is  not  necessary,  how- 
ever, that  the  application  for  sudi  a  permit  must  precede  the 
application  to  the  defendant  to  assign  space.  Under  the  rules 
governing  the  municipal  department  having  charge  of  the  water 
supply,  gas,  and  electricity,  it  is  provided  that  "  when  applica- 
tions have  been  made  and  space  assigned  for  conduits  under 
ground  the  written  consent  of  the  commissioner  must  be  obtained 
before  any  conductors  are  placed  in  the  space  so  assigned."  It 
would  be  useless  for  the  relator  to  make  an  application  for  a  per- 
mit to  open  the  subway  and  interfere  with  the  street  until  it  was 
first  determined  whether  it  could  use  the  subway  for  its  con- 
ductors. Indeed,  the  commissioner,  on  refusal,  could  not  be  com- 
pelled to  uncover  the  subway  or  interfere  with  the  street  until  the 
right  involved  in  this  application  was  first  determined.  People 
ex  rel.  N.  Y.  Electric  Lines  Co.  v.  Squire,  2  Am.  Electl.  Cas. 
176,  107  N.  Y.  593,  14  N.  E.  820,  1  Am.  St.  Rep.  893. 

There  are  some  minor  questions  in  the  case  which  have  been 
discussed  by  counsel,  but  they  seem  to  have  been  correctly  dis- 
posed of  in  the  courts  below,  and  it  is  not  needful  to  refer  to  them 
here.     The  legal  obstacles  urged  against  the  relator  have  been 
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examined,  and  we  think  they  are  not  tenable,  or  sufficient  to  defeit 
the  relator's  application. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Edwabd  T.  Babtlett,  Haight,  Hiscock,  and  Chasb^  JJ., 
concur ;  Cullen,  C.  J.,  and  Vann,  J.,  not  voting. 

Order  affirmed. 


Houston  Light  &  Poweb  Company  v.  Hoopeb. 

Tewaa  CivU  Appeals,  Fourth  District  —  May  1,  1907. 

19  Tex.  Ct.  Rep.  410. 

1.  Injury  from  Contact  with  Live  Wise  Fallen  Across  Gate  —  Nibu* 

OENCE.  —  In  an  action  by  a  husband  to  recover  for  injuries  to  his  wife 
by  contact  with  a  live  wire,  it  was  held  that  the  facts  justified  the  jury 
in  finding  that  the  defendant  was  negligent  in  permitting  a  live  wire  t» 
remain  on  the  yard  gate  of  the  plaintiff  without  warning  the  inmates  of 
the  house  of  the  danger  of  approaching  the  gate,  and  that  the  pimintUrs 
wife  was  injured  through  such  negligence. 

2.  Same  —  Ck>NTBiBUTOBT  Negligence  —  Question  for  Jury.  —  The  pUii- 

tiff's  wife  was  not  guilty  of  contributory  negligence  in  going  to  the  gtte 
and  touching  the  wire,  which  she  did  not  know  was  at  or  near  the  gtU 
This  question  was  properly  submitted  to  the  jury. 

3.  Same  —  Pleading  —  Proof  —  Variance.  —  Where  the  plaintiff  alleged 

that  a  power  company  negligently  fixed  and  used  its  wires  for  the  trans- 
mission of  electricity  over  and  upon  plaintiff^s  premises,  and  allowed  said 
wires  to  become  broken  and  fall  down  across  plaintiff's  gate,  and  some  of 
the  evidence  indicated  that  the  wires  were  suspended  along  the  sidewalk, 
from  eight  to  ten  feet  from  and  not  across  the  premises  of  the  plaintiff, 
there  was  not  a  fatal  variance. 

4.  Same  —  Misstatement  in  Charge.  —  There  is  no  materiality  in  the  mis- 

statement in  the  charge  that  plaintiff  alleged  that  electricity  was  con- 
veyed along  the  streets  of  a  certain  city,  where  the  allegation  was  that 
it  was  conveyed  over  and  across  the  premises  of  plaintiff. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff. 
Affirmed, 

Blake  Dupree,  for  appellant. 

A,  G.  Fisher,  Jr,,  and  Hir/hsinith  £  McGregor,  for  appellee. 

Maintenanoe   of   Wires   by   Eleotrio   Liglit   Company  —  Degree   ef 
Care  Jcieqnired.  —  See  Brooks  v.  Consolidated  Oas  Co.,  ante,  and  note. 
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Opinion  by  Fly,  Associate  Justice : 

Appellee  sued  appellant  to  recover  damages  arising  from  in- 
juries inflicted  upon  his  wife,  Julie  E.  Hooper,  through  the  negli- 
^nce  of  appellant  in  permitting  a  wire  charged  with  electricity 
to  fall  and  remain  upon  the  yard  gate  of  appellee  until  his  wife 
same  in  contact  with  it  and  was  hurt.  The  cause  was  tried  by 
jury,  and  resulted  in  a  verdict  and  judgment  for  $1,000  in  favor 
>f  appellee. 

We  conclude  that  the  facts  justified  the  jury  in  finding  that 
appellant  was  negligent  in  permitting  a  live  wire  to  remain  on  the 
yard  gate  of  appellee  without  warning  the  inmates  of  the  house 
of  the  danger  of  approaching  the  gate,  and  that  Mrs.  Hooper  was 
injured  through  such  negligence  in  the  sum  found  by  the  jury. 
In  deference  to  the  verdict,  we  find  that  Mrs.  Hooper  was  not 
guilty  of  contributory  negligence  in  going  to  the  gate  and  touching 
the  wire,  which  she  did  not  know  was  at  or  near  the  gate.  It  was 
alleged  in  the  petition  that  appellant  did  ^^  negligently  and  in  a 
negligent  and  careless  manner  construct,  fix  and  use  its  said  wire 
for  the  use  and  transmission  of  its  electricity  over  and  upon  plain- 
tiffs premises,"  and  further,  "  That  on  or  about  the  29th  day  of 
August,  1903,  aforesaid,  the  defendant  negligently  and  carelessly 
permitted  its  wires  which  conducted  and  transmitted  the  electric 
current  of  the  defendant's  electricity  over  and  upon  the  plaintiffs 
premises,  aforesaid,  and  while  said  wires  were  heavily  charged 
with  electricity,  to  become  broken,  sagged  and  down  and  to  fall 
across  the  plaintiff's  gate,  the  point  of  entrance  and  exit  to  plain- 
tiffs premises,"  etc.  Some  of  the  evidence  indicated  that  the 
wires  were  suspended  along  the  sidewalk,  from  eight  to  ten  feet 
from  and  not  across  the  premises  of  appellee,  and  it  is  claimed 
through  the  second,  sixth  and  seventh  assignments  of  error  that 
there  was  a  fatal  variance  between  the  allegations  and  proof  and 
that  the  court  should  have  instructed  a  verdict  for  appellant.  We 
cannot  sustain  that  proposition.  It  was  totally  immaterial  where 
the  wires  were  suspended,  the  gist  of  the  matter  being  whether 
appellant  was  guilty  of  negligence  in  permitting  a  wire  charged 
prith  electricity  to  fall  and  remain  upon  the  yard  gate  of  appellant 
ifithout  warning  to  the  occupants  of  the  house  of  the  situation  and 
dondition  of  the  wire.  If  there  was  any  variance  it  was  imma- 
terial and  could  not  have  misled  or  surprised  appellant.     It  knew 
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where  its  wiree  were  strung,  and  knew  that  it  had  to  meet  an 
allegation  that  one  of  them  had  fallen  upon  appellee's  yard  gat6 
and  had  hurt  his  wife.  Courts  of  justice  will  disregard  such  petty 
immaterial  variances  that  could  have  deceived  no  one.  Even  in  i 
case  where  it  was  alleged  that  an  accident  occurred  at  a  certtin 
town  in  Louisiana,  and  the  proof  showed  that  it  occurred  at 
another,  it  was  held  that  the  variance  was  immaterial,  as  the  de- 
fendant was  not  surprised  by  it,  and  had  his  witnesses  present  to 
meet  the  case  made  by  the  proof.  Brown  v.  Sullivan,  71  Tex. 
470.  The  same  principle  is  maintained  in  the  cases  of  Railway 
V.  Hill,  71  Tex.  451,  and  Railway  v.  Evans,  78  Tex.  369. 

The  court  defined  contributory  negligence  and  instructed  the 
jury : 

"  If  you  beUeve  that  the  plaintifTs  wife  did  go  to  the  gate  and  toudi  the 
wire  and  was  injured,  but  beUeve  that  under  aU  the  facts  and  circumstaneei 
her  act  in  going  to  the  gate  and  touching  the  wire  was  contributory  negli- 
gence on  her  part,  then  you  wiU  find  for  defendant,  even  though  you  belief^ 
defendant  was  negligent." 

That  charge  fully  covered  the  facts  in  the  case,  and  the  court 
did  not  err  in  refusing  to  give  a  requested  charge  containing  a  sub- 
mission of  the  same  issue.  The  question  of  contributory  negli- 
gence was  one  of  fact  to  be  determined  by  the  jury,  under  the  law 
as  given  by  the  court,  and  we  cannot  say  that  the  jury  had  no  facts 
upon  which  to  base  a  finding  that  Mrs.  Hooper  was  not  guilty  of 
contributory  negligence. 

There  is  no  materiality  in  the  misstatement  in  the  charge  that 
appellee  alleged  that  electricity  was  conveyed  along  the  streets  of 
Houston,  when  the  allegation  was  that  it  was  conveyed  over  and 
across  the  premises  of  appellee.  It  could  not  possibly  have  mis- 
led the  jury  in  any  way. 

The  court  did  not  err  in  overruling  the  motion  for  a  new  trial. 
There  is  nothing  in  the  application  that  indicates  any  effort  upon 
the  part  of  appellant  to  secure  the  evidence  of  the  witnesses,  whose 
testimony  is  claimed  to  be  newly  discovered.  The  witnesses  lived 
in  the  immediate  neighborhood  of  where  appellee  lived,  and 
naturally  the  neighbors  would  have  known  the  condition  of  Mrs. 
Hooper  after  the  accident.  The  allegations  of  the  petition  put 
appellant  upon  notice  of  what  would  be  proved,  and  some  effort 
should  have  been  made  to  meet  the  allegations.  No  part  of  the 
application  as  to  the  evidence  being  newly  discovered  was  verified 
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by  affidavit  except  that  relating  to  William  Lethering,  whose  affi- 
davit is  not  appended  to  the  application.  It  was  stated  that  it 
was  not  known  where  he  was  until  the  date  of  the  application^  and 
it  is  not  stated  that  there  was  any  probability  of  getting  his  testi- 
mony at  another  trial.  The  allegations  as  to  the  evidence  being 
newly  discovered  and  the  diligence  used  should  have  been  sup- 
ported by  affidavit.  Other  grounds  on  which  the  application  was 
insufficient  were  that  the  evidence  was  merely  cumulative  and  was 
only  for  purposes  of  impeachment. 
The  judgment  is  affirmed. 


Drown  v.  New  England  Telephone  &  Telegraph  Co.  bt  al. 

Vermont  Supreme  Court  —  May  10,  1901, 
80  Vt.  1,  66  Atl.  801. 

1.  Injubt  to  Lineman  —  Joint  and  Sevebal  Liabiutt  op  Teucphone  CJom- 

PANT  AND  EifCTBic  LiOHTiNQ  Ck)MPANT.  —  Where  a  telephone  oompany 
and  an  electric  lighting  company  owed  separate  duties  to  a  lineman  of 
the  telephone  company,  though  differentiated  by  the  relations  they  sev- 
erally sustained  to  him,  but  primary  and  not  secondary  as  between  them- 
selves, and  each  neglected  to  perform  its  duty,  with  no  actual  concert 
of  action  nor  community  of  design  between  them,  and  their  n^ligence 
concurred  to  produce  a  single  injury  that  would  not  have  happened  with- 
out such  concurrence,  so  that  each  was  a  proximate  and  efficient  cause, 
the  injury  might  be  attributed  to  either  or  both  of  the  causes,  and  each 
of  the  wrongdoers  was  liable  for  the  whole  damage,  and  might  be  sued 
jointly  or  severally,  at  the  election  of  the  party  injured. 

2.  Same  —  Pleading.  —  Where,   in   an   action  against  a  telephone  company 

and  an  electric  lighting  oompany  for  injury  to  a  lineman  of  the  telephone 
company,  the  sole  negligence  alleged  against  the  lighting  company  was 
that  it  placed  and  maintained  its  wires  in  the  dangerous  proximity  of 

Joint  and  Several  Liability  of  Telepl&one  Company  and  Eleetrle 
Iiickt  Company.  —  other  cases  in  this  volume  holding  that  telephone  and 
electric  light  companies  are  jointly  liable  for  injuries  resulting  from  the 
crossing  of  their  wires.  East  Tennessee  Telephone  Co,  v.  Carmine,  ante; 
Simmons  v.  Shreveport  Oas,  Electric  L.  d  P.  Co.,  ante;  Staunton  Mut,  Tel. 
Co.  V.  Buchanan,  post;  Mangan  v.  Hudson  Riv.  Telephone  Co.^  ante. 

Duty  of  Telepl&one  Companies  to  See  that  Other  Electric  Wires 
Arc  at  a  Safe  Distance  from  Tl&eir  Own«  — See  the  following  cases 
reported  in  this  volume.  Ouinn  v.  Delaware  d  A.  Telephone  Co.,  ante; 
Barto  V.  Iowa  Telephone  Co.,  ante;  Combs  v.  Delaware  d  Atlantic  Tele^fraph 
d  Telephone  Co.,  post. 
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twenty-seven  inches  above  the  top  of  the  telephone  pole  on  which  Ot 
plaintiff  was  working  at  the  time  of  his  injury,  it  was  held  that  the  fid 
of  imperfect  insulation,  and  the  escape  of  electricity  by  reason  of  it^ 
sufficiently  appeared. 

3.  Sams  —  Res  Ipsa  LoQurruit.  —  It  was  an  irresistible  inference  from  the 

above  allegation  that  electricity  escaped  by  reason  of  imperfect  Inimlstini, 
for  otherwise  the  plaintiff  could  not  have  been  injured,  so  the  injury 
was  prima  facie  evidence  that  the  company  was  negligent. 

4.  Same  —  Contbibutobt  Neouqencb  —  Question  fob  Juby.  —  In  an  aetios 

against  a  telephone  company  and  an  electric  lighting  company  for  injuries 
sustained  by  a  lineman  of  the  telephone  company,  the  lighting  compaay 
having  prima  facie  violated  its  duty  to  the  plaintiff,  he  must  have  cob- 
tributed  to  the  accident  by  his  own  negligence,  or  have  voluntarily  en- 
countered the  danger,  in  order  to  prevent  his  recovery ;  the  fact  that  the 
plaintiff  may  have  known  of  the  imperfect  insulation  is  no  defense.  The 
question  of  plaintiff's  contributory  negligence  was  for  the  jury. 

6.   PBOXIMITT    OF    ElECTBIC    LIOHT    WiBES    TO    TELEPHONE    WlBES  —  DUTT   Of 

Telephone  Company.  —  Although  an  electric  lighting  company  placed 
its  wires  in  dangerous  proximity  to  the  wires  of  a  telephone  company,  it 
was  as  much  the  duty  of  the  telephone  company  to  remedy  the  defect  u 
though  it  had  brought  it  about  in  the  first  place. 

6.  Same  —  Assumption  of  Risk.  —  The  dangerous  proximity  of  electric  light 

wires  to  telephone  wires  was  an  extraordinary  risk  and  therefore  not 
assumed  by  a  lineman  of  the  telephone  company,  unless  he  knew  and  com- 
prehended the  danger,  or  it  was  so  plainly  observable  that  he  might  be 
taken  to  have  known  and  comprehended  it. 

7.  Same  —  Question  fob  Jubt.  —  Where,  in  an  action  by  a  telephone  line- 

man for  injuries  sustained  by  coming  in  contact  with  electric  light  wires, 
it  did  not  appear  that  the  plaintiff  ever  worked  upon  the  pole  before,  or 
ever  saw  any  one  work  upon  it,  or  ever  was  upon  it  for  any  purpose, 
and  he  never  was  told,  and  did  not  know,  that  it  was  in  dangeroiu 
proximity  to  the  electric  wires,  it  was  a  question  for  the  jury  whether 
the  danger  was  so  plainly  observable  that  he  knew  and  comprehended  it 

Exceptions    by    defendant    from    a    judgment    for    plaintiff. 
Affirmed. 

Before  Rowell,  C.  J.,  and  Tyleb,  Munson,  Haselton,  and 
Powers,  JJ. 

W.  M,  Wright,  Frank  D.  Thompson,  and  John  W.  Redmond, 
for  plaintiff. 

F.  E.  Alfred  and  P.  F.  Drew,  for  telephone  company. 

Hunton  &  SticJcney,  for  Consolidated  Lighting  Co. 

Opinion  by  Rowell,  C.  J.  : 

This  is  a  case  for  negligence.     The  declaration  contains  two 
counts,  and  is  demurred  to  by  both  defendants.     The  first  count 
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aDeges  that  before  and  at  the  time  in  question  the  defendant  the 
New  England  Telephone  &  Telegraph  Company  owned  and  oper- 
ated a  telephone  line  from  Williamstown  to  Graniteville ;  that 
one  of  the  poles  of  that  line  stood  at  the  junction  of  two  highways 
near  Graniteville,  near  the  top  of  which  were  two  cross-pieces  to 
which  the  wires  were  fastened ;  that,  in  order  to  attach  the  wires, 
and  to  repair  them,  it  was  necessary  to  climb  the  pole  and  work 
at  the  top  of  it ;  that  before  and  at  the  time  in  question  the  other 
defendant,  the  Consolidated  Lighting  Company,  was  engaged  in 
generating  and  selling  electricity  for  artificial  light,  heat,  and 
power ;  that  after  the  construction  of  the  telephone  line,  and  before 
the  time  in  question,  the  lighting  company  constructed  an  electrical 
line  from  Barre  to  Graniteville,  consisting  of  three  wires  strung 
on  poles,  for  the  purpose  of  transmitting  a  powerful  current  of 
electricity,  dangerous  to  human  life ;  that  the  poles  of  the  electrical 
line  were  placed  on  the  same  side  of  the  highway  from  said  junc- 
tion to  Graniteville  as  the  telephone  poles,  and  for  the  greater 
part  of  the  way  the  electrical  wires  were  strung  and  maintained 
above  and  directly  over  the  poles  and  wires  of  the  telephone  line, 
and  were  constructed  and  maintained  directly  over  the  telephone 
pole  at  the  junction  of  said  highways.  The  count  further  alleges 
that  it  was  the  duty  of  the  lighting  company  so  to  construct  and 
maintain  its  line  as  not  to  endanger  the  safety  of  the  telephone 
company's  servants  while  on  the  poles  of  its  line,  but  that  the 
lighting  company,  disregarding  its  duty  in  this  behalf,  so  care- 
lessly and  negligently  constructed  and  maintained  its  line  that  the 
wires  thereof  were  only  about  twenty-seven  inches  from  the  top 
of  the  telephone  pole  standing  at  the  junction  of  said  highways, 
thereby  greatly  endangering  the  safety  of  the  telephone  company's 
servants,  who  had  to  work  at  the  top  of  said  pole.  The  count 
further  alleges  that  at  the  time  in  question  the  plaintiff  was  in 
the  service  of  the  telephone  company  as  a  lineman,  and  that  as 
such  it  became  and  was  his  duty  to  climb  said  pole  for  the  purpose 
of  attaching  wires  to  one  of  the  cross-pieces,  and  that  it  was  the 
duty  of  the  telephone  company  to  furnish  him  a  reasonably  safe 
place  in  which  to  do  that  work,  but  that  the  top  of  said  pole  was 
an  unsafe  place  "  because  of  the  close  proximity  of  the  electrical 
wires,"  as  said  company  had  reason  to  know,  and  that  it  was  the 
duty  of  said  company  to  render  said  pole  a  safe  place,  either  by 
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removing  it,  or  by  compelling  the  lighting  company  to  remove  its 
wires,  neither  of  which  it  did,  but  suffered  and  permitted  said 
pole  and  the  electrical  wires  thus  to  remain  in  dangerous  proximitj 
to  each  other.  The  count  further  alleges  that  at  the  time  in  ques- 
tion said  last-mentioned  wires  were  charged  with  a  dangerous  cur- 
rent of  electricity,  and  that  the  plaintiff  was  wholly  ignorant  of 
the  close  proximity  of  said  wires  to  said  pole,  and  was  whoUj 
ignorant  that  said  pole  was  an  unsafe  place  to  work,  and  that  ndiile 
at  work  at  the  top  thereof,  fastening  wires  to  one  of  the  crom- 
pieces,  without  fault  or  negligence  on  his  part,  but  solely  in  con- 
sequence of  the  negligence  of  the  lighting  company  in  constructing 
and  maintaining  its  line  as  aforesaid,  and  of  the  negligence  of  the 
telephone  company  in  suffering  said  pole  and  said  electrical  wires 
to  remain  in  such  close  proximity  to  each  other,  he  came  in  con- 
tact with  said  wires,  and  was  burned  and  injured. 

The  second  count  is  essentially  like  the  first,  except  that  it  omits 
the  allegation  that  the  telephone  company  had  reason  to  know  that 
the  top  of  said  pole  was  an  unsafe  place  to  work,  and  charges  the 
duty  of  the  defendants  as  a  joint  duty,  and  its  breach  as  a  joint 
breach. 

It  is  objected  that  the  declaration  is  bad  for  misjoinder  of  de- 
fendants and  causes  of  action,  and  urged  that  the  rule  of  the  com- 
mon law,  formulated  when  almost  all  the  cases  of  tort  were  for 
intentional  wrongs  —  that  tortfeasors  cannot  be  joined  unless  there 
was  concert  of  action  or  common  design  —  is  most  logically  ap- 
plicable to  negligence  cases  also,  which  have  so  greatly  increased 
since  the  introduction  of  modern  utilities.  That  a  broader  rule 
involves  a  very  distinct  departure  from  the  original  common-law 
conception  of  joint  tortfeasors.  That  when  two  defendants  act 
independently  of  each  other,  but  their  relations  to  the  plaintiff 
are  similar,  so  that  the  duties  they  have  violated  are  of  a  similar 
character,  and  the  defenses  available  to  them  rest  upon  the  same 
legal  principles,  and  in  general  the  standard  of  care  and  the  tests 
of  negligence  as  against  both  are  substantially  the  same,  it  might 
occasion  no  serious  practical  difficulty  to  try  both  cases  in  one 
action ;  but  that  when,  as  here,  the  duties  that  the  two  defendants 
are  alleged  to  have  violated  are  entirely  different  in  character, 
when  they  stand  in  entirely  different  relations  to  the  plaintiff, 
when  the  defenses  available  to  them  are  distinct,  and  based  upon 
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entirely  different  legal  principles,  the  danger  of  confusing  the 
jury  with  evidence  and  instructions  applicable  to  one  case  and 
not  to  the  other,  and  the  resulting  risk  of  injustice  to  the  plaintiff 
or  to  one  or  both  of  the  defendants,  constitute  a  sufficient  objec- 
tion, both  theoretical  and  practical,  to  the  joinder  of  two  such 
causes  of  action  in  a  single  count  of  a  single  declaration.  That 
the  objection  of  duplicity  in  common-law  pleadings,  and  of  multi- 
fariousness in  equity,  applies  with  equal  force  to  such  a  mis- 
joinder, and  the  fact  that  the  plaintiff's  damage  is  the  same  in  both 
cases  tends  only  to  increa^  the  confusion. 

It  is  true  that  the  common-law  rule  for  joining  tortfeasors,  when 
originally  formulated,  was  based  upon  the  conception  of  concert 
of  action  or  common  design.  And  it  may  be  true,  as  claimed, 
that  this  conception  resulted  from  the  fact  that  then  almost  all 
of  the  tort  cases  were  for  intentional  wrongs.  But  the  rule  is  not 
confined  to  intentional  wrongs,  but  embraces  unintentional  wrongs 
as  well,  for  all  agree  that  it  embraces  cases  of  wrongful  neglect 
of  joint  duties.  The  difference  of  opinion  comes  when  you  have 
wrongful  neglect  of  separate  duties ;  but  even  here  that  difference 
is  not  so  marked  when  the  duties  are  similar,  as  it  is  when  they 
are  dissimilar.  In  the  latter  case,  it  is  more  strongly  urged  that 
to  impose  a  joint  liability  would  be  an  unwarrantable  departure 
from  the  rule.  But  it  cannot  be  said  to  be  a  departure  from  the 
rule  to  apply  it  to  cases  involving  elements  generically  the  same, 
though  specifically  different ;  that  is,  elements  that  give  you  con- 
cert of  action  or  common  design  within  the  meaning  of  the  rule. 
Now,  the  rule  does  not  require  "  actual  concert "  as  distinguished 
from  "  passive  concert,"  nor  "  actual  community,"  as  distin- 
guished from  "  passive  community,"  for,  if  it  does,  the  wrongful 
neglect  of  joint  duties  would  not  be  within  it,  for  there  you  have 
only  passive  concert  or  passive  community. 

Although  in  respect  of  negligent  injuries  there  is  considerable 
conflict  of  opinion  as  to  what  constitutes  joint  liability,  yet  we 
think  that  the  weight  of  authority  as  well  as  the  principle  of  the 
rule  sustain  this  proposition,  namely:  That  when  two  owe  to 
another  separate  duties,  though  differentiated  by  the  relations  they 
severally  sustain  to  him,  but  primary  and  not  secondary  as  be- 
tween themselves,  and  each  neglects  to  perform  his  duty,  with  no 
actual  concert  of  action  nor  conmiunity  of  design  between  them, 

d7 
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and  their  neglects  concur  to  produce  a  sin^e  injury  tliat  would 
not  have  happened  without  such  concurrence,  so  that  each  is  i 
proximate  and  an  efficient  cause,  the  injury  may  be  attributed  to 
either  of  both  of  the  causes,  and  each  of  the  vnx>ngdoer8  is  liaUe 
for  the  whole  damage,  and  therefore  they  may  be  sued  jointly  or 
severally,  at  the  election  of  the  party  injured.     This  proposition 
is  well  exemplified  by  the  numerous  cases  holding  that  when  t 
passenger  on  a  railroad  train  is  injured  by  a  collision  of  his  train 
with  the  train  of  another  road,  caused  by  the  concurrent  negli- 
gence of  both  roads,  the  carrier  and  the  noncarrier  are  jointly 
liable.     Here  the  duties  are  different  because  of  the  different  reli- 
tion  that  each  road  sustains  to  the  passenger;  still,  as  the  breacii 
of  their  duties  concurred  in  producing  the  injury,  which  would 
not  have  happened  without  such  concurrence,  they  are  held  jointly 
liable.     There  are  numerous  electrical  cases  essentially  like  the 
one  at  bar  in  their  facts,  in  which  the  same  thing  is  held.     There 
are,  however,  cases  that  hold  the  other  way.     But  it  is  unneoee- 
sary  to  refer  to  the  cases  on  either  side,  as  they  are  largely  dted 
in  the  briefs.     Judge  Cooley  favors  this  proposition.     Cooley, 
Torts  (3d  ed.),  246,  247.     And  the  case  in  hand  comes  within  it, 
for  by  wrongfully  neglecting  to  remedy  the  dangerous  condition 
complained   of,   which   either  could   have   done,   the   defendants 
passively  concurred  in  maintaining  and  taking  the  risk  of  it ;  and 
as  their  neglects  in  this  behalf  concurred  in  producing  the  plain- 
tiff's injury,  which  would  not  have  happened  without  such  con- 
currence, they  passively  and  by  community  of  wrong  participated 
in  its  infliction,  and  therefore  are  jointly  liable  for  it.     We  are 
not  much  impressed  by  the  suggestion  that  the  danger  of  confusing 
the  jury,  and  thereby  of  doing  injustice  to  some  of  the  parties, 
constitutes  a  sufficient  objection  to  the  joinder,  for  we  do  not  think 
that  such  danger  exists  to  any  embarrassing  extent.      It  is  true 
that  some  courts  lay  stress  upon  that,  but  the  more  part  take  no 
notice  of  it. 

The  solo  nefirligonoe  alleged  against  the  lighting  company  i- 
that  it  placed  and  maintained  its  wires  in  the  dangerous  proximity 
of  twenty-seven  inches  above  the  top  of  the  telephone  pole  on  whi"!i 
the  plaintiff  was  workinir  at  the  time  of  his  injury.  The  com- 
pany contends  that  this  alone  does  not  make  a  case  of  actionable 
neg;ligjence  against  it ;  that  the  question  arises  whether  the  injurv 
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was  the  natural  and  probable  consequence  of  the  negligence  alleged, 
in  the  sense  that  a  prudent  man  ought  to  have  foreseen  it;  that 
that  question  cannot  be  answered  in  favor  of  the  plaintiff  on  that 
allegation,  for  that  the  danger  comes  only  when  electricity  escapes 
by  reason  of  defective  insulation,  so  that  proof  of  the  proximity 
alleged,  without  other  evidence  explaining  how  the  injury  oc- 
curred, would  not  be  sufficient  to  show  the  company  guilty  of 
actionable  negligence;  that  the  cases  uniformly  set  forth,  as  the 
proximate  cause  of  injuries  arising  from  the  escape  of  electricity, 
a  defect  or  break  of  the  insulation,  and  no  such  defect  is  here 
alleged;  that  you  cannot  answer  res  ipsa  liqmtur,  for,  although 
it  may  be  an  irresistible  inference  that  electricity  did  escape  by 
reason  of  improper  insulation,  yet  it  does  not  follow  from  that 
alone  that  the  company  is  liable,  for  it  may  not  have  been  to 
blame  for  it,  and,  if  it  was,  the  plaintiff  may  have  known  of  the 
defect  as  well  as  the  company,  and,  besides,  the  declaration  ex- 
cludes any  claim  of  negligence  on  the  part  of  the  company  in 
respect  of  defective  or  improper  insulation  or  in  any  other  re- 
spect, except  only  in  placing  and  maintaining  its  wires  in  the 
proximity  alleged. 

It  is  undoubtedly  an  irresistible  inference  from  what  is  alleged, 
as  counsel  seem  to  think,  that  electricity  did  escape  by  reason  of 
imperfect  insulation,  for  otherwise  the  plaintiff  could  not  have 
been  burned  and  injured  as  alleged,  and  so  the  injury  speaks  for 
itself  to  this  extent,  and  is  prima  facie  evidence  that  the  company 
was  to  blame  for  it,  and  guilty  of  the  negligence  alleged.  This 
being  so,  the  fact  of  imperfect  insulation,  and  the  escape  of  elec- 
tricity by  reason  of  it,  sufficiently  appear ;  the  rule  being  that  you 
need  not  allege  what  is  necessarily  implied  in  what  you  do  allege. 
Thus,  if  a  man  plead  that  he  is  heir  to  such  a  one,  he  need  not 
allege  that  that  one  is  dead,  for  that  is  implied,  as  no  one  is  heir 
to  the  living.  Thus  it  appears  that  the  proximate  cause  of  the 
injury,  as  counsel  call  it,  namely,  the  escape  of  electricity  by 
reason  of  imperfect  insulation,  is  not  wanting,  as  claimed,  and 
that  the  declaration  does  not  exclude  all  claim  of  negligence  in 
respect  of  it,  for  the  doctrine  of  res  ipsa  loquitur  is  merely  a  rule 
of  evidence,  and,  when  it  is  evidence  of  the  negligence  alleged,  the 
plaintiff  is  entitled  to  the  benefit  of  it. 

The  suggestion  that  the  plaintiff  may  have  known  of  the  im- 
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perfect  insulation  is  no  answer  to  the  declaration,  for  it  cannot  be 
said  that  he  did  know ;  and,  if  he  did,  that  alone  is  not  enon^ 
for  mere  knowledge  of  a  risk  does  not  necessarily  invoWe  ccMiaeit 
to  the  risk,  for  that  would  be  saying  "«cten<t  non  fit  injuria;" 
whereas  the  maxim  is,  '^  volunti  non  fit  injuria/'  which  apjdio 
between  strangers  as  well  as  between  master  and  servant.  Haice, 
the  company  having  prima  facie  violated  its  duty  to  the  plaintii^ 
he  must  have  contributed  to  the  accident  by  his  own  n^ligenoe, 
or  have  voluntarily  encountered  the  danger  within  the  meaning 
of  the  maxim,  and  these  are  questions  of  fact,  as  the  case  is  de- 
clared upon.  Thrussell  v.  Handyside,  20  Q.  B.  D.  359;  Smith 
V.  Baker  (1891),  A.  C.  325;  Thomas  v.  Qtiartermaine,  18  Q.  R 
D.  685,  698. 

The  telephone  company  claims  that  the  declaration  is  bad  (1) 
because  it  fails  to  show  negligence  on  its  part,  (2)  because  it  sliows 
that  the  plaintiff  assumed  the  risk,  and  (3)  that  he  was  gailty  of 
contributory  negligence.     The  reasons  relied  upon  to  sustain  the 
claim  of  failure  to  show  negligence  on  its  part  are  summarized  u 
follows:     (1)  That  the  duty  to  provide  a  reasonably  safe  place  is 
not  absolute,  but  relative,  requiring  only  reasonable  care  to  pro- 
vide a  reasonably  safe  place  in  view  of  the  nature  of  the  business 
and  the  circumstances  of  the  case;  (2)  that  the  nature  of  the  tele- 
phone business,  and  the  manner  in  which  as  a  practical  matter  it 
must  be  conducted,  render  it  impossible  always  to  avoid  the  prox- 
imity of  electric  light  wires;  (3)  that  the  alleged  dangerous  situa- 
tion of  which  the  plaintiff  complains  was  not  brought  about  by 
the  company,  and  does  not  appear  to  have  been  so  serious  as  rea- 
sonably to  impose  upon  it  the  duty  of  relocating  its  line;  (4)  that 
no  lack  of  warning  is  relied  upon,  and  it  does  not  appear  that 
warning  was  not  in  fact  given ;  (5)  that  the  danger  was  so  obvious 
that  warning  was  unnecessary;  and  (6)  that  it  does  not  appear 
that  the  plaintiff's  work  required  him  to  go  within  reach  of  the 
electric  light  wires. 

But  the  first  two  reasons  do  not  show  the  declaration  bad  in 
law.  They  are  only  a  statement  of  the  character  and  extent  of 
the  company's  duty  under  the  law,  and  of  what  should  be  con- 
sidered in  determining  whether  in  fact  it  performed  that  duty. 
As  to  the  third  reason,  although  the  alleged  dangerous  situation 
was  iio\,\iTow^\.  ^JociMl  ^^  the  company  in  the  sense  that  it  actively 


Vt.]    Drown  v.  New  England  Telel  &  TelEw  Co.  et  al.    1061 

participated  in  creating  it,  yet,  if  dangerous,  it  was  as  much  its 
duty  to  remedy  it  as  though  it  had  brought  it  about  in  the  first 
place ;  and  that  it  was  dangerous  is  shown  by  the  declaration.  As 
to  lack  of  warning  not  being  relied  upon,  and  its  not  appearing 
that  warning  was  not  given,  it  must  be  borne  in  mind  that  the 
danger  complained  of  is  the  proximity  of  the  electric  wires  to  the 
top  of  the  pole;  and  of  that  danger,  the  declaration  alleges,  the 
plaintiff  was  wholly  ignorant.  This,  in  effect,  is  a  negation  of 
warning,  and  a  reliance  upon  lack  of  warning.  As  to  whether  the 
danger  was  so  obvious  that  warning  was  not  necessary  is  involved 
in  assumption  of  risk,  and  will  be  considered  in  that  connection. 
As  to  its  not  appearing  that  plaintiff's  work  required  him  to  go 
within  reach  of  the  electric  light  wires,  it  is  sufficient  to  say  that 
the  declaration  alleges  that  it  was  necessary  to  work  at  the  top  of 
the  pole,  and  this  the  demurrer  admits,  and  it  appears  that  the 
top  of  the  pole  was  within  reach  of  the  electric  wires.  As  to  the 
assumption  of  risk:  This  was  not  an  ordinary  risk,  and  there- 
fore assumed  by  the  plaintiff,  but  an  extraordinary  risk,  and  there- 
fore not  assumed  by  the  plaintiff,  unless  he  knew  and  compre- 
hended it,  or  it  was  so  plainly  observable  that  he  will  be  taken  to 
have  known  and  comprehended  it.  The  declaration  alleges  that 
he  did  not  in  fact  know  it,  and  the  question  is  whether,  in  the 
circumstances  alleged,  the  law  will  impute  knowledge  to  him.  "We 
think  it  will  not.  It  was  the  duty  of  the  company  to  see  to  it  that 
the  electric  wires  were  a  safe  distance  from  the  pole,  and  the 
plaintiff  had  a  right  to  assume  that  it  had  performed  that  duty, 
and  therefore  was  not  bound  to  exercise  care  to  find  out  whether 
it  had  or  not.     Dunbar  v.  Central  Vt.  Railway  Co.,  65  Atl.  528. 

The  case  is  not  like  8ia^  v.  Consolidated  Lighting  Co.,  8  Am. 
Electl.  Cas.  787,  73  Vt.  35,  50  Atl.  554,  for  there  the  duty  of 
inspection  rested  upon  the  plaintiff.  Nor  is  it  like  McKoffie  v. 
Marr  &  Gordon,  77  Vt.  7,  58  Atl.  721,  for  that  was  a  case  of  equal 
knowledge.  But  here  the  plaintiff  did  not  know,  and  was  not 
bound  to  find  out ;  whereas  the  company  is  charged  with  knowing, 
because  it  could  have  found  out  by  the  exercise  of  proper  care. 
Nor  is  it  like  Chisholm  against  this  same  company  (176  Mass. 
125,  57  N.  E.  383),  on  which  so  much  reliance  is  placed,  for 
there  the  dangerous  condition  was  not  due  to  the  defendant's  fault, 
while  here  it  was.     Not  yet  is  it  like  Anderson  v.  Inland  Tele^ 


1062  American  Electrical  Cases.  [vol.  9 

phone  &  Telegraph  Co.,  7  Am.  Electl.  Cas.  725,  19  WaaL  575, 
63  Pac.  657,  41  L.  R.  A.  410,  to  which  reference  is  made,  for 
there  the  risk  was  regarded  as  ordinary,  and  therefore  asBQined 
by  the  plaintiff;  while  here  it  is  regarded  as  extraordinary,  and 
therefore  not  assumed  by  the  plaintiff.  Nor  like  Carr  v.  Um^ 
Chester  Electric  Co.  and  Union  Electric  Co.,  7  Am.  ElectL  Cas. 
746,  70  N.  H.  308,  48  Atl.  286,  for  there  the  plaintiff  knew  the 
risk,  and  therefore  was  held  to  have  assumed  it. 

The  case  is  more  like  Morrisette  v.  Canadian  Pacific  R.  R.  Co., 
74  Vt.  232,  52  Atl.  520.     There  the  plaintiff  was  swept  from  the 
side  of  a  moving  freight  car  by  a  switch  standing  near  the  track. 
It  was  contended  that  the  danger  was  so  obvious  that  he  assumed 
the  risk.     It  appeared  that  he  had  worked  for  the  defendant  8e7- 
eral  years  as  brakeman  on  different  parts  of  the  line,  and  for 
several  months  next  before  the  accident,  on  the  part  whei«  it 
happened,  and  was  acquainted  with  the  sidings  there,  and  knew 
the  location  of  the  switch,  and  had  operated  it  several  times.    He 
had  never  passed  it  before  on  the  side  of  a  car,  and  had  never  been 
told,  and  did  not  know,  that  it  was  near  enough  to  the  track  to 
sweep  one  from  the  side  of  a  car.     He  had  never  stayed  by  the 
switch  when  a  car  passed  it,  and  had  always  found  the  other 
switches  on  the  road  safe.     The  court  said  that,   although  the 
switch  was  dangerous,  only  because  of  its  proximity  to  the  track, 
yet  it  was  impossible  to  say  as  matter  of  law  that  the  danger  could 
be   seen   and   comprehended   by   mere   observation,    unaided  by 
measurement,  seeing  a  car  pass,  or  some  such  thing;  that,  if  it 
could  have  been,  it  was  fair  to  assume  that  some  one  whose  busi- 
ness it  was  would  have  discovered  and  remedied  it,  for  the  switch 
had  stood  there  several  years. 

So  here  much  the  same  thing  can  be  said,  for  it  does  not  appear 
that  the  plaintiff  ever  worked  upon  the  pole  before,  or  ever  saw 
any  one  work  upon  it,  or  ever  was  upon  it  for  any  purpose;  and 
he  never  was  told,  and  did  not  know,  that  it  was  in  dangerous 
proximity  to  the  electric  wires.  We  hold,  therefore,  here,  as 
there,  that  in  the  circumstances  alleged  the  danger  was  not  so 
plainly  observable  that  the  law  will  say  that  he  knew  and  compre- 
hended it.  Obviously,  fair-minded  men  might  differ  about  it. 
Hence  it  must  go  to  the  jury. 

It  IS  ec\vially  clear  that  it  cannot  be  said  as  matter  of  law  that 
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the  plaintifiF  was  guilty  of  contributory  negligence.  That,  also, 
must  go  to  the  jury.  It  is  not  necessary  for  present  purposes  to 
inquire  whether  there  is  any  difference  between  assumption  of 
risk  and  contributory  negligence. 

Judgment  afiSrmed,  and  cause  remanded. 


Dannenhoweb  v.  Wbstebn  Union  Telegraph  Co. 

Pennsylvania  Supreme  Court  —  May  IS,  1907. 

218  Pa.  216,  67  Atl.  207. 

1.  Sbath  or  Electric  Light  Tbimmkb  fbom  Contact  with  Unusd  Tku- 

QRAPH  Wire  Across  Euxmuc  Light  Wire  —  Evidence.  —  In  an  action 
against  a  telegraph  company  for  the  death  of  an  electric  light  trimmer 
from  contact  with  an  unused  telegraph  wire  which  had  fallen  across  the 
feed  wire  of  an  electric  light  company,  it  appeared  that  the  wire  had 
fallen  three  or  four  weeks  before  the  accident;  that  one  end  of  it  ex- 
tended down  so  near  the  pavement  that  children  could  reach  it,  and  that 
the  other  end  was  wrapped  around  an  iron  pole  from  which  deceased  was 
killed.  It  was  held  that  there  was  sufficient  evidence  to  sustain  a  judg- 
ment for  the  plaintiff. 

2.  Proximate  Cause.  —  A  negligent  act  may  be  the  proximate  cause  of  an 

injury,  although  not  the  sole  nor  immediate  cause,  where  the  intervening 
act  is  set  in  motion  or  induced  by  the  negligent  act,  and  the  consequence 
is  one  that  should  have  been  foreseen. 

Appeal  by  defendants  from  a  judgment  for  plaintiff.    Affirmed. 

Before   Mitchell,    C.    J.,   and   Fell,   Brown,   Mestbezat^ 
Potter,  Elkin,  and  Stewart,  JJ. 

H,  B.  Oill,  John  R.  Read,  Silas  W.  Pettit,  and  Louis  B.  Runk, 
for  appellants. 

Francis  Fisher  Kane,  Warren  C.  Oraham,  John  J.  Oreen,  and 
Beck  &  Robinson,  for  appellee. 

Opinion  by  Fell,  J. : 

An  unused  telegraph  wire,  which  it  was  alleged  belonged  to  the 
defendant  or  was  under  its  control,  fell  across  an  electric  light 

TelesTApli  Wires  Aeross  Eleetrle  Liglit  Wires,  i— Other  cases  in  this 
volume  relating  to  injuriefl  to  linemen  from  contact  with  telegraph  wires 
dangerously  charged  from  electric  light  wires,  see  Toledo  Ry,  d  L.  Co.  v. 
^,  ante;  Martin  t?.  Citizens  General  Electric  Co,,  ante. 
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feed  wire  of  the  Northern  Electric  Light  Company.  The  tele- 
graph wire  had  been  connected  with  a  call  box  which  had  been 
removed  some  months  before  the  accident  The  wire  had  fallen 
three  or  four  weeks  before.  One  end  of  it  extended  down  so  netr 
the  pavement  that  children  reached  and  played  with  it.  The  other 
end  was  wrapped  around  an  iron  pole.  The  deceased  was  a  trim- 
mer in  the  employ  of  the  electric  light  company,  and  was  killed 
by  an  electric  shock  while  engaged  in  placing  carbons  in  a  lamp 
attached  to  the  pole.  A  reversal  of  the  judgment  for  the  plaintiff 
is  asked  on  the  grounds  (1)  that  there  was  no  sufficient  evidence 
that  the  telegraph  wire  belonged  to  the  defendant  or  was  under  its 
control;  (2)  that  the  falling  of  the  wire  was  not  the  proximite 
cause  of  the  accident;  (3)  that  the  presence  of  the  wire  and  the 
danger  because  of  its  contact  with  the  electric  light  wire  must  have 
been  known  to  the  deceased  as  he  ascended  the  pole. 

That  the  wire  was  controlled  by  the  defendant  was  not  ques- 
tioned at  the  trial,  and,  while  there  was  no  direct  proof  of  its 
ownership,  there  was  proof  that  it  had  been  connected  with  a 
Western  Union  call  box,  and  the  defendant  put  in  evidence  a  blue 
print,  made  the  day  after  the  accident,  on  which  the  wire  was 
marked  "  W.  U.  Telegraph  Wire."     This  by  way  of  admission 
supplied  any  defect  in  the  formal  proof  of  ownership.     There  was 
evidence  that  children  had  been  pulling  on  the  loose  end  of  the 
telegraph  wire,  and  that  the  electric  light  wire  on  which  it  rested 
had  sagged,  and  there  were  burned  marks  on  the  frame  of  the 
lamp.     Sparks  had  been  emitted  by  the  telegraph  wire  two  weeks 
before  the  accident.     Two  theories  of  the  cause  of  the  accident 
were  advanced  at  the  trial.     That  of  the  plaintiff  was  that  the 
deceased  came  in  contact  with  the  telegraph  wire,  which  had  been 
charged  by  its  contact  with  the  electric  light  wire ;  that  of  the  de- 
fendant, that  he  came  in  contact  with  the  frame  of  the  lamp, 
which  was  charged  from  the  electric  wire  which  had  been  pulled 
down  and  brought  in  contact  with  it.     If  the  latter  theory  were 
correct,  it  would  not  follow  that  the  defendant  was  relieved  of 
responsibility,   because   it   was   its  wire   that   either  caused   the 
sagging  of  the  electric  light  wire  by  dragging  it  down  or  was  the 
means  by  which  children  drew  it  down.     The  latter  was  a  conse- 
quence to  be  foreseen  and  guarded  against,  and  it  did  not  break 
the  causal  connection  between  the  defendant's  negligence  and  the 
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injury.  A  negligent  act  may  be  the  proximate  cause  of  an  in- 
jury, although  not  the  sole  nor  immediate  cause,  where  the  inter- 
Tening  act  is  set  in  motion  or  induced  by  the  negligent  act,  and  the 
oonsequence  is  one  that  should  have  been  foreseen.  In  Marsh  v. 
aUes,  211  Pa.  17,  60  Atl.  316,  relied  on  by  the  appellant,  the 
injury  to  the  plaintiff  was  caused  by  the  unrelated  act  of  a  third 
party,  and  was  not  a  probable  consequence  of  the  defendant's 
wrongful  act. 

The  questions  of  proximate  cause  under  the  conflicting  testi- 
mony, and  of  contributory  negligence  were  properly  submitted. 
As  to  the  latter,  there  was  no  evidence  that  the  deceased  had  not 
taken  reasonable  care  to  avoid  every  danger,  knowledge  of  which 
•ould  be  imputed  to  him. 

The  judgment  is  affirmed. 


OvESALL  V.  City  of  Madisonvillb. 

Kentucky  Court  of  Appeals  —  May  15,  1907, 
126  Ky.  684,  102  S.  W.  278. 

1.  PowxB  OF  Cirr  to  Install  Electric  Liohtino  Plant.  —  It  is  within  the 

police  power  of  cities,  even  without  express  authority,  to  provide  public 
lighting  for  their  streets  at  the  public  expense. 

2.  Sams  —  Poweb  to  Sell  Surplus  Poweb.  —  A  city  authorized  to  install  a 

lighting  plant  may  sell  any  surplus  power. 

Appeal  by  plaintiff  from  a  judgment  for  defendant.     Affirmed, 

Laffoon  &  Yost,  Gordon,  Gordon  &  Cox,  and  Waddill  dk  Demp- 
sey,  for  appellant. 

Jonson  &  Jennings,  for  appellee. 

Opinion  by  O'Reab,  C.  J. : 

Madisonville  is  a  city  of  the  fourth  class.  Being  out  of  debt, 
its  city  council  desired  to  install  a  municipal  lighting  plant,  to 
Kght  the  streets  and  public  places  of  the  city,  as  well  as  to  furnish 

P^wer  of  City  to  Install  Eleetrie  Liglitliis  Plant.  — See  diy  of 

Memdereon  v.  Young,  ante,  and  note  thereunder. 

Sale  of  Barplas  Power.  —  City  may  sell  surplus  power  to  private  citizens 
after  diecharging  its  duty  to  the  public.     Crouch  v.  City  of  MoKinney,  poet. 
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electric  lights  to  its  inhabitants.  The  plant  was  to  cost  about 
$27,000,  exclusive  of  lot  and  building.  The  revenues  and  in- 
come of  the  city  were  alleged  to  be  less  than  $27,000  a  year.  The 
council  advertised  for  bids  for  machinery,  poles,  wires,  and  work 
necessary  to  erect  and  install  the  plant.  Bids  were  submitted 
separately  for  poles,  and  for  machinery  set  up  and  connected,  for 
wires  put  up  for  incandescent  lighting,  and  for  wires  put  up  and 
connected  for  arc  lighting.  The  bids  were  accepted  —  that  is, 
they  were  approved  as  the  lowest  and  best  bids  —  but  the  contracts 
were  not  then  let,  but  were  later  completed  at  difiPerent  times, 
running  through  the  year.  This  suit  is  by  a  taxpayer  to  enjoin 
the  execution  of  the  contracts  upon  the  ground  that  they  are  void 
as  being  in  contravention  of  the  constitutional  prohibition  against 
the  city's  becoming  indebted  in  any  year  in  excess  of  its  revenues 
for  that  year.  The  circuit  refused  the  injunction,  and  dismissed 
the  petition.     Hence  this  appeal. 

The  principal  questions  for  decision  are:  (1)  Has  a  city  of 
the  fourth  class  the  power  to  install  and  own  its  own  lighting 
plant,  to  be  operated  both  to  light  the  public  places  of  the  city,  and 
to  furnish  lights  to  its  inhabitants  as  a  commercial  enterprise! 
(2)  What  constitutes  the  "  revenues  and  income  "  of  the  city  for 
the  year.  And  (3)  What  is  an  "indebtedness,"  in  the  meaning 
of  section  157  of  the  Constitution?  There  are  other  and  minor 
questions  presented  which  will  also  be  noticed. 

Section  157  of  the  Constitution,  in  part,  provides: 

"  No  county,  city,  town,  taxing  district,  or  other  municipality  shaH  be 
authorized  or  permitted  to  become  indebted,  in  any  manner  or  for  any  pur- 
pose, to  an  amount  exceeding,  in  any  year,  the  income  and  revenue  prorideJ 
for  such  year,  without  the  assent  of  two-thirds  of  the  voters  thereof,  voting 
at  an  election  to  be  held  for  that  purpose;  and  any  indebtedness  contracted 
in  violation  of  this  section  shall  be  void.  Nor  shall  such  contract  be  enforce- 
able by  the  person  with  whom  made;  nor  shall  such  municipality  ever  b* 
authorized  to  assume  the  same." 

Public  ownership  of  public  utilities  has  been  a  political  as  well 
as  a  Io(]^al  question  for  quite  a  while.  It  seems  to  have  been  a 
politioal  question  lon^  before  its  legality  was  doubted.  We  read 
that  Hozekiah,  kin^  of  Judoa,  established  and  maintained  by  pub- 
lic authority  a  c\ty  waterworks  plant  in  the  city  of  -David.  2 
KincT''.  r.  20,  verse  20.  And  who  has  not  heard  of  the  famous 
public  Wl\\a  oi  ^Tve,\^\il  Rome  ?     The  public  lighting  of  the  streets 
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of  cities  is  of  modem  origin.  Yet  the  necessity  for  lights  in  a 
city  is  scarcely  less  now  than  its  necessity  for  water.  Indeed, 
private  wells  and  cisterns^  and  resort  to  natural  streams  by  indi- 
viduals for  their  necessary  water,  could  as  easily  dispense  with 
public  waterworks,  and  more  justly  perhaps,  than  could  private 
property  owners  light  the  adjacent  streets  and  public  places.  It 
is  found  that  light  is  not  only  essential  to  the  safety  of  travelers 
to  prevent  their  coming  in  contact  with  obstructions,  but  they  per- 
form a  most  valuable  office  in  preventing  crime.  It  is  known  that 
crime  thrives  best  in  darkness.  A  good  light  is  the  equivalent  of 
a  good  policeman  in  preventing  certain  forms  of  crime.  It  is 
therefore  universally  held  now  that  it  is  clearly  within  the  police 
power  of  cities,  even  without  express  authority,  to  provide  public 
lighting  of  their  streets  at  the  public  expense.  CrawfordsviUe  v. 
Braden,  130  Ind.  149,  28  N.  E.  849,  14  L.  R.  A.  268,  30  Am.  St. 
Rep.  214;  Mauldin  v.  City  of  Greenville,  33  S.  C.  1, 11  S.  E.  434, 
8  L.  R.  A.  291 ;  Ellinwood  v.  Reedsburg,  91  Wis.  131,  64  N.  W. 
885 ;  Heilbron  v.  CvihheH,  96  Ga.  312,  23  S.  E.  206.  Where  a 
city  is  given  the  power,  either  expressly  or  by  necessary  implica- 
tion as  an  incident  to  its  police  power,  to  light  its  streets,  and 
where  the  precise  method  is  not  expressly  provided,  it  may  either 
hire  another  to  furnish  the  lights,  or  may  furnish  its  own  lights. 
The  power  to  do  the  thing  unreservedly  gives  the  city  the  discre- 
tion in  the  choice  of  means  it  will  adopt.  Mauldin  v.  City  of 
Oreenville,  33  S.  C.  1,  11  S.  E.  434,  8  L.  R.  A.  291 ;  Smith's 
Mun.  Corp.,  §  881;  Henderson  v.  Young,  119  Ky.  224,  83  S.  W. 
583 ;  Jackson/ville  Electric  Light  Co,  v.  Jacksonville,  6  Am.  Electl. 
Cas.  668,  36  Fla.  229,  18  So.  677,  30  L.  R.  A.  540,  51  Am.  St. 
Rep.  24 ;  Smith  v.  City  of  Nashville,  88  Tenn.  464,  12  S.  W.  924, 
7  L.  R.  A.  469;  Bridgeport  v.  Housaionic  R.  R.  Co.,  15  Conn. 
475 ;  CrawfordsviUe  v.  Braden,  130  Ind.  149,  28  N.  E.  849,  14 
L.  R.  A.  268,  30  Am.  St.  Rep.  214. 

Cities  of  the  fourth  class  of  this  State  are  granted  power  (sec- 
tion 3490,  subsec.  10,  Ky.  St.  1903  [Carroll's  ed.])  : 

"To  provide  for  the  lighting  of  the  streets,  market  houses  and  other  public 
buildings,  rooms  and  offices,  with  gas,  or  in  any  other  manner." 

By  an  act  approved  March  24,  1894,  which  is  an  amendment 
to  their  charters  (section  3580,  Ky.  St.  1903   [CarrolPs  ed.]), 
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cities  of  the  fourth  class  are  permitted  to  establish  boards  of  public 
works.     The  section,  however,  concludes : 

"  Where  no  board  of  public  works  has  been  estabUahed,  the  duties  herein 
imposed  shaU  be  performed  by  the  council  and  such  other  employees  and 
agents  as  said  council  may  elect  or  designate.'* 


By  other  sections  of  the  act  the  authorities  and  powers  of  the 
board  are  declared.  It  is  given  especial  control  of  the  oonstmc- 
tion,  repairing,  and  cleaning  of  streets,  '^  and  the  lighting  of  all 
such  public  places  as  may  be  deemed  necessary  within  the  corpora- 
tion." It  is  also  given  "  exclusive  control  over  such  works  as  the 
city  may  own  for  supplying  the  city  or  the  inhabitants  thereof 
with  water,  light,  heat  or  power,  and  shall  have  exclusive  power 
to  build,  construct,  equip,  control,  manage  and  operate  any  works 
the  city  may  hereafter  determine  to  own  or  construct  for  supplying 
the  city  or  the  inhabitants  thereof  with  water,  light,  heat  or 
power."  These  provisions  are  either  an  express  grant  of  power  to 
the  cities  (and  we  incline  strongly  to  that  view),  or  are  a  legisla- 
tive construction  of  the  extent  of  the  powers  already  conferred  in 
the  general  welfare  clause  (section  3490,  subsec  33,  Ky.  St. 
1903),  and  in  subsection  10,  of  section  3490,  Ky.  St  1903,  supra, 
the  authority  is  here  expressly  conferred  upon  the  council  to  con- 
tract for,  and  to  construct  and  operate,  a  lighting  plant  to  light 
the  public  streets  and  places,  and  to  furnish  lights  to  the  inhabit- 
ants of  the  city.  Whether  a  municipal  corporation,  an  arm,  as  it 
were,  of  the  State  government,  set  up  for  governmental  purposes 
only,  ought  to  be  privileged  to  engage  in  a  purely  commercial 
business,  is  a  question  of  politics  as  well  as,  perhaps,  of  constitu- 
tional power.  It  involves  the  requiring  of  every  citizen,  who  is  a 
taxpayer,  to  contribute  to  the  enterprise,  to  become  a  member  of  it 
in  a  sense,  whether  he  wills  to  or  not.  Whether  it  is  a  govern- 
mental function  to  embark  the  public  revenues  in  a  commercial 
enterprise  in  order  to  cheapen  a  commodity  of  very  common  use, 
or  which  is  even  a  necessity,  may  be  a  disputable  question;  but 
there  is  no  doubt  that  the  lighting  of  the  public  streets  and  place?* 
is  a  purely  governmental  matter.  If  the  municipality  may  build 
and  operate  its  own  light  plant  for  that  purpose,  and  it  may,  it 
ought  to  be  permitted  to  sell  the  surplus  of  its  product  as  it  would 
be  to  sell  any  of  the  horses  bought  for  its  fire  department  when 
they  ^eie  uo  Xan^^^  x^efeAs^d  \x^  tba  public  service,  or  to  sell  any- 
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thing  else  it  rightfully  had,  but  had  no  further  use  for.  So  it  is 
now  held  that  they  may  sell  such  surplus  property  or  products. 
City  of  Henderson  v.  Young,  119  Ky.  224,  83  S.  W.  583 ;  Rogers 
».  City  of  Wickliffe,  94  S.  W.  24,  29  Ky.  L.  Kep.  587 ;  Pike's  Peak 
Power  Co,  v.  City  of  Colorado  Springs,  105  Fed.  1,  44  C.  C.  A, 
333.  It  is  true  the  courts  generally  rest  their  decisions  as  to  the 
power  of  the  municipality  to  produce  and  sell  lights  to  its  citizens 
ms  well  as  to  furnish  its  own,  upon  the  theory  of  the  dual  nature  of 
m  municipal  government,  in  which  it  is  part  public  and  part  pri- 
Tate.  This  distinction,  though,  is  rapidly  disappearing,  and  exists 
now  perhaps  more  as  a  fiction  of  the  law  than  as  a  fact.  Towns 
are  now  organized  for  governmental  purposes  only,  no  longer  for 
the  enjoyment  of  exceptional  privileges  granted  as  a  favor  by  the 
sovereign.  They  levy  taxes  for  governmental  purposes,  and  can 
levy  them  for  none  other.  Hence  any  expenditure  of  the  public 
money  must  be  in  furtherance  of  a  public  benefit  in  its  nature 
governmental.  In  this  State  a  great  many  towns  and  cities  own 
and  operate  their  own  light  and  water  plants.  In  nearly  every 
instance  they  furnish  light  and  water  to  the  inhabitants  as  well 
as  to  the  public  places.  In  no  instance  of  which  we  are  aware 
has  it  been  held  by  any  court,  or  allowed  by  an  act  of  legislature, 
that  a  municipality  could  go  into  a  commercial  business  purely  as 
an  enterprise  of  gain.  It  is  always  allowed  or  supported  by  the 
reason  that  it  has  the  right  to  make  or  store  the  product  for  its 
public  use.  Common  sense  and  good  business  allow  that  it  should 
sell  its  surplus  to  its  inhabitants,  rather  than  to  waste  it.  In 
this  way  it  is  enabled,  too,  to  accomplish  the  main  purpose,  the 
public  purpose,  by  enabling  it  to  own  and  to  economically  operate 
a  plant  for  that  purpose.  A  city,  doubtless,  would  not  be  allowed 
to  act  as  a  bond  broker.  Nevertheless,  it  may  invest  its  sinking 
fund,  which  it  is  allowed  and  required  to  have  in  certain  contin- 
gencies, in  commercial  bonds,  and  necessarily  to  sell  them.  Its 
prisoners  may  be  required  to  work  in  its  workhouse.  May  not 
the  product  of  their  labor  be  sold  ?  The  situations  all  seem  to  us 
to  be  analogous.  The  main  feature  in  each  is  a  clearly  govern- 
mental power  and  duty.  The  other  or  added  feature  is  incidental, 
and  allowed  as  a  sensible  and  necessary  concomitant  of  the  main 
purpose.  We  think  the  city  had  the  power  to  install  a  light  plant 
to  furnish  public  lighting,  and  incidentally,  as  is  proposed,  light 
to  its  inhabitants.  * 
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The  city  of  Madisonville,  at  the  begixming  of  the  year  1906, 
was  not  only  out  of  debt,  but  had  $8,000  in  cash  on  hand.  The 
assessed  value  of  property  for  taxation  was  about  $1,500,000. 
Under  the  Constitution,  the  city  was  authorized  to  levy  a  tax  of 
75  cents  on  the  $100  taxable  property.  Thus  its  revenues  from 
the  source  of  property  tax  alone  was  $11,250.  It  had  about  900 
poles  from  which  $1,350  could  have  been  realized.  The  only 
legal  liability  which  the  city  incurred  in  May  of  1906,  on  account 
,  of  the  electric  light  plant,  was  for  the  poles,  $1,200.  The  con- 
tract for  the  machinery,  amounting  to  $9,892^  was  not  closed  until 
July  of  1906.  In  the  meantime  the  city  had  collected  of  delin- 
quent taxes  from  former  years,  and  in  license  taxes,  fines,  and 
from  miscellaneous  sourcies,  a  sum  largely  in  excess  of  the  above- 
named  liability  of  about  $11,000,  created  on  account  of  the  light 
plant.  And  in  September,  1906,  when  the  city  closed  the  con- 
tract for  the  incandescent  wire  system,  and  for  building  macdiinery 
foundation,  amounting  to  some  $7,928,  it  had  collected  from  the 
sources  above  named,  including  ad  valorem  taxes,  poll  taxes,  and 
cash  on  hand  at  the  beginning  of  the  year,  about  $600  more  than 
the  total  of  the  light  plant  liability  so  far  contracted,  and  over 
and  above  all  its  ordinary  running  expenses.  By  January  1, 
1907,  it  had  paid  out  of  the  income  and  revenues  of  1906  all  its 
current  expenses  and  all  the  cost  so  far  incurred  in  building  the 
plant,  and  had  considerable  money  left  in  the  treasury.  With 
this,  and  by  anticipating  the  revenues  of  1907,  it  in  January,  1907, 
contracted  for  the  remainder  of  line  (about  $7,500)  known  as  the 
"Arc  Line/'  In  this  way  the  city  has  contracted  no  debt  beyond 
its  current  revenues.  It  agreed  to  pay  cash,  and  has  paid  cash  for 
all  it  bought.  It  accomplished  this  by  not  buying  more  than  it 
had  the  means  on  hand,  or  certainly  then  due  it,  to  pay  for.  The 
city  had  the  right  to  apply  the  $8,000  on  hand  January  1,  1906, 
to  any  governmental  purpose.  It  appears  to  have  been  a  general 
accumulation  in  the  city  treasury  —  doubtless  from  license  taxes, 
fines,  and  the  like.  This  surplus  was  available  for  any  proper 
purpose  for  which  taxes  might  have  been  levied.  Field  v,  Stroube, 
103  Ky.  114,  44  S.  W.  363;  Wathen  v.  Young,  103  Ky.  36,  44 
S.  W.  115;  Whaley  v.  Commonwealth,  110  Ky.  154,  61  S.  W.  35. 
The  "  income  and  revenues ''  of  the  city  for  the  year  1906  in- 
cluded del\ivc\\\owt  taxea  of  i^revious  years  which  were  collectible. 
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Oraham  v.  Spokane^  19  Wash.  447,  53  Pac.  714 ;  French  v.  Bur- 
lington,  42  la.  614.  There  was  also  included,  not  only  the  levy 
that  was  actually  made  for  1906,  but  such  as  could  have  been 
legally  made,  for  the  purpose  of  testing  the  binding  obligation  of 
the  city's  contracts  incurred  during  the  year.  City  of  Providence 
V.  Providence  Light  Co.,  91  S.  W.  664,  28  Ky.  L.  Rep.  1015. 

It  may  be  conceded,  for  the  purpose  of  this  decision,  that  fines 
and  license  fees  were  too  uncertain  and  indefinite  to  be  estimated 
in  the  beginning  of  the  year,  as  part  of  the  income  of  that  year. 
If  they  were  so  treated,  we  easily  see  how  a  city  might  inad- 
vertently, or  by  clever  design,  exceed  the  constitutional  limit  by 
overestimating  these  sources  of  revenue,  though  based  upon  the 
experience  of  previous  years.  For,  unlike  taxes,  their  collection 
depends  upon  whether  the  licensees  elect  to  take  out  the  licenses, 
and  whether  the  fines  are  assessed  and  paid.  The  result  would  be 
a  debt  without  wherewith  to  pay  it,  and  without  the  consent  of  the 
requisite  voting  taxpayers.  Such  items  in  futuro  have  been  held 
not  properly  estimable.  Rice  v.  Milwavkee,  100  Wis.  516,  76 
N.  W.  341.  But,  where  the  licenses  are  paid,  and  the  fines  as- 
sessed and  collected,  the  uncertainty  which  was  the  sole  obstacle 
to  carrying  them  into  the  estimate  of  the  city's  income  for  the 
year  has  been  eliminated.  They  are  then  as  available  as  any 
other  cash  on  hand  for  the  purpose  of  buying  machinery  for  a 
light  plant,  and  may  be  so  applied  by  the  city.  If  the  contract 
was  made  before  the  license  fees  and  fines  were  collected,  its 
validity  might  ultimately  depend  upon  whether  they  are  in  fact 
collected.  But  all  these  doubts  are  removed  by  their  collection 
before  the  liability  was  incurred.  It  is  scarcely  necessary  to  here 
enter  upon  a  discussion  of  what  an  indebtedness  is,  under  section 
157  of  the  Constitution.  It  is  enough  to  say  that  it  is  a  liability 
voluntarily  incurred  by  the  city  by  express  contract,  and  which  it 
is  bound  to  pay  in  money.  Still,  in  estimating  a  city's  liabilities 
as  compared  with  its  cash  and  income,  it  is  proper  to  consider,  in 
addition,  those  known  and  fixed  liabilities,  such  as  official  salaries 
and  the  like,  as  the  government  must  be  maintained.  Troutman 
V.  Hays  (decided  May  3,  1907),  101  S.  W.,976,  30  Ky.  L. 
Rep.  — . 

Appellant  contends  that  the  city  could  not  legally  contract  for  a 
light  plant  in  piecemeal.     The  reason  assigned  is  that  no  part  of 
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it  is  valuable  as  a  public  utility  till  all  of  it  is  assembled.  The 
reason  is  not  satisfying.  If  the  plant  was  not  run  after  it  wai 
bought,  it  would  equally  fail  to  meet  the  public  requirement  Yet 
that  fact  ought  not  to  avoid  an  otherwise  perfectly  valid  contract 
for  its  construction.  In  the  matter  of  buying  and  installing  soxk 
plant,  the  city  is  left  wholly  to  the  judgment  of  its  oouncil  as  to 
the  kind,  the  cost,  when  and  where  it  shall  buy,  and  how  much  at 
a  time.  There  is  only  one  limitation  upon  the  city;  that  is^  it 
shall  not  become  indebted  beyond  the  income  and  revenues  of  the 
year  without  the  assent  of  two-thirds  of  the  voters  voting  on  the 
question.  The  Constitution  did  not  design  an  interference  with  a 
free  exercise  of  a  city's  judgment  as  to  its  expenditures  for  puUic 
purposes,  provided  it  had  the  means  at  hand  to  pay  for  them.  It 
did  not  discourage  cash  payments,  but  rather  encourages  theiiL 
The  course  of  appellee  city  in  buying  only  what  it  could  pay  for, 
and  as  it  could  pay  for  it^  is  one  that  might  be  more  frequently 
followed  with  satisfactory  results  to  taxpayers. 

Another  complaint  is  that  the  city,  in  order  to  buy  its  light 
plant,  neglected  to  repair  its  streets,  and  neglected  other  govern- 
mental duties.     There  is  no  evidence  in  the  record  to  this  effect; 

■ 

but,  if  the  charge  were  sustained,  we  do  not  see  how  that  could 
vitiate  its  contracts  with  those  who  sold  it  the  machinery  and 
other  equipment  for  the  light  plant.  After  all,  the  city  council  is 
to  judge  what  public  improvements  are  most  needed  by  the  city, 
and,  if  all  that  it  needs  cannot  be  got  at  once,  to  select  that  which 
is  the  most  urgent.  If  any  discretion  is  to  be  left  in  the  city 
council,  it  is  as  to  such  matters.  Whether  it  has  criminally 
neglected  its  streets,  so  as  to  render  the  city  or  the  members  of  it« 
council  liable  to  a  penal  prosecution  therefor,  is  not  shown,  and, 
if  it  was,  has  no  place  in  this  litigation. 

A  still  further  objection  is  that  the  city  does  not  own  the  lot 
or  building  in  which  the  machinery  is  placed.  The  record  does 
not  show  the  arrangement  between  the  city  and  the  lot  owner, 
whether  it  is  by  lease  with  option  to  buy,  or  how  that  is.  A  lease 
for  one  year,  with  an  option  to  the  city  to  continue  it  from  year 
to  year,  or  to  buy  it  at  a  fixed  price,  would  not  be  repugnant  to 
the  Constitution  as  incurrinc;  a  liability  beyond  the  revenues  of 
the  year.  The  lease  at  $400  (which  is  the  sum  intimated  in  the 
record  as  being  the  rental)  would  not,  when  added  to  the  other 
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items  examined  and  discussed,  exceed  the  city's  revenues  for  the 
year.  Such  a  lease  would  be  sufficient  consideration  to  support 
the  options  named ;  but  the  city  would  not  be  bound  on  the  options 
until  it  accepted  them.  As  there  is  nothing  showing  that  the  city 
has  violated  the  Constitution  by  incurring  a  debt  beyond  the  con- 
stitutional limitation,  we  cannot  control  the  discretion  of  the  coun- 
cil in  bargaining  for  its  lot,  and  making  such  terms  therefor  as 
suit  it,  and  as  are  not  unlawful. 

The  city  has  six  councilmen.  One  had  vacated  his  office,  and 
two  resigned.  Thus,  there  were  three  vacancies.  The  three  re- 
maining councilmen  filled  one  of  the  vacancies  by  their  appoint- 
ment. The  four  sitting  as  a  city  council  filled  the  other  by  their 
appointment.  The  statutes  provide  for  the  filling  of  vacancies  in 
the  office  of  councilmen  of  cities  of  the  fourth  class  by  appoint- 
ment by  the  council.  Section  3552,  Ky.  St.  1903.  A  majority 
of  the  members  constitute  a  quorum,  with  power  to  act.  Section 
3486,  Id.  We  are  not  now  prepared  to  say  whether  this  method 
was  the  proper  one  for  filling  the  vacancies  under  the  circum- 
stances. Nor  do  we  find  it  necessary  to  decide  the  question.  The 
appointees  qualified  and  acted,  and  were  de  facto  officers,  whose 
acts,  in  any  event,  are  binding  upon  the  public. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 


McIllhinny  v.  Village  of  Tbbnton, 

Michigan  Supreme  Court  —  May  18,  1907. 

148  Mich.  380,  111  N.  W.  1083. 

Use  of  Stbketb  —  Nuisance  —  Ebection  of  Electbio  Liohtino  Plaut  — 
Injunction.  —  A  village  has  no  right  to  erect  an  electric  lighting  plant 
in  the  center  of  a  public  street  to  the  annoyance  and  injury  of  abutting 
owners,  and  an  injunction  should  be  granted  restraining  such  improper 
use  of  the  streets. 

Appeal  by  complainant  from  a  decree  giving  insufficient  relief. 
Reversed. 

Before  Geant,  Blaib,  Montgomeby,  Hookeb,  and  Moobb,  JJ. 

MwlMUioe. » See  Oonsier  v.  Met.  Electric  Co.,  ante,  and  note  thereunder. 
08 
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Lodge,  Trevor  &  Brown^  for  appellant. 

Dickinson,  Stevenson,  Cvllen,  Warren  dc  Buizel  {Charles  W. 
Casgrain  and  Joseph  8.  McDowell,  of  counsel),  for  appellee. 

Opinion  by  Moobb,  J. : 

Appellant  is  the  owner  of  a  residence  property  situated  on  tlie 
northeast  comer  of  Front  street  and  St.  Joseph  avenue,  in  the 
village  of  Trenton. 

The  dedication  clause  in  the  plat  contained  the  following  Un- 
guage: 

**  To  vest  the  fee  of  such  parcels  of  land  as  are  herein  named,  or  intended 
to  be  for  public  use,  in  said  county,  in  trust,  and  for  the  purposes  and  nm 
therein  named,  expressed  or  intended,  and  for  no  other  use  or  purpoK 
whatever." 

Complainant  is  the  owner  of  lots  97,  98,  119,  120,  situated  on 
the  northeast  comer  of  Front  street  and  St  Joseph  avenue,  her 
property  having  a  frontage  of  132  feet  on  Front  street  and  running 
back  parallel  with  and  alongside  of  St.  Joseph  avenue  to  the  chan- 
nel bank  of  the  Detroit  river,  a  distance  of  from  360  to  600  feet. 
On  or  about  May  22,  1896,  the  village  council  and  water  com- 
missioners caused  to  be  erected  in  the  center  of  St.  Joseph  avenue, 
south  of  Front  street,  and  between  100  and  150  feet  from  the 
channel  bank  of  the  river,  a  building  thirty  feet  wide  east  and  west 
by  thirty-two  feet  long  north  and  south,  which  has  since  been  used 
for  a  pumping  station  in  connection  with  the  village  waterworks. 
No  legal  proceedings  were  taken  by  complainant,  or  in  her  behalf, 
to  restraiiji  or  enjoin  the  erection  of  this  plant.  Since  the  erection 
and  operation  of  this  pumping  station  complainant  and  other  resi- 
dents in  that  neighborhood  claim  to  have  suffered  great  incon- 
venience and  annoyance  from  the  large  volumes  of  smoke  and  soot 
emitted  from  its  smokestack,  and  the  noises  of  a  large  steam 
whistle  blown  each  day.  On  the  12th  of  November,  1902,  the 
defendant  awarded  a  contract  for  the  erection  of,  and  afterwards 
proceeded  to  erect,  a  frame  building  with  a  stone  foundation  (a 
duplicate  of  the  then  existing  pumping  station)  in  St.  Joseph 
avenue,  immediately  adjoining  the  pumping  station  on  the  north, 
and  between  the  pumping  station  and  complainant's  property. 
This  building,  when  completed,  was  to  be  12  feet  hiarh,  32  feet 
long  north  and  south,  and  30  feet  east  and  west,  parallel  with 
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complainant's  lot  line,  and  leaving  between  one-half  to  two  and 
one-half  feet  between  the  building  and  complainant's  south  fence. 
This  building  was  to  be  used  for  the  installation  and  operation  of 
an  electric  lighting  plant.  Complainant  thereupon  filed  her  bill 
of  complaint  to  enjoin  such  proposed  erection,  claiming  that  the 
village  had  no  right  to  use  the  street  in  such  a  manner,  and  pray- 
ing that  defendant  be  compelled  to  remove,  not  only  that  portion 
of  the  new  structure  which  had  already  been  put  in,  but  also  the 
pumping  station.  The  trial  court  held  that  although  the  pumping 
station  might  have  been  regarded  as  a  nuisance  in  its  inception, 
and  if  application  had  been  made  in  due  season  to  enjoin  it  he 
would  have  enjoined  the  original  erection,  nevertheless  the  com- 
plainant, having  allowed  so  long  a  time  to  elapse,  is  not  entitled 
to  an  injunction  entirely  prohibiting  the  erection  of  the  building. 
He  ordered  the  smoke  and  noise  nuisance  to  be  abated ;  and,  while 
he  enjoined  the  erection  of  the  building  next  to  complainant's 
property  where  it  was  originally  proposed  to  build  it,  he  permitted 
it  to  be  erected  on  the  eastern,  or  river,  side  of  the  pumping 
station,  still  occupying  as  great  an  additional  part  of  the  street  as 
first  planned.  The  case  is  brought  here  by  appeal.  Counsel  do 
not  ask  to  have  the  decree  refusing  to  enjoin  the  village  from 
operating  its  pumping  station  reversed,  but  ask  this  court  to  grant 
an  injunction  against  the  new  obstruction  in  the  street. 

The  following  statements  of  the  law  have  been  made :  "  Mu- 
nicipal corporations,  notwithstanding  their  broad  and  comprehen- 
sive powers,  have  no  right,  unless  authorized  by  the  legislature,  to 
alienate  their  streets  or  devote  them  to  the  uses  inconsistent  with 
the  rights  of  the  general  public  and  the  abutting  land  owners." 
24  Am.  &  Eng.  Enc.  of  Law  (Ist  ed.),  p.  47,  and  cases  cited. 
"  Whether  the  fee  of  the  street  or  a  mere  easement  is  vested  in. 
the  municipality,  it  holds  it  in  trust  for  the  public  for  the  ordi- 
nary and  necessary  purposes  to  which  the  streets  of  a  city  are 
usually  subjected."  27  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  149 
and  cases  cited.  "  The  municipality  holds  the  streets  and  power 
to  regulate  and  control  them  in  trust  for  the  public,  and  cannot 
put  them  to  any  use  inconsistent  with  street  purposes.  Thus 
cities  have  no  right  to  use  their  streets  for  the  erection  of  munici- 
pal buildings  or  works,  and  it  has  been  held  that  placing  of  a  stand 
pipe  in  a  public  street,  the  fee  of  which  was  in  the  municipality, 
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was  an  unlawful  use  of  the  street."  27  Am.  &  Eng.  Enc  of 
(2d  ed.),  150,  and  cases  cited.  See  also  Barrows  v.  8yca/r, 
150  ni.  588,  37  N.  E.  1096,  25  L.  R  A.  535,  41  Am.  St 
400 ;  Davis  v.  Appleton,  109  Wis.  580,  85  N.  W.  516 ;  Peti 
Grand  Junction,  119  la.  352,  93  N.  W.  381 ;  Savannah  v.  Wi 
49  Ga.  476 ;  Rviherford  v.  Taylor,  38  Mo.  316 ;  Glasgow  v 
Louis,  87  Mo.  678.  The  village  had  no  right  to  make  the  use  o 
street  it  attempted  to  do.  Since  this  bill  was  filed,  the  villagi 
ignored  the  effort  of  complainant  to  assert  her  rights,  and 
completed  the  building,  and  we  are  now  urged  to  affirm  the  di 
of  the  court  below.  The  action  of  the  village  was  taken  a 
peril,  and  it  should  not  be  permitted  to  profit  by  its  own  wroB 
The  decree  is  reversed,  and  one  will  be  entered  here  requi 
the  removal  of  the  electric  lighting  plant,  with  costs  of  both  co 
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Wisconsin  Supreme  Court  —  May  21,  1907. 

132  Wis.  131,  111  N.  W.  1106. 

Mandamus  —  Contbacts    fob    Elegtbic    Lighting  —  Lowest    Bidder. 
an   application  for   mandamus  to  compel   the  award  of  a  contrai 
electric  lighting  to  the  relator,  as  the  lowest  bidder,  it  appeared 
the  city  charter  provided  that  **  all  the  work  for  the  city     •     •     • 
be  let  by  contract  to  the  lowest  reasonable,  responsible  bidder." 
that  in  deciding  questions  as  to  street  lighting  the  common  counci 
within  its  legislative  function  where  courts  neither  will  nor  can 
or  control  it,  and  that  the  city  was  not  bound  to  let  the  contrt 
the  lowest  bidder,  the  taking  of  bids  may  have  been  merely  to  su 
information. 

Appeal  by  relator  from  a  judgment  quashing  an  alternative 
of  mandamus  and  dismissing  the  proceedings.     Affirmed, 

Oontraota  for  Eleotrto  Iiiglitins ~  Lowest  Bidder.— ^  In  the  al 

of  a  statute  a  municipality  is  not  obliged  to  accept  the  lowest  bid  for  el 
lighting  {Santa  Rosa  Lighting  Co.  v.  Woodward,  119  Cal.  30,  50  Pac.  1 
and  may  award  contracts  therefor  independently  of  the  bids  received  if 
to  the  best  interests  of  the  municipality.  Oakley  v.  Atlantic  City  (N.  J. 
Ct.),  44  Atl.  661. 

In  California,  under  the  Constitution,  it  is  held  that  there  shall  1 
restriction  upon  competition  for  such  contracts.  Pereria  v.  WaUaoe,  12( 
397,  62  Pac.  61. 
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Statement  of  facts  by  Dodge,  J. : 

Application  for  mandamus  to  command  the  respondents,  as  mayor  and  al- 
dermen of  the  city  of  Oconto,  that  they  award,  contract  for  electric  lights 
and  lighting  to  the  relator  according  to  the  terms  of  notice  for  bids  and  the 
bid  of  the  relator  as  submitted  at  a  council  meeting  held  May  1,  1906.  The 
application  asserted  that  the  city  of  Oconto  exists  under  a  special  charter 
(chapter  56  of  the  Laws  of  1882) ;  that  the  respondent  Holt  is  mayor  and 
the  other  respondents  are  the  aldermen  of  said  city;  that  in  December,  1905, 
a  former  contract,  originally  made  with  W.  A.  Holt,  present  mayor,  but 
afterwards  assigned  to  W.  A.  Young,  for  the  supply  of  certain  arc  lights 
for  street  lighting  and  certain  other  lighting  for  public  buildings,  being 
about  to  expire,  a  resolution  was  adopted  that  the  mayor  and  clerk  advertise 
for  bids  for  furnishing  fifty  arc  lights,  more  or  less,  whereupon  notice  was 
published  and  two  bids  received,  one  from  said  Young  and  the  other  from 
the  relator,  differing  somewhat  in  terms,  but  the  former  making  a  price 
of  $75  and  the  latter  of  $50  for  arp  lights.  On  January  2,  1906,  the  council 
voted  to  reject  all  bids  and  readvertise  upon  slightly  more  specification.  Re- 
advertisement  was  made  and  bids  again  presented  by  the  same  parties,  the 
relator  bidding  $55  as  against  $60  by  its  competitor.  The  council  voted  to 
accept  the  relator's  bid,  which  resolution  was  vetoed  by  the  mayor  for  reasons 
stated,  such  as  the  necessity  of  a  bond  and  inadequate  description  of  the 
lights  to  be  furnished.  Whereupon  it  was  again  resolved  to  advertise  for 
bids  embodying  further  specifications  and  meeting  the  grounds  of  objection 
raised  by  the  mayor  in  his  veto.  To  this  only  Mr.  Young's  company  re- 
sponded with  a  bid,  which  on  April  3d  was  rejected,  with  directions  to  the 
clerk  to  readvertise.  Whereupon  another  advertisement  was  made,  reserving 
the  right  to  reject  any  and  all  bids,  and  on  May  1st  bids  were  submitted 
by  Mr.  Young's  company  and  by  the  relator,  differing  somewhat  in  details 
and  description  of  services  to  be  performed,  but  the  former  naming  $60  as 
the  price  for  arc  lights  and  the  latter  $50.  Motion  to  accept  relator's  bid 
was  amended  into  a  resolution  to  reject  all  bids  and  readvertise,  and,  as  so 
amended,  was  adopted  by  a  vote  of  six  aldermen  each  way,  the  mayor  voting 
in  the  affirmative.  The  relator  made  some  attempt  to  allege  that  the  mayor, 
Holt,  directly  or  indirectly,  derived  some  financial  benefit  from  Mr.  Young's 
company;  that  some  of  the  aldermen  were  actuated  by  ill-will  towards  officers 
of  the  relator's  company,  and  wilfully,  arbitrarily,  and  without  reasonable 
cause  repeatedly  rejected  all  bids  without  assigning  any  cause  therefor.  It 
is  also  made  to  appear  that  the  charter  contains  a  provision:  "All  work  for 
the  city  or  either  ward  thereof  •  *  *  shall  be  let  by  contract  to  the 
lowest,  reasonable,  responsible  bidder."  No  statement  as  to  relator's  respon- 
sibility or  ability  to  perform  the  contract  is  made,  except  that  it  possesses 
a  franchise  to  furnish  electric  lighting.  Alternative  writ  being  issued,  |t 
motion  to  quash  was  made,  which  motion  was  granted  on  grounds  of  general 
insufficiency  to  entitle  the  relator  to  the  relief,  and,  relator  having  announced 
that  it  did  not  desire  to  amend,  the  proceedings  were  dismissed  with  costs 
in  favor  of  the  respondents,  from  which  judgment  or  order  relator  appeals. 

V.  J.  O'Kelliher,  for  appellant, 

P.  H.  Lynch,  City  Attj.  (A,  V.  Chisson  and  Oreene,  FairchUd, 
North  &  Parker,  of  counsel),  for  respondents. 
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Opinion  by  Dodge,  J. : 

Of  course,  the  relator  has  no  contract  ri^t  resulting  fnM 
tendering  bid  in  response  to  notice  expressly  reserving  ri^t  i 
ject  any  or  all  bids.  1  Page,  Contr.,  §  26;  Topping  v.  Swat 
E.  D.  Smith,  609 ;  Howard  v.  Maine  Indvst  School,  78  Me. 
3  AtL  657;  Leskie  v.  Haaeltvne,  155  Pa.  98,  26  Atl.  886;  A 
son  V.  Board,  122  Mo.  62,  27  S.  W.  610,  26  L.  R  A.  707.  Her 
the  recipient  of  the  bids  were  a  private  individual,  any  attem 
predicate  rights  upon  such  transaction  must  fail.  Relator 
tends,  however,  that  a  clear  public  duty  is  imposed  by  law  i 
the  respondents  to  enter  into  contract  with  the  lowest  bidder, 
therefore  mandamus  should  issue  to  compel  such  action.  1 
is  much  authority  against  the  right  of  a  mere  bidder  to  invoke 
remedy,  since  the  respondents'  duty  imposed  by  law,  whatev 
is,  is  so  imposed  for  the  welfare  of  the  public,  and  not  for 
tection  of  the  would-be  contractor.  State  ex  rel.  Phelan  v.  Bi 
24  Wis.  683 ;  People  v.  Board,  27  N.  Y.  378,  382.  Passing 
question,  however,  is  there  any  clear  public  duty  whatever 
posed  by  law  upon  the  conimon  council  to  enter  into  a  contrac 
street  lighting  with  the  relator  ?  The  only  provision  suggest 
that  "  all  work  for  the  city  *  *  *  shall  be  let  by  contra 
the  lowest  reasonable,  responsible  bidder."  Section  1,  subc. 
c.  56,  p.  254,  Laws  1882.  But  this  is  contained  in  a  chi 
which  confers  upon  the  common  council  all  the  usual  autb 
and  duty  to  consider  and  control  questions  of  policy  in  muni< 
affairs.  Among  these  questions  is  that  of  street  lighting ;  whc 
the  streets  shall  be  lighted  at  all;  what  expense  can  proper! 
incurred  for  such  purpose ;  what  means  shall  be  employed ;  whe 
desired  results  can  best  be  accomplished  by  contract  or  by  mu 
pal  agency,  and  many  other  details.  In  considering  and  deci 
such  subjects,  the  common  council  is  within  its  legislative  fum 
where  courts  neither  will  nor  can  guide  or  control  it  Stat 
rel  Rose  v.  Superior  Court,  105  Wis.  651,  81  N.  W.  1046,  4 
R.  A.  819;  State  t\  Frost,  113  Wis.  623,  655,  88  K  W.  912 
N.  W.  015;  Madden  v,  Kinnerj,  116  Wis.  561,  569,  93  N, 
535;  TiUey  v,  Mitchell  121  Wis.  1,  10,  98  N.  W.  969,  105 
St.  Rep.  1016;  Harley  v.  Lindeman  (Wis.),  109  N.  W.  i 
People  V,  Board,  49  Barb.  259;  Grant  v.  Common  Council 
Mich.  274,  91  N.  W.  997.     So  far  as  appears  by  the  relation, 
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of  these  questions  of  policy  have  yet  been  decided.  The  taking  of 
bids  upon  any  one  of  several  plans  may  well  be  merely  to  acquire 
information  as  to  feasibility  or  cost  of  that  plan  as  a  basis  for  in- 
telligent decision  whether  that  or  some  other  is  most  for  the  public 
good.  The  council,  having  ascertained  the  price  at  which  they 
can  obtain  arc  lights  by  contract,  owes  to  the  public  the  duty  to 
consider  whether  some  other  type  of  lights  or  of  illumination  may 
not  be  for  public  benefit;  also  whether  the  city  might  not  better 
install  its  own  lighting  plant.  If  the  present  application  for  im- 
perative mandamus  were  granted,  all  these  questions  of  policy, 
for  three  years  at  least,  would  be  foreclosed.  The  court  would 
have  decided  upon  that  which  the  Constitution  places  within  con- 
trol of  the  legislature.  This  we  cannot  do,  nor  can  we  inquire 
into  the  motives  which  actuate  legislators  in  the  performance  of 
their  functions  as  such. 

For  these  reasons  there  is  obviously  as  yet  no  clear  duty  im- 
posed upon  the  council  by  law  to  make  contract  at  all,  hence,  of 
course,  none  to  enter  into  one  with  the  relator,  however  obvious 
the  want  of  authority  to  contract  with  any  other  bidder. 

Judgment  affirmed. 


San  Antonio  Gas  &  Elbctbic  Co.  v.  Baddebs  bt  al. 

Texas  Court  of  Civil  Appeals  —  May  22,  1907. 

46  Tex.  Civ.  App.  559,  103  8.  W.  229. 

1.  Death  from  Contact  with  Uninsulated  Wire  —  Liabilitt  of  Comfaht 
UNDER  Statute.  —  An  electric  company  is  liable  for  the  death  of  person 
from  contact  with  an  uninsulated  wire  under  a  statute  providing  that 
actions  for  actual  damage  on  account  of  injuries  causing  the  death  of 
any  person  may  be  brought  when  the  death  is  caused  by  the  wrongful 
act,  negligence,  unskillfulness,  or  default  of  another. 

Violation  of  Ordinance  As  Evidence  of  Neglisenoe.  —  Violation  of 
a  city  ordinance  by  connecting  electric  light  wires  without  permission  of  the 
inspector  is  evidence  of  negligence.  And  where  a  person  wires  a  building  in 
violation  of  a  city  ordinance  he  cannot  recover  from  an  electric  light  company 
for  shock  from  an  incandescent  light,  if  the  violation  of  the  ordinance  con- 
tributed to  the  accident.  Brunelle  v.  Lowell  Electric  Light  Co.,  ante^  74  N.  E. 
676.  Violation  of  an  ordinance,  regulating  the  erection  and  protection  of 
wires  by  an  electric  r»ompany,  is  prima  facie  evidence  of  negligence.  Common- 
ioealth  Electric  Co.  v.  Rose,  ante,  214  111.  545,  73  N.  E.  780.    Thus,  the  failure 
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2.  Insulation  —  Duty  of  Ei^cnuc  Company.  —  It  is  tbe  duty  of  an  eleetrk 

company  to  have  its  wires,  to  which  the  public,  or  persons  whose  dntiei 
call  them  in  proximity  thereto,  will  be  exposed,  insulated. 

3.  Same  —  Neougence.  —  Where  the  defective  and  dangerous  condition  of  as 

electric  company's  wires,  at  a  place  where  employees  of  a  telephone  eooi- 
pany  would  in  the  course  of  their  work  be  called,  continued  for  months, 
and  until  an  employee  of  the  telephone  company  met  his  death  therefrom, 
and  this  dangerous  condition  was  due  to  the  failure  of  the  electric  com- 
pany's employees  failing  to  finish  their  work,  the  electric  company  wu 
negligent. 

4.  Failure  to  Comply  with  Obdinancb  —  Nbouobncb  Pes  Sb.  —  Where  as 

electric  company  failed  to  properly  insulate  its  wires,  as  required  bj  a 
city  ordinance,  it  was  guilty  of  negligence  per  «e. 

5.  iNSTBUcnoNS.  —  In  an  action  against  an  electric  company  and  a  telephone 

company  for  injuries  sustained  by  an  employee  of  the  latter  company,  an 
instruction  which  simply  told  the  jury  that,  as  between  the  defendants, 
one  was  responsible  to  the  other,  in  case  plaintiff  was  allowed  a  reocytery 
against  both,  was  not  misleading. 

Appeal  by  defendant  gas  and  electric  company  from  a  judgment 
in  favor  of  plaintiff.     Affirmed, 

Ogden,  Brooks  <&  Napier,  for  appellant 

H.  C.  Carter  and  Perry  J,  Lewis,  for  appellee. 

Opinion  by  James,  C.  J. : 

Minnie  Lee  Badders,  the  widow  of  Earnest  N.  Badders,  for  her- 
self and  as  next  friend  of  their  children,  brought  this  suit  against 
appellants,  the  San  Antonio  Gas  &  Electric  Company  and  tiie 
Southwestern  Telegraph  &  Telephone  Company,  for  damages  for 
the  killing  of  Earnest  N.  Badders,  a  telephone  inspector,  in  tiie 
employ  of  the  latter  company,  on  or  about  June  5,  1905.  The 
petition  alleged  his  duty  to  ascend  one  of  the  poles  for  the  purpose 
of  loosening  and  uncrossing  wires,  and  while  so  engaged,  in  order 
to  reach  the  telephone  company's  wires,  he  passed  in  close  prox- 
imity to,  or  came  in  contact  with,  the  wires  of  the  said  gas  and 

of  a  telephone  company  and  a  street  railway  company  to  comply  with  a  city 
ordinance,  prescribing  the  respective  location  of  their  wires,  is  prima  facie 
evidence  of  negligence.  Southwestern  Telegraph  d  Telephone  Co.  v.  Myane. 
Ill  S.  W.  987.  As  to  the  failure  of  an  electric  light  company  to  comply  with 
an  ordinance  as  to  the  stringing  of  its  wires,  see  Stark  v.  Muskegon  Traction 
d  Lighting  Co.,  ante,  12  Detroit  T^gal  News  650,  104  N.  W.  1100.  The  failure 
of  an  electric  company  to  comply  with  a  city  ordinance  as  to  the  maintenance 
of  its  wires  does  not  render  it  liable  for  the  death  of  a  trespasser.  Burnett  v. 
Ft.  Worth  L.  d  P.  Co.,  117  S.  W.  175. 
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electric  company,  which  were  stretched  on  the  sides  of  the  said 
pole  of  the  telephone  company.  The  said  gas  and  electric  com- 
pany's wires  conducted  a  powerful,  dangerous,  and  deadly  current 
of  electricty  of  about  2,200  volts,  and  they  were  strung  alongside 
the  pole  of  the  telephone  company  several  feet  under  its  wires,  and 
in  such  manner  and  proximity  that  a  person  ascending  the  pole 
had  to  come  in  close  proximity  or  in  contact  with  them,  and  at  a 
point  near  the  pole  the  electric  light  wires  were  uninsulated  and 
wholly  uncovered,  so  that  the  current  would  pass  to  the  body  of 
one  climbing  the  pole.  That  the  said  gas  and  electric  company 
was  negligent  in  having  and  permitting  the  wires  to  be  placed  and 
maintained  in  such  position  uninsulated.  That  the  telephone 
company  was  negligent  in  having  and  permitting  the  electric  com- 
pany to  have  and  maintain  its  wires  along  its  pole,  and  in  permit- 
ting same  to  be  uninsulated.  That,  while  ascending  said  pole  to 
attend  to  the  telephone  wires,  the  said  Badders,  without  knowledge 
or  notice  of  the  danger  so  created,  came  in  close  proximity  to,  and 
in  contact  with,  said  wires,  and  received  the  shock  which  caused 
his  death.  The  petition  further  alleged  that  there  was  in  force  a 
city  ordinance  regulating  and  governing  the  construction  and 
maintenance  of  wires  for  conducting  electricity,  which  enacted, 
in  substance,  that  live  wires  must  have  an  approved  weather  or 
rubber  insulating  covering,  and  be  so  spliced  or  joined  as  to  be 
both  mechanically  and  electrically  secure  without  solder,  and  the 
joints  must  then  be  soldered  to  insure  preservation,  and  covered 
with  an  insulation  equal  to  that  of  the  conductors ;  and  that  wires 
must  be  so  placed  that  moisture  cannot  form  a  cross-connection 
between  them,  not  less  than  a  foot  apart^  and  not  in  contact  with 
any  substance  other  than  their  insulating  supports.  And  it  wa& 
alleged  that  a  violation  of  this  ordinance  was  made  a  misdemeanor 
and  punishable.  The  petition  alleged  the  violation  of  the  ordi- 
nance, in  that  the  wires  did  not  have  an  approved  weather  or  rub- 
ber insulating  covering,  and  at  a  point  near  the  pole  did  not  have 
any  covering  or  insulation  at  all ;  that  said  wires  were  not  placed 
more  than  a  foot  apart,  etc.  The  gas  and  electric  company  pleaded 
general  denial ;  also,  that  deceased  came  to  his  death  by  an  acci- 
dental fall;  also,  through  his  contributory  negligence;  also,  that 
it  occurred  from  the  negligence  of  the  telephone  company  in  per- 
mitting its  pole  to  lean  over,  instead  of  being  kept  in  a  perpen- 


denial,  contributory  negligence,  and 
and  wires  were  in  good  conditi<m; 
pany  had  caused  ita  heavy  voltage 
ant's  wires,  and  had  left  two  naked  ji 
which  would  shock  and  kill  any  one 
that  said  wires  had  been  so  placed  a: 
that  it  was  not  the  active  wrongd< 
was  the  cause  of  the  injuiy,  and  pi 
supplemental  answer  the  telephone 
was  out  of  perpendicular,  and  deni 
contact  with  a  voltage  wire.  Plain 
alleged  that,  if  the  guy  wire  was  in  : 
electric  light  company,  then  such  d( 
mitting  it  to  be  so.  There  was  a 
against  the  gas  and  electric  company 
Appellant's  first  assignment  of  er 
instruct  the  jury  to  return  a  verdict 
is  that  the  undisputed  evidence  shov 
gence  causing  the  death  of  Baddere, 
lant's  servants,  and  not  negligence  ol 
assignment,  which  complains  of  a 
peats  by  propositions  the  same  oont 
undisputed  evidence  shows  that  the 
insulated  by  ita  linemen  Kuhlmann 
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phone  pole,  dose  to  the  pole,  and  both  were  uninsulated  eight  to 
ten  inches  from  the  pole.  The  bare  and  uninsulated  places  were 
from  eight  to  ten  inches  in  length.  These  wires  were  highly 
cfaarged,  and  deceased,  an  employee  of  the  telephone  company, 
while  ascending  the  pole  in  the  performance  of  his  duties,  came 
in  contact  with  said  exposed  parts,  and  was  killed.  It  also  ap- 
pears that  from  six  to  ten  weeks  previous  these  wires  had  burnt 
out  by  coming  in  contact  with  the  pole,  and  a  man  sent  to  make 
temporary  repairs,  who  got  them  so  they  would  run  that  night  and 
left  an  order  for  the  lineman  to  fix  them  permanently.  The  next 
day  Kuhlmann  and  Henry,  linemen,  were  sent  to  do  this  work. 
Kuhlmann  testified : 

"We  found  them  in  bad  condition,  with  a  lot  of  slack  in  them,  seems 
where  some  one  had  been  up  there  and  fixed  them  temporarily.  We  pieced 
them  out  and  transferred  them  around  the  guy  that  was  holding  the  telephone 
pole.  I  got  on  the  telephone  pole  and  pieced  them  out,  and  Mr.  Henry  drew 
them  over  to  the  gas  and  electric  company's  pole,  and  tied  them  on  there, 
and  intended  to  solder  and  fix  them  up  —  these,  joints  —  about  fourteen  or 
sixteen  inches  away  from  the  telephone  pole,  on  the  north  side;  but  it  had 
been  raining.  That  is  why  we  left  them  to  be  taped,  soldered,  and  insulated 
at  some  future  date,  and  we  just  neglected  it,  that  is  all,*'  etc. 

Henry  testified  that  they  did  not  solder  or  tape  the  joints,  and 
did  not  go  back  there  afterwards,  just  neglected  it.  Kuhlmann 
had  the  order,  marked  it  "  O.  K.,"  and  turned  it  in.  Kuhlmann 
testified  he  didn't  know  that  the  company  had  any  one  to  look  after 
things  of  that  kind  and  see  that  high  voltage  wires  are  not  left 
exposed.  Henry  testified  that  he  never  told  the  line  foreman 
about  it;  that  it  was  his  duty  to  see  that  it  was  properly  done; 
that  his  orders  were  carried  out,  but  he  was  not  with  them  at  the 
time.  The  foreman  testified  that  he  sent  out  the  linemen  to  do 
this  work,  but  did  not  know  how  they  had  done  it  until  after  the 
death  of  Badders.  He  stated  also  that  he  went  to  the  scene  of  the 
accident  the  next  morning,  and  from  his  buggy  saw  but  two  unin- 
sulated joints  just  north  of  the  telephone  pole.  As  Kuhlmann  and 
Henry  stated  they  left  four  joints,  two  north  of  the  telephone  pole 
and  two  near  the  gas  company's  pole,  appellee  states  it  as  a  fair 
inference  that  those  at  the  gas  company's  pole  had  been  in  the 
meantime  insulated.  The  defendant's  superintendent  testified 
that  the  foreman  would  give  the  linemen  a  card  indicating  the 
work  to  be  done ;  that  he  did  not  inspect  the  work  to  see  that  it  was 
properly  done,  and  did  not  know  any  further  about  the  work,  ex- 
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cept  what  the  card  told  him ;  that  the  foreman  owed  no  duty  to  i 
that  the  work  was  properly  done,  and  did  not  go  around  after  I 
men  to  see  that  it  was  properly  done.  The  ordinance  of  the  c 
as  set  forth  in  the  petition  was  established. 

The  above  forms  substantially  the  testimony  upon  which  \ 
pellant  contends  that  there  was  no  negligence  or  default  of  apjp 
lant  itself;  in  other  words,  that  the  act  which  caused  this  dei 
was  solely  the  act  of  its  employees,  for  which  it  is  not  made 
sponsible  by  article  3017,  Rev.  St  1895.  We  are  of  opinion  tl 
the  claim  is  not  well  founded.  The  second  clause  of  said  arti 
provides  that  actions  for  actual  damage  on  account  of  injur 
causing  the  death  of  any  person  may  be  brought  when  the  de^ 
is  caused  by  the  wrongful  act,  negligence,  unskillfulness,  or 
fault  of  another.  This  reaches  all  persons  and  private  oorpc 
tions.  It  was  a  duty  imposed  by  law  upon  appellant  to  have 
wires  to  which  the  public,  or  persons  whose  duties  called  them 
proximity  to  them,  would  be  exposed,  insulated.  This  was  h 
in  Standard  Light  &  Power  Compamf  v.  Mttncey,  8  Am.  Ele 
Cas.  714,  33  Tex.  Civ.  App.  416,  76  S.  W.  931,  in  a  case  wh 
there  was  no  statute  nor  ordinance  expressly  imposing  the  di 
The  duty  was  held  to  be  one  which  the  company  could  not  di^ 
itself  of.  To  the  same  effect  is  Citizens'  Tel.  Co.  v.  Thomas 
Am.  Electl.  Cas.  950,  99  S.  W.  879,  17  Tex.  Ct.  Rep.  532. 
both  eases  the  Supreme  Court  refused  a  writ  of  error.  The 
timony  here  was  amply  sufficient  to  establish  negligence  or  defa 
of  appellant  in  respect  to  its  duty  to  have  its  wires  insulated. 
Joyce  on  Electric  Law,  §  445,  it  is  stated  that  "  a  company  mi 
taining  electrical  wires,  over  which  a  high  voltage  of  electric 
is  conveyed,  rendering  them  highly  dangerous  to  others,  is  un 
the  duty  of  using  the  necessary  care  and  prudence  at  places  wl 
others  may  have  the  right  to  go,  either  for  work,  business, 
pleasure,  to  prevent  injury.  It  is  the  duty  of  the  company,  un 
such  conditions,  to  keep  the  wires  perfectly  insulated,  and  it  n 
exercise  the  utmost  care  to  maintain  them  in  this  condition  at  s 
places."  But  applying  the  test  of  ordinary  care,  the  evide 
here  is  sufficient.  The  defective  and  dangerous  condition  of 
wires  in  question,  at  a  place  where  employees  of  the  teleph 
company  would  in  the  course  of  their  work  be  called,  contin 
for  months,  and  until  Badders  met  his  death.  Appellant  says  1 
it  had  sent  out  competent  linemen  to  repair  the  wires  and 
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them  in  proper  condition,  including  insulation,  and  these  men 
reported  the  work  done ;  that  it  had  no  notice  to'  the  contrary  until 
Badders  was  killed ;  and  that  in  this  it  exercised  all  the  care  that 
was  required  of  it.  The  contention  of  appellant  might  be  sound, 
if,  while  the  linemen  were  engaged  in  repairing  the  wires,  some 
act  of  theirs  had  caused  the  death  of  a  person ;  but  they  were  not 
working  with  the  wires  when  Badders  was  killed.  Their  work  was 
ended,  and  it  was  the  condition  in  which  they  left  the  wires,  and 
the  allowing  of  them  to  remain  in  that  condition,  which  was  the 
cause  of  his  death.  If  the  duty  was  imposed  on  the  company  to 
exercise  ordinary  care  with  respect  to  maintaining  its  said  danger- 
ous wires  in  a  safe  condition,  it  was  not  error  of  which  appellant 
can  complain,  for  the  court  to  submit  to  the  jury  the  question  of 
its  negligence  in  permitting  such  conditions  to  exist  for  so  long  a 
time,  relying  altogether  on  the  report  of  its  employees.  It  would 
be  a  proper  consideration  whether  or  not  some  inspection  from 
time  to  time  of  its  lines  (which  in  this  instance  was  not  attempted) 
was  called  for  in  the  exercise  of  the  proper  care  in  the  discharge 
of  this  character  of  duty.  Certainly  a  delay  of  so  long  a  time  in 
discovering  and  remedying  such  conditions  of  its  wires  would 
indicate  negligence  or  default.  The  failure  of  appellant  to  have 
the  wires  insulated  was,  by  reason  of  the  ordinance,  negligence 
per  86,  The  duty  of  their  proper  maintenance  was  expressly  im- 
posed on  appellant,  and  we  hold,  in  accordance  with  the  cases 
above  cited,  that  the  fact  that  the  dangerous  condition  of  the  wires 
was  due  to  its  employees  failing  to  finish  their  work,  and  leaving 
it  in  a  dangerous  condition,  does  not  detract  from  its  character  as 
the  act  or  omission  of  appellant  itself. 

The  third  assignment  complains  of  the  refusal  of  this  instruc- 
tion: 

"  You  are  instructed  that  the  defendant  the  San  Antonio  Gas  and  Electric 
Company  is  not  responsible  to  plaintiffs  for  the  negligence,  if  any,  of  its 
senrants  Kuhlmann  and  Henry,  or  either  of  them,  in  leaving  the  joints  on  its 
wires,  just  north  of  the  telephone  pole,  bare  and  uninsulated  at  the  time 
they  repaired  the  same,  and  in  arriving  at  your  verdict  you  will  not  consider 
the  said  act  of  said  servants,  or  either  of  them,  in  leaving  said  joints  bare 
and  uninsulated  at  the  time  they  repaired  the  same." 

What  has  been  said  is  against  the  propriety  of  this  charge.  It 
would  virtually  have  given  the  jury  to  understand  that  appellant 
was  not  responsible,  in  this  case,  for  allowing  the  wires  to  remain 
in  the  condition  they  were  left,  in  by  Kuhlmann  and  Henry. 
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The  fourth  asBignmeut  complains  of  this  paragraph  of  iIm 
charge: 

"  In  the  event  jou  abonld  find  in  favor  of  Uie  plMntiffa  mgkintt  both  ttt 
d«feiidttiita,  then  1  charge  that  fon  Sod  a  verdict  in  favor  of  tlw  Stwith^Hhii 
Telegraph  and  Telepbona  Oampany  for  the  amount  th«t  yoa  Hod  in  fane 
of  the  plaintiffs  against  the  defeadwita." 

Ab  the  jury  found  only  against  the  gas  and  electric  compti^, 
the  only  propoeition  that  could  avail  appellant  anything  is  that  h; 
this  chai^  the  judge  told  the  jury  that  in  his  opinion  the  gas  and 
electric  company  was  at  fault,  and  was  the  active  wrongdoer,  and 
was  therefore  calculated  to  influence  the  jury  to  render  a  veidifl 
against  appellant.  The  chaige  simply  told  the  jury  that,  as  be- 
tween the  defendants,  one  was  responsible  to  the  other,  in  ea«e 
plaintifiF  was  allowed  a  recovery  against  both.  The  charge  had  no 
reference  to  any  finding  as  between  plaintiff  and  defendants,  and 
that  matter  was  left  entirely  to  the  jury.  No  jury  of  comnKn 
understanding  could  have  been  misted  as  the  proposition  chuge. 
We  take  occasion  to  state  here  that  the  assignment  of  error  refei? 
to  said  charge  as  one  requested  by  defendant.  This  does  not 
appear  to  have  been  so  from  the  record,  and  counsel  for  both 
parties  have  filed  with  us  an  agreement  showing  such  reference  lo 
have  occurred  through  inadvertence  in  the  preparation  of  the 
assignment,  and  wo  have  so  dealt  with  it. 

The  sixth  and  seventh  assignments  go  to  the  overruling  of  tItP 
motion  for  new  trial  because  the  verdict  was  contrary  to  the  law 
and  evidence,  in  that  there  was  no  evidence  to  show  that  appellant 
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Cbouch  v.  City  of  McKinnby. 

TeflNW  Court  of  Civil  Appeals  —  June  15,  1907. 

104  S.  W.  518. 

1*  ICAHfTKNAircB  or  Elboiuo  Plaivt  bt  Citt  —  Saib  or  Sulpkus  Powbi.  — 
A  city  maintaiiiiiig  an  electric  plant  pursuant  to  statute,  may  sell  the 
•orplus  power  to  private  citizens  after  discharging  its  duty  to  the  public. 

2.  Sams  —  lif  JUivcnoN.  —  An  injunction  will  not  be  granted  restraining  a 

city  maintaining  an  electric  plant  from  selling  the  surplus  power  to 
private  citLeens,  where  it  appears  that  the  city  has  lighted  the  streets  to 
the  best  of  its  ability. 

3.  VtLAjfCHiSES.  —  A  city  has  no  power  to  grant  an  exclusive  franchise  for 

the  lighting  of  its  streets. 

Appeal  by  plaintiffs  and  an  intervener  from  a  judgment  for 
defendant.    Affirmed. 

M.  H.  Oamett,  O.  R.  Smith,  and  Abemathy  &  Abemathy,  for 
appellanta 

/.  E.  Reeves  and  Abemathy  &  Mcmgum,  for  appellee. 

Opinion  by  Rainey,  C.  J. : 

This  suit  was  instituted  by  J.  P.  Crouch  and  J.  P.  Burrus  to 
enjoin  the  city  of  McKinney  and  its  officers  to  restrain  the  said 


ohises.  «•  The  rule  is  well  settled  that  a  municipal  cor- 
poration, in  the  absence  of  statutory  authority,  cannot  grant  to  a  private 
eorporation  the  exclubive  right  to  use  its  streets  for  the  purpose  of  supplying 
electric  light.  But  nn  ordinance  which  merely  permits  an  electric  company 
to  use  the  streets,  without  granting  an  exclusive  privilege,  is  valid.  Crovoder 
V.  Town  of  Sullivan,  3  Am.  Electl.  Cas.  72,  128  Ind.  486.  Although  an  ordi- 
nance granting  a  franchise  to  an  electric  light  company  declares  it  to  be 
"  permanent  and  perpetual,''  this  does  not  invalidate  the  entire  ordinance. 
Levie  v.  City  of  Neiolon  and  Newton  Electio  Co.,  6  Am.  Electl.  Cas.  13. 

A  grant  by  the  legislature  of  exclusive  privileges  to  a  corporation  should 
be  construed  strictly  against  the  corporation.  Thus,  a  statute  relative  to 
"  companies  for  the  manufacture  of  gas,  or  the  supply  of  light  or  heat  to  the 
public  by  any  other  means "  does  not  embrace  electric  lighting.  Scranton 
Electric  Light  d  Heat  Co.  v.  Scranton  Illuminating,  Heat  d  Potoer  Co.,  3  Am. 
Electl.  Cas.  499,  122  Pa.  164.  In  the  case  of  Orand  Rapids  Electric  Light  d 
Power  Co.  v.  Orand  Rapids  Edison  Electric  Light  d  Fuel  Oas  Co.,  2  Am. 
Electl.  Cas.  152,  33  Fed.  659,  it  was  held  that  there  was  no  power,  express  or 
implied  in  the  common  council  of  a  certain  city  to  grant  to  one  electric  light 
company  the  exclusive  privilege  of  using  the  streets  of  said  city  for  the 
maintenance  of  its  lines. 

See  also  8  Am.  Electl.  Cas.  64-80,  and  note,  and  Water,  Light  d  Oas  Co,  v. 
City  Hutchinson  et  aL,  on^e. 
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city  from  furnishing  electric  lights  to  private  citizens  to  be  Ufle 
in  their  private  and  business  houses.  It  was  alleged  that  th 
furnishing  of  said  light  to  individuals  would  decrease  the  e£Scienc 
and  effectiveness  of  the  street  lights  already  established  and  pn 
vent  the  establishment  of  other  street  lights  needed  by  the  city 
also,  that  it  was  in  contravention  of  the  constitution  of  the  Stat 
and  the  charter  under  which  said  city  is  operating ;  also,  that  i 
was  diverting  the  revenues  of  the  water  plant  to  the  operation  c 
the  electric  plants  thereby  using  money  procured  by  taxation  for 
purpose  not  authorized,  when  said  revenues  should  be  applied  I 
the  betterment  of  said  water  system ;  also,  that  the  city  is  fumisl 
ing  said  lights  to  individuals  at  less  than  the  cost  of  productioi 
and  to  maintain  the  said  incandescent  system  will  necessitate  lar{ 
expenditure  of  money  that  can  be  derived  only  from  taxatioi 
which  will  not  be  used  for  public  purposes,  but  for  private  gai 
alone.  A  temporary  injunction  was  granted,  and  the  defendan 
answered  and  filed  a  motion  to  dissolve.  The  McKinney  Electr 
Light  &  Motor  Power  Company  filed  a  plea  of  intervention,  i 
which  defendants  filed  an  answer.  The  motion  to  dissolve  wi 
presented  to  the  judge  in  vacation,  and  the  same  was  sustained 
and  plaintiff  and  interveners  excepted.  Thereafter  motion  wj 
made  to  the  court  to  reinstate,  and  plaintiff  and  interveners  l 
leave  of  court  filed  their  first  supplemental  petition.  The  excej 
tions  of  plaintiff  and  interveners  were  overruled,  and  they  dul 
excepted,  and  the  cause  was  continued  without  prejudice.  At  tl 
September  term  following,  the  motion  to  reinstate  was  overrules 
to  which  exceptions  were  duly  taken.  The  case  was  tried  before 
jury,  and  verdict  and  judgment  were  rendered  for  defendants,  au 
plaintiff  and  interveners  appeal. 

The  first  and  second  assignments  of  error  complain  of  the  actio 
of  the  court  in  overruling  the  motion  to  reinstate  the  injunctioi 
On  the  hearing  of  the  motion  to  reinstate  no  statement  of  the  ev 
dence  is  embodied,  if  any  was  adduced,  or  incorporated  in  th 
record,  and,  as  the  case  was  tried  on  its  merits,  we  will  only  coi 
sider  the  case  from  the  evidence  and  proceedings  on  the  trial  i 
determining  whether  there  was  error  committed.  The  city  of  M( 
Kinney  is  operated  under  the  general  laws  of  the  State  inco 
porating  cities  and  towns.     Article  421,  Rev.  St.  1895,  reads: 

"To  provide  for  lighting  the  streets  and  erecting  lamp  posts  therein,  ai 
regulating  thereof,  and  from  time  to  time  create,  alter,  or  extend  lamp  di 
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tiicts,  to  exclusively  r^^late,  direct,  and  control  the  laying  and  repairing  of 
the  gas  pipes  and  gas  fixtures  in  the  streets,  alleys,  sidewalks,  and  elsewhere.*' 

The  city  established  an  electric  light  plant  in  connection  with 
its  water  plant  and  installed  thirty-one  arc  lights  in  different  parts 
of  the  city.  It  granted  to  certain  corporations  a  franchise  to  in- 
stall an  electric  light  plant  to  furnish  the  citizens  lights  for  their 
private  and  business  houses.  This  franchise  is  now  held  by  inter- 
vener the  McKinney  Electric  Light  &  Motor  Power  Company. 
It  is  conceded  by  appellants  that  the  city  had  the  power  to  install 
the  electric  light  plant  for  the  purpose  of  lighting  the  streets,  but 
that  its  power  ceased  there,  and  that  it  has  not  the  power  to  furnish 
electric  power  to  individuals  for  lighting  private  and  business 
houses,  until  all  portions  of  the  city  are  furnished  street  lights. 
There  are  some  portions  of  the  city  that  are  not  supplied  with 
street  lights,  but  this  condition*  exists  for  the  want  of  funds  to 
install  them.  The  people  of  the  city  voted  the  issuance  of  bonds 
for  installing  the  electric  light  plant.  The  proceeds  of  the  sale 
of  said  bonds  were  exhausted  in  installing  said  plant  and  the 
thirty-one  arc  street  lights,  and  no  funds  remain  for  the  extension 
of  the  street  lights.  The  capacity  of  the  electric  plant  is  much 
greater  than  necessary  for  the  lighting  of  the  streets,  and  the 
excess  or  surplus  is  used  by  the  city  in  supplying  lights  to  in- 
dividuals for  their  private  use.  When  the  city  has  a  surplus  of 
power,  after  discharging  its  duty  to  the  public,  there  seems  to  be 
no  question  of  its  authority  to  sell  the  excess  to  private  citizens. 
Nalle  V,  City  of  Austva  (Tex.  Civ.  App.),  21  S.  W.  380;  City  of 
St.  Louis  V.  The  Maggie  P.  (C.  C),  26  Fed.  204;  Joyce  on  Elec- 
tric Law,  §  237 ;  Power  Co.  v.  City  of  Colorado  Springs,  105  Fed. 
1,  44  C.  C.  A.  333.  But  it  is  contended  that  as  long  as  portions 
of  the  city  remained  unlighted  there  could  be  no  excess  of  elec- 
tricity that  could  be  disposed  of  by  the  city.  This  contention  we 
do  not  think  tenable.  The  government  of  the  city  has  been  in- 
structed to  a  mayor  and  board  of  aldermen,  and,  so  long  as  the 
affairs  of  the  city  are  conducted  in  a  reasonably  judicial  manner, 
their  acts  will  not  be  interfered  with.  No  fraud  is  alleged  on  the 
part  of  council  in  conducting  the  city  government,  and,  "  unless 
the  council  is  transcending  its  powers,  or  some  clear  right  has  been 
withheld,  or  wrong  perpetrated  or  threatened,"  the  parties  are  not 
entitled  to  invoke  the  power  of  the  court  1  Dillon,  Mun.  Cor. 
69 
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(4th  Ed.),  §  95.  All  the  proceeds  derived  from  the  sale  of 
electric  light  bonds  had  been  consumed  in  the  installation  of 
plant  and  street  lights.  The  coimcil  had  used  their  discretion 
placing  the  lights  for  the  streets,  and  it  was  not  practicable 
extend  them  to  other  parts  of  the  city.  Under  these  conditic 
rather  than  to  have  let  the  surplus  power  of  the  plant  remain  i( 
it  was  better  to  sell  such  surplus  of  the  electricity  that  was  j 
duced  for  private  use. 

The  appellant  complains  of  the  third  paragraph  of  the  ecu 
charge,  which  reads  as  follows : 

"(3)  If,  therefore,  you  believe  from  the  evidenee  that  the  said  electric  L 
plant  owned  and  operated  by  the  city  has  no  more  power  than  is  neoesi 
to  furnish  a  suflScient  number  of  arc  lights  for  the  reasonable  lighting  of 
city's  streets,  alleys,  and  other  highways,  looking  to  the  necessities  and 
veniences  of  the  inhabitants  of  said  city,  and  looking  also  to  the  finaii 
ability  of  said  city  to  furnish  said  lights,  and  if  you  further  believe  from 
evidence  that  the  maintaining  of  the  present  system  of  commercial  lij 
materially  impairs  the  usefulness  of  said  plant  for  so  lighting  said  streets 
alleys  of  said  city,  you  will  find  for  plaintiffs,  and  also  for  the  intervener 
McKinney  Electric  Light  &  Motor  Power  Company;  but,  in  any  event, 
will  find  against  the  intervener  J.  W.  Webb." 

The  propositions  submitted  under  this  assignment  are,  in  effc 
That  it  placed  the  burden  on  plaintiff  to  show  that  the  plant  1 
no  more  power  than  was  necessary  to  furnish  a  suflScient  num 
of  arc  lights  for  the  reasonable  lighting  of  the  streets,  and,  a 
that  the  maintenance  of  the  present  system  of  commercial  lig 
materially  impairs  the  usefulness  of  said  plant  for  lighting 
streets;  whereas,  if  either  proposition  was  established,  plain 
would  be  entitled  to  recover.     That  it  also  placed  the  burden 
appellants  of  showing  that  the  city  had  the  financial  ability 
furnish  lights  for  the  streets.     We  do  not  think  the  charge  ^ 
more  onerous  than  the  law  required.     The  appellants  based  tl 
right  to  the  injunction  upon  the  ground  that  the  city  did  not  h 
the  power  to  furnish  commercial  lights,  and  it  devolved  upon 
pellants  to  show  the  nonexistence  of  such  power.     If  the  city  ' 
not  financially  able  to  extend  the  lighting  of  the  city,  it  had 
right  to  furnish  the  surplus  electricity  produced  for  private  \ 
The  city  had  exhausted   its  power  to  levy  more  taxes,   and 
ability  to  extend  the  street  lights  was  a  proper  matter  for  the  j 
to  consider.     It  was  not  improper  to  charge  the  jury  that 
service  should  be  "  materially  impaired."     A  slight  impairm 
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would  not  be  a  sufficient  ground  for  granting  the  injunction* 
Power  Co,  v.  City  of  Colorado  Springs,  supra. 

Assignments  Nos.  7  and  8  complain  of  the  refusal  of  special 
charges  which,  in  effect,  tell  the  jury  that  the  city  council  had  no 
right  to  sell  electricity  until  all  parts  of  the  city  were  sufficiently 
supplied  with  street  lights.  These  charges  ignore  the  financial 
ability  of  the  city  to  furnish  more  lights  for  the  streets.  In  this 
respect  we  think  they  are  erroneous  and  should  not  have  been 
given.  The  foregoing  applies  to  several  other  assignments  of 
error  made  to  the  charge  of  the  court  and  further  notice  here  is 
unnecessary. 

The  fifteenth  assignment  complains  of  the  court  in  charging  the 
jury,  in  effect,  that  it  was  the  duty  of  the  city  to  establish  and 
maintain  sufficient  mains  and  pipes  to  distribute  water  throughout 
the  city  reasonably  sufficient  for  the  convenience  of  its  inhabitants, 
and  until  it  had  done  so  it  had  no  right  to  divert  the  funds  of  said 
city  or  the  money  belonging  to  said  city  in  any  manner  derived 
from  its  waterworks  system  for  any  other  purpose,  and  if  they 
found  the  council  had  not  established  such,  and  are  using  the 
money  derived  by  taxation,  or  from  the  sale  of  its  water  for  the 
purpose  of  manufacturing  and  selling  conMnercial  lights,  to  find 
for  interveners.  The  evidence  shows  that  the  main  portion  of  the 
town  is  supplied  with  mains  and  pipes  for  the  distribution  of 
water,  and  the  extension  of  the  water  system  should  be  left  to  the 
sound  discretion  of  the  city  council.  The  proceeds  arising  from 
the  sale  of  water  was  more  than  sufficient  to  pay  the  expenses  of 
maintaining  the  system  as  installed,  and  the  surplus  moneys  or 
profits  derived  became  current  funds,  and  the  council  had  the  right 
to  divert  said  profits  to  other  needs  of  the  city.  Baaik  v.  City  of 
Terrell,  78  Tex.  450,  14  S.  W.  1003.  The  court  did  not  err  in 
refusing  said  charge. 

The  court  charged  the  jury  that  the  city  did  not  primarily  have 
power  to  furnish  lights  for  private  use,  but,  if  the  city  had  more 
power  than  was  sufficient  for  the  present  condition  and  needs  of 
the  city,  to  find  for  said  city.  There  being  a  surplus  of  power, 
the  coimcil  had  the  right  to  expend  current  funds  to  put  that  power 
in  use,  and  the  expanding  of  such  funds  in  supplying  electricity 
sold  to  its  citizens  for  private  use  was  not  in  derogation  of  the 
Constitution  relative  to  taxation. 
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That  intervener  had  a  franchise  to  furnish  the  inhabitants 
lights  did  not  prevent  the  city  from  exercising  the  ri^t  to  d 
The  franchise  of  intervener  was  not  exclusive,  and  had  su 
right  been  granted  by  the  city  it  would  have  been  void,  ac 
power  to  grant  such  a  frandiise  did  not  exist  in  the  city. 
of  Austin  V.  Nolle,  86  Tex.  620,  22  S.  W.  668,  960.  The  \ 
chise  granted  to  the  intervener  did  not  prohibit  the  city  i 
granting  a  similar  right  to  some  one  else,  nor  of  using  it  itse] 

Under  the  facts  the  jury  reached  the  correct  verdict^  and 
judgment  is  affirmed. 


LUBHBMANN  V.  LaCLEDE  GaSLIGHT  Co. 

Miasowri  —  8t,  Louis  Court  of  Aj^peaU  —  Oct,  22,  1907. 

127  Mo.  App.  213,  104  &  W.  112S. 

1.  INJUBT  TO  HOBSB  FBOM   CONTACTT  WITH   LiVB  WOBS  Ilf   STBOET  —  F 

MATE  Cause.  —  In  an  action  for  injuries  resulting  from  contact 
live  wires  in  the  street,  it  appeared  that  the  defendants'  electric 
wires  were  strung  over  coal  sheds,  thence  along  a  porch  and  down  \ 
first  floor  of  a  building;  that  the  insulation  of  the  wire  near  wh< 
was  fastened  to  the  comer  of  the  porch  was  off;  that  two  boys  pi 
on  top  of  the  coal  sheds  pushed  a  bailed  hay  wire  along  the  electric 
to  the  point  where  the  insulation  was  off;  that  this  hay  wire  hung 
in  the  street  in  a  pool  of  water;  that  plaintiff  drove  his  horse  intc 
wire,  resulting  in  the  death  of  the  horse  from  electric  shock  and  in 
to  the  plaintiff.  Held,  that  the  defendant,  not  being  responsible  fc 
act  of  the  trespassing  boys,  was  not  liable  for  the  injuries  sustained 

Injnrlea  to  Horaea  from  Electrloity.  —  As  to  injury  to  a  horse 
contact  with  a  pole  supporting  an  electric  sign,  see  Memphis  Consolidata 
d  Electric  Company  v.  Speers,  ante.  As  to  injury  from  contact  with  a  t 
wire  in  the  street,  see  Cleary  v.  St.  Louis  Transit  Co.,  ante;  Augusta  Ra 
d  Electric  Co.  v.  Weekly^  ante.  As  to  death  of  a  horse  from  contact  w 
wire  which  had  been  thrown  over  a  trolley  wire,  see  Jones  v.  Union  Ra 
Co.f  ante.  As  to  injury  to  a  horse  by  stepping  into  a  pool  of  water  ch 
with  electricity  escaping  from  a  railway  company's  wires  and  poles,  see  / 
stein  V.  Fairhaven  d  W.  R.  Co.,  ante.  As  to  death  of  a  horse  from  oc 
with  an  electric  light  wire  in  the  street,  see  Eagle  Hose  Company  v.  El 
Light  Co.,  post.  As  to  death  of  a  horse  by  contact  with  a  telephone  wi 
the  street,  which  had  been  broken  by  a  storm  and  had  fallen  across  an  el 
light  wire,  see  Aument  v.  Pennsylvania  Telephone  Co.,  ante. 

As  to  injury  to  horses  by  contact  with  rails  charged  with  electricity 
Wood  V.  Wilmington  City  Ry.  Co.,  ante,  and  note  thereunder  collatin 
cases  in  this  volume. 
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2.  SAifx  —  Duty  or  Elbotbio  OoMPAmr  to  Insuiatb  Wibbs.  —  The  duty 

of  an  electric  company  to  insulate  and  keep  its  wires  insulated  is  a 
continuing  one,  and  requires  careful  and  continuous  inspection. 

3.  8amb  —  Notice  or  Unsafe  Condition  or  Wibbs.  —  Notice  of  the  unsafe 

condition  of  wires  may  be  imputed  to  an  electric  company  on  evidence 
that  its  wires  have  been  in  that  condition  for  a  considerable  length  of 
time. 

4.  Same  —  Evidence.  —  Evidence  examined  and  held  to  be  sufficient  to  jus- 

tify a  jury  in  finding  an  electric  lighting  company  negligent  in  main- 
taining an  unsafe  wire. 

Appeal  by  plaintiff  from  a  judgment  overruling  his  moiion  to 
set  aside  a  nonsuit     Affirmed. 

W.  L.  Bohnenkamp,  for  appellant. 

Percy  Werner  and  R.  A.  Crabbs,  for  respondent 

Opinion  by  Bland,  P.  J. : 

The  Hugo  Dry  Goods  Company  has  a  three-story  building  cm 
the  northwest  comer  of  Twenty-third  street  and  Cass  avenue,  in 
the  city  of  St.  Louis.  The  building  fronts  on  Cass  avenue,  and 
runs  back  north  on  Twenty-third  street  to  an  alley.  The  first  floor 
of  the  building  is  occupied  by  the  company  as  a  store.  The  second 
and  third  floors  are  used  for  residence  purposes,  and  are  con- 
structed to  front  on  Twenty-third  street  A  wooden  porch  forty- 
five  feet  long  runs  along  the  east  side  of  the  building  for  the  benefit 
of  tenants  occupying  the  second  and  third  floors.  In  the  back 
yard  of  the  premises  are  coal  sheds  ten  to  fourteen  feet  high.  De- 
fendant maintains  a  line  of  electric  wires  strung  on  poles  about 
twenly-flve  feet  high  in  the  alley  running  on  the  north  side  of  the 
premises.  The  poles  are  much  higher  than  the  coal  sheds.  For 
the  purpose  of  furnishing  the  Hugo  Dry  Gk)ods  Company  electric 
light,  defendant  strung  a  wire  from  one  of  its  poles  in  the  alley, 
over  the  coal  sheds  to  a  comer  of  the  porch,  thence  along  the  porch, 
and  down  to  the  first  floor.  This  wire  inclined  downward  from 
the  pole  to  the  porch,  but  was  from  flve  to  six  feet  above  the  top 
of  the  sheds.  For  some  time  prior  to  May  4,  1905,  about  an  inch 
of  the  covering  or  insulation  of  the  wire  near  where  it  was  fastened 
to  the  comer  of  the  porch  had  been  off,  leaving  the  wire  exposed. 
From  what  cause  or  by  what  means  the  insulation  was  removed 
the  evidence  does  not  show.  On  said  date  two  boys  were  seen  on 
top  of  the  ooal  sheds  playing  with  a  baled  hay  wire,  the  end  of 
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which  had  been  bent  and  thrown  over  the  electric  wire.     Some  of 
the  witnesses  say  the  boys  were  trying  to  get  it  off  the  electric 
wire.     In  manipulating  the  wire  it  was  caused  to  slide  toward  the 
porch.     When  it  was  near  the  porch,  the  boys  went  to  a  nearby 
stable,  and  got  a  bunch  of  tangled  baled  hay  wire,  and  in  some 
manner  connected  it  with  the  down  wire,  and  pushed  it  along  the 
electric  wire  until  it  reached  the  spot  where  the  insulation  was  off. 
At  this  juncture  the  bunch  of  wires  were  in  a  pool  of  water  that 
had  collected  in  the  alley  from  a  recent  rain,  and  the  wires  b^n 
to  sputter  and  emit  sparks  of  electricity,  whereupon  the  boys  ran 
away.     In  a  few  minutes  thereafter  plaintiff  drove  a  milk  wagon 
into  the  alley  to  make  a  delivery  of  milk.     He  did  not  observe 
the  wires,  and  his  horse  stepped  into  them,  and  instantly  fell  to 
the  ground,  and  was  electrocuted  in  a  few  minutes.     When  the 
horse  fell,  plaintiff  leaned  over  the  side  of  his  wagon  to  see  what 
caused  him  to  fall,  and  was  thrown  from  the  wagon  by  the  force 
of  an  electric  current  into  the  alley,  where  he  received  several 
other  electric  shocks  from  coining  in  contact  with  the  horse's  feet 
as  he  kicked  in  his  death  struggles.       Plaintiff  was  picked  up, 
and  helped  to  a  drug  store.     The  action  is  to  recover  damages 
caused  by  the  electric  shocks.     The  negligence  alleged  is  that  de- 
fendant maintains  its  wires  in  a  careless  and  negligent  condition, 
and  negligently  failed  to  properly  insulate  them  and  negligently 
failed  to  keep  them  insulated  prior  to  and  on  the  day  of  the  acci- 
dent (May  4,  1905).     At  the  close  of  plaintiff's  case,  the  court 
gave  an  instruction  in  the  nature  of  a  demurrer  to  his  evidence, 
whereupon  plaintiff  took  a  nonsuit,  with  leave  to  move  to  set  the 
same  aside.     The  motion  to  set  aside  the  nonsuit  was  overruled, 
and  he  appealed  to  this  court 

The  question  presented  for  review  is  whether  or  no  plaintiff 
made  out  a  prima  fa^ie  case.  In  the  consideration  of  this  ques- 
tion, the  most  favorable  construction  that  it  will  admit  of  must 
be  given  to  plaintiff's  evidence,  and  every  reasonable  inference 
therefrom  in  his  favor  be  drawn.  It  is  in  evidence  that  a  short 
time  before  the  accident  defendant's  servants  were  at  the  premises 
reinsulating  the  wires  leading  along  and  down  from  the  porch. 
On  this  evidence,  and  on  the  evidence  that  the  uninsulated  portion 
of  the  wire  was  very  near  the  porch  and  was  plainly  to  be  seen, 
the  inference  should  be  drawn  that  if  defendant's  servants  saw 
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or  would  have  seeu,  if  they  had  exercised  ordinary  care,  that  the 
insulation  was  off  the  wire,  and  did  not  see  it,  or,  seeing  it,  failed 
to  reinsulate  it,  they  were  negligent.  Notice  of  tlie  unsafe  con- 
dition of  the  wire  may  also  be  imputed  to  defendant  on  the  evi- 
dence that  it  had  been  in  that  condition  for  a  considerable  length 
of  time.  Thorough  insulation  is  indispensable  to  confine  the  elec- 
tric curent  to  wire;  and  hence  the  duty  of  defendant  to  insulate 
and  keep  its  wires  insulated  was  a  continuing  one,  and  required 
careful  and  continuous  inspection.  Geismarun  v.  Missouri-Edison 
Electric  Co,,  8  Am.  Electl.  Cas.  569,  173  Mo.  678,  73  S.  W.  654; 
Winkelman  v.  Electric  Light  Co,,  9  Am.  Electl.  Cas.  335,  110  Mo. 
App.  184,  85  S.  W.  99.  We  think,  therefore,  that  on  the  evidence 
with  respect  to  the  condition  of  the  wire,  the  jury  would  have  been 
justified  in  finding  defendant  was  negligent  in  maintaining  an 
unsafe  wire.  But  the  mere  negligence  of  defendant  in  maintain- 
ing an  unsafe  wire  is  not  alone  sufficient  to  entitle  plaintiff  to 
recover.  It  is  essential  to  plaintiff's  cause  of  action  that  he  show 
the  negligence  complained  of  was  the  proximate  cause  of  his  in- 
jury. Lexicographers,  text-writers,  and  courts  have  repeatedly 
undertaken  to  define  proximate  cause.  The  definitions  given  by 
them  are  of  but  little  help  in  the  application  of  the  doctrine  to 
the  particular  facts  in  a  given  case,  unless  the  facts  fall  precisely 
within  those  of  the  cases  where  the  definition  has  been  applied. 
No  case  has  been  cited  where  the  facts  are  on  all  fours  with  the 
facts  of  the  case  in  hand.  Plaintiff,  however,  contends  they  are 
not  distinguishable  from  the  facts  in  the  case  of  Harrison  v. 
Kansas  City  Electric  Light  Company,  9  Am.  Electl.  Cas.  729,  195 
Mo.  606,  93  S.  W.  951,  7  L.  R.  A.  (N.  S.)  293.  In  the  Harrison 
case  defendant  maintained,  in  Kansas  City,  Mo.,  a  circuit  of  wires 
strung  on  poles  known  as  "  circuit  No.  32,"  which  was  only 
operated  at  night  time.  The  insulation  had  been  worn  off  the  wire 
by  the  limbs  of  a  tree  in  deceased's  yard  reaching  over  the  wire 
and  nibbing  against  it  when  the  wind  blew.  Deceased's  son,  a 
youth,  on  the  day  of  the  accident,  connected  a  copper  wire  to  de- 
fendant's wire  where  the  insulation  was  removed,  and  wrapped 
the  copper  wire  around  the  tree.  At  the  time  a  swing  of  cable 
wire  was  swung  to  one  of  the  limbs  of  the  tree.  One  of  the  cables 
was  too  long  and  was  wrapped  about  the  tree.  In  the  afternoon 
of  the  day  of  the  accident,  the  line  was  reported  to  the  company 
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to  be  ^^  in  trouble/'  and  a  lineman  was  sent  out  to  discover  and 
remove  the  difficulty.  He  failed  to  discover  the  down  wire  the 
boy  had  attached,  but  reported  tlie  line  '^  O.  K."  to  the  company, 
after  which  the  current  was  turned  on  at  about  7.25  p.  ii.  After 
the  current  was  turned  on,  the  boy  discovered  the  tree  aroimd 
which  he  had  wrapped  the  wire  was  burning,  and  got  an  ax  and 
chopped  the  wire  in  two,  leaving  it  swinging  in  the  air  about 
four  feet  above  the  ground.  His  father  stepped  out  of  the  house 
a  few  minutes  later,  and  took  hold  of  the  swing,  and  was  instacntly 
killed  by  the  electric  current  making  a  short  circuit  by  means  of 
the  cable  wire,  etc.  It  was  contended  that  the  negligence  of  de- 
fendant's lineman  in  reporting  the  line  "  O.  K."  was  not  the  proxi- 
mate cause  of  the  injury.  After  reviewing  several  of  the  Missouri 
cases  at  pages  623-626  of  196  Mo.,  pages  956,  957,  of  93  S.  W. 
(7  L.  R.  A,  [N.  S.]  293),  Marshall,  J.,  writing  the  opinion,  at 
pages  627,  628,  of  196  Mo.,  pages  957,  958,  of  93  S.  W.  (7  L.  R 
A.  [N.  S.]  293),  said: 

"The  negligence  of  the  lineman  was  the  negligence  of  the  defendant^  aad, 
if  he  failed  to  report  the  fact  that  he  had  not  discovered  and  remedied  the 
trouble,  his  failure  is  imputable  to  the  defendant.  Under  the  circumstances, 
there  is  no  escape  from  the  conclusion  that  the  defendant  was  negligent  in 
turning  on  the  current  of  electricity  after  it  knew  that  there  was  trouble, 
without  making  a  test  at  the  main  oflSoe  to  discover  the  true  state  of  affairs, 
and  without  positively  knowing  that  the  trouble  had  been  remedied.  The  fact 
that  its  negligence  would  not  have  resulted  in  the  injury  complained  of  except 
for  the  independent  intervening  negligence  of  the  son  of  the  deceased  does  not 
relieve  the  defendant  from  liability,  for  the  act  of  the  son  of  the  deceased 
could  not  have  produced  the  injury  unless  the  defendant  had  turned  on  the 
current  of  electricity,  nor  unless  there  had  also  been  a  second  ground  some- 
where else.  The  defendant's  negligence  was  therefore  a  direct  and  proximste 
cause,  or  one  of  the  direct  and  proximate  causes  which  concurred  with  the 
act  of  the  son  of  the  deceased  to  produce  the  injury,  and,  under  the  rule  in 
this  State,  the  defendant  is  liable." 

This  case  and  some  of  the  cases  cited  in  the  opinion  of  the 
learned  judge  seem  to  oppose  the  general  rule  that  the  proximate 
cause  is  one  from  which  a  man  of  ordinary  experience  and  sagacity 
could  foresee  or  contemplate  the  result  which  followed  might  prob- 
ably follow.  American  Express  Co.  v.  Risley,  179  111.  296,  53 
N.  E.  558 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Byrne,  100  Fed.,  loc. 
cit.  363,  40  C.  C.  A.  402 ;  Milwcmkee,  etc.,  Ry.  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  Ed.  256;  Railroad  Co.  v.  Woolley,  77  Miss ,  loc. 
cit.  943,  28  So.  26 ;  Enochs  v.  Railway  Co.,  145  Ind.,  loc.  cit.  637, 
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44  N.  £.  658 ;  16  Am.  &  Eng.  Enc  of  Law  436.  If  defendant's 
line  had  been  reported  or  discovered  to  be  ^'  in  trouble,"  and  it  had 
sent  a  ^*  trouble  man  "  out  to  discover  and  remedy  the  difficulty; 
and  he  had  failed  to  discover  the  wire  which  was  hooked  over 
defendant's  wire,  and  reported  the  line  ^^  O.  E./'  and  defendant 
had  then  turned  on  the  electric  current  and  the  injury  complained 
of  resulted,  the  case  would  be  on  all  fours  with  the  Harrison  case. 
But  defendant's  line  was  not  in  trouble  until  the  baled  hay  wire 
was  pushed  along  its  wire  to  the  point  where  the  insulation  was 
o£F,  and  this  was  not  done  until  a  few  moments  before  the  accident, 
and  it  seems  to  us  to  hold  the  defendant  liable  we  must  hold  it 
was  responsible  for  the  act  of  the  trespassing  boys.  To  do  this 
would  practically  make  defendant  an  insurer  of  the  lives  and 
limbs  of  every  person  against  loss  or  injury  caused  by  the  wrong- 
ful and  unlawful  tampering  with  its  wires  by  any  and  all  persons 
whomsoever.  Our  Supreme  Court  has  not  gone  so  far,  and  we 
will  not  take  the  step  of  our  own  volition. 

We  think  the  demurrer  to  the  evidence  was  properly  given,  and 
affirm  the  judgment     All  concur. 


LouiBVTLLE  Lighting  Co.  v.  Owens. 

Kentucky  Court  of  Appeals  —  Nov.  27,  1907. 

32  Ky.  L.  R.  283,  105  S.  W.  435. 

Ihjitbt  from  Faix  of  Elbctbic  STBiarr  Lamp  —  Negugence  —  Etidkngb. — 
In  an  action  for  injuries  sustained  by  a  traveler  who  while  passing  along 
the  street  was  struck  by  an  electric  lamp  which  because  of  the  breaking 
of  a  rope  fell  as  an  employee  of  the  defendant  was  raising  it  to  its 
position,  the  defendant  in  order  to  relieve  itself  from  liability  must  show 
that  its  employee  in  charge  was  reasonably  prudent  and  skillful,  and  that 
the  rope  had  a  latent  defect  which  could  not  have  been  discovered  by  a 
person  with  reasonable  skill  and  prudence  in  the  business. 


MmimteBABoe  of  Are  Idchta  in  Streets.  —  An  electric  light  company  is 
bound  to  maintain  arc  lights  in  safe'  condition  and  where  a  lamp  falls  because 
of  defective  rope  or  other  appliances  and  injures  a  traveler  the  company  is 
iMJkble.  EmseUior  Electric  Co.  v.  Stoeet,  67  N.  J.  L.  224,  30  Atl.  653.  See  also 
MiUer  v.  Lewieton  Electric  Light,  Heat  A  Power  Co.,  ante, 

Mmimtenmmee  of  Are  Idslits  in  Bnildin^s.  ~  See  note  to  Fish  v.  Kirlin 
Qroy  Electric  Co.,  ante. 
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Appeal  by  defendant  from  a  judgment  for  plaintiff.    Affirmed, 

Robert  E.  Woods,  Fairleigh,  Straus  &  Fairleigh,  and  Hun^ 
phrey  &  Humphrey,  for  appellant 

F.  Hagan,  for  appellee. 

Opinion  by  Nunn^  J. : 

This  action  was  instituted  by  the  next  friend  of  appellee  for 
damages  the  result  of  an  injury  he  received,  at  a  point  whePB 
Webster  street  and  Story  avenue  cross  in  the  city  of  Louisville, 
by  a  lamp  falling  on  him,  which  was  suspended  over  the  crossing 
by  appellant  to  one  of  its  wires.  The  lamp  dropped  about  twenty 
feet.  It  was  made  of  glass  and  iron,  and  weighed  thirty-five  or 
forty  pounds.  Appellee  was  driving  his  wagon  at  the  time  along 
the  street.  The  lamp  struck  him  on  the  left  side  of  the  head,  and 
on  the  left  shoulder,  which  caused  him  to  lose  the  use  of  his  left 
arm.  Several  physicians  testified  that  in  their  opinion  the  arm 
was  permanently  disabled.  At  the  time  the  accident  occurred  an 
employee  of  appellant,  McGill,  had  just  lowered  the  lamp  from 
its  position  on  the  wire,  and  at  the  moment  he  elevated*  the  lamp 
to  its  position  on  the  wire  the  rope  broke  within  about  six  inches 
of  the  lamp,  which  let  it  fall  on  appellee.  Whether  McGill  caused 
it  to  fall  or  what  caused  the  rope  to  break  does  not  appear.  Ap- 
pellant by  its  answer  admitted  the  falling  of  the  lamp  and  the 
injury  to  appellee,  and  alleged  that  the  fall  was  not  caused  by  the 
negligence  or  any  want  of  due  care  upon  its  part.  This  was  con- 
troverted. Appellant  upon  this  issue  introduced  three  witnesses, 
namely  its  superintendent,  a  member  of  the  finn  from  whom  it 
bought  the  rope,  and  McGill,  the  employee  who  kept  the  lamps  in 
proper  condition  for  lighting.  The  superintendent  testified  the 
rope  had  been  in  use  seven  or  eight  months ;  that  it  ought  to  have 
remained  in  good  condition  for  about  two  years;  that  it  was  of  the 
best  quality  of  tarred  man  ill  a  rope,  and  either  three-eighths  or  one- 
half  inch  in  diameter;  that  ho  bought  it  from  a  reputable  firm. 
A  member  of  this  firm  testified  to  the  same  effect.  McGill  testi- 
fied that  he  let  this  lamp  down  every  other  day,  and  looked  at  it 

• 

and  he  could  see  nothing  wrong  with  it;  that  it  appeared  to  him 
to  be  in  proper  and  safe  condition.  McGill  was  asked  by  appel- 
lee's council  the  following  question :     "  Q.  Did  you  in  the  front 
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of  Mrs.  Owens'  door,  about  three  days  after  this  thing  happened, 
tell  Mrs.  Owens  (in  the  presence  of  appellee)  that  that  rope  that 
broke  was  rotten,  and  you  knew  it  and  you  had  informed  the  com- 
pany about  it  i  A.  No,  sir;  I  don't  think  I  did."  Appellee  testi- 
fied that  he  was  present  with  his  mother,  and  that  the  witness 
McGill  did  make  that  statement  to  her.  The  court  then  told  the 
jury  that  they  could  not  consider  the  testimony  of  appellee  as  to 
what  occurred  between  McGill,  his  mother,  and  himself  as  sub- 
stantive evidence,  but  they  could  consider  it  only  for  the  purpose 
of  determining  the  credibility  of  the  witness  McGill.  The  parties 
each  introduced  four  physicians  who  testified  as  to  the  extent  and 
seriousness  of  appellee's  injuries.  Appellee  could  not  use  his  ami 
at  the  time  of  the  trial.  Some  of  the  physicians  gave  it  as  their 
opinion  that  it  would  improve,  and  others  that  it  would  always 
remain  useless.  The  court  gave  the  jury  the  following  two  in- 
structions : 

"  ( 1 )  You  should  find  for  the  plaintiff  unless  you  shall  believe  from  the  evi- 
dence that  the  fall  of  the  lamp  which  injured  him  was  not  caused  by  the  negli- 
gence of  the  defendant  or  its  agents  or  employees  in  looking  after  or  main- 
taining the  said  lamp  and  its  attachments.  (2)  But,  if  you  shall  believe 
from  the  evidence  that  the  fall  of  the  lamp  was  not  caused  by  the  negligence 
of  the  defendant  or  its  agents  or  its  employees  in  caring  for  the  said  lamp 
and  maintaining  it  or  its  attachments,  then  the  law  is  for  the  defendant  and 
you  should  so  find." 

The  court  gave  another  instruction  giving  the  proper  criterion 
upon  which  the  jury  might  assess  the  damages,  and  defined  ordi- 
nary care  and  negligence.  The  jury  found  a  verdict  for  $5,000 
in  favor  of  appellee.  Appellant  filed  grounds  and  moved  the 
court  for  a  new  trial. 

The  court  overruled  the  motion,  and  delivered  the  following 
opinion,  which  admirably  sums  up  the  facts  of  this  case : 

"The  evidence  of  the  defendant  showed:  That  the  rope  which  broke  and 
caused  the  injury  was  either  a  three-eighths  or  one-half  tarred  manilla,  and 
was  bought  from  a  reputable  dealer.  If  it  was  three-eighths,  it  would  safely 
sustain  a  weight  of  400  pounds;  if  one-half,  a  weight  of  from  600  to  800 
pounds.  That  it  had  been  in  use  only  six  or  eight  months,  and  was  inspected 
every  second  day  and  that  the  life  of  such  for  the  purpose  it  was  then  being 
used  was  not  less  than  two  years;  yet  the  rope  broke  under  the  strain  of 
raising  an  electric  lamp  weighing  thirty  or  forty  pounds.  With  such  evidence 
before  them  from  the  defendant's  witnesses,  the  jury  might  well  conclude  that 
an  inspection  of  the  rope  made  with  ordinary  care  by  a  reasonably  competent 
man  must  have  disclosed  the  defect  which  caused  it  to  break  under  a  strain 
relatively  so  insignificant." 
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Under  the  pleadings  and  facts  stated  the  presumption  was  that 
appellee's  injuries  resulted  from  the  negligence  and  want  of  care 
of  appellant's  servants,  and  the  burden  was  upon  it  to  show  to  the 
contrary.  When  a  thing  which  causes  injury  is  shown  to  be 
under  the  management  of  defendant^  and  the  accident  is  sudi  as 
in  the  ordinary  course  of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  care,  it  affords  evidence  in  the  absence 
of  explanation  of  the  defendant  that  the  accident  arose  from  want 
of  care.  See  Sherman  &  Redfield  on  Negligence,  §  60.  The  hap 
pening  of  an  accident,  which  in  the  usual  and  ordinary  course  of 
things  would  not  happen  with  proper  care,  cast  the  burden  on  de- 
fendant to  explain  the  accident  so  as  to  relieve  itself  from  liability. 
We  have  examined  the  testimony  in  this  case  with  care,  and  have 
been  unable  to  find  any  evidence  giving  any  reason  or  cause  why 
the  lamp  fell.  It  was  not  shown  that  the  rope  was  rotten,  or  that 
it  had  been  worn  by  use  that  caused  it  to  break,  or  whether  there 
was  some  latent  defect  in  the  rope  that  could  not  have  been  ascei^ 
tained  by  ordinary  care.  There  was  not  one  witness  who  pro- 
fessed to  have  examined  the  rope  after  the  lamp  fell,  and  no  (Hie 
attempted  to  state  the  lamp  was  caused  to  fall  by  the  manner  of 
its  use  by  McGill.  There  was  no  evidence  introduced  showing 
that  McGill  was  skilled  in  that  business  or  prudent  and  careful, 
nor  did  McGill  attempt  to  give  reason  why  the  lamp  fell.  For 
appellant  to  have  relieved  itself  from  liability  it  was  necessary  for 
it  to  show  that  McGill,  the  person  in  charge  was  reasonably 
prudent  and  skillful  in  that  business,  and  to  have  given  some  ex- 
planation why  the  lamp  fell  at  that  particular  time.  In  other 
words,  that  the  rope  had  a  latent  defect  which  could  not  have  been 
discovered  by  a  person  with  reasonable  skill  and  prudence  in  that 
business,  and  this  appellant  failed  to  show. 

For  these  reasons,  the  judgment  of  the  lower  court  is  affirmed. 
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Guest  v.  Edison  Illuminating  Co. 

Michigan  Supreme  Court  —  Dec.  10,  1907, 
150  Mich.  438,  114  N.  W.  226. 

1.  Gabb  Rbquibxd  bt  Electric  Company. — ^An  electric  company  is  not  an 

insurer  of  the  safety  of  its  employees.  / 

2.  Same — Authority  of  Foreman. — ^A  foreman  of  an  electric  company  has 

no  authority  to  bind  ihe  company  by  an  agreement  with  an  electrician  to 
watch  a  switch  box  and  see  that  it  is  not  interfered  with  while  the  elec- 
trician is  at  work,  and  a  failure  to  perform  such  an  agreement  does  not 
render  the  company  liable  for  injuries  sustained  by  the  electrician. 

Error  by  plaintiff  from  a  judgment  for  defendant.  '  Aflirmed. 
Before  McAlvat,  C.  J.,  and  Cakpenteb^  Grant,  Blaib,  and 

MOOEE^  J  J. 

Samuel  W.  Burroughs,  for  appellant 
Keena,  Lightner  &  Oxtoby,  for  appellee. 

Opinion  by  Blaib,  J.  : 

Plaintiff  brought  this  action  to  recover  damages  for  injuries  re- 
ceived through  the  negligent  closing  of  an  electric  switch,  whereby  , 
a  current  of  electricity  was  conducted  into  certain  wires  upon 

Gare  Required  of  Eleetrieal  Oompftniea  for  8«f etj  of  Emplojees 

amd  Others.  —  Electrical  companies  are  not  insurers  of  the  safety  of  their 
employees,  and  it  is  held  that  the  general  rule  as  to  the  assumption  of  risk 
applies.  United  States s  Briiton  v.  Centarl  Union  Telephone  Co.,  131  Fed. 
844,  65  C.  C.  A.  698.  Gonneetieiits  McGoriy  v.  Southern  N.  B.  Telephone 
Co.,  69  Conn.  635,  38  Atl.  359.  Delaware  s  Strattner  v.  Wilmington  City 
Electric  Co.,  3  Pen.  245,  50  Atl.  57.  Illinoiss  Chicago  City  Ry.  Co.  v.  Buroth 
113  111.  App.  285.  Indianas  Union  Traction  Co.  v.  Buckland,  34  Ind.  App. 
420,  72  N.  E.  158.  Massaehusettss  Meehan  v.  Holyoke  Street  Ry.  Co.,  ante, 
3  St.  Ry.  Rep.  378,  186  Mass.  511,  72  N.  E.  61 ;  Hall  v.  Wakefield  d  S.  St.  Ry. 
Co.,  178  Mass.  98,  59  N.  E.  668;  Gavin  v.  Fall  River  Automatic  Telephone  Co., 
185  Mass.  78,  69  N.  E.  1055.  Miehiffans  Quest  v.  Edison  lUuminafing  Co., 
(reported  case);  Harrison  v.  Detroit,  etc.,  Ry.  Co.,  ante,  137  Mich.  78,  100 
N.  W.  451 ;  Mayer  v.  Detroit,  Tpsilanti,  etc.,  Co.,  105  N.  W.  888.  Minnesota: 
Soutar  V.  International  Electric  Co.,  68  Minn.  18,  70  N.  W.  796;  Sawton  v. 
Northern  Telephone  Exchange  Co.,  81  Minn.  314,  84  N.  W.  109.  Nebraska: 
New  Omaha  Thomson  Houston  Electric  Light  Co.  v.  Dent,  8  Am.  Electl.  Cas. 
•48,  68  Neb.  668,  94  N.  W.  819.  New  Hampshires  Carr  v.  Manchester 
Electric  Co.,  70  N.  H.  308,  48  Atl.  286;  Shaw  v.  Manchester  Street  Ry.  Co., 
73  N.  H.  65,  58  Atl.  1073.  New  Jerseys  Western  Union  Telegraph  Co.  v. 
McMullen,  58  N.  J.  h.  155,  33  Atl.  384;  Chandler  v.  Atlantic  Coast  Electric 
Ry.  Co.,  61  N.  J.  L.  380,  39  Atl.  674.    New  Torks  Flood  v.  Western  Union 
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which  plaintiff  was  working  within  the  line  of  his  duty.  Th 
defendant,  the  Edison  Illuminating  Company,  was  oonstructiii 
and  had  nearly  completed  a  plant  at  Delray,  in  Wayne  counts 
The  general  manager  of  the  company  was  Alexander  Dow.     In 

Telegraph  Co.,  4  Am.  Electl.  Gas.  402,  131  N.  Y.  603,  30  N.  E.  196.  Wii 
eonsin:  Zentner  v.  Oahkosh  Oaslighi  Co.,  132  Wis.  447,  112  N.  W.  449. 

Although  electrical  companies  are  not  insurers  of  the  safety  of  their  ei 
ployees  and  others  in  lawful  proximity  to  their  wires  it  is  held,  in  some  caM 
that  they  must  exercise  the  highest  degree  of  care.  iOolorado  Springs  Electr 
Co.  V.  Soper,  ante,  38  Colo.  141,  88  Pac.  166;  Barter  v.  Colfax  Electric  Lig 
A  Power  Co.,  ante,  124  Iowa  600,  100  N.  W.  608;  Temple  v.  McComb  Ci 
Electric  L.  d  P.  Co.,  ante,  89  Miss.  1,  42  So.  874;  Byerly  v.  Consol.  L.,  P. 
Ice  Co.,  130  Mo.  App.  593,  109  S.  W.  1066;  Haertel  v.  Penn.  L.  d  P.  Co.,  2 
Pa.  640,  69  Atl.  282 ;  Graves  v.  Washington  Water  Power  Co.,  ante,  44  Waa 
676,  87  Pac.  966;  Bice  v.  Wheeling  Electrical  Co.,  62  W.  Va.  686.  59  S. 
626;  Macon  v.  Paducah  Street  Ry.  Co.  and  Padulah  E.  L.  Co.,  7  Am.  Elee 
Gas.  630,  23  Ky.  L.  R.  46,  62  S.  W.  496;  Will  v.  Edison  Electric  llluminaH\ 
Co,,  7  Am.  Electl.  Gas.  642,  200  Pa.  640,  50  Atl.  161.  And  in  other  caaes 
is  held  that  the  utmost  care  should  be  exercised  to  protect  others  from  dangei 
Colusa  Parrot  Mining  d  Smelting  Co.  v.  Monahan,  162  Fed.  276;  Mangat 
Adm'r  v.  Louisville  Electric  Light  Co.,  ante,  122  Ky.  476,  91  S.  W.  7a 
Winkleman  v.  Kansas  City  Electric  Co.,  ante.  111  Mo.  App.  184,  85  S.  W.  91 
Baynes  v.  Raleigh  Gas  Co.,  6  Am.  Electl.  Gas.  264,  114  N.  Gar.  203;  Perkc 
V.  Portland  Electric  Company,  7  Am.  Electl.  Gas.  487,  33  Ore.  451.  A  hi| 
degree  of  care  is  required  of  electric  companies.  Spires  v.  Middlesex  d  Mc 
mouth  Electric  L.,  H.  d  P.  Co.,  ante.,  70  N.  J.  L.  356,  57  Atl.  424;  Texarkoi 
Tel.  Co.  V.  Pemberton,  HI  S.  W..  257;  Newark  Electric  Light  d  Pouter  Co. 
Garden,  6  Am.  Electl.  Gas.  275,  78  Fed.  74,  23  G.  G.  A.  649;  Newark  Electi 
Light  d  Power  Co.  v.  McGilvery,  7  Am.  Electl.  Gas.  629,  62  N.  J.  L.  451, 
Atl.  966.  This  duty  to  exercise  a  high  degree  of  care  is  imperative.  Fisher 
City  of  Newhern,  ante,  140  N.  Car.  506,  53  S.  E.  342. 

Many  cases  hold  that  electric  companies  should  exercise  a  reasonable  degr 
of  care.  Cumberland  Telephone  d  Telegraph  Co.  v.  Graves'  Adm'x,  ante,  ; 
Ky.  L.  R.  972,  104  S.  W.  356;  Warren  v.  City  Electric  Ry.  Co.,  ante,  12  I> 
Legal  News,  415,  104  N.  W.  613;  Gilbert  et  al.  v.  Duluth  General  Electric  C 
ante,  115  Minn.  171,  100  N.  W.  657;  Bourke  v.  Butte  Electric  d  Power  C 
et  al,  ante,  33  Mont.  267,  83  Pac.  470;  Griffin  v.  United  Electric  Light  C 
6  Am.  Electl.  Gas.  252,  164  Mass.  492;  Anderson  v.  Jersey  City  Electric  Lig 
Co.,  7  Am.  Electl.  Gas.  557,  63  N.  J.  L.  386;  Caglionc  r.  Mount  Morris  Elect? 
Light  Co.,  7  Am.  Electl.  Gas.  622,  56  N.  Y.  App.  Div.  191.  But  it  seems 
be  a  well  established  rule  that  the  degree  of  care  exercised  should  be  coi 
mcnsurate  with  the  danger  involved.  Parsons  v.  Charleston  Consol.  Ry.,  0 
d  Electric  Co.  et  al,  ante,  69  S.  Gar.  305,  48  S.  E.  284;  Barto  v.  Iowa  Te 
phone  Co.,  ante,  121  la.  241,  101  N.  W.  876;  Jacksonville  Electric  Co.  v.  Sloa 
ante,  52  Fla.  257,  42  So.  516;  Commonwealth  Electric  Co.  v.  Melville,  an 
210  III.  70,  70  N.  E.  1052;  Martin  v.  Des  Moines  Edison  Light  Co.,  ante,  1 
la.  724,  106  N.  W.  359. 

See  generally  note  to  Carr  v.  Electric  Co.,  7  Am.  Electl.  Gas.  746,  757. 


Mich.]  Guest  v.  Edison  Illuminating  Co.  1103 

mediately  under  Mr.  Dow,  and  having  supervision  of  the  opera- 
tion of  the  plant  at  Delray,  was  George  W.  Cato.  Under  Mr. 
Cato  was  Hiram  Ford,  who  was  superintendent  of  interior  con- 
struction. Frank  Davis,  foreman  of  defendant,  and  the  other 
electricians  and  wiremen,  worked  under  the  general  direction  of 
Mr.  Ford.  Plaintiff  testified :  "  I  was  injured  there  September 
26,  1904.  I  was  working  at  that  time  under  Mr.  Davis.  His 
position  was  foreman  of  the  electricians  of  the  plant  which  I  have 
been  speaking  about"  At  the  time  of  his  injury,  plaintiff  was 
doing  certain  work  on  top  of  the  boilers,  putting  in  conduits,  wires, 
sockets,  and  lamps  for  lighting  above  certain  boilers  in  the  boiler 
room,  some  twenty-one  feet  above  the  floor,  for  the  purpose  of 
lighting  the  water  gauges.  On  the  day  before  his  injury,  plain- 
tiff had  complained  to  the  foreman  that  the  plant  was  in  a  danger- 
ous condition,  and,  to  obviate  the  danger  complained  of,  a  switch 
box  was  put  in  in  accordance  with  plaintiff's  instructions.  Plain- 
tiff testified : 

**  It  was  my  duty  to  inspect  that  box  before  going  to  work.  I  did  inspect 
it.  That  was  in  accordance  with  the  rules  of  electricians.  In  connection  with 
the  inspection  I  found  the  box  to  be  perfectly  safe.  .  .  .  Mr.  Davis  told  me, 
if  I  would  go  up  to  work  there,  he  would  see  that  that  switch  box  was  keptopenalf 
the  time  I  was  up  there.  He  would  see.  He  would  be  in  a  position  to  do  it. 
I  relied  upon  my  inspection  first  and  Mr.  Davis'  agreement  with  me,  what 
he  said.  When  I  had  this  conversation  with  him,  he  was  at  the  switch  box 
in  this  plant  where  it  was  situated.  In  the  presence  of  Mr.  Davis,  for  the 
purpose  of  making  it  safe,  I  threw  the  switch  open.  I  turned  it  down.  I 
opened  it.  I  nailed  the  lid  on  the  box,  in  that  shape  [illustrating].  My  pur- 
pose of  nailing  the  lid  on  the  box  was  so  that  no  person  would  put  their  hand 
in  there  and  throw  the  lever  up.  I  put  a  written  notice  on  that  box  for  no 
person  to  throw  the  switch  in  or  some  word  to  that  effect.  That  notice  con- 
sisted of  an  official  card  of  the  company.  That  was  in  the  line  of  my  duty 
to  do  that.  ...  He  said  he  would  see  the  switch  was  kept  open  every  moment 
I  was  up  there." 

While  working  on  one  of  the  sockets,  "  the  electricity  came  on 
me,  and  held  me  there.  I  could  not  get  off,  and  it  grounded  me 
there.  My  weight  carried  me  off  to  the  floor  below.  *  *  .*  I 
fell  from  there  to  the  floor.  I  account  for  that  —  some  person 
threw  in  the  switch.  *  *  *  After  I  fell,  I  saw  Mr.  Davis,  the 
foreman,  about  two  or  three  minutes  after.  *  *  *  He  says,  *  I 
forgot  that  you  were  up  there.'  *  *  *  This  man  Davis  was  the 
foreman  of  that  company.  He  had  charge  of  all  the  electricians. 
It  was  under  him  that  I  was  working.    *    *    *    Q.  What  was  the 
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duty  of  this  foreman  under  the  rules  of  the  company,  if  you  knc 
with  reference  to  seeing  after  it  that  the  electricians  were  sa£ 
guarded  while  you  are  at  work  ?  A.  To  take  due  care  of  all  i 
men  that  were  in  the  plant  engaged  in  electric  work,  meaning 
that  to  see  that  the  machinery  was  so  protected  that  electric 
could  not  pass  to  the  electrician  who  was  at  work.  Q.  When  j 
went  above  just  after  you  had  made  the  inspection  and  closed  i 
switch  box  and  had  had  the  talk  with  Mr.  Davis,  was  that  swil 
box  perfectly  safe  ?  A.  It  was.  It  was  open.  If  the  switch  li 
been  kept  open  under  the  observation  and  guardianship  of  1 
Davis,  this  injury  could  not  have  occurred  to  me  as  a  result 
my  fall.  *  *  *  Davis  was  subject  to  Mr.  Cato's  orders,  I  thii 
Mr.  Ford  was  down  there  over  all  the  plant  Q.  Mr.  Ford  — 
you  know  about  this,  answer  it  —  had  charge  of  the  construct] 
work  for  the  Edison  Illuminating  Company.  A.  I  think  he  h 
some  charge.  I  know  he  did  the  hiring  out  there,  and  put  i 
under  Mr.  Davis.  I  went  to  Mr.  Cato,  and  he  told  me  to  go 
Mr.  Ford,  and  Mr.  Ford  hired  me  and  put  me  in  charge  of  1 
Davis.  Mr.  Ford  is  one  of  the  officials  of  the  company.  I  thi 
Mr.  Ford's  work  was  to  attend  to  the  construction  wcnrk  in  tl 
company.  He  had  charge  over  all,  but  he  was  not  there  at 
times.  When  he  was  not  there,  it  was  Mr.  Davis  had  to  see  to 
*  *  *  I  could  not  tell  how  many  other  men  than  myself  a 
the  helper  were  at  work  under  Davis*  direction  there.  Th< 
might  have  been  more  than  ten  or  fifteen ;  I  don't  know  how  ma 
men.  I  was  working  alone  in  that  business.  ♦  *  *  Duri 
this  time  I  was  at  work  there,  Mr.  Davis  and  his  men,  includi 
my  helper,  were  at  work  at  other  parts  of  the  building.  I  was  t 
only  one  in  the  electrical  department  at  work  in  this  boiler  roo 
When  I  came  down  at  noon  I  giiess  Mr.  Davis  had  gone  to  dinni 
Q.  Wlien  yon  came  back  where  was  Mr.  Davis  ?  A.  He  was  i 
there,  but  I  inspected  the  switch.  Mr.  O'Hara  was  there,  and 
went  and  looked  at  the  switch.  *  *  *  The  switch  was  all  rig 
then.  It  had  the  cover  on  it.  It  was  nailed  on.  There  was 
notice  across  the  front.  It  said  no  person  should  throw  in  t 
switcli,  or  words  to  that  effect.  I  wrote  that  myself  and  put  it  ( 
on  tlie  card.  *  *  *  It  was  the  rule  of  the  company  that  a 
man  that  was  at  work  on  any  line  which  needed  protection  shot 
put  up  a  notice.     The  purpose  of  that  was  to  prevent  anybo 
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from  going  and  taming  on  the  switch  and  hurting  the  men.  I 
knew  those  rules.  In  pursuance  of  that  rule,  I  put  the  notice  on 
under  Mr.  Davis'  agreement  when  I  went  to  work.  *  *  *  And, 
unless  somebody  had  violated  that  notice  and  turned  on  the  switch, 
I  would  not  have  been  hurt  Q.  But  do  you  know  who  it  was 
turned  on  that  switch?  A.  I  don't,  because  I  was  out  of  sight 
of  the  switch  box  when  it  was  turned  on-  When  Mr.  Ford  hired 
me  and  put  me  to  work,  it  was  some  time  in  July.  This  was 
preceding  the  September  that  I  was  hurt.  Mr.  Ford  instructed 
me  to  go  to  work  under  Mr.  Davis.  *  *  *  I  worked  from  about 
9  to  2.30."  Mr.  Davis  testified:  "I  work  under  the  direction 
of  Mr.  Ford.  His  general  authority  or  business  was  that  he 
superintended  the  general  construction  of  the  work.  Mr.  Cato 
was  superintendent  of  all  the  departments.  I  do  not  know  who 
turned  that  switch."  He  also  testified :  "  I  was  watching  the 
general  work  of  the  plants  overseeing  it,  and  that  was  my  duty  to 
do  that  as  foreman  over  those  wire  workers  and  electricians  and 
that  is  what  I  was  doing  on  that  day."  After  the  close  of  the 
testimony  the  court,  upon  motion  of  defendant's  counsel,  directed 
a  verdict  for  defendant  upon  the  ground  that  the  foreman,  Davis, 
was  a  fellow  servant  of  the  plaintiff,  and  the  defendant  company 
was  not  responsible  for  his  negligence,  nor  bound  by  his  agreement 
to  watch  the  switch  box  and  see  that  the  switch  was  not  closed. 
Plaintiff  brings  the  record  to  this  court  by  writ  of  error  upon 
various  assignments  of  error,  the  principal  of  which,  and  the  only 
one  which  we  think  it  necessary  to  consider,  is  that  the  court  erred 
in  holding  that  Davis  was  a  fellow  servant  of  plaintiff,  plaintiff 
contending  that  he  was  a  vice*principal. 

Unless  the  foreman's  failure  to  perform  his  agreement  to  watch 
the  switch  box,  and  see  that  it  was  not  interfered  with  was  a  fail- 
ure to  discharge  a  duty  which  the  corporation  owed  to  plaintiff, 
no  negligence  was  proved  on  its  part  On  the  contrary,  the  plain- 
tiff's evidence  conclusively  demonstrates  that,  except  for  the  al- 
leged new  duty  arising  from  the  agreement,  the  defendant  dis- 
charged its  full  duty  to  plaintiff.  Independent  of  the  agreement, 
there  was  certainly  no  rule  of  law  which  made  the  defendant  an 
insurer  of  the  plaintiff's  safety.  If  the  agreement  acquired  bind- 
ing force  against  the  defendant,  it  was  not  because  authority  had 
been  impliedly  delegated  to  the  foreman  to  make  it  in  discharge 
70 
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of  an  absolute  duty  of  the  defendant,  but  because  his  position 
foreman  authorized  him  to  bind  the  defendant  to  the  performai 
of  an  absolute  duty  which  theretofore  had  not  existed  and  wh 
was  in  derogation  of  its  rules.  Whether  any  officer  of  a  corpc 
lion,  however  high  his  grade,  would  be  acting  within  the  scope 
his  authority  in  making  such  an  agreement  for  the  corporation 
is  unnecessary  to  determine.  We  are  satisfied  that  the  forem 
Davis,  possessed  no  such  authority,  and  that  in  making  the  agi 
ment  he  did  not  represent  the  defendant 

The  defendant  was  not  liable  for  the  negligence  of  the  forem 
and  the  court  did  not  err  in  directing  a  verdict  Wellihan 
Wheel  Co.,  128  Mich.  1,  87  N.  W.  75 ;  Mikolojczak  v.  No.  An 
Chemical  Co.,  129  Mich.  80,  88  K  W.  75 ;  Page  v.  Battle  Cr^ 
Pure  Food  Co.,  142  Mich.  17,  105  K  W.  72. 

The  judgment  is  affirmed. 


De  Kallands  v.  Washtenaw  Home  TELEPHOirEi  Co. 

Michigan  Supreme  Court  —  May  26 ,  1908. 
153  Mich.  25«  116  N.  W.  564. 

1.  Injury  to  Telephone  Lineman  —  Duty  op  Company  to  Furnish  Ib 

LATED  Wire  —  Evidence  —  Question  for  Jury.  —  In  an  action  by  a  i 
phone  lineman  to  recover  for  injuries  received  while  stringing  wires 
one  of  them  coming  in  contact  with  a  trolley  wire,  held  that  there 
an  abundance  of  testimony  to  justify  the  trial  judge  in  submitting  to 
jury  the  question  whether  it  was  the  duty  of  defendant  to  have  fumia 
the  plaintiff  with  a  sufficient  quantity  ^of  insulated  wire,  and  whethe: 
discharged  such  duty. 

2.  Same  —  Effectt  of  Negligence  of  Fellow   Servant.  —  The  fact  iha, 

telephone  wire  from  which  plaintiff  was  injured  fell  across  a  trolley  ^ 
through  the  negligence  of  plaintiff's  fellow  servant  does  not  preven 
recovery,  since  an   employee  may  recover  for  the  negligence  of  his 
ployer    although    the   negligence  of   a   fellow    servant  contribute   to 
injury. 

Judicial  Notice  as  to  Danserons  QnalitieB  of  Electricity.  —  Coi 

will  take  judicial  notice  that  electricity  is  dangerous.    Warren  v.  City  Elec 
Ry.  Co.,  ante,  12  Det.  Leg.  News  415,  104  N.  W.  613.     That  lighting  maj 
conducted  along  grounded  telephone  wires.     Owen  v.  Portage  Telephone 
ante,   120  Wis.   412,   105  N.  W.  924.     That  guy  wires  are  liable  to  beo 
charged  by  contact  with  other  wires.     Law  v.  Central  District  P.  d  T. 
ante^  140  Fed.  658.     It  is  aKso  a  matter  of  judicial  notice  that  electricity 
be  safely  conducted  and  used  as  an  agent  for  the  production  of  light,  beai 
power.    Alexander  v.  Nanticoke  Light  Co.,  ante,  209  Pa.  671,  68  Atl.  1068 
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3.  Method  oe  Drawing  Wires  —  Question  for  Jury.  —  In  an  action  by  a 

telephone  lineman  for  injuries  received  while  stringing  wires,  it  was  held 
that  whether  the  plaintiff's  method  of  drawing  two  wires  across  other 
wires  at  once  was  more  unsafe  than  to  draw  them  across  one  at  a  time^ 
was,  under  the  evidence,  a  question  of  fact  for  the  jury. 

4.  PRoxiif  ATE  Cause  —  Direction  of  Verdict.  —  In  an  action  by  a  telephone 

lineman  to  recover  for  injuries  resulting  from  the  dropping  of  uninsulated 
wires  upon  a  trolley  wire  by  a  fellow  servant,  it  was  not  error  to  refuse 
to  direct  a  verdict  for  the  def^idant  on  the  ground  that  the  uninsulated 
wire  was  not  the  proximate  cause  of  the  injuries,  where  there  was  evi- 
dence tending  to  show  that  the  defendant  failed  to  furnish  a  sufficient 
quantity  of  insulated  wire. 
6.  Nature  of  Electricity  —  Judicial  Notice.  —  Electricity  is  to  be  classed 
with  gunpowder,  dynamite,  and  other  treacherous  and  destructive  agents 
of  whose  dangerous  qualities  judicial  notice  will  be  taken,  as  well  as  of 
the  fact  that  society  recognizes  them  and  acts  accordingly. 

6.  AssL^MPTiON  OF  RiSK  BY  LiNEMAN.  —  A  telephone  lineman  assumes  the  risk 

of  contact  with  highly  charged  wires  which  may  be  formed  and  is  most 
likely  to  be  occasioned  by  other  means  than  seizing  hold  of  said  wires. 

7.  Constructive  Notice  to  Lineman  of  Grounding  of  Wires.  —  Grounding 

of  telephone  wires  is  such  an  essential  fact  in  the  business  of  a  telephone 
company  that  a  lineman  who  had  worked  for  the  company  as  troubleman, 
lineman,  groundman,  and  otherwise  for  over  a  year,  must  be  charged  with 
constructive  notice  of  such  fact. 

8.  Same.  —  The  rule  that  the  employee  does  not  assume  the  risk  of  dangers 

arising  through  the  negligence  of  the  employer  does  not  apply  where  the 
negligence  and  resulting  danger  are  discovered  by  and  known  to  the  em- 
-    ployee  before  entering  upon  the  performance  of  the  work. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Reversed. 

Before  Grant,  C.  J.,  and  Blair,  Montoomebt,  Cabpbnteb, 
and  McAlvay,  JJ. 

A.  J.  Sawyer  &  Son,  for  appellant. 

Frank  A,  Stivers  and  M.  J.  Lehman,  for  appellee. 

Opinion  by  Blair,  J. : 

Plaintiff  brought  this  action  to  recover  for  injuries  received  by 
him  while  in  the  performance  of  his  duties  as  a  lineman  in  the 
employ  of  defendant  in  stringing  wires  for  a  telephone,  which  he 
had  been  directed  to  put  in  by  defendant.  The  declaration  con- 
tains one  count,  and  charges  as  negligence:  (1)  The  failure  to 
furnish  a  sufficient  number  of  competent  fellow  servants;  (2)  the 
failure  to  furnish  properly  covered  or  insulated  copper  wire;  (3) 
the  failure  to  furnish  suitable  and  proper  hand  lines;  and  (4)  the 
failure  to  furnish  suitable  reels.     Upon  the  conclusion  of  the 
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plaintifiPs  case,  the  defendant  moved  the  court  to  direct  a  verd 
for  the  defendant,  whidi  motion  was  denied.     The  motion 
direct  a  verdict  was  renewed  by  defendant  at  the  close  of  the  c 
and  again  denied.     Defendant  also  submitted  requests  to  char 
requiring  the  direction  of  a  verdict^  which  were  refused  by 
courts  and  the  case  was  submitted  to  the  jury  upon  the  quest 
whether  the  defendant  had  negligently  failed  to  furnish  insula 
copper  wire ;  the  court  having  determined  the  other  allegations 
negligence    against   the   plaintiff.     Defendant   has    removed 
record  to  this  court  for  review  upon  writ  of  error,  insisting  tha 
verdict  should  have  been  instructed  in  favor  of  the  defendant 
the  reasons:     (1)   that  the  plaintiff's  injuries  were  due  to 
negligence  of  a  fellow  servant;  (2)  because  the  plaintiff  had  cha 
an  unsafe  way  of  stringing  the  wire,  when  a  safe  way  was  equa 
open  to  him;  (3)  that  the  failure  to  furnish  insulated  wire  ^ 
not  the  proximate  cause  of  the  injury;  (4)  that  the  plaintiff 
sumed  the  risk  of  the  dangers  due  to  the  use  of  uninsulated  wi 
and  (5)  that  the  defendant  was  not  guilty  of  negligence. 
Plaintiff  testified  as  follows  as  to  his  experience: 

"I  worked  for  the  company  here  in  the  city  about  seven  months,  perh 
six  or  seven,  and  for  the  Bell  Telephone  Company  for  abont  a  year  altogetl 
That  would  make  two  years  very  nearly  that  I  worked  at  the  business,  lack 
a  few  months.  I  think  I  was  at  the  university  about  three  months.  I 
whatever  I  was  told  to  do.  I  worked  for  the  Washington  Light  and  Po 
Company,  too.  I  did  what  they  told  me  to,  if  I  could  do  it.  I  always 
tempted  to  obey  orders.  If  I  did  not  know,  somebody  quickly  explained  it 
me.  I  did  not  always,  when  they  told  me  to  do  anything,  find  out  whaj 
meant  and  why  it  was  done.  I  passed  my  degree  as  an  apprentice,  and  ( 
got  my  card  as  an  apprentice,  and,  after  I  had  shown  myself  competent 
the  business,  was  given  a  full-fledged  lineman's  card.  I  think  I  received  t 
card  from  the  hands  of  the  union  about  June,  1904.  I  was  hurt  in  Aug 
1906." 

He  was  assisted  in  the  work  in  question  by  a  young  man  by 
name  of  Werner,  who  had  worked  for  the  company  for  some  tii 
and  wlio  was,  as  he  testified,  a  competent  assistant.  The  stri 
ing  of  the  wires  required  them  to  cross  over  an  electric  trolley  w 
and  certain  electric  light  wires.  Plaintiff  testified  that  ^ 
Spence,  the  wire  chief  of  defendant  company,  gave  him  a  a 
with  the  address  of  the  place  that  he  was  to  put  the  telephone 
"All  those  companies  simply  give  an  order  to  put  in  light  or  U 
phone  in  such  a  house,  or  wire  such  a  house;  that  is  all  there 
to  it     We  have  sense  enough  to  know  that  we  have  the  job  in  < 
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hands,  and  we  have  to  go  and  do  it.  And  we  take  such  help  and 
material  as  we  please,  and  go  and  do  it,  if  the  help  and  material 
are  there.  We  are  not  instructed  how  to  climb  the  pole  or  throw 
the  line,  or  draw  it^  or  anything  of  that  kind.  That  is  part  of  the 
work  that  we  are  expected  to  know  enough  to  do.  I  cannot  recol- 
lect who  got  the  material  for  me  when  I  got  the  order  to  put  in 
this  telephone.  Henry  Werner  was  to  help  me.  Henry  and  I 
went  and  got  the  material  *  *  *  and  loaded  it  onto  the  wagon. 
Q.  They  did  not  select  the  wire  for  you?  A.  We  had  to  take 
what  there  was.  There  was  none  to  select  from.  They  did  not 
select  the  wire.  Q.  You  did  not  enter  any  complaint  to  them  that 
there  was  not  any  such  wire  there  as  you  wanted  ?  A.  I  spoke 
about  it ;  yes,  sir.  Q.  To  whom  did  you  speak  ?  A.  Mr.  Spence, 
I  think.  Q.  What  did  you  say  to  Mr.  Spence?  A.  I  simply 
mentioned  the  fact,  I  cannot  remember  the  words,  or  anything,  but 
merely  the  fact  that  I  mentioned  the  absence  of  covered  wire  on 
the  day  when  I  went  over  the  trolley  the  first  time,  because  we  did 
not  have  enough  that  time,  and  I  had  to  splice  it  out  with  bare 
wire  in  order  to  make  the  whole  space  between  the  poles.  Q.  Did 
you  make  any  complaint  to  Mr.  Spence  that  you  did  not  have 
covered  wire  to  make  this  connection  ?  A.  I  asked  for  more,  yes. 
*  *  *  Q.  Did  he  make  you  any  answer  at  all  ?  A.  Oh,  yes ; 
but  I  cannot  remember  it  I  couldn't  have  selected  the  kind  of 
wire  or  the  proper  wire.  There  was  none  other.  There  was 
nothing  to  select  from.  I  took  all  there  was,  and  then  I  told  Mr. 
Spence  that  there  was  no  copper  wire,  and  he  told  me  to  finish, 
the  job." 

Plaintiff  further  testified : 

"  The  pole  that  I  went  up  in  the  first  place  was  exactly  on  the  comer,  and 
I  was  practically  stringing  my  wires  across  to  the  cross-comers  from  that, 
diagonally;  but  on  the  other  two  comers  were  two  Bell  Telephone  Oompany's 
poles  carrying  about  three  armsful  of  wires.  It  might  he  about  thirty  wires, 
something  like  that,  and  I  had  to  cross  over  them  and  about  three  feet,  I 
think  about  that,  our  wires  extended  perhaps  higher,  and  then  on  the  other 
side  of  them,  perhaps  six  feet  out  farther,  these  Bell  wires  were  about  twenty 
feet  from  th^^  pole,  I  think.  I  am  not  sure,  and  about  six  feet  on  the  other 
side  of  them  the  Light  and  Power  Company's  arc  light  wires  were  running 
parallel  with  those  Bell  wires,  and  beyond  those  were  one  or  two  guy  wires 
that  were  helping  to  hold  up  these  poles  on  the  comer,  and  underneath  of  all 
^hose  the  trolley  wire  ran  parallel  with  the  street  running  up  the  hill,  run- 
aing  right  along  the  center  of  the  street  in  the  same  direction  with  the  atreet, 
and  I  had  to  throw  the  rope  I  hod  in  tiie  first  pl»oe  over  the  top  of  all  theee 
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wires,  because  our  wires  were  higher  than  any  of  those,  and  I  had  to  brin 
up  over  everything  and  clear  all.  Q.  You  were  right  in  there  mixed  up  an 
the  wires  ?  A.  Yes,  not  way  up,  but  so  my  head  and  shoulders  were  on  a  1 
with  the  first  armful  of  wires." 

He  knew  his  clothes  were  wet,  and  that  damp  clothes,  da 
weather,  damp  anything  was  more  likely  to  attract  electricity,  f 
he  knew  what  a  live  wire  was,  and  that  a  wire  that  is  charged  w 
electricity,  whether  light  or  heavy,  is  a  live  wire,  and  he  ki 
that  every  one  of  the  wires  he  was  going  up  among  was  a  teleph< 
wire  and  in  constant  use  and  was  charged  with  electricity.  " 
Before  you  commenced  to  string  this  wire  on  Saturday  aftemo 
and  when  you  got  up  your  pole,  you  could  see  all  the  dangers  t 
were  there,  you  could  see  every  wire,  and  you  were  above 
trolley  wire,  you  could  see  the  electric  light  wire,  you  could  see 
the  wires  there,  could  you  not?  A.  Yes.  Q.  You  knew  ti 
were  there  before  you  commenced  work?  A.  Yes,  sir.  Q.  Wl 
did  you  first  learn  that  it  was  dangerous  to  cross  a  trolley  ^ 
with  these  telephone  wires  ?  A.  I  always  understood  it  was  d 
gerous  to  cross  any  highly  charged  electrical  wires.  Q.  What 
you  mean  by  always  understood  ?  You  mean  ever  since  you  c< 
menced  the  business  at  all?  A.  Ever  since  I  can  remembei 
have  understood  it  was  unsafe  to  handle  highly  charged  wires. 
How  long  since  you  found  out  that  it  was  dangerous  when  cross 
wires  that  you  must  be  careful  not  to  touch  those  wires  with 
wires  you  were  stringing?  A.  I  liave  taken  it  for  an  understt 
fact.  I  cannot  remember  the  date.  Q.  It  has  been  an  und 
stood  fact  with  you  ever  since  you  first  commenced  the  busine 
A.  Yes.  Q.  When  you  started  out  with  your  card  to  install  t 
telephone,  you  knew  how  to  install  it,  did  you  not  ?  A.  Yes,  i 
Q.  And  you  knew  the  system  of  crossing  electric  light  wires  s 
trolley  wires?  You  knew  the  system  by  which  that  was  doi 
A.  Yes.  Q.  You  took  the  chances  ?  You  knew  what  you  ha 
A.  Yes,  T  knew  what  boy  I  had,  I  knew  what  wire  I  had,  am 
knew  \vhat  rope  I  had,  and  I  knew  the  danger  of  crossing  tl 
wire.  Q.  You  could  see  this  danger?  A.  No,  sir.  Q.  Y 
could  see  that  trolley  wire  ?  A.  I  could  see  the  danger  of  a  cha] 
of  dropping  that  wire.  Q.  You  could  see  the  danger  if  he  i 
drop  it?  A.  Yes,  sir.  Q.  You  knew  if  he  did  drop  it  what  i 
result  would  be  ?     A.  No,  sir." 

Plaintiff  further  testified  that  he  instructed  Henry  Werner 
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hold  onto  the  wires :  "  Explained  to  him  that  if  the  wires,  after 
I  had  drawn  them  along  a  little  ways,  if  they  were  allowed  to  lie 
loose,  they  would  go  down  onto  the  Bell  wires,  which  we  were  in- 
structed to  not  interfere  with  in  any  manner,  and  also  down  onto 
the  trolley,  which  would  have,  of  course,  spoiled  our  work,  because 
it  would  bum  our  wires,  and  cause  us  to  do  it  all  over  again,  or 
spoil  some  of  the  Bell  phone  wires  by  crossing  the  wires.  I  in- 
structed him  that  if  any  strong  electric  shock  came  through  there, 
and  he  would  get  it  by  hanging  onto  the  wires,  to  step  back  onto 
the  tar  sidewalk,  and  he  would,  in  my  opinion,  insulate  himself 
completely,  because  it  was  a  very  dry,  hot  day.  After  I  told  him 
that,  I  proceeded  up  the  road  with  the  end  of  the  rope,  and  went 
to  the  pole  with  it  and  pulled  the  rope  over  hand  over  hand  in 
order  to  to  get  the  wire  to  me,  and  cautioned  Henry  Werner  several 
times  to  be  very  careful,  and  not  to  let  the  slack  of  the  wire  down 
onto  the  trolley.  I  think  we  were  about  fifteen  feet  above  it  when 
we  kept  the  wire  up  tight  Q.  At  the  time  you  gave  the  boy  in- 
structions, what  had  you  principally  in  mind  ?  What  was  your 
purpose  in  warning  him  ?  A.  Why,  I  thought  on  account  of  cross- 
ing over  so  many  wires,  and  the  trolley  wire  and  everything  else, 
of  course,  I  supposed  we  were  runing  the  fiance  of  dropping  it 
onto  those  wires,  and  I  thought  he  might  get  a  sound  or  something 
and  imagine  he  was  badly  hurt,  and  drop  the  wires,  and  then  we 
would  have  to  do  all  the  work  over  again,  if  they  dropped  down 
onto  the  trolley  wires,  and  the  trolley  might  bum  our  wires  in  two 
because  our  wires  passed  over  the  pole  and  onto  the  ground,  and 
it  would  bum  and  ground  our  wires  so  we  would  have  to  do  our 
work  all  over  again,  and  it  might  spoil  some  of  the  Bell  phone 
wires  and  phones.  Q.  What  would  it  do  to  you  if  that  boy  let 
those  lines  sag  so  it  would  strike  the  trolley  wire  ?  What  would 
happen  to  you  ?  A.  I  had  no  idea  at  that  time.  I  thought  I  was 
well  insulated  by  being  upon  this  dry  cedar  pole.  Q.  You  were 
right  in  there  mixed  up  among  the  wires  ?  A.  Yes,  not  way  up, 
but  so  my  head  and  shoulders  were  on  a  level  with  the  first  arm- 
ful of  wires.  Q.  Did  you  know  at  that  time  how  those  wires  were 
grounded?  A.  No.  Q.  Did  you  know  you  were  in  any  danger 
from  those  wires  at  all  ?  A.  No,  I  did  not  have  the  least  idea." 
One  of  defendant's  experts  testified  that,  in  his  judgment,  plain- 
tifF  got  in  the  most  dangerous  position  in  doing  his  work  that  he 
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could,  except  to  lie  on  the  crofis-wires,  and  that^  unless  he  w 

trying  to  commit  suicide,  plaintiff  had  little  apprehension  of  t 

danger  that  he  was  in,  and  that  he  should  judge  he  was  who] 

incompetent  to  do  that  kind  of  a  job^  or  was  incapable  of  apprecii 

ing  the  danger.     Plaintiff  also  testified  that  this  was  the  fii 

telephone  wire  he  ever  ran.    It  was  the  first  job  the  company  e\ 

gave  him  to  take  and  do  alone,  and  it  was  the  first  time  he  ev 

>  went    out  to  string  a  wire  of  any  length,  never  ran  one  as  far 

this,  had  only  done  this  kind  of  work  working  with  other  mc 

never  had  charge  of  a  similar  job  before,  and  had  never  appi 

ciated  any  danger.     He  understood  that  if  a  wire  touched  t 

trolley  wire  up  in  the  air  it  would  have  been  charged  with  elt 

tricity  from  the  trolley  wire,  but  he  thought  at  the  time,  if  he  wc 

insulated  from  the  ground,  he  could  not  be  affected  by  eleotrici 

in  the  trolley  wire,  because  the  other  electricity  is  in  the  ra 

themselves,  and  he  did  not  think  it  could  hurt  him ;  that  he  <j 

not  know  that  there  could  not  be  a  live  wire  without  its  bei 

grounded.    He  did  not  know  that  if  the  wire  touched  the  groa 

and  touched  the  trolley  wire  it  was  grounded  and  would  hit  hi 

and  had  no  idea  that  touching  the  ground  would  affect  him.     1 

did  not  know  at  the  time  how  the  wires  were  grounded,  but 

learned  afterwards.     He  learned  afterwards  that  they  led  back 

the  central  office  and  were  there  connected  with  the  ground.     1 

knew  nothing  about  it  at  the  time.    He  did  not  have  the  least  id 

that  he  was  in  any  danger  from  those  wires  that  touched  his  hoc 

He  was  ordered  to  have  this  job  finished  without  fail  by  Saturd 

night,  and  had  worked  about  a  day  and  a  half  when  he  was  hu 

through  the  wire  in  some  way  getting  away  from  Werner,  1 

assistant,  and  falling  upon  the  trolley  wire  and  the  ground,  cai 

ing  him  quite  serious  injuries. 

5.  There  was  an  abundance  of  testimony  to  justify  the  tr 
judge  in  submitting  to  the  jury  the  question  whether  it  was  1 
duty  of  defendant  to  have  furnished  the  plaintiff  with  a  suffici< 
quantity  of  insulated  wire,  and  whether  it  discharged  such  du 

1.  Even  if  the  evidence  were  undisputed  that  the  wire  fell  up 
the  trolley  wire  through  the  negligence  of  plaintiff's  fellow  serva: 
Werner,  this  fact  would  not  have  authorized  the  instruction  oi 
verdict,  since  an  employee  may  recover  for  the  negligence  of  1 
employ«?r  although  the  negligence  of  a  fellow  servant  contribi 
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to  the  injury.    Lockwood  v.  Termcmi,  137  Mick  306,  100  N.  W. 
662. 

2.  Whether  the  plaintifiPs  method  of  drawing  two  wires  across 
at  once  was  more  unsafe  than  to  draw  them  across  one  at  a  time 
^as,  upon  this  record,  a  question  of  fact  for  the  jury. 

3.  The  trial  judge  did  not  err  in  refusing  to  instruct  a  verdict 
on  the  ground  that  the  uninsulated  wire  was  not  the  proximate 
cause  of  the  injuries.  8wick  v.  ^tna  Portlcmd  Cement  Co.,  147 
Mick  464,  111  N.  W.  110;  Logan  v.  Railway  Co.,  148  Mich.  603, 
112  N.  W.  606 ;  Warren  v.  8t  Elec.  Ry.  Co.,  9  Am.  Electl.  Cas. 
627,  141  Mich.  298,  104  N.  W.  613 ;  8.  W.  TeUg.  &  Tele.  Co.  v. 
Bohinson,  4  Am.  Elect!  Cas.  342,  50  Fed.  810,  1  C.  C.  A.  684, 
16  L.  R  A.  646. 

4.  Assimied  risk: 

This  raiBes  the  really  serious  question  in  the  case.  The  prin- 
ciples underlying  the  doctrine  of  assumed  risk  were  examined  at 
acHne  length  in  Bradhwm  v.  Railway  Co.,  134  Mich.  676,  96  N.  W. 
029.    It  was  there  said : 

"The  doctrine  of  assumed  risk  applies,  and  is  limited  in  its  application, 
to  dangers  which  the  employee  either  actually  knows  or  should  know.'' 
Harrison  v.  Detroit,  etc.,  Ry.,  137  Mich.  78,  100  N.  W.  451. 

In  Bagon  v.  Railway  Co.,  97  Mich.  266,  66  N.  W.  612,  37  Am. 
8t  Bep.  336,  it  was  said : 

"The  master  has  a  right  to  expect  him  to  be  alert  to  inform  himself  of 
existing  conditions,  and  he  cannot  attack  the  master  from  the  shelter  of  un- 
jnstifiable  ignorance  of  the  business,  machinery,  and  methods  which  he  is  em- 
ployed to  use.  Actual  ignorance  will  not  alone  suffice  to  charge  a  master. 
Ignorance  must  also  be  excusable." 

In  Foley  v.  Jersey  City  Elec.  Light  Co.,  64  N.  J.  Law,  411,  24 
Ad.  487,  it  was  said : 

"  The  immunity  of  the  master  rests  upon  the  contract  of  hiring.  The  master 
says  to  the  servant:  '  You  understand  fully  the  nature  of  the  employment  and 
the  dangers  attending  it;  will  you  enter  upon  it?'  The  servant  says:  'I 
accept  it.'  And  the  law  implies  that  he  accepts  it  with  all  the  risks  incident 
to  it  without  regard  to  the  magnitude  of  the  danger." 

It  is  the  general  rule  that  the  doctrine  of  the  assumption  of 
obvious  risks  applies  as  well  to  those  which  arise  or  become  known 
to  the  employee  during  the  employment  as  to  those  in  contempla- 
tion at  the  original  hiring.    26  Cyc  1180 ;  Kean  v.  Detroit  Copper 


"  It  is  not  merely  tb«  physieal  surro) 
obvious  to  him  in  order  that  he  may  be  fa 
therefrom,  but  it  must  be  obvious  to  him 
servant  under  the  circumetancea,  that  tl 
Smith  V.  Cor  Works,  60  Mich.  501,  27  N. 
t>.  Lake  Superior  Smell.  Co.,  123  Mich.  « 
An.  St.  Rep.  216. 

And  when  there  is  a  possible  p 
ia  not  assumed,  the  trial  judge  can 
the  ground  that  such  risk  was  aaaui 
172  Mass.  324,  52  N.  E.  503. 

Do-rw  V.  Engine  &  TTireaker  I 
1125,  is  quit«  similar  in  principl 
case  the  plaintiff's  regular  emplo 
machine  shop,  but,  needing  a  man 
■who  looked  after  the  electrical  w 
defeudant,  defendant  had  selected 
addition  to  his  regular  duties.  D 
ing  a  regular  electrician  in  rewiri 
same,  and  had  had  some  two  or  tl 
the  injury  which  resulted  in  his 
that  contact  with  a  live  wire  was  c 
been  called  at  one  time  to  a  flash  o 
to  a  water  tank  tower  with  whic 
accidentally  came  in  contact  Th 
knew  the  extent  of  the  current,  a 
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wiring  around  the  premises  for  some  time,  but  he  was  not  a  lineman,  nor  did 
he  profess  to  be,  and  seems  to  have  been  ignorant  of  the  precautions  which 
should  have  been  taken  in  crossing  live  wires  with  another  wire  which  might 
form  a  ground  connection;  but  Davis  had  no  knowledge  of  this  ignorance,  and 
it  only  developed  on  the  trial." 

Davis,  after  crawling  with  the  wire  he  was  to  string  under  the 
electric  light  wires,  "  attempted  to  walk  westerly  on  the  south 
side  of  the  east  and  west  gable,  and  as  he  did  so  he  seems  to  have 
slipped,  as  the  testimony  puts  it,  and,  either  to  save  himself  from 
falling,  or  thoughtlessly,  he  took  hold  of  the  electric  wire  with  his 
hand.  In  the  other  hand  he  held  the  bell  wire,  the  coil  of  which 
Riggs  had  on  his  arm  standing  on  the  ground,  which  formed  a 
complete  ground  connection.  The  electric  current  passed  from  the 
wire  through  his  arm  and  body,  and  down  this  wire  into  the 
ground,  and  killed  him  instantly."  The  ruling  of  the  circuit 
judge  directing  a  verdict  was  affirmed  on  the  ground  that  the 
plaintiff  had  assumed  the  risk.  Referring  to  Smith  v.  Ca/r  Works 
and  Ribich  v.  Lake  Superior  Smelt.  Co,,  supra,  the  court  said : 

"  In  each  of  these  cases  the  injured  party  was  ignorant  of  any  danger  of 
injury.  In  none  of  them  was  it  held  that  it  is  the  duty  of  the  master  to 
foretell  the  exact  extent  of  the  injury  likely  to  follow  any  negligence  of  the 
warning  of  danger.  This  is  never  precisely  known  in  the  case  of  an  obvious 
danger.  If  deceased  knew  that  contact  with  this  wire  would  cause  him  severe 
injury,  he  bad  sufficient  warning.  This  is  all  the  most  expert  could  have 
known  in  advance,  and  there  can  be  no  doubt  on  this  record  that  deceased 
knew  this." 

It  is  apparent,  from  the  testimony  of  the  plaintiff  himself,  that 
he  fully  understood  the  danger  of  contact  with  the  trolley  wire  or 
the  electric  lighting  wires ;  but  it  is  insisted  on  his  behalf  that  he 
did  not  know  that  he  would  come  in  contact  with  the  trolley  wire 
in  case  the  wiFe  which  he  held  in  his  hand  fell  upon  it;  that  he 
supposed  that  he  was  insulated  by  being  upon  the  dry  cedar  pole, 
and  did  not  know  that  the  live  telephone  wires  which  were  in 
contact  with  his  body  were  grounded ;  or  that,  if  the  wire  he  was 
stringing  got  away  from  his  helper  and  fell  upon  the  ground,  that 
would  create  a  circuit  through  his  body.  As  to  whether  the  plain- 
tiff actually  had  knowledge  of  what  constituted  a  grounding  of 
himself  or  of  the  telephone  wires,  and  as  to  whether  he  was 
ignorant  of  the  fact  that  he  was  not  insulated  while  in  his  position 
upon  the  pole,  were  questions  of  fact  for  the  jury.  As  to  whether 
plaintiff's  lack  of  knowledge  was  justifiable  or  not  presents  another 
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question.  We  think  it  must  be  held  that  it  was  not  It  was  s 
by  the  court,  in  Chxsholm  v.  New  Eng.  TeL  &  Telegraph  Co., '. 
Mass.  125y  57  N.  E.  383^  that  ^  the  danger  from  an  imperfec 
insulated  wire  is  the  most  characteristic  risk  which  a  lineman 
to  encounter.  That  general  risk  the  deceased  assumed  by  enter 
upon  his  employment"  So  in  this  case  the  danger  from  coni 
with  the  highly  charged  wires,  which,  in  a  city  the  size  of  A 
Arbor,  in  view  of  modem  conditions,  plaintiff  was  likely  to  h 
to  pass  over  with  the  wires  of  defendant,  was  a  characteristic  i 
and  the  principal  risk  which  he  was  likely  to  have  to  encouni 
Contact  with  the  highly  charged  wires  might  be  formed  and  ^ 
most  likely  to  be  occasioned  by  other  means  than  seizing  hold 
said  wires,  and  we  think  it  was  implied  in  the  contract  of  hir 
plaintiff  as  a  lineman  that  he  knew  those  things  with  refere 
to  the  creating  of  grounds  and  circuits  which  a  telephone  linen 
must  necessarily  know  in  order  to  conduct  his  business  with  \ 
degree  of  safety  whatever  to  himself,  his  employer,  or  his 
employees. 

We  also  think  it  must  be  held  that  knowledge  of  the  ground 
of  defendant's  telephone  wires  was  such  an  essential  fact  in  tl 
business  that  the  plaintiff,  who  had  worked  in  their  employ 
"  troubleman,"  lineman,  groundman,  and  otherwise  for  ovei 
year,  must  be  charged  with  constructive  notice  of  such  fact, 
is  argued,  however,  that,  regardless  of  his  knowledge,  actual 
constructive,  of  the  negligence  of  his  employer  and  the  dan 
involved  in  consequence  thereof,  he  is  protected  by  the  rule  t 
the  employee  does  not  assume  the  risk  of  dangers  arising  throi 
the  negligence  of  the  employer.  While  the  rule  is  well  settled 
does  not  apply  in  cases  where  tlie  negligence  and  the  result 
danger  are  discovered  by  and  known  to  the  employee  before  en 
ing  upon  the  performance  of  the  work.  To  hold  otherwise  wo 
be  to  apply  to  cases  like  the  present  the  rule  which  is  only 
plicable  in  cases  where  the  risk  grows  out  of  the  violation  by 
employer  of  statutory  provisions  for  safeguarding  employ 
Swick  V.  Cement  Co.,  147  Mich.  454,  111  N.  W.  110. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

Montgomery,    Carpenter,    and    McAlvay,    JJ.,    ooncun 
Grant,  C.  J.,  concurred  in  the  result 
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Pktees  v.  Lynchbueg,  etc.,  Light  Co. 

VirgkiM  Supreme  Court  of  Appeals  —  June  11,  1908, 
108  Va.  333^  61  S.  £.  745. 

1.  8B0CK  noM  Incandescent  Light  —  Neglioence  —  Evidence  —  Bns  Ipsa 

LoQurruB.  —  In  an  action  against  an  electric  light  company  to  recover 
for  injuries  sustained  by  a  shock  from  an  incandescent  light,  it  appeared 
that  the  defendant  had  neither  ownership  nor  control  of  the  electrical 
appliances  on  the  plaintififs  premises.  The  house  was  wired  by  the  owner 
under  the  inspection  of  the  city  electrician.  Experts  who  examined  the 
premises  agreed  that  excessive  voltage  could  only  have  been  transmitted 
into  the  building  by  one  of  two  means  —  either  by  the  transformer  being 
out  of  order,  or  by  a  crossing  of  the  secondary  wire  of  higher  voltage  — 
neither  of  which  conditions  was  found  to  exist ;  but  the  experts  expressed 
their  opinion  that  the  accident  was  due  to  the  fact  that  the  brass  on  the 
light  bulb  protruded  from  the  socket  in  such  a  way  that,  when  the  light 
was  on,  the  upper  end  of  the  brass  was  in  contact  with  the  wires  in  the 
socket.  This  theory  was  sustained  by  the  evidence.  Held,  that  the  plain- 
tiff had  failed  to  establish  actionable  negligence  and  that  the  doctrine  of 
res  ipsa  loquitur  did  not  apply. 

2.  Same  —  Res  Ipsa  Loquttub.  —  The  doctrine  of  res  ipsa  loqttitur  rests  upon 

the  assumption  that  the  thing  which  causes  the  injury  is  under  the  exdu- 


nrJURIES  FROM  SHOCK  RESULTINO  FROM   COHTACT  WFTH 

XHCANDESCEHT  UOHTS. 

1.  In  General. 

2.  DefeotiTe  Transformer. 

3.  Death  or  Injnry  of  Eniployeee. 

1.  In  General.  — A  person,  using  incandescent  lights  and  having  no  con- 
trol over  the  electric  light  company's  appliances,  cannot  be  charged  with 
liability  for  their  defective  condition;  and  it  is  not  negligence  for  such  person 
to  use  a  brass  socket,  such  sockets  being  in  universal  use.  Martinek  v.  Swift 
d  Co,,  ante,  117  la.  671,  98  N.  W.  477.  No  recovery  can  be  had  against  a 
lighting  company  for  injuries  resulting  from  shock  from  an  incandescent 
light,  where  the  plaintiff's  violation  of  a  city  ordinance  contributed  to  the 
accident.  Brunnelle  v.  Lowell  Electric  Light  Corp.,  ante,  74  N.  E.  676. 
Where  plaintiff  was  injured  by  shock  from  a  defective  incandescent  lamp 
upon  the  premises  of  a  third  party,  who  knew  of  the  defect  and  continued  to 
use  the  lamp,  it  was  held  that  the  intervening  agency  of  the  third  party  saved 
the  electric  light  company  from  liability.  Oriffin  v.  Jackson  Light  and  Power 
Co.,  7  Am.  Electl.  Cas.  667, 

Plaintiff's  wife,  taking  hold  of  the  wire  or  metal  socket  of  an  electric  lamp 
in  her  house,  in  the  act  of  lighting  it,  received  a  fatal  shock.  There  was 
evidence  of  a  grounded  primary  wire  and  of  conditions  rendering  it  possible 
for  the  current  to  pass  around  instead  of  through  the  transformer;  neither 
of  which  alone  could,  but  both  together  might,  have  caused  the  deadly  current 
to  enter  the  house,  resulting  in  the  death  in  question.  It  was  held  that  the 
question  of  defendant's  negligence  was  proper  for  the  jury.  Alton  Railway 
and  Illuminating  Co.  v.  Foulda,  7  Am.  Electl.  Caa.  548,  81  111.  App.  322. 


Horsley,  Kemp  &  Eaaley,  for 

Opinion  by  Whittle,  J. ; 

The  declaration  in  this  case, 
defendant  is  an  electric  light 
Lynchburg  and  engaged  in  the 
to  the  citizens  of  that  city  for  li 
the  defendant  n^ligently  suffei 
tricity  to  remain  upon  its  wires 
ing;  (2)  that  it  negligently  pern 
conducting  electricity  into  the  1 
its  other  wires,  thus  carrying  a 
therein;  and  (3)  that  it  negligei 

As  to  death  from  Bhoek  eansed  bj 
light  wire  to  are  light  wire,  Bee  Predn 
App.  Div.  661,  91  N.  ¥.  Bupp.  118. 
throu^  light  eompABj'a  wire  or  throuf 
v.  Buffalo  A  V.  P.  B.  L.  &  P.  Co.,  ante, 

E.  Def  eetlva  TrmnaCormer.  —  Dei 
descent  light  due  to  defective  tranHfom 
Lighting  Co.,  ante,  26  R.  I.  427,  sg  A< 
Bchmitt,  ante.  123  III.  App.  047;  Jfonj 
Co.,  ante,  122  Ky.  476.  91  S.  W.  703; 
ante,  27  Ohio  CTr.  Ct.  R.  617;  Moriari 
363,  98  N.  Y.  Bupp.  124.  Eridence  thi 
a  renutahlf-  manufacturer  ia  insufficie 
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dition  a  suitable  transformer  to  reduce  the  voltage  of  electricity 
carried  by  its  primary  or  high  tension  wires,  so  as  to  transmit  a 
safe  current  to  its  secondary  or  low  tension  wires  leading  into  the 
dwelling.  And,  as  the  proximate  result  of  these  several  acts  of 
negligence,  it  is  charged  that  the  plaintiff,  in  turning  off  an  in- 
candescent light  in  his  kitchen,  received  a  shock  from  the  over- 
charged wire,  which  occasioned  the  injury  for  which  he  demands 
damages  of  the  defendant 

The  trial  court  entered  judgment  for  the  defendant  on  a  de- 
murrer to  the  evidence,  to  which  ruling  the  plaintiff  brings  error. 

The  defendant  had  neither  ownership  nor  control  of  the  electric 
appliances  on  the  plaintiff's  premises.  The  house  was  wired  by 
the  owner,  under  the  inspection  of  the  city  electrician,  and  the 
wiring  and  electric  equipment  were  his  property.  The  two  ex- 
perts who  examined  the  premises  to  discover  the  cause  of  the  acci- 
dent are  agreed  that  excessive  voltage  could  only  have  been 
transmitted  into  the  building  by  one  of  two  means  —  either  by 
the  transformer  being  out  of  order,  or  by  a  crossing  of  the  second- 
ary wire  of  higher  voltage  —  neither  of  which  conditions  was 
found  to  exist  On  the  contrary,  the  testimony  of  both  these 
experts  (one  introduced  by  the  plaintiff  and  the  other  by  the 
defendant)  shows  that,  in  their  opinion,  the  accident  was  due  to 
the  circumstance  that  the  brass  on  the  light  bulb  protruded  from 

Adm'r  v.  Louisville  Electric  Light  Co.,  ante,  122  Ky.  476,  91  S.  W.  703.  As 
to  what  constitutes  notice  to  electric  light  company  of  the  presence  of  a 
dangerous  current  on  its  secondary  wires,  see  Ooddard  i?.  Euzler,  ante,  222 
111.  462,  78  N.  E.  806. 

In  the  case  of  Sauers  v.  Stevens  Manufacturing  Co.,  196  Mass.  643,  82  N.  E. 
694,  an  action  was  brought  for  the  death  of  an  employee  caused  by  a  shock 
from  an  electric  lamp.  It  appeared  that  the  deceased,  pursuant  to  orders 
from  his  employer,  went  into  the  defendant's  cellar  to  remove  a  rat  from  a 
bleaching  vat  and  while  there  received  a  fatal  shock  from  an  electric  lamp 
which  he  was  using.  It  was  held  that  the  question  as  to  the  defendant's 
negligence  as  to  the  assumption. of  risk  by  deceased  was  properly  submitted 
to  the  jury.  In  the  case  of  Union  Light,  Heat  d  Power  Co.  v.  Arntson^  167 
Fed.  640,  an  action  was  brought  against  an  electric  light  company  for  the 
death  of  an  employee  of  a  patron  of  said  company  resulting  from  a  shock 
from  an  incandescent  light.  It  appeared  that  the  defendant's  transformer 
was  out  of  order,  that  the  defendant  had  been  notified  of  the  defect,  that 
another  employee  had  received  a  shock  to  the  knowledge  of  deceased  and  that 
an  expert  of  the  defendant  had  examined  the  wires.  A  verdict  for  the  plaintiff 
was  sustained  and  it  was  held  that  the  question  of  the  deceased's  negligence 
was  properly  submitted  to  the  jury. 
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the  socket  in  such  a  way  that,  when  the  light  was  ony  the  upi 
end  of  the  brass  was  in  contact  with  the  wires  in  the  socket    Th 
theory  is  sustained  by  the  incident  that  one  of  them  (Kent, 
plaintiffs  witness) ,  while  holding  the  bulb  in  his  hands,  with  p 
of  his  hand  touching  the  protruding  rim  on  top  of  the  lai 
stepped  on  a  piece  of  zinc  under  a  range  connected  with  the  wa 
tank  and  pipes  running  into  the  ground ;  and  the  short  circuit  U 
formed  caused  the  electricity  to  pass  through  his  body  into 
ground.     The  shock  was  shown  to  be  so  severe  that  it  burnt 
finger,  and  he  jerked  loose  and  threw  the  lamp  from  him. 
that  connection  it  also  appeared  that  the  plaintiff  himself  1 
taken  the  light  bulb  in  question  from  another  room  and  placed 
in  the  kitchen  socket,  to  which  it  was  unsuited. 

To  sustain  a  recovery,  the  plaintiff  relies  chiefly  on  the  doctr 
of  res  ipsa  loquitur,  and  calls  special  attention  to  the  case 
Alexander  v.  Nanticoke  Light  Co.,  9  Am.  Electl.  Cas.  188,  S 
Pa.  671,  68  AU.  1068,  67  L.  R.  A.  475.  There  is,  howe^ 
obvious  dissimilarity  in  the  facts  of  the  two  cases.  In  the  out 
the  opinion  in  the  Pennsylvania  case  states : 

"The  premises  of  the  appellant  .  .  .  were  lighted  by  electricity, 
electric  light  was  furnished  by  the  appellee,  an  electric  light  company, 
had  wired  the  store  and  cellar  of  the  plaintiff,  furnished  the  electric  laii 
and  made  and  maintained  the  connections.  ...  He  went  into  his  cellai 
show  goods  to  a  customer,  and  while  handling,  in  the  usual  way,  an  ordin 
incandescent  light  bulb,  suspended  from  the  ceiling  by  a  flexible  extern 
cord,  was  severely  shocked  and  seriously  injured.  From  the  facts  submit 
it  appeared  that,  when  he  was  shocked,  the  electric  wires  on  his  premises  v 
charged  with  a  higher  voltage  than  they  should  have  carried,  but  the  ca 
of  this  was  not  shown  to  have  been  any  specific  negligence  of  the  defendai 

The  court  held,  upon  the  foregoing  premises,  that  the  presui 
tion  was  that  the  company  was  negligent 

The  differentiating  features  between  the  Pennsylvania  case  t 
the  case  in  judgment  are  the  presence  in  the  former  case,  t 
absence  in  the  latter,  of  excessive  voltage  on  the  lighting  wir 
and  the  further  fact  that  in  the  former  case  the  light  compf 
wired  the  plaintiff's  store  and  cellar,  furnished  the  electric  lam 
and  made  and  maintained  the  connections,  while  in  this  case 
wiring  was  done,  and  the  electric  outfit  was  owned,  installed,  i 
controlled,  by  the  proprietor  of  the  premises. 

In  the  case  of  Scott  v.  London  Dock  Co,,  3  H.  &  C.  (Com. 
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R.  U.  S.  134),  Eble^  C.  J.,  with  respect  to  the  application  of  the 
doctrine  of  res  ipsa  loquitvXy  observes : 

'*  There  must  be  some  evidence  of  negligence.  But  when  the  thing  is  shown 
to  be  under  the  management  of  the  defendant  or  his  servants,  and  the  occur- 
rence is  such  that  as  in  the  ordinary  course  of  things  does  not  happen  if  those 
who  have  the  management  use  the  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defendant,  that  the  occurrence  arose  from 
want  of  care." 

The  doctrine  rests  upon  the  assumption  that  the  thing  which 
causes  the  injury  is  imder  the  exclusive  management  of  the  de- 
fendant, and  the  evidence  of  the  true  cause  of  the  accident  is 
accessible  to  the  defendant  and  inaccessible  to  the  person  injured. 
Ross  V.  Double  Shoals  Cotton  Mill,  140  N.  C.  115,  52  S.  E.  121, 
1  L.  E.  A.  (N.  S.)  298;  Greenleaf  on  Ev.  (Wigmore),  §  2609; 
1  Shear.  &  Red.  on  Neg.,  §  59. 

The  decisions  of  this  court  accord  with  the  foregoing  principles. 

In  Richmond,  etc.,  Co.  v.  Riibin,  9  Am.  Electl.  Cas.  138,  102 
Va.  809,  47  S.  E.  834,  the  company  suffered  its  trolley  wire  to 
sag  and  come  in  contact  with  the  plaintiff's  phone  wire,  and  was 
held  responsible  for  a  fire  traceable  to  that  cause. 

So,  in  Norfolk  R,,  etc.,  Co.  v.  Spratley,  9  Am.  Electl.  Cas.  329, 
103  Va.  379,  49  S.  E.  502,  and  Lynchburg  Tel  Co.  v.  Booker,  9 
Am.  Electl.  Cas.  406,  103  Va.  594,  50  S.  E.  148,  the  injuries,  for 
the  infliction  of  which  the  companies  were  held  answerable  in 
damages,  were  occasioned  by  broken  wires  owned  and  exclusively 
controlled  by  the  defendants,  and  negligently  left  by  them  in  or 
near  the  streets. 

But  the  doctrine  of  res  ipsa  loquitur  can  have  no  application 
where  the  accident  is  due  to  a  defective  appliance  under  the  man- 
agement of  the  plaintiff;  nor  to  a  case  involving  divided  re- 
sponsibility, where  an  unexplained  accident  may  have  been  attribu- 
table to  one  of  several  causes,  for  some  of  which  the  defendant  is 
not  responsible. 

From  the  standpoint  of  a  demurrer  to  the  evidence,  the  plaintiff 
has  failed  to  establish  actionable  negligence  against  the  defendant ; 
and  the  judgment  of  the  trial  court,  which  so  holds,  must  be 
affirmed. 

Affirmed. 
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Mayfield  Wateb  &  LioHT  Co.  BT  Ai*.  V.  Webb'b  Adm'b. 

Kentucky  Court  of  Appeals  —  June  20,  1908. 

Ill  S.  W.  712. 

IiijUBT  TO  Child  bt  Contact  with  Elbcibic  Wibb  —  TRESPASsnt  Am 
TiVE  Nuisances.  —  In  an  action  to  recovec  for  the  death  of  a  child  can 
by  coming  in  contact  with  an  electric  light  wire  while  climbing  a  guy  n 
it  appeared  that  the  electric  wire  was  eighteen  feet  from  the  street  j 
that  the  guy  wires  up  whidi  the  deceased  climbed  extended  from  the 
of  the  pole  at  an  angle  of  forty- five  degrees.  Held,  that  such  a  guy  n 
was  not  a  dangerous  instrumentality,  attractive,  or  alluring  to  chUdr 
that  the  company  should  not  be  required  to  anticipate  that  child 
would  climb  to  the  wires  and  get  hurt,  and  that  the  deceased  in  this  c 
was  a  trespasser. 

Appeal  by  defendants  from  a  judgment  for  plaintiff.  Revere 
Rabbins  &  Thomas,  for  appellant  Mayfield  Water  &  Light  < 
W.  B.  Stanfield,  for  appellant  telephone  company. 

AttraotiTe  Nuisanoea.  —  In  Consolidated  Electric  Light  d  Power  Co. 
Healy,  8  Am.  Electl.  Cas.  548,  65  Kan.  798,  70  Pac.  884,  the  syllabus  by 
court  is  as  follows :     "  It  is  the  law  of  this  State,  that  one  who  maintains 
his  premises  what  is  called  an  *  attractive  nuisance'   (that  is,  a  place  whi 
though  patently  dangerous  to  those  of  ordinary  knowledge  and  prudence, 
80  enticing  to   others   excusably   lacking   in   intelligence   and    caution   as 
induce  them  to  venture  to  it)    is  liable  for  resulting  injuries  to  the  latt 
and   the  same   rule   applies   to  one   who   maintains  on   his   own    premises 
dangerous  instrumentality,  not  in   itself  attractive,  but  placed    in   such   i 
mediate  proximity  to  an  attractive  situation  on  the  premises  of  another  as 
form  with  it  a  dangerous  whole,  notwithstanding  the  attractive  situation 
the  other  premises  may  not  be  of  itself  dangerous."     In  the  above  case  it  v 
held   that   the   laying  of   electric   wires   over   a   city  viaduct   constituted 
attractive  nuisance. 

The  fact  that  a  public  bridge  and  the  piers  thereof  and  the  immedii 
surroundings  rendered  a  place  attractive  to  children,  does  not  render  an  elect 
lighting  company  liable  for  injuries  received  by  a  boy  coming  in  contact  witl 
live  wire  while  climbing  over  the  bridge.  Graves  v.  Washington  Water  Pou 
Co.,  ante,  44  Wash.  675,  87  Pac.  956.  But  the  habit  of  small  boys  to  clii 
trees  filled  with  branches  reaching  almost  to  the  ground  is  a  habit  whi 
corporations  stretching  their  wires  over  such  trees  must  take  notice 
Temple  v.  McComb  City  Electric  Light  d  Poirer  Co.,  ante.  89  Miss.  1,  42  S 
874. 

Tlie  doctrine  of  attractive  nuisances  is  not  applicable  where  boys  accustom 
to  play  beneath  a  sidewalk  where  an  electric  company  maintained  a  defective 
insulated  cable  were  injured  by  contact  with  the  cable.  Commonwealth  El 
trie  Co.  v.  Melville,  ante,  210  111.  70,  70  N.  E.  1052. 
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W.  J.  Webb,  Webb  &  8eay,  and  Weaks  &  Weaks,  for  appellee. 

Opinion  by  Hobson,  J. : 

The  Mayfield  Water  &  Light  Company  maintains  a  system  of 
electric  li^ts  in  Mayfield.  It  erected  along  College  Cross  street 
a  line  of  poles  eighteen  feet  high,  and  at  the  top  of  the  poles  on  a 
cross  arm  it  placed  two  electric  wires  twenty  inches  apart  and 
eighteen  feet  from  the  ground.  After  this  had  been  done,  the 
Home  Telephone  Company  put  up  a  line  of  poles  along  the  street 
thirty  feet  high,  and  on  these  poles  it  placed  wire  cables  containing 
its  telephone  wires.  At  the  intersection  of  Sixth  street,  the  tele- 
phone poles  turned  in  Sixth  street,  and  to  keep  its  pole  straight 
at  this  point  it  attached  two  guy  wires  to  the  top  of  the  pole  and 
ran  them  out  to  a  deadman,  or  log,  buried  in  the  ground ;  the  guy 
wires  running  down  from  the  top  of  the  pole  at  an  angle  of  about 
forty-five  degrees  being  about  four  feet  apart  at  the  ground  and 
coming  together  at  the  top  of  the  pole.  The  guy  wires  passed  in 
about  eight  inches  of  the  electric  wire.  The  children  of  the 
neighborhood  would  hold  on  to  the  upper  guy  wire  with  their 
hands  and  walk  on  the  lower  wire,  and  then  slide  down,  using  the 
wires  to  play  upon.  Charles  M.  Webb,  a  little  boy  eleven  years 
old,  was  playing  upon  the  wires  in  this  way,  when  his  head  touched 
the  electric  wire,  thus  completing  the  circuit,  and  he  was  instantly 
killed.  This  suit  was  brought  against  both  the  electric  light  com- 
pany and  the  telephone  company  to  recover  for  his  death.  A 
recovery  was  had  in  the  Circuit  Court  for  $1,000,  and  the  defend- 
ants appeal. 

There  was  proof  on  the  trial  that  the  insulation  on  the  electric 
light  wire  was  defective,  and  there  was  also  proof  that,  whatever 
the  condition  of  the  insulation  might  have  been,  the  result  would 
have  been  the  same  when  the  little  boy's  head  touched  it  while  he 
was  standing  on  the  other  wire  which  ran  into  the  ground;  the 
proof  being  that  the  insulation  will  not  protect  from  injury  when 
such  a  high  current  of  electricity  is  carried  as  was  used  on  this 
wire.  The  ground  upon  which  the  recovery  is  rested  is  that  in  the 
construction  of  the  wires  they  were  made  attractive  and  inviting 
to  children,  and  that  the  defendants  were  guilty  of  negligence  in 
so  maintaining  the  wires  and  permitting  them  to  remain  in  this 
dangerous  and  unprotected  condition.  This  court  has  in  a  num- 
ber of  cases  held  electric  light  companies  responsible  where  it  per- 
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water.  The  plaintiff,  walking  upon  the  lot  in  the  night  for  a  pur- 
pose of  his  own  and  without  right,  fell  into  the  vat  of  hot  water 
and  was  burned.  It  was  held  that  he  could  not  recover.  In 
Schaufs  Admr  v.  City  of  Paducah,  106  Ky.  228,  50  S.  W.  42, 
90  Am.  St  Rep.  220,  a  little  boy  wading  out  into  an  open  pond 
on  the  property  of  the  city  to  catch  a  bird  got  over  his  depth  and 
was  drowned.  It  was  held  that  there  could  be  no  recovery.  Other 
authorities  are  collected  in  these  opinions.  The  tendency  of  the 
more  recent  cases  is  to  restrict,  rather  than  enlarge,  the  application 
of  the  principle  laid  down  in  what  are  called  Turntable  Cases,  and 
to  hold  that  the  defendant  is  not  liable  unless  he  knows,  or  ought 
in  the  exercise  of  ordinary  care  to  know,  that  his  structure  is 
alluring  to  children  and  endangers  them.  See  note  to  Barnes  v. 
Shreveport  R.  R.  Co.,  49  Am.  St  Rep.  416-426.  In  Haaris  v. 
Cowles,  38  Wash.  331,  80  Pac.  537,  107  Am.  St  Rep.  847,  a 
child  was  injured  by  a  revolving  door  at  the  entrance  to  a  build- 
ing; the  door  being  similar  to  those  in  common  use  in  winter  to 
keep  out  the  cold.  It  was  held  that  the  trespasser,  though  a  child 
of  tender  years,  could  not  recover,  on  the  ground  that  to  extend 
the  rule  would  be  to  impose  a  burden  upon  the  property  owners 
that  would  be  unreasonable.  The  same  principle  was  applied  in 
Fitzmaurice  v.  Connecticut  R.  R.  Co,,  78  Conn,  406,  62  Atl.  620, 
112  Am.  St  Rep.  159,  where  a  child  was  burned  at  a  pile  of  hot 
ashes  left  upon  the  defendant's  premises,  and  in  Foster-Herbert 
V.  Cut  Stone  Co.,  115  Tenn.  688,  91  S.  W.  199,  4  L.  R  A.  (N. 
S.)  804,  112  Am.  St.  Rep.  881,  where  a  child  climbed  intx)  a  low 
wagon  and  was  there  hurt. 

As  long  as  electric  light  wires  are  not  put  under  ground,  they 
must  be  put  upon  poles,  and,  where  they  are  placed  above  the 
street  as  high  as  eighteen  feet,  the  company  should  not  be  required 
to  anticipate  that  children  will  climb  up  to  the  wires  and  get 
hurt  Guy  wires  are  necessary  on  high  poles  at  street  comers 
where  the  line  turns.  A  guy  wire  placed  on  a  high  pole  to  keep 
it  in  place,  or  some  such  contrivance,  cannot  well  be  dispensed 
with.  Such  a  wire  is  not  a  dangerous  instrumentality,  attractive 
or  alluring  to  children  within  the  meaning  of  the  Turntable  Cases. 
The  little  boy  was  a  trespasser  upon  the  defendant's  wire,  and, 
being  a  trespasser,  he  cannot  complain  that  the  premises  were 
unsafe.     Children,  no  less  than  adults,  when  they  trespass  upon 


1126  Ambbican  Electrical  Cases.  [vol. 

the  property  of  another,  take  the  risk  unless  the  circumstanc 
bring  the  case  within  the  principle  of  what  is  known  as  the  Tiir 
table  Cases,  where  a  dangerous  instrumentality  is  maintained,  wi 
knowledge,  actual  or  constructive,  that  it  is  alluring  to  childn 
and  endangers  them.  A  wire  eighteen  feet  above  the  groun 
which  can  only  be  reached  as  this  wire  was,  cannot  be  s&id  to  fi 
within  the  exception  to  the  general  rule. 

Judgment  reversed,  and  cause  remanded  for  f urtber  proceeding 
consistent  herewith. 


OTHER  1907  CA8E8  NOT  REPORTED  IN  FULL. 

1.  Injnry  to  Passens^ni*     <1-^*) 

2.  Injnry  to  Motormnn  froni  Explosion  of  Controller.     <3.) 

3.  Injnry  to  Condnotor  by  Esoapins  Eleetrioity.     (4.) 

4.  Death  of  Horsee  froni  Eleetrio  Sl&ook.     (5-6.) 

5.  Death  of  Telephone  Idnen&an  froni  Eleetrio  Shook.     <7.) 

6.  Sale  of  Franohise  by  City  for  Eleetrio  Idshtine.     <8.) 

7.  Wiring  of  Bnildineni,  Regnlation  by  City.     <9.) 

8.  Injnry    froni    liishtnins    Entering    Bnildins    over    Telephw 

Wires.     (10.) 

9.  Feed  Wires,  Right  of  Street  Railway  to  Kaintain.     (11.) 

10.  Taxation  of  Chross  Receipts  of  Eleetrio  Conipany.     (IS.) 

11.  Nnisanoe.     (13.) 

12.  Eminent  Domain  —  Pnblio  Bnsiness  —  Interf  erenoe  with  Hai 

gable  Waters.     (14.) 
id.   Establishment  of  Lighting  Plant.     (15.) 

1.  Injnry  to  Passenger  Who  Sat  on  Sand  Bon  on  Front  Platfoi 
of  Crowded  Car,  Cansed  by  Passenger  Jnniping  from  Car  on  B 
coming  Frightened  at  Explosion  in  Controller  —  Negligence  —  Co 
tribntory  Negligence  —  Instrnctions.  -~  In  the  case  of  Williiimson  v.  < 
Louis  Transit  Co.,  202  Mo.  340,  100  S.  W.  1072,  it  appeared  that  plaintiff 
young  woman,  boarded  one  of  defendant's  street  cars  in  company  with  so 
friends,  and  owing  to  the  crowded  condition  of  the  car,  took  a  seat  on  i 
sand  box  just  behind  the  motorman  on  the  front  platform  of  the  car.  S 
eral  other  persons  were  on  the  platform  at  the  time.  As  the  car  was  movj 
along,  an  explosion  occurred  in  the  controller  box,  with  a  loud  report,  a 
flames  issued  therefrom,  pnd  plaintiff  was  burned  by  the  heat.  The  mot 
man  jumped  from  the  oar,  and,  in  consequence  thereof,  and  of  the  frij 
which  plaintiff  experienced  by  reason  of  the  explosion,  she,  too,  jumped  fr 
the  car,  and  was  permanently  and  seriously  injured.  Plaintiff  recovered 
judgment.  Defendant  appealed,  and  contended  that  plaintifiTs  instruct! 
No.  1  was  erroneous,  as  it  did  not  submit  to  the  jury  one  of  the  aflRrmat 
defenses;  that  is,  plaintifTs  negligence  in  voluntarily  riding  on  the  fn 
platform  of  the  car  and  taking  a  seat  upon  the  sand  box.  The  court  sai 
"As  to  this  contention,  it  may  be  said  that,  under  the  facts  and  circumstan( 
disclosed  by  the  record,  the  crowded  condition  of  the  car,  etc.,  the  plaini 
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was  not  guilty  of  negligence  in  riding  on  the  front  platform  of  the  car  and 
Bitting  on  the  sand  hox.  Nor  is  there  any  evidence  to  show  that  plaintiff's 
knowledge  and  experience  regarding  the  operation  of  electric  cars,  or  dangers 
incident  to  riding  on  the  front  platform  thereof  and  sitting  on  the  sand  box, 
were  such  as  to  give  her  any  ground  for  apprehending  any  danger  from  the 
position  she  occupied  on  the  car.  The  negligence  was  on  the  part  of  those  in 
charge  thereof,  in  not  providing  her  a  seat  within  the  car,  or  warning  her 
of  the  dangerous  position  she  occupied,  if  dangerous  they  knew  it  to  be.  The 
instruction  must  have  been  understood  by  the  jury  as  requiring  the  plaintiff 
to  be  free  from  contributory  negligence  during  the  whole  of  the  time  she  was 
voluntarily  riding  upon  the  car,  as  well  as  at  the  time  she  jumped  therefrom. 
But»  even  if  it  did  not  present  the  question  of  contributory  negligence  on  the 
part  of  plaintiff,  it  was  '  no  more  than  nondirection,  not  misdirection,  and  was 
Bot  error  in  a  civil  case.'  K,  C.  d  N.  C,  Ry.  Co,  v.  Shoemaker,  160  Mo.  426, 
61  8.  W.'205.  If  defendant  desired  to  have  that  question  passed  upon  by  the 
jury,  it  should  have  asked  for  an  instruction  thereon,  which  it  did  not  do." 

Defendant  further  contended  that  its  instruction  No.  5  followed  accurately 
the  evidence,  and  that  the  court  amended  it  to  its  prejudice.  This  instruc- 
tion, as  offered,  told  the  jury  that,  if  the  previous  explosions  had  not  been 
of  such  violence  as  to  actually  endanger  passengers  riding  upon  the  front 
platform  of  the  car  upon  which  such  explosions  may  have  occurred,  it  was 
not  negligence  on  the  part  of  defendant  to  permit  plaintiff  to  ride  upon  the 
platform  of  this  particular  car.  The  court  amended  said  instruction  by 
Inserting,  immediately^  after  the  word  "occurred,"  these  words:  "And  were 
not  of  such  a  character  as  to  excite  and  frighten  passengers  on  such  front 
platform,  whereby  they  would  be  likely  to  jump  off  of  such  car  while  in 
motion."  It  was  held  that  the  amendment  was  proper.  The  court  said: 
"The  instruction,  as  asked,  entirely  ignored  that  which  everybody  is  pre- 
sumed to  know  —  and  that  is,  that  such  an  explosion,  under  the  same  circum- 
stances, would  alarm  passengers  in  proximity  to  it,  and,  in  all  probability, 
cause  them  to  become  panic-stricken  and  to  jump  from  the  car  in  an  effort  to 
escape  from  the  apparent  danger  —  and  it  makes  no  difference  even  though  the 
previous  explosions  might  not  have  been  of  such  a  character  as  to  actually 
endanger  passengers  riding  under  similar  circumstances,  for  it  is  just  as 
culpable  to  negligently  frighten  a  passenger,  and  thereby  cause  him  to  jump 
from  the  car  and  injure  himself,  as  it  is  to  injure  him  directly.  And  this  is 
true,  although  no  injury  would  have  resulted  had  no  attempt  to  escape  been 
iBade.  Bischoff  v.  Railroady  121  Mo.  216,  25  S.  W.  908;  McManus  v.  Railroad, 
116  Mo.  App.  110,  92  S.  VV.  176;  Ephland  v.  Mo.  Pac.  R.  R.  Co.,  137  Mo.  187, 
37  8.  W.  820,  38  S.  W.  926,  35  L.  R.  A.  107,  59  Am.  St.  Rep  498;  McPeak  v. 
Mo.  Pac,  R,  R.  Co.,  128  Mo.  617,  30  S.  VV.  170." 

Judgment  for  plaintiff  affirmed. 

2.  Injury  to  Passenger  in  Stepping  on  Electrified  Plate  in  Car  — 
Presnmption  of  Negligence  —  Burden  of  Proof  —  Sufficiency  of 
Pleading  as  to  Negligence.  —  In  the  case  of  McRae  v.  Metropolitan  8t. 
Ry,  Co.,  125  Mo.  App.  562,  102  S.  W.  1032,  it  appeared  that  plaintiff  became 
a  passenger  on  one  of  defendant's  cars  on  a  day  when  it  was  thawing,  and  the 
soles  of  her  shoes  had  become  wet  from  water  and  slush  in  the  streets.  As 
she  entered  the  vestibule  she  stepped  on  a  metal  plate  and  received  a  slight 
shock  from  electricity.  The  conductor,  who  was  standing  near  the  rear 
door,  then  cautioned  her  to  "  step  high,"  but,  observing  no  obstacle  in  the 
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way,  she  proceeded  to  enter  through  the  doorway,  and,  in  doing  so,  stepped 
on  a  metal  plate  at  the  threshold.  According  -to  her  testimony  she  reoeived 
from  this  contact  an  electric  shock  of  great  severity,  as  a  result  of  which 
her  lower  limbs  were  partially  paralyzed,  her  nervous  system  deranged,  and 
she  was  otherwise  injured  permanently.  On  the  part  of  defendant  it  was 
conceded  in  the  testimony  that  the  metal  plate  from  which  plaintiff  claimi 
to  have  received  the  severe  shock  was  charged  with  electricity,  and  that  fact 
was  known  to  the  conductor  at  the  time  she  entered  the  car.  It  is  also 
admitted  that  she  stepped  on  the  plate  and  received  a  shock  therefrom,  but 
it  is  claimed  that  it  was  mild,  and  the  medical  witnesses  introduced  assert 
that  it  could  not  have  produced  the  injurious  effects  claimed  by  her.  At  the 
end  of  the  run  the  car  was  put  out  of  service  for  examination  and  repairs, 
and  the  inspection  which  followed  disclosed  that  mud  had  collected  between 
one  of  the  wires  used  in  the  transmission  of  power  to  the  machinery  and  the 
underside  of  the  car,  in  a  way  to  afford  a  good  conductor  of  electricity 
between  the  wire  and  the  screws  which  served  to  fasten  the  plate.  On  de 
murrer,  it  was  held  that  the  evidence  was  sufficient  to  show  that  plaintiff's 
injuries  were  a  direct  result  of  the  shock.  On  appeal  from  judgment  for 
plaintiff,  it  was  held  that  demurrer  was  properly  overruled. 

Objection  was  made  by  defendant  to  a  charge  given  in  the  instructions 
asked  by  plaintiff  that,  *'  if  the  jury  believe  from  the  evidence  that  pUintiff 
received  an  electric  shock  while  a  passenger  on  said  car  (if  you  believe  she 
was  a  passenger  thereon),  the  presumption  is  that  this  shock  was  occasioned 
by  some  negligence  of  the  defendant,  and  the  burden  of  proof  is  cast  upon 
the  defendant  to  rebut  this  presumption  of  negligence,  and  establish  the  fi^t 
that  there  was  no  negligence  on  its  part."  As  to  this  the  appellate  court 
said:  **  Counsel  argue  that  'negligence  on  the  part  of  the  carrier  cannot  be 
presumed  from  the  fact  of  an  accident  and  an  injury  to  a  passenger '  ( yar- 
nell  V.  RailwoAf,  113  Mo.  570,  21  S.  W.  1,  18  L.  R.  A.  599),  and  that  <  to  say 
that  the  defendant  is  bound  to  excuse  his  fault  before  he  is  shown  to  have 
been  guilty  of  one  is  nonsense '  ( 6  Thompson  on  Negligence,  section  7637 ) ,  and 
finally,  *  where  the  accident  is  to  the  passenger  and  not  to  the  train,  no 
presumption  of  negligence  on  the  carrier's  part  can  arise.*  Citing  Thonuu  v. 
Railway,  148  Pa.  180,  23  Atl.  989,  15  L.  R.  A.  416;  Keller  v.  Railtcay,  149 
Pa.  65,  24  Atl.  159;  State  {Bernard)  v.  Railway  Co.,  60  Md.  555;  RaUioay 
Co.  V.  State,  71  Md.  599,  18  Atl.  969.  The  first  of  these  two  propositions  we 
concede  without  comment.  As  to  the  other,  the  principle  invoked  is  some- 
what inaccurately  stated.  No  presumption  of  negligence  on  the  part  of  the 
carrier  arises  in  cases  where  the  passenger  is  injured  by  some  cause  wholly 
disconnected  from  the  operation  of  the  vehicle  in  which  he  is  riding.  Thus, 
if  he  is  injured  by  a  missile  projected  from  outside  of  the  vehicle,  the  car- 
rier cannot  be  held  liable  except  on  the  showing  that  the  injury  was  the 
result  of  some  negligent  act  connected  with  the  transportation.  The  carrier 
is  not  an  insurer  of  the  safety  of  the  passenger,  and  is  liable  only  for 
injuries  inflicted  by  its  negligence,  and  the  burden  of  proof  always  is  on  the 
passenger  to  establish  the  fact  of  the  carrier's  negligence  by  evidence.  But, 
where  the  passenger  shows  that  his  injury  was  caused  by  some  breaking  of 
machinery,  a  collision,  derailment  of  cars,  or  something  improper  or  unsafe 
in  the  conduct  of  the  business  or  in  the  appliances  of  transportation,  he  needs 
go  no  further,  since  from  any  such  happening  a  presumption  of  negligence  on 
the  part  of  the  carrier  arises.      Thomas  v,  Railuxiyy  supra;  Clark  v.  Bail- 
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way,  127  Mo.  197,  29  S.  W.  1013;  Ooodloe  v.  Railtoay,  120  Mo.  App.  194,  96 
S.  W.  482;  BofHin  v.  Railway  (decided  at  this  term),  102  S.  W.  631.  The 
conceded  facts  demonstrate  that  the  shock  was  caused  by  a  defective  condition 
of  one  of  the  appliances  of  transportation.  The  existence  of  a  highly  elec- 
trified metal  plate  in  the  passageway  for  passengers  constituted  such  a  defect, 
and  the  burden  was  cast  on  defendant  to  show  that  its  presence  could  not 
have  been  detected  and  prevented  by  the  exercise  of  the  highest  degree  of  care. 
The  instruction  under  consideration  correctly  enunciated  the  rule  applicable 
to  the  facts  of  the  case.'' 

Finally,  it  was  urged  that  the  petition  failed  to  allege  any  act  of  negli- 
gence on  the  part  of  the  defendant.  It  was  charged  that  **  as  plaintiff  was 
passing  over  the  floor  of  the  rear  vestibule  of  said  car  toward  the  doorway 
thereof,  in  the  usual  and  ordinary  manner  for  the  purpose  of  taking  a  seat 
in  said  car,  she  received  a  severe  electric  shock  which  injured  her  as  herein- 
after more  fully  described,  *  *  *  that  said  shock  was  caused  by  the  negli- 
gence of  the  defendant  in  that  said  car  and  said  car  line  were  negligently  con- 
structed, maintained,  and  operated  by  the  defendant,  and  said  shock  was  the 
result  of  such  negligence."  As  to  this  contention  the  court  said:  ''Not 
only  is  the  allegation  siifficient  after  verdict,  but  it  could  not  have  been  suc- 
eessfully  attacked  either  by  demurrer  to  the  petition  or  by  motion  to  make 
more  definite  and  certain.  It  is  not  required  of  a  passenger  who  is  injured 
by  some  casualty  to  the  vehicle  or  by  some  defect  in  the  appliances  used  in 
the  transportation  to  allege  the  specific  act  of  negligence  which  brought  about 
the  casualty.  The  averment  that  he  was  injured  by  a  collision,  derailment, 
breaking  down  of  vehicle,  or  by  a  defect  in  a  given  appliance,  coupled  with  a 
general  allegation  of  negligence,  is  enough  to  state  a  cause  of  action." 

The  judgment  was  affirmed. 

3.  Ini'Bry  to  Motorman  by  Ezplosion  of  Controller  —  Dvty  of 
Master  to  Furnish  Safe  and  Snitable  Maohinery  —  PresnniptiTe 
Xeslisenee.  —  In  the  case  of  Beehe  v,  8t.  Louis  Transit  Co.,  206  Mo.  419,  103 
8.  W.  1019,  it  appeared  that  plaintiff,  a  motorman  on  one  of  defendant's 
street  cars,  was  thrown  from  his  car  and  injured  by  an  explosion  of  the 
controller. 

The  evidence  showed  that  the  controller  boxes  in  use  by  defendant  on  its 
cars  on  the  date  when  plaintiff  was  injured  were  what  are  known  as  the 
"  General  Electric  "  or  "  Westinghouse  "  controller  boxes,  and  that  they  were 
at  the  time  of  the  accident  the  best  on  the  market.  While  there  was  expert 
testimony  tending  to  show  that  any  foreign  substance  in  the  controller,  such 
as  dirt,  water,  or  grease,  might  produce  arcking,  that  is,  a  slight  flash  or 
explosion,  which  might  be  prevented  by  inspection,  there  was  no  evidence  of  a 
failure  by  defendant  to  inspect  the  controllers  in  use  as  often  as  was  seemingly 
necessary. 

The  case  was  submitted  to  the  jury  upon  the  theory  that  a  case  of  negli- 
gence was  made  out  against  the  defendant  if  the  jury  should  believe  from 
the  evidence  that  the  defendant  had  failed  to  use  reasonable  care  in  pro- 
curing and  using  a  reasonably  safe  controller,  or  that  the  defendant  had 
failed  to  exercise  ordinary  care  to  inspect  the  controller  which  was  in  fact 
procured,  when  by  the  exercise  of  reasonable  care  in  making  inspections 
defendant  might  have  discovered  the  dangerous  condition,  if  it  was  dangerous. 
There  was  a  verdict  for  plaintiff  and  defendant  appealed  from  the  judgment 
entered  thereon. 
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It  was  held,  first,  that,  as  defendant  procured  the  best  controller  on  the 
market,  it  was  not  negligent  in  this  respect.  The  court  said:  "The  master 
is  not  required  to  furnish  his  servant  absolutely  safe  appliances  or  nuu:hinerj 
with  which  to  work,  but  discharges  the  full  measure  of  his  duty  towards  his 
servant  when  he  exercises  ordinary  and  reasonable  care  to  supply  and  main- 
tain safe  machinery,  tools,  and  appliances  with  which  to  do  the  nuuter's 
work.  MintUer  v.  SedcUia,  167  Mo.  99,  66  S.  W.  1072;  Glasscock  v.  »u>aferv 
Dry  Goods  Co.,  106  Mo.  App.  657,  80  S.  W.  364;  Holmes  v,  Brandenbaugk, 
172  Mo.,  loc.  cit.  64,  72  S.  W.  660;  Tabler  v.  Railway  Co,,  93  Mo.  79,  5  S.  W. 
810;  Orattis  r.  Railway  Co,,  163  Mo.  403,  66  S.  W.  108,  48  L.  R.  A.  399,  77 
Am.  St.  Rep.  721.  This  duty,  however,  does  not  make  the  master  an  insurer 
of  the  safety  of  the  servant.      Orattis  v.  Railway  Co,,  supra,** 

It  was  further  held  that  plaintiff  failed  to  make  out  a  case  on  the  ground 
of  the  defendant's  negligence  in  maintaining  the  controller  in  a  defective 
condition  and  in  failing  to  discover  and  correct  that  condition.  It  was 
asserted  by  plaintiff  that  "  the  expert  proof  affirmatively  indicates  the  cause 
of  the  explosion  to  be  the  defective  condition  of  the  controller  and  want  of 
necessary  inspection  to  reveal  and  to  correct  that  condition;  that  the  duty 
resting  on  the  master  was  not  performed  in  this  case,  according  to  the  positive 
evidence,  even  beyond  the  reasonable  inferences  to  be  drawn  from  the  facts 
of  the  explosion  and  its  deadly  force;  that  circumstantial  evidence  of  the 
cause  of  such  an  explosion  or  injury  as  here  appears  is  sufficient,  and  it  need 
not  exclude  every  other  possible  hypothesis." 

The  court  said :  ''  We  are  unable  to  agree  that  the  expert  proof  affirma- 
tively indicates  the  cause  of  the  explosion  to  be  the  defective  condition  of  the 
controller,  or  the  want  of  necessary  inspection.  These  were  facts  which  it 
devolved  upon  plaintiff  to  prove,  or  to  prove  a  state  of  facts  from  which 
they  might  reasonably  be  inferred.  Delahunt  v,  Tel.  Co,,  216  Pa.  241,  64  Atl. 
515,  is  relied  upon  by  plaintiff  as  sustaining  his  position;  but  in  that  case 
there  was  positive  evidence  of  defendant's  negligence  in  permitting  its  wire, 
which  was  not  properly  insulated,  to  come  in  contact  with  the  wires  of 
another  company,  heavily  charged  with  electricity,  whereby  the  electric  cur- 
rent was  conveyed  to  the  telephone  of  the  deceased  when  he  was  making 
proper  and  lawful  use  thereof,  and  in  consequence  of  the  negligence  of  the 
defendant  company  deceased  received  a  heavy  shock  of  electricity  and  was 
killed.  It  is  true  that  in  Grimslcy  v.  Hankins  (D.  C),  46  Fed.  400,  it  is 
held  that  a  steamboat  boiler  explosion,  causing  injuries,  is  prima  facie  evi- 
(lonce  of  neglififonce  on  the  part  of  the  owners  and  officers;  but  it  is  also  held 
that  this  may  be  rebutted  by  evidence  showing  due  diligence  in  supplying 
suitable  machinery.  From  the  evidence  in  the  case  at  bar  it  is  indisputable 
that  tlie  controller  was  of  the  best.  In  the  case  of  Excelsior  Electric  Co.  v. 
Sweet,  57  N.  J.  Law,  224,  30  Atl.  553,  the  general  rule  is  held  to  bo  that 
the  occurrence  of  the  accident  does  not  raise  the  presumption  of  negligence, 
but  wlion  the  testimony  which  proves  the  occurrence  by  which  a  person  is 
injured  discloses  circumstances  from  which  the  defendant's  negligence  is  a 
reasonable  inference  a  cnse  is  presented  which  calls  for  a  defense.  In  our 
view,  there  were  no  circumstances  dii^closed  by  the  evidence  in  this  case  from 
which  nefjliponce  on  the  part  of  the  defendant,  either  in  the  selection  of  the 
coT^f roller  or  the  insficctinfr  of  it.  can  reasonably  be  inferred.  Another  case 
relied  upon  by  plaintiff  is  Rose  v.  f!tephcns  et  al.  (C.  C),  11  Fed.  438.  That 
"was  a  suit  by  a  person  who  was  injured  by  the  explosion  of  a  steam  boiler 
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used  by  the  defendant  to  propel  a  vessel  chartered  by  the  defendant  to  be 
used  for  the  transportation  of  passengers  and  freight.  It  was  held,  when 
an  accident  happens  as  by  the  bursting  of  a  boiler,  in  the  absence  of  explana- 
tory circumstances  negligence  will  be  presumed,  and  the  burden  is  cast  upon 
the  owner  to  disprove  it.  In  discussing  the  same  subject  in  the  case  of 
Tranaportation  Company  v.  Doumer,  7S  U.  S.  129,  20  L.  Ed.  160,  it  is  said: 
'  There  was  no  presumption,  from  the  simple  fact  of  a  loss  occurring  in  this 
way,  that  there  was  any  negligence  on  the  part  of  the  company.  A  presump- 
tion of  negligence  from  the  simple  occurrence  of  an  accident  seldom  arises, 
except  where  the  accident  proceeds  from  an  act  of  such  a  character  that, 
when  due  care  is  taken  in  its  performance,  no  injury  ordinarily  ensues  from 
it  in  similar  cases,  or  where  it  is  caused  by  the  mismanagement  or  miscon- 
struction of  a  thing  over  which  the  defendant  has  immediate  control,  and  for 
the  management  or  construction  of  which  he  is  responsible.' 

"  The  rule  announced  in  these  cases  only  applies  when  the  affair  speaks  for 
itself.  '  It  is  not  that,  in  any  case,  negligence  can  be  assumed  from  the  mere 
fact  of  an  accident  and  an  injury;  but  in  these  cases  the  surrounding  circum- 
stances which  are  necessarily  brought  into  view  by  showing  how  the  accident 
occurred  contained,  without  further  proof,  sufficient  evidence  of  the  defend- 
ant's duty  and  of  his  neglect  to  perform  it.  The  fact  of  the  casualty  and 
the  attendant  circumstances  may  themselves  furnish  all  the  proof  of  negli- 
gence that  the  injured  person  is  able  to  offer,  or  that  it  is  necessary  to  offer. 
The  accident,  the  injury,  and  the  circumstances  under  which  they  occurred, 
are  in  some  cases  sufficient  to  raise  a  presumption  of  negligence,  and  thus 
east  upon  the  defendant  the  burden  of  establishing  his  freedom  from  fault. 
In  the  words  of  Baron  Channel  1,  '  where  it  is  shown  that  the  accident  is  such 
that  its  real  cause  may  be  negligence  of  the  defendant,  and  that  whether  it 
is  so  or  not  is  within  the  knowledge  of  the  defendant,  the  plaintiff  may  give 
the  required  evidence  of  negligence  without  himself  explaining  the  real  cause 
of  the  accident,  by  proving  the  circumstances,  and  thus  raising  a  presump- 
tion that,  if  the  defendant  does  not  choose  to  give  the  explanation,  the  real 
cause  was  negligence  on  the  part  of  the  defendant.'  Shearman  &  Redfield 
on  Negligence  (4th  ed.),  §  69.  In  Tuttle  v,  C,  R.  I.  d  P.  R.  R.  Co.,  48 
Iowa,  236,  it  is  said :  '  It  is  true  that,  where  a  dangerous  accident  occurs 
which,  under  ordinary  circumstances,  would  not  have  happened  had  the 
defendant  and  its  employees  exercised  due  care,  prudence,  and  watchfulness, 
proof  of  such  an  accident,  with  its  attendant  circumstances,  raises  a  pre- 
sumption of  negligence,  and  the  burden  of  proof  is  then  cast  upon  the  defend- 
ant to  rebut  this  presumption.  To  this  end  defendant  must  show  that  in 
the  selection  and  operation  of  the  machinery  which  caused,  or  contributed 
to,  the  accident  it  used  due  care,  prudence,  skill,  and  watchfulness.  This  is 
as  far  as,  upon  any  well -recognized  legal  principle,  the  burden  of  proof  can 
be  cast  upon  the  defendant,  and  is  as  far  as  any  adjudication,  to  which  we 
have  been  referred,  has  gone.'  This  rule,  however,  has  no  application  to  the 
case  at  bar,  for  the  reason  that  plaintiff  alleges  in  his  petition  specific  acts 
of  negligence  on  the  part  of  the  defendant,  in  that  *  the  dangerous  and  de- 
fective condition  of  said  machinery  which  exploded  could  have  been  dis- 
covered by  defendant  by  ordinary  care  in  inspecting  said  controller  prior 
to  its  explosion  in  ample  time  to  have  prevented  said  explosion.'  This  ques- 
tion was  submitted  to  the  jury  by  plaintiff's  instruction,  and  thus  plaintiff 
assumed  the  burden  of  establishing .  the  allegations  by  the  petition.      Dowell 
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V,  OuthriCy  116  Mo.  646,  22  S.  W.  893;  Tamell  v,  Kanaaa  CUy,  Ft.  8oott  4 
M.  Ry,  Co,,  113  Mo.  670,  21  S.  W.  1,  18  L.  R.  A.  699. 

*'  The  general  rule  is  that  the  burden  rests  upon  the  plaintiff  to  prove  the 
negligence  of  the  defendant  as  alleged  in  the  petition,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  injury.      *  In  other  words,  negligence 
is  not  presumed,  but  must  be  proved.      The  difficulty  of  proving  the  ne^i- 
gence  charged  does  not  affect  the  principle.'     6  Thorn,  on  Law  of  Neg.,  %  7696; 
Miller  v.  Railway  Co.,  186  Pa.  190,  40  Atl.  413.     We  are  firmly  of  the  opinion 
that  the  doctrine  of  'res  ipsa  loquitur*  is  not  applicable  to  the  facts  in 
this  case.     This,  we  think,  is  clearly  demonstrated  by  the  opinion  of  the  St. 
Louis  Court  of  Appeals  in  the  case  of  Breen  v.  8t.  Louis  Cooperage  Co.,  60 
Mo.  App.  202.      Judge  Rombauer,  speaking  for  the  court,  said :     '  In  Jones 
V.  Teager,  2  Dillon   (U.  S.)    68   (Fed.  Cas.  No.   7,610),  the  injury  was  the 
result  of  a  boiler  explosion.      Judge  Dillon,  after  briefly  stating  the  well- 
known  rules  of  law  governing  the  master's  liability  in  such  cases,  charged 
the  jury  as  follows :     '  In  the  application  of  these  principles  to  the  evidence, 
you  will  first  inquire  whether  the  boilers  in  this  case  were  unsafe  or  unfit 
for  use,  and,  if  so,  whether  the  defendant  knew  it,  or  as  a  reasonable  man, 
having  a  due  regard  for  the  safety  of  his  employees,  ought  to  have  known 
it,  for,  if  he  ought,  his  neglect  in  this  respect  would  be  equivalent,  in  imposing 
liability,  to  actual  knowledge;  and  in  the  next  place  you  must  inquire,  and, 
in  order  to  hold  the  defendant  liable,  must  find  from  the  evidence,  that  this 
defect  was  the  direct  and  immediate  cause  of  the  accident,  without  which 
it  would  not  have  happened,  and,  if  you  thus  find,  then  the  defendant  would 
thus  be  liable.'      That  charge  was  given  in  a  case  where  there  was  ample 
evidence  tending  to  show  that  the  boiler  which  burst  was  weak  and  worn, 
and  expert  evidence  tending  to  show  that  it  burst  owing  to  such  weakness. 
This  clearly  shows  that  the  rule  of  res  ipsa  loquitur  cannot  be  applied  with 
any  sense  of  reason  to  a  case  of  complicated  machinery,  nor  can  the  jury, 
from  the  mere  fact  that  some  defect  exists  in  some  part  thereof,  conjecture 
not  only  that  such  defect  was  the  direct  and  immediate  cause  of  the  accident, 
but  also  that  it  was  the  duty  of  the  defendant  to  foresee  such  conjectural 
result  and  guard   against  it.      The  employer    fulfils   his   duty  by  guarding 
against  the  probable  result  of  defects,  even  if  such  defects  are  shown.      Hold- 
ing him  responsible  for  conjectural  results  shifts  his  liability  from  the  ground 
of  negligence  to  that  of  insurance. 

"  I  have  examined  many  cases  on  this  subject  but  find  none  sufficiently 
analagous  in  its  facts  to  the  present  case  to  furnish  a  precedent  of  any  value. 
Touching  the  law  there  is  very  little  difficulty,  but  touching  its  application 
to  the  particular  facts  in  this  case  the  difficulty  is  great.  That  it  is  not  for 
the  defendant  to  account  for  the  accident  on  a  theory  consistent  with  due 
care,  but  for  the  plaintiff  to  account  for  it  on  a  theory  inconsistent  there- 
with, all  the  cases  concede.  That  such  theory  must  not  rest  upon  bare  con- 
jecture, but  must  rest  either  upon  direct  proof,  or  upon  proof  of  facts  estab- 
lishing a  direct  and  immediate  connection  between  the  defects  and  accident 
complained  of  by  logical  inference,  is  equally  conceded.  The  cases  which 
probably  come  nearer  in  their  facts  to  those  of  the  present  case  are  Searles 
V.  Railroad,  101  N.  Y.  661,  5  N.  E.  66,  and  Dobbins  v.  Brown,  119  N.  Y.  188, 
23  N.  E.  537,  in  both  of  which  verdicts  were  set  aside  on  appeal  as  resting 
not  on  legitimate  inference,  but  on  bare  conjecture.  In  the  first,  the  cause 
of  the  injury  was  a  cinder  which  had  lodged  in  the  plaintiff's  eye.      Judge 
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Earle,  in  delivering  the  opinion  of  the  court,  said:  'Where  the  fact  is  that 
the  damages  claimed  in  an  action  were  occasioned  by  one  of  two  causes,  for 
one  of  which  the  defendant  is  responsible,  and  for  the  other  of  which  it  is 
not  responsible,  the  plaintiff  must  fail  if  his  evidence  does  not  show  that 
the  damage  was  produced  by  the  former  cause,  and  he  must  fail  also  if  it 
is  just  as  probable  that  they  were  caused  by  one  as  by  the  other,  as  the 
plaintiff  is  bound  to  make  out  his  case  by  a  preponderance  of  evidence.  The 
jury  must  not  be  left  to  mere  conjecture,  and  a  bare  possibility  that  the 
damages  were  caused  in  consequence  of  the  negligence  and  unskilfulness  of 
the  defendant  is  not  sufficient/  In  the  second  case  the  cause  of  the  accident 
was  the  precipitation  of  the  plaintiff's  intestate  from  a  bucket  while  descend- 
ing a  mine.  The  evidence  showed  that  the  cable  attached  to  the  bucket 
was  broken  after  the  accident,  but  there  was  no  evidence  how  it  came  to 
be  broken.  Rugeb,  C.  J.,  in  delrvering  the  opinion  of  the  court,  said :  '  The 
trial  court,  in  its  charge  to  the  jury,  authorized  them  to  infer  that  the  acci- 
dent might  have  happened  from  the  accidental  stoppage  of  the  dummy  yoke 
or  follower  at  some  point  in  the  course  of  its  descent,  and  its  sudden  fall 
thereafter,  from  a  great  distance,  on  the  bucket.  Any  inference  that  the 
accident  happened  in  the  manner  suggested  would,  it  seems  to  us,  have  been 
substituting  conjecture  for  proof,  and  violates  the  rule  requiring  proof  always 
to  be  made  the  basis  of  recovery.'  In  Callahan  v.  Warne,  40  Mo.  136,  Judge 
Holmes  says:  'Negligence  is  something  invisible,  intangible,  and,  for  the 
most  part,  incapable  of  direct  proof,  like  sensible  facts  or  physical  events. 
It  is,  in  general,  a  matter  of  inference  from  other  facts  and  circumstances 
which  admit  of  direct  proof,  and  which  may  raise  a  presumption  of  the  truth 
of  the  main  fact  to  be  proved.  These  facts  and  circumstances  must  be  such 
as  would  warrant  a  jury  in  inferring  from  them  the  fact  of  negligence  by 
reasoning  in  the  ordinary  way,  according  to  the  natural  and  proper  relation 
of  things  and  consistently  with  the  common  sense  and  experience  of  mankind.' 
In  Smith  v.  Railroad,  37  Mo.  292,  the  same  judge  says :  '  It  is  not  enough 
that  a  part  of  the  facts  involved  in  the  injury  are  made  to  appear.  The 
whole  issue  must  be  proved,  and  the  burden  of  proof  is  upon  the  plaintiff. 
If  he  failed  to  prove  the  whole  issue,  he  comes  short  of  making  out  a  prima 
facie  case,  and  the  jury  should  be  instructed  to  find  a  verdict  for  the 
defendant.' 

"  That  the  controller  in  question  was  a  very  complicated  piece  of  ma- 
chinery is  clearly  shown  by  the  evidence,  and  brings  the  case  squarely  within 
the  prDiciples  announced  in  the  next  preceding  case.  The  evidence  shows 
that  any  one  of  numerous  causes  might  have  brought  about  the  explosion, 
among  which  causes  was  the  accumulation  of  dirt  in  the  controller.  Such 
dirt  might  have  gotten  into  the  controller  at  any  time  while  the  latter  was 
in  charge  of  the  plaintiff  while  on  the  track  without  any  fault  or  negligence 
on  the  part  of  defendant,  and  the  explosion  have  occurred  before  defendant 
had  any  opportunity  to  inspect  the  controller,  so  that  the  cause  of  the  explo- 
sion was  purely  theoretical  and  conjectural,  and  no  judgment  should  be  per- 
mitted to  stand  with  no  foundation  whatever  for  its  support."  Judgment 
for  plaintiff  reversed. 

4.  Electrio  Railway  Companies  —  Injury  to  Condnotor  by  Eseap- 
inc  Eleotrioity -*  Presnmption  of  Negligenoe  —  Pleadings. -» In  the 
case  of  Miller  v.  Chicago  and  Oakpark  Elevated  Railroad  Company,  132  111. 
App.  41,  an  action  was  brought  by  a  conductor  to  recover  for  injuries  from 
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escaping  electricity.  The  court  said:  "The  amended  declaration  avers  that 
the  trains  were  operated  by  means  of  a  highly  dangerous  and  destructiTe 
agency,  to  wit,  electricity;  that  the  engine  and  motor  car  were  equipped 
with  certain  mechanical  appliances  and  fixtures  for  the  transmission  and 
conducting  of  such  electricity  in  the  propelling,  operation,  and  management 
of  the  train.  It  is  further  averred  that,  while  plaintiff  was  engrossed  in 
the  work  of  his  employment  as  a  conductor,  without  knowledge  of  the  danger 
surrounding  him,  and  while  acting  with  due  care  and  caution  for  his  own 
safety,  the  defendant  carelessly,  wrongfully,  negligently,  and  improperly  failed 
and  omitted  to  provide  and  maintain  adequate  guards,  controllers,  means,  or 
appliances  for  controlling  or  confining  the  electricity  in  use  in  such  manner 
as  to  prevent  its  escaping  from  the  machinery  and  from  being  precipitated 
against  and  coming  in  contact  with  plaintiff,  and  that  by  means  of  such 
failure  to  do  the  things  specified,  the  electricity  escaped  from  the  machinery, 
came  in  contact  with  plaintiff,  striking  him  with  great  force  and  power, 
burning  him,  etc. 

"A  failure  on  the  part  of  the  defendant  to  use  some  device  suflScient,  in 
the  exercise  of  due  diligence  to  guard  against  the  escape  of  electricity  power- 
ful enough  to  injure  the  plaintiff,  tends,  unexplained  and  unexcused,  to 
impute  to  defendant  a  lack  of  ordinary  care,  from  which  a  presumption  of 
negligence  arises.  Com.  Elec.  Co.  v.  Melville,  210  111.  70.  Plaintiff  was 
not  required  to  charge  knowledge  of  the  defective  condition  to  defendant. 

"  The  amended  declaration  is  not  obnoxious  to  a  general  demurrer,  and  we 
regard  it  as  invulnerable  against  the  special  demurrer  interposed.  The  duty 
of  the  master  to  the  servant  to  furnish  a  safe  place  in  which  to  work  is  suffi- 
ciently inferable  from  the  averments  of  the  amended  declarations,  as  also  a 
breach  of  this  duty  resulting  in  injury  to  its  servant. 

"  The  judgment  is  reversed  and  the  cause  remanded  to  the  Superior  Court, 
with  directions  to  overrule  the  demurrer  to  the  amended  declaration,  with  a 
rule  on  the  defendant  to  plead  thereto." 

5.  Electric  Railways  —  Death  of  Horses  from  Breaking;  of  Trolley 
Wire —>  Evidence —>  Presumption  of  Negligence.  —  In  the  case  of  Pat- 
terson Coal  and  Supply  Co.  v.  Pittsburgh  Railway  Co.^  37  Pa.  Superior  Ct. 
212,  an  action  was  brought  against  a  street  railway  company  to  recover  for 
the  death  of  two  horses  which  had  been  killed  while  being  driven  along  a 
public  highway  by  the  falling  of  a  trolley  wire.  At  the  trial  the  plaintiff 
produced  evidence  that  the  horses  were  being  driven  by  their  servant  along 
the  public  highway,  that  they  had  a  double  track  street  railway  along  the 
highway,  and  the  road  being  narrow,  the  horses  drawing  a  heavy  wagon  were 
being  driven  along  one  of  the  railway  tracks,  and  that  the  trolley  wire  sud- 
denly broke  and  fell  upon  the  horses,  the  electric  current  killing  both  of  the 
horses  within  two  minutes.  This  was  the  only  evidence  as  to  the  circum- 
stances of  the  accident  or  the  cause  which  produced  it.  There  was  no  evi- 
dence offered  to  show  negligence  in  the  construction,  inspection,  or  repair  of 
the  trolley  wire  or  its  attachments,  and  if  negligence  could  be  imputed  to  any 
person  under  the  evidence  it  had  to  be  inferred  from  the  mere  fact  that  the 
trolley  wire  fell. 

The  court  below  gave  binding  instructions  in  favor  of  the  defendant,  and 
the  plaintiff  appealed.  The  court  said:  "The  question  raised  by  this  speci- 
fication of  error  is,  ought  the  jury  to  be  permitted  to  infer  negligence  upon 
the  part  of  the  street  railway  company  upon  evidence  that  merely  establishes 
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that  a  trolley  wire  broke  without  more?  The  general  rule  undoubtedly  is 
tliat  negligence  must  be  affirmatively  prpved,  and  is  not,  in  the  absence  of  a 
contract  relation  between  the  parties,  to  be  inferred,  from  the  mere  happen- 
ing of  an  accident.  The  present  chief  justice  said,  in  Oil  Company  v.  Torpedo 
Company,  100  Pa.  350 :  '  The  maxim  res  ipsa  loquitur  is  in  itself  the  expres- 
flkm  of  an  exception  to  the  general  rule  that  negligence  is  not  to  be  inferred 
but  to  be  proved  affirmatively.  The  ordinary  application  of  the  maxim  is 
limited  to  cases  of  absolute  duty,  or  an  obligation  practically  amounting  to 
that  of  an  insurer.  Cases  not  coming  under  one  or  both  of  these  heads  must 
be  those  in  which  the  circumstances  are  free  from  dispute  and  show,  not 
only  that  they  were  under  the  exclusive  control  of  the  defendant,  but  that  in 
the  ordinary  course  of  experience,  no  such  result  follows  as  that  complained 
of.'  This  rule  prevails  even  where  a  party  is  engaged  with  an  element  natu- 
rally dangerous.  Smith  v.  Electric  Light  Co,,  198  Pa.  19;  Fitzgerald  v.  Edison 
Electric  Illuminating  Co.,  8  Am.  Electl.  Cas.  584,  200  Pa.  540;  Aument  v.  Pa, 
Telephone  Co.,  9  Am.  Electl.  Cas.  605,  28  Pa.  Super.  Ct.  610.  There  is  no 
necessity  for  an  extended  discussion  of  the  question  raised  by  this  record, 
which  has  been  considered  by  the  Supreme  Court  and  determined  adversely 
to  the  contention  of  the  appellant,  in  a  case  which  arose  under  almost  similar 
dreumstances.     Kepner  v.  Traction  Co.,  183  Pa.  24." 

O.  Death  of  Horse  Attaohed  to  Fire  Ensine  by  Contao^  with  LiTe 
^7ire  —  Prozimate  Cause. —  In  the  case  of  Eagle  Hose  Co.  v.  Electric 
Light  Co.,  33  Pa.  Super.  Ct.  581,  an  action  was  brought  by  a  fire  engine 
company  against  an  electric  light  company  to  recover  damages  for  the  death 
of  a  horse  from  contact  with  a  live  wire  in  the  street.  A  nonsuit  was  granted, 
and  on  the  appeal  of  the  plaintiff  from  an  order  refusing  to  take  off  the  non- 
suit, the  court  said:  ''On  March  6th,  1903,  in  response  to  a  fire  alarm 
signal  given  through  the  defendant  company's  plant,  the  plaintiff  responded 
to  a  call  by  taking  a  number  of  its  members  on  its  hose  truck,  drawn  by  two 
horses,  to  a  three-story  frame  hotel  building,  then  on  fire  in  the  near  vicinity. 
On  their  arrival  they  passed  along  a  public  street  under  an  electric  arc  lamp, 
which  was  then  hanging  in  its  place  suspended  on  a  mast  or  arm  nine  feet 
long  attached  to  a  pole  and  placed  on  the  opposite  side  of  "the  street  and  forty 
feet  distant  from  the  building  on  fire.  After  passing  a  short  distance  under 
the  light,  the  driver  was  directed  to  return  to  the  other  side  of  the  light  to 
enable  the  firemen  to  properly  discharge  their  duties,  and,  as  stated  by  the 
driver  of  the  wagon,  '  as  soon  as  I  turned  around  to  come  back  the  lamp 
fell,'  and  by  other  witnesses  it  was  shown  that  when  he  was  within  fifteen 
feet  of  the  lamp  it  fell  to  the  ground.  The  heat  from  the  burning  building 
was  so  intense  that  it  burned  the  rope  which  held  the  arc  lamp  in  place  at 
the  end  of  the  arm,  and  severely  scorched  the  pole.  The  arm  on  which  the 
arc  lamp  was  suspended  remained  in  place.  The  driver  did  not  notice  the  fall 
of  the  arc  light,  and  in  his  effort  to  get  the  team  in  a  proper  position  one  of 
the  horses  stepped  on  the  live  wire  attached  to  the  arc  lamp  and  was  in- 
stantly killed.  This  action  was  brought  to  recover  damages  for  the  loss  of 
the  horse,  the  negligence  alleged  being  that  the  defendant  company  improperly 
and  unsafely  secured  the  arc  lamp  to  the  arm,  it  being  suspended  by  a  hemp 
rope,  and  not  supported  by  clutches  or  any  other  safe  or  proper  appliance. 
At  the  end  of  the  trial  the  court  granted  a  nonsuit  upon  the  ground  that  the 
proximate  cause  of  the  injury  was  the  burning  of  the  rope,  due  to  a  casualty 
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which  the  defendant  was  not  reasonably  bound  to  foresee,  and  that  the  evi- 
dence failed  to  disclose  that  either  the  use  of  the  clutch  described  was  any- 
thing more  than  experimental  in  that  locality  at  the  time  in  question  —  it 
was  clearly  the  duty  of  the  defendant  company  to  adopt  the  best  precaution 
against  danger  in  general  use,  of  which  experience  has  shown  to  be  effectual, 
and  to  avail  themselves  of  every  such  known  safeguard  or  generally  approved 
invention  so  as  to  lessen  the  danger  to  persons  lawfully  using  the  highway, 
*  *  *  the  fire  may  be  considered  to  be  an  independent  agency  over  which 
the  company  had  no  control,  and  that  without  its  effect  the  lamp  would  not 
have  fallen,  •  •  •  while  the  burning  building  may  be  treated  as  an 
inevitable  accident  so  far  as  the  defendant  company  is  concerned,  in  that 
they  were  not  in  any  manner  identified  with  the  cause  of  the  fire  and  had  no 
control  over  it,  it  may  at  least  be  treated  as  an  intervening  agency  which 
brought  into  dangerous  prominence  that  which  the  jury  might  find  was  a 
negligent  act  of  the  defendant,  and  so  combined  with  it  as  to  cause  the  plain- 
tiff damage.  •  •  •  The  precautions  which  were  reasonably  necessary  to 
protect  the  arc  lamp  in  its  place,  and  whether  the  company  failed  to  adopt 
an  appliance  which  was  recognized  as  safer  than  the  one  he  had  had  in  use, 
and  was  well  known  to  be  of  such  a  character,  and  in  general  use  in  the 
community  prior  to  the  happening  of  this  accident,  was  a  question  for  the 
jury.  Whether  the  use  of  such  appliance  was  purely  experimental,  and  was 
not  recognized  as  an  accepted  precaution  and  safety  appliance  was  for  the 
jury  as  well.    Under  the  facts  in  the  case  it  was  error  to  enter  nonsuit.^ 

7.  Telephone     Companies  —  Death    of    Lineman    front     EleetHe 
Shook  —  Prozin&ate  Oaiuie.-»In  the  case  of  Hartenatine  v.  United  Tele- 
phone and  Telegraph  Company,  219  Pa.  95,  67  Atl.  989,  an  action  was  brought 
against  a  telephone  and  telegraph  company  by  a  widow  to  recover  for  the 
death  of  her  husband  from  an  electric  shock.    The  court  said:     '*At  the  tim^" 
the  husband  of  the  appellant  was  killed  by  an  electric  shock  he  was  helping; 
to  string  wires  for  the  appellee.     He  was  employed  as  a  reel-man.     A  wire 
from  his  reel  and  that  from  one  alongside  of  it  were  fastened  to  a  running 
board  to  which  a  rope  was  attached.     This  running  board  kept  the  wiren 
apart  and  prevented  their  twisting  as  they  were  carried  over  the  arms  of 
the  poles.     When  a  pole  was  reached,  a  lineman  carried  the  rope  up  to  the 
cross-arm  and  threw  it  down  on  the  other  side.     The  man  on  the  ground 
would  then  carry  the  rope  forward,  pulling  the  wires  to  the  cross-arm,  and 
when   the  running  board   reached  a  cross-arm  the   man   on   the   pole  would 
fasten  it  on  the  pegs,  so  as  to  keep  wires  back  of  him  tight.    Slack  wires  in 
the  rear  might  have  sagged  and  come  in  contact  with  heavily  charged  electric 
wires   beneath   them.     The  wires  of  the  appellee  were  being  strung  six  or 
eight  feet  above  heavily  charged  wires  belonging  to  another  company  —  the 
Pottstown  Light,  Heat  and  Power  Company.    These  lower  wires  were  on  some 
of  appellee's  poles.     Before  the  deceased  and   his  fellow  workman  began  to 
string  wires,  they  were  all   instructed  to  keep  them  taut,  to  prevent  their 
touching  the  highly  charged  wires  beneath  them.     The  principal  witness  for 
the  plaintiff  so  testified.     According  to  the  finding  of  the  jury,  the  wires  of 
the  appellee,  which  were  being  reeled  off,  were  allowed  to  sag  at  a  certain 
point  and  touched  the  dangerous  wires,  carrying  a  deadly  current  to  the  de- 
ceased, whose  hand  was  on  the  wire  at  the  reel.     The  verdict  was  for  the 
plaintiff,  but  judgment  was  entered  for  the  defendant,  non  obstante  veredictOf 
and  from  it  there  is  this  appeal.'' 
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It  was  held  that  the  proximate  cause  of  the  death  of  the  intestate  was  not 
the  omission  to  furnish  him  with  rubber  gloves,  but  the  negligence  of  fellow 
employees.  The  court  said  "  if  the  wires  had  been  strung  in  a  safe  and  proper 
manner,  as  they  could  have  been  stnmg  with  the  rope  supplied  by  the  ap- 
pellee, there  would  have  been  no  need  to  insulate  the  hands  of  the  reel-man, 
for  no  current  could  have  got  on  the  reel  he  was  imreeling.  The  appellee, 
having  supplied  sufficient  rope  to  enable  the  workmen  to  safely  string  the 
wires,  had  a  right  to  assume  that  •they  would  do  so." 

Assignment  of  error  overruled  and  judgment  for  the  defendant  affirmed. 

8.  Mvniidpal  Corporations  »  Ordlnanoea  »  Sale  of  Franolilae  for 
Slootrlo  LlglitlBg.  —  In  the  case  of  Stitea  v.  Norton  et  al.,  125  Ky.  672,  101 
8.  W.  1189,  an  action  was  instituted  by  a  citizen  and  taxpayer  of  the  city  of 
Louisville  against  the  board  of  public  works  of  said  city  to  enjoin  the  board 
from  selling  at  a  public  sale  a  franchise  or  privilege  to  string  and  maintain 
wires  along  the  streets  of  the  city  for  distributing  and  selling  electricity.  It 
was  held  that  the  city  had  the  power  to  provide  by  ordinance  that  the  board 
of  public  works  should  not  consider  any  bid  made  by  a  lighting  company  which 
already  held  the  only  existing  franchise  in  the  city. 

9.  Mvniidpal  Corporations  —  Resnlation  o^  Wiring  of  Bnildinsa 
for  Eleetrio  liiKl&tinK*  —  In  the  case  of  Collins  i>.  District  of  CoUimhiaf 
30  App.  D.  C.  212,  the  plaintiff  was  granted  a  writ  of  error-  to  review  the 
Judgment  of  the  Appellate  Court  convicting  him  of  putting  electric  wires  in 
a  house  without  first  obtaining  a  permit  therefor.  The  evidence  tended  to 
show  that  the  plaintiff  in  error  made  application  to  the  inspector  for  per- 
mission to  introduce  electric  wires  into  the  house  'occupied  by  him  as  tenant 
in  order  to  instal  and  operate  an  electric  motor.  This  was  returned  to  him 
to  obtain  the  signature  of  the  owner  of  the  house,  in  the  meantime  he  put 
up  the  wire  from  the  basement.  It  was  held  that  his  installing  the  wires 
pending  his  application  for  a  permit,  in  violation  of  the  municipal  regulation, 
rendered  him  Uable.  It  was  also  held  that  the  importance  and  necessity  of 
guarding  against  fires  and  their  communication  to  adjacent  buildings  in  towns 
and  cities,  having  always  been  regarded  as  within  the  police  power,  that  a 
municipal  regulation  covering  the  wiring  of  buildings  was  a  reasonable  exer- 
cise of  such  power.    Judgment  of  Appellate  Court  affirmed. 

10.  IdchtninK  Transmitted  into  Bnilding  OTer  Telephone  Wiree 
—  Failnre  of  Company  to  Supply  Chronnd  Wire -» Injuries. -» In  the 
ease  of  the  Southern  Bell  Telephone  d  Telegraph  Company  v.  Parker,  119  Ga. 
721,  47  S.  E.  194,  an  appeal  was  taken  by  the  defendant  from  a  judgment  in 
favor  of  the  plaintiff.  The  court  said:  "The  plaintiff  below,  Roy  Parker, 
brought  suit  against  the  Southern  Bell  Telephone  &  Telegraph  Company  in  the 
Superior  Court  of  Macon  county,  and  in  his  petition  set  forth  the  following 
allegations:  The  defendant  company  is  a  corporation  duly  chartered  under 
the  laws  of  Georgia,  and  had  and  operated  on  the  2d  day  of  April,  1901,  a 
line  of  telephone  wires  and  telephones  in  said  county  for  the  use  of  the  public 
and  for  hire,  and  also  had  on  that  day,  and  still  has,  in  that  county,  an  agent 
for  the  transaction  of  its  business.  Plaintiff  is  a  merchant  and  is  engaged  in 
business  in  the  town  of  Oglethorpe,  Ga.  Prior  to  the  2d  day  of  April,  1901, 
the  defendant  company  placed  one  of  its  telephones  in  plaintiff's  store,  at  his 
instance  and  request,  for  use  in  his  business;  he  having  paid  therefor  the 
nscoal  charges.     This  telephone  was  negligently,  carelessly,  unskilfully,  and 
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unscientifically  placed  in  his  store  by  said  company,  in  this:  that  said  com- 
pany neglected  and  failed  to  attach  and  connect  a  ground  wire  to  said  tele- 
phone, and  also  neglected  and  failed  to  attach  and  equip  the  telephone  ap- 
paratus with  the  necessary  and  usual  appliances  to  prevent  injury  and  dam- 
age from  lightning  or  electricity,  all  of  which  was  usual  and  necessary  for  the 
safety  of  one  using  the  telephone.  Plaintiff  applied  to  the  agent  of  the  com- 
pany to  have  the  aforesaid  appliances  attached  and  placed  and  connected  with 
the  telephone  in  his  store,  and  gave  warning  of  the  dangerous  condition  in 
which  the  telephone  had  been  left  by  the  company;  but,  notwithstanding  this 
notice  and  warning  that  the  telephone  was  incomplete  and  dangerous,  the  com- 
pany continued  to  neglect  to  attach  the  necessary  appliances  to  render  the 
use  of  the  telephone  safe,  and  thus  prevent  injury  to  persons  near  the  same 
at  all  times.  On  April  2,  1901,  the  plaintiff,  while  standing  about  four  feet 
distant  from  the  telephone,  was  suddenly  struck  by  a  volt  of  electricity  trans- 
mitted and  conveyed  over  said  telephone  wires  to  this  telephone,  and  from  it 
to  him,  by  which  volt  of  electricity  plaintiff  was  knocked  senseless  to  the  floor, 
and  from  the  effect  of  which  he  remained  unconscious  for  a  considerable  time. 
For  several  days  his  suffering  was  so  intense  as  to  require  him  to  have  medical 
attention;  the  shock  to  his  entire  system  was  so  severe  as  to  leave  him  par- 
tially paralyzed;  and  although  some  ten  months  had  elapsed  since  his  injuries 
were  received,  he  had  not  fully  recovered  from  the  effects  of  said  shock,  con- 
tinued to  suffer  from  his  injuries,  and  feared  that  they  might  prove  perma- 
nent. By  reason  of  the  aforesaid  gross  negligence  on  the  part  of  the  de- 
fendant company,  he  had  been  damaged  in  the  sum  of  $1,900,  for  which  amount 
he  prayed  judgment  against  it.  A  verdict  of  $807.08  was  properly  rendered 
for  plaintiff.    Judgment  affirmed.  • 

11.  Franohiaes  —  Bislit  of  Street  Railway  to  Matiitata  Feed 
Wires  oTer  Streets  in  Which  It  Had  No  Bisht  to  Operate  Railway. 
—  In  the  case  of  Williams  v.  Old  Colony  8t,  Ry.  Co,,  193  Mass.  305,  79  N.  E. 
484,  an  action  was  brought  to  restrain  the  defendant  from  maintaining  poles 
and  wires  in  one  of  the  city  streets  and  to  compel  the  removal  of  the  same. 
Statutes  under  which  the  defendant  obtained  its  power  and  authority  to 
operate  a  street  railway  construed  and  held  that  the  defendant,  with  the  con- 
sent of  the  city  authorities,  might  maintain  its  feed  wires  over  streets  in 
which  it  had  no  right  to  operate  a  railway. 

12.  Taxation  —  Eleotrie  Light  Companies.  —  In  the  case  of  City  of 
JScranton  v.  Scranton  Electric  Light  d  Heat  Co.,  33  Pa.  Super.  Ct.  431,  it  was 
held  that  the  power  delegated  to  municipalities  to  collect  license  taxes,  even 
for  revenue  purposes,  could  not  be  construed  to  include  a  tax  upon  gross 
receipts,  and  that  a  city  of  the  second  class  had  no  power  to  levy  a  tax  upon 
the  gross  receipts  of  an  electric  light  and  power  company. 

13.  Nnisanoes  —  Transmission  of  Eleotrieity.  —  In  the  case  of  Mull 
V.  Indianapolis  d  C.  Traction  Company,  169  Ind.  214,  81  N.  E.  657.  it  was 
held  that  the  transmission  of  electricity  at  a  high  voltage  for  lawful  purposes 
did  not  constitute  a  nuisance  per  se. 

14.  Eminent  Domain  —  Pnblio  Rnsiness  —  Interf erenoe  ^Hth  Navi- 
gable  Waters.  —  In  the  case  of  Minnesota  Canal  d  Power  Co.  v,  Pratt  et  oL, 
101  Minn.  197,  112  N.  W.  395,  an  action  was  brought  by  the  plaintiff  to  con- 
demn certain  lands  necessary  for  the  construction  of  works  designed  and 
intended  for  the  generation  of  electric  power  for  distribution  to  the  public 
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for  the  purpose  of  light,  heat  and  power.    The  following  is  the  syllabus  by 
the  court: 

''Rev.  Laws  1905,  §  2841,  authorizes  certain  corporations  to  condemn  such 
private  property  as  may  be  necessary  or  convenient  for  the  transaction  of  the 
public  business  for  which  they  may  be  formed  under  such  statute.  Held,  that 
the  term  '  public  business,'  as  so  used,  includes  the  construction  of  works  for 
supplying  the  public  with  water,  light,  heat,  and  power. 

"Rev.  Laws  1905,  §§  2841,  2842,  2926,  2927,  conferring  the  power  of  emi- 
nent domain  on  public  service  corporations  for  specified  purposes,  authorizes 
the  exercise  of  such  power  in  aid  of  the  construction  of  canals  and  reservoirs 
to  be  used  to  create  and  distribute  electric  power  for  general  public  use. 

"A  public  service  corporation,  although  authorized  to  condemn  private 
property  for  the  construction  of  canals  and  reservoirs  for  the  generation  of 
electric  power,  may  not  exercise  such  power  when  the  particular  enterprise 
contemplates  an  interference  with  the  navigable  capacity  or  navigation  of  any 
of  the  navigable  waters  of  the  state,  unless  such  interference  is  expressly 
authorized  by  statute. 

"Where  a  public  service  corporation  was  organized  to  furnish  water,  light, 
heat,  and  power  for  public  use,  and,  being  authorized  to  exercise  the  power  of 
eminent  domain,  became  subject  to  State  regulation  and  control,  the  actuaf 
exercise  of  the  State's  power  to  regulate  and  control  such  corporation  did  not 
constitute  a  condition  precedent  to  the  use  of  its  power  of  eminent  domain; 
the  State  being  authorized  to  pass  such  regulatory  measures  as  the  future 
business  of  the  corporation  might  require. 

"  Where  a  public  service  corporation  was  authorized  to  furnish  water,  light, 
heat,  and  power  for  public  and  private  use,  it  was  not  necessary  that  it 
should  have  first  obtained  a  franchise  from  a  municipality  or  a  contract  to 
furnish  a  city  or  village  with  its  products  before  it  was  entitled  to  exercise 
its  power  of  eminent  domain,  conferred  by  Rev.  Laws  1905,  §§  2841,  2842. 

"  In  a  proceeding  to  condemn  land  in  aid  of  an  enterprise  which  requires 
the  construction  of  dams,  reservoirs,  and  canals  for  the  purpose  of  creating 
a  water  power  with  which  to  generate  electric  power  for  public  use,  the 
petition  for  the  appointment  of  commissioners  alleged  facts  which,  if  true, 
justify  the  conclusion^  that  the  works,  when  completed,  would  not  materially 
interfere  with  the  navigation  of  the  waters  to  be  affected  thereby.  Motions 
by  various  landowners  to  dismiss  the  petition  were  treated  by  the  trial  court 
MB  demurrers.  Held  that,  assuming  the  allegations  of  the  petition  to  be  true, 
the  contemplated  use  of  the  public  navigable  waters  is  not  forbidden  by  the 
laws  of  the  State." 

15.  Establialment  of  LiKl&tiaB  Plant. —  In  the  case  of  Lighthipe  v. 
City  of  Orange  et  al.,  75  N.  J.  L.  365,  68  Atl.  120,  the  plaintiff  brought 
certiorari  to  review  certain  ordinances  and  other  municipal  proceedings  of  the 
defendant.    The  court  in  writing  the  syllabus  said: 

"  Where  the  review  by  the  Supreme  Court  of  ordinances  and  other  municipal 
proceedings  requires  the  investigation  of  questions  of  fact,  the  power  of  the 
court  to  inquire  into  such  matters  of  fact  exists  as  a  part  of  the  constitutional 
jurisdiction  of  the  court,  and  is  not  dependent  for  its  existence  upon  the 
certiorari  act.    P.  L.  1903,  p.  346,  §  11;  P.  L.  1906.  p.  658. 

"Under  the  act  of  April  10,  1906,  entitled  *An  act  to  authorize  cities  of  this 
State  having  a  plant,  appliances  or  machinery  designed  or  used  for  furnishing 
a  public  water  supply,  to  utilize,  use  and  develop  any  power  which  may  be 
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ABUrmrO  OWKEBB—  YAOl 

Abutting  owners  may  prevent  a  village  from  erecting  a  lighting  plant 
in  the  centre  of  a  street  to  their  annoyance  and  injury.  Me- 
Illhinny  v.  Village  of  Trenton 1©73 

Property  owner's  right  as  to  the  setting  of  electric  light  poles  is 
paramount  until  city  authorities  have  exercised  power  given 
them  by  ordinance.    Malone  v.  Waukesha  Elec.  Light  Co 26 

Where  a  city  has  acquired  highways  by  condemnation,  no  additicmal 
burden  can  be  placed  upon  abutting  owners  without  compensa- 
tion.   Brown  v,  Asheville  Electric  Light  Co 467 


Duty  of  electric  light  company  to  use  modem  appliances,  see  EUO- 

nuc  Light  Companies. 
Evidence  as  to  condition  of  appliances,  see  Evidence. 

ABO  UOHT8  — 

In  an  action  for  injuries  to  a  traveler  who  was  struck  by  a  falling 
street  lamp  due  to  the  breaking  of  the  rope  as  it  was  being  raised 
to  its  position,  the  defendant,  in  order  to  escape  liability,  must 
show  that  the  employee  raising  the  lamp  was  reasonably  skilful 
and  that  the  defect  in  the  rope  was  not  apparent.  Louisville 
Lighting  Co.  v.  Owens,  note 1097 

An  electric  company  under  contract  to  furnish  arc  lights  in  a  church 
and  to  keep  the  same  in  proper  repair,  is  liable  for  death  of  a 
person,  caused  by  the  fall  of  such  lights.  Fish  v,  Kirlin  Gray 
Electric  Co 132 

Plaintiff  was  injured  while  crossing  a  street  by  being  struck  by  wires 
connected  with  an  arc  light  which  had  been  lowered  and  left  in 
charge  of  boy  by  defendants'  employee.  Held,  that  the  question 
of  defendants'  negligence  was  for  the  jury.  Miller  v.  Lewiston 
Electric  L.,  H.  &  P.  Co 493 


Changing  of  an  armature  in  a  power  house  is  a  detail  of  the  business 
which  may  properly  be  left  to  employees.  Williams  v.  North 
Wisconsin  Liunber  Co 393 

ABBITMPTION  OF  BISK  — 

In  General  — 

The  law  does  not  recognize  a  distinction  between  knowledge  of  the 
condition  of  an  instrumentality  and  recognition  of  the  risk  inci- 
dent thereto.    Carroll  v.  Grand  Ronde  Elec.  Co 642 

[1141] 


erected  for  that  purpose.     Met 

Wbere  trouble  shooter  wtta  ordered 
tain  wires  aad  wkh  thereby  ii 
■Mumption  of  risk  was  for  tb< 

V.  Hyalop  

Ri»k»  Hot  Attumed  — 

A  telephone  lineman,  who  was  noi 
familiar  with  a  converter  and 
lighting  company,  cannot  be 
Barto  V.   Iowa  Telephone  Co. 

The  dangeroUH  prozimit;  of  electrii 
an  extraordinary  risk  and  ther 
a  telephone  company,  unless 
danger.    Drown  v.  New  Englai 

Telegraph  lineman  held  not  to  ht 
feed  wires  attached  to  a  pole  I 
where  the  feed  wires  appeared 

Co.  V.  Likes   

Br  Ubbs  or  Incandescent  Lrai 

A  party  using  incandescent  ligfatt 
from  current  of  2,000  volts  wl 
to   furnish   only   104   volts.     . 

Lighting  Co  

By  MOTOBME5  -^ 

A  motormsn  killed  while  removin 
from  its  socket  by  reason  of  cc 
wire,  knowing  the  relative  posi 
and  wires  snd  their  dangeroni 
sumed  the  risk.  Harrison  p.  I 
Bt  Teiephore  Opehatobs  — 
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ATTRACTIVE  NUISANOES  —  Continued.  paok 

pany  maintained  a  defectively  insulated  electric  cable  were  in- 
jured by  contact  with  the  cable.  Commonwealth  Electric  Go. 
V.  Melville   96 

The  habit  of  small  boys  to  climb  trees,  filled  with  branches  reaching 
almost  to  the  ground,  is  a  habit  which  corporations,  stretching 
their  wires  over  such  trees,  must  take  notice  of.  Temple  v, 
McComb  City  Electric  L.  &  P.  Co 969 

An  electric  light  wire  maintained  eighteen  feet  from  the  street, 
and  guy  wires  extending  from  the  top  of  the  pole  at  an  angle  of 
forty-five  degrees,  do  not  constitute  an  attractive  nuisance. 
Mayfield  Water  &  L.  Co.  v,  Webb's  Adm'r 1122 

The  fact  that  a  public  bridge  and  the  piers  thereof,  and  the  imme- 
diate surroundings  and  the  presence  of  pigeons  rendered  the 
place  attractive  to  children,  does  not  render  an  electric  lighting 
company  liable  for  injuries  received  by  a  boy  coming  in  contact 
with  a  live  wire  while  climbing  over  the  pier.  Graves  v.  Wash- 
ington Water  Power  Co 912 


Whether  failure  of  a  lineman  to  use  a  belt  was  contributory  negli- 
gence, held  question  for  jury.    Commonwealth  Elec.  Go.  v.  Bose. .      381 

BUILDINGS — 

See  WnoNo  of  Buildings. 

Cutting  electric  wires  in  moving  buildings;  statutory  provision  con- 
strued. A.  M.  Richards  Building  Moving  Co.  v.  Boston  Electric 
Light  Go 610 

CARE  —  DEGREE  OF  — 

See  Electric  Light  CoMPAinES;  Electric  Railway  Companies; 
Telephone  Companies;  Linemen;  Municipal  Corporations. 

In  General  — 

An  electric  company  is  not  an  insurer  of  the  safety  of  its  employees. 

Guest  V.  Edison  Illuminating  Co.,  note 1101 

Those  handling  electricity  where  the  voltage  is  such  as  to  endanger 
human  life  must  exercise  a  very  high  degree  of  care,  but  where 
a  less  voltage  is  used  only  ordinary  care  is  required.    Brucker  v, 
Ganesboro  Telephone  Co 1011 

Furnishers  of  electricity  for  power  and  lighting  purposes  are  not 
insurers  against  all  dangers.  New  Omaha  Thomson-Houston 
Electric  L.  Co.  v,  Anderson 302 

Highest  Degree  of  Care  — 

The  law  imposes  upon  persons  manufacturing  and  dealing  in  or 
handling  electricity  the  duty  of  exercising  the  highest  degree  of 
care  to  protect  persons  from  danger  in  all  places  where  the  gen- 


Tlie  utmoBt  degree  of  care  should 
keeping  wir«a  insulkted.    Winlcl 

Tbow  who  numuf  nature  and  use  elc 
care  to  protect  others  from  da 
Tilk  Electric  Light  Co 

HifiH  Deoize  or  Caki  — 
CcHiipanies  stringing  electric  wires 
a  high  dqree  of  ure.    Bpires  i 

L.,  H.  4  P.  Co 

The  dutj  imposed  upon  penooa  an 
charged  with  eleetrieit;  upon 
degree  of  care  is  imperative.    ] 

BXAsoNABUt  Cask  — 

Electric  companies  are  bontid  to  ua 
tion  and  maintenance  of  their 
varies  with  the  risks  to  be  appi 
et  al.  V.  Dulnth  General  Eteetr 

The  owner  or  operator  of  an  electrii 
sonable  degree  of  care  in  ereeti 
and  insulating  wires  and  mai 
Bourke  0.  Butte  Electric  A,  Poi 

An  instruction  that  the  duty  imp* 
the  nse  of  electricity  was  anch 
persona  would  exercise  nnder 
ciently  favorable  to  the  compai 

CaBB  COHKBHSURAn  WITH  DAKI 

The  rule  as  to  the  degree  of  care  in 
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See  AinucTivB  Nuisances;  Obosbing  of  Wires;  Daicagbb;  Eudo- 
TBio  Light  Compahies. 

INJUBISS  FROM  CONTACT  WITH   LiVS  WlBES  — 

Wire  of  telephone  company  broken  and  fallen  upon  hook  of  traction 
and  light  company,  injury  to  boy  by  grasping  such  wire,  think- 
ing it  a  string.    Ljmchburg  Telephone  Co.  v.  Bokker 406 

Action  for  injuries  to  child  from  electric  light  wires  entering  dwel- 
ling.   Denver  Consol.  Electric  Co.  v,  Walters 1013 

Fallen  wire  in  street^  injury  to  child.     Norfolk  Ry.  &  L.  Co.  v. 

Spratley 329 

The  presumption  that  a  child  was  not  aware  of  the  danger  of  seizing 
a  telephone  wire,  which  had  been  thrown  over  a  defectively  in- 
sulated electric  light  wire,  does  not  of  itself  charge  the  light 
company  with  responsibility  for  the  injury.  Stark  v,  Muskegon 
Traction  &  Lighting  Co 648 

In  action  for  injuries  to  infant  by  contact  with  telephone  wire, 
charged  from  an  electric  light  wire,  the  telephone  wire  having 
been  hung  on  the  side  of  a  house  near  the  ground  by  a  house 
mover,  it  was  held  that  there  was  sufficient  proof  of  negligence 
to  take  the  case  to  the  jury.    Nagle  v.  Hake 218 

When  Guilty  of  Contmbutabt  Nbgugengb — 
See  CoNTBiBUTOBT  Negligence. 

When  Trespassers  — 

See  Trespassers. 

Where  a  boy  fifteen  years  of  age  was  injured  by  contact  with  an  elec- 
tric wire  while  climbing  over  the  pier  of  a  public  bridge,  it  was 
held  that  he  was  a  trespasser  and  could  not  recover  damages 
from  the  electric  lighting  company.  Graves  v,  Washington 
Water  Power  Co 912 


See  Municipal  Corporations. 


Power  of  municipality  to  grant  exclusive  franchises  for  electric  light- 
ing, see  Franchises. 

Power  of  municipality  to  contract  for  electric  light,  see  Municipali- 
ties AND  Contracts. 

A  lease  of  an  electric  plant  to  a  rival  corporation  in  a  city  for  a 
period  of  ten  years,  providing  that  the  lessor  is  not  to  engage  in 
the  business  during  said  period,  is  in  controvention  of  public 
policy.    Keene  Syndicate  v.  Wichita  Gas  Elec.  L.  &  P.  Co 120 

COXDUITS  — 

Removal  of  conduits  will  not  be  ordered  where  no  complaint  has  been 
made  concerning  the  change  to  the  conduit  system  for  more  than 
six  years.    Allegheny  County  L.  Co.  v.  Booth 944 

Right  of  electric  companies  to  lay  conduits  in  streets.    Lent  et  al. 

V.  Tilyou    497 


CoDtrkct  [or  electric  light  between 

oompftuj,  failure  of  illiuninat 

'    etipuUit«d  hours.    EetuKily  v 

Contract  for  street  lighting,  actic 
trie  Co.  c.  Street  Lighting  B 

A  contract  for  lighting  streets  i 
for  the  erection,  improvemenl 
work  or  for  street  work,  wit 
ch.  2S.  providing  that  such 
bidder  aft«r  notice.  Tanner  i 
By  Electria  fiatfioay  Compc 

A  contract  of  a  power  company  i 
ning  street  cars  may  be  ape 
lates  the  [ranchise  of  such 
Snoqualmie  Falls  Power  Co.  < 

Contract  by  a  traction  company 
Power  TransmiHsion  Co.  v.  V 

COKBTSUCTIOn    AND    RCASOKABL 

Contract  for  electric  lighting  coi 
company  did  not  owe  to  the  i 
wires  and  apparatus  belongii 
Electric  Light  Co 

A  proTision  in  a  contract  for  i 
signed  applicant  hereby  agn 
same  is  to  be  measured  by  t 
one  dollar,  or  pay  the  amoui 
rent  be  not  used,"  cannot  1 
liquidated  damages.    Beck  v. 

Where  an  Impracticable  or  impi 
trical  power  is  designated  ii 
cable  and  efficient  meam  sbc 


Index.  1147 

COHTRACT8  —  Continued,  PAOB 

Bbeaoh  of  Coittbact  — 
Breach  of  contract  to  deliver  electric  power.    Terrace  Water  Co.  v, 

San  Antonio  L.  &  P.  Co 505 

Action  for  breach  of  contract  to  furnish  current  to  run  a  motor  to 

its  warranted  capacity.     Wofford  &  Rathbone  v,  Buchel  Power 

&  Irrigation  Co 91 

Breach  of  contract  to  furnish  electric  current;  notice  to  attorney  of 

discontinuance  of  breach  constitutes  notice  to  client.     Stone  v. 

Schenectady  Ry.  Co 225 

COHTBIBUTOBT  NEOLZOEHCE  — 

See  Childben. 

In  Gknsbal  — 

Contributory  negligence  will  prevent  recovery  for  injuries  resulting 
from  contact  with  defectively  insulated  wires.  Winkleman  v. 
Kansas  City  Electric  Co 335 

Contributory  negligence  of  parents.     Colorado  Springs  Electric  Co. 

V.  Soper    887 

The  law  imposes  upon  a  person  8ui  juris  the  obligation  to  use  ordi- 
nary care  for  his  own  protection,  the  degree  of  which  is  com- 
mensurate with  the  danger  to  be  avoided.  Carroll  v.  Grand 
Ronde   Elec.   Co 642 

Where  a  person  is  rightfully  or  wrongfully  in  proximity  to  danger- 
ous electric  wires  and  where  he  knows  that  they  are  dangerous, 
it  is  his  duty  to  avoid  coming  in  contact  with  them.  Graves 
V.  Washington  Water  Power  Co 912 

Direct  affirmative  evidence  that  the  plaintiff  was  exercising  due  care 
is  not  necessary  in  an  action  for  injuries  from  live  wire.  Stevens 
V,  United  Gas  &  Electric  Co 338 

Due  care  may  be  inferred  from  the  absence  of  all  fault.    Wolpers  v. 

N.  Y.  &  Queens  Electric  L.  &  P.  Co 43 

What  Constitutes  — 

Where  a  person,  after  warning,  goes  near  broken  wires  to  see  if  they 
are  still  charged  and  is  thereby  injured,  he  is  guilty  of  con- 
tributory negligence.     Carroll  v.  Grand  Ronde  Elec.  Co 642 

Where  a  party  unnecessarily  and  thoughtlessly  grasped  an  electric 
cord  and  thereby  received  a  shock,  he  was  held  guilty  of  con- 
tributory negligence.    Cosgrove  r.  Kennebec  L.  &  H.  Co 52 

Where  one  knows  of  a  dangerous  condition,  although  it  is  brought 
about  by  the  negligence  of  another,  he  cannot  idly  or  wantonly 
experiment  with  it  at  the  risk  of  that  other.  Citizens'  Tele- 
phone Co.  r.  Westcott's  Adm'x 950 

Where  a  party,  knowing  the  proximity  of  dangerous  electric  wires, 
becomes  preoccupied  in  any  way  and  forgets  the  danger,  he  is 
negligent.    Buckley  v.  Westchester  Lighting  Co 86 

Knowledge  of  the  dangerous  condition  of  a  telephone  box,  that  its 
wires  crossed  electric  light  wires,  precludes  recovery  for  death 
of  such  person  by  shock.  Citizens'  Telephone  Co.  v.  Westcott's 
Adm'x 960 


guilty  of  contributor;  neglii 
mitter  while  standing  on  a 
Telegraph   &,  Telephone  Co. 

Wbere  an  employee  in  a  ear  bai 
eurrent  might  be  in  a  trolli 
tributary  negligence.    Cee»na 

Where  on  account  of  an  emerge 
regular  employment  and  ia  i 
lieve  a  dangerous  aituatioD,  I 
of  contributory  n^ligenee. 

The  fact  that  before  attempting 
a  person  had  seen  anotber  n 
not  establish  contributory  a 
more  v.  Consumera'  L,  &  P. 

In  action  by  painter  to  recover  i 
electric  wire,  the  neglect  of 
ekctric  company  to  cut  wiree 
to  plaintiff.    Baries  r.  Louis^ 

It  was  not  contributory  oegligei 
device  to  be  attached  to  tele 
against  the  admission  of  an 
mond  t  P.  Elee.  Ry.  p.  Rubi 

Person  injured  by  shock  from  ete 
tory  negligence  because  he  us 
fixtures  had  nothing  to  do  n 
Oas  &  Electric  Co.  v.  Letsoi 

It  is  not  Degligence  to  touch  a 
was  not  linown  to  be  there. 

Where  a  traveler  jumps  from  his 
horse  to  fall,  and  is  injured  1 
gent,  as  a  matter  of  law,  alt] 
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COHTBIBUTOBT  HEOUOEirCE  —  CoHiimied.  PAOI 

the  telegraph  company,  thus  making  a  short  circuit,  it  was  held 
that  be  was  guilty  of  contributory  negligence.  Martin  v.  Citi- 
zens General  Elec.  Co 769 

Where  a  telephone  lineman  was  killed  by  contact  with  the  wire  of  an 
electric  light  company,  on  poles  of  a  telephone  company  and 
from  which  insulation  had  been  worn  off,  no  recovery  can  be 
had  where  the  lineman  knew  or  ought  to  have  known  that  the 
insulation  was  defective.    Columbus  R.  Co.  v,  Dorsey 119 

Cable  splicer  held  guilty  of  contributory  negligence  in  failing  to  dis- 
cover that  a  guy  wire  was  charged  from  an  electric  light  wire. 
Law  V.  Cent.  Dist.  P.  &.  T.  Co 613 

Violation  of  rules  of  light  company  by  linemen  as  contributory  negli- 
gence.   Mahan  v,  Newton  &  B.  St  Ry.  Co 608 

What  Does  Not  Constitute  — 

Where  an  electric  lineman,  killed  by  contact  with  a  live  wire,  had 
been  told  by  the  defendant's  superintendent  that  the  power  would 
be  turned  off,  he  was  not  guilty  of  contributory  negligence  in 
coming  in  contact  with  such  wires.  Smith  v,  Milwaukee  Elec. 
Ry.  &  L.  Co 638 

The  fact  that  a  telephone  lineman  saw  an  electric  light  wire  near  a 
telephone  pole,  and  when  he  had  climbed  the  pole  to  a  point  op- 
posite the  wire,  the  pole  swayed  and  he  was  injured,  does  not 
render  him  negligent,  as  a  matter  of  law.  Gloucester  Electric 
Co.  V,  Dover •. . .       971 

Failure  of  a  telephone  lineman  to  use  rubber  gloves  and  to  test  wires, 
held  not  to  constitute  contributory  negligence.  Smith  v.  Mis- 
souri &  K.  Telephone  Co 466 

When  Question  fob  Juby  — 

In  action  for  injuries  by  contact  with  defectively  insulated  electric 
cable  beneath  sidewalk,  question  of  contributory  negligence  held 
one  for  the  jury.    Commonwealth  Electric  Co.  v,  Melville 96 

In  an  action  for  injuries  sustained  while  crossing  the  street  by  being 
struck  by  a  wire  connected  with  an  arc  light  which  had  been 
lowered,  held,  that  whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  crossing  the  street  at  a  place  other  than  the 
regular  crossing  was  for  the  jury.  Miller  v,  Lewiston  Electric 
L.,  H.  &  P.  Co 493 

Where  plaintiff,  in  an  action  for  injuries  received  by  contact  with 
a  live  wire,  had  boasted  of  his  knowledge  of  electripity  and  had 
acted  carelessly  around  the  wires,  held,  that  the  question  of  his 
contributory  negligence  was  for  the  jury.  Linton  r.  Weymouth 
L.  &  P.  Co 466 

Whether  lineman  was  guilty  of  contributory  negligence  in  splicing 
a  wire  without  notifying  the  superintendent,  held,  question  for 
the  jury.    Williams  v.  North  Wisconsin  Lumber  Co 393 

Whether  failure  of  lineman  to  wear  belt  or  rubber  gloves  was  con- 
tributory negligence,  held,  question  for  the  jury.  Commonwealth 
Electric  Co.  v.  Roae 381 


«S08SUI0  OF    WriBES  — 

Cuts  Requibid  to  Pketkn 

See  Caae,  Decree  of,  and  en 

Wher«  wires  maintained  coi 
erected  or  strung  that  1 
destructive  circumstance 
remedy  such  dangerous  i 
Electric  Light  A  Power 

Due  care  required  of  those  i 
so  to  place  and  maintai 
ducting  agencies  that  da 
mons  V.  Shreveport  Gas, 

Daltrj  V.  Media  L.,  H.  &  P. 

The  failure  to  adopt  all  usual 
tact  and  harmfui  dischi 
wires  is  a  breach  of  dut 
Consol.  Rj.,  Gm  ft  Bleot 

A  telephone  company,  which 
lie  across  a  highly  chai 
want  of  ordinary  care. 

A  telephone  company  which 
wires  from  coning  in  co 
juries  resulting  from  cor 
street.     Politowitz  ti.  Oil 

In  an  action  for  damages  fro 
phone  wire  with  a  troll 
immaterial  which  compt 
wires,  as  iafii  should  hi 
wires  did  not  come  in 

A»  to  what  constitutes  due  c 
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Death  from  shock  received  from  electric  light  fixtures  due  to  the 
crossing  of  primary  and  secondary  wires.  Gilbert  et  al.  v. 
Duluth  General  Electric  Co 166 

Of  Telephone  and  ELEcntic  Light  Wibes  — 

See  Telephone  Companies  and  Elegtbio  Light  Companies. 

Telephone  lineman  killed  by  shock  from  telephone  wire  coming  in 
contact  with  electric  light  wire.  Rowe  v,  Taylorville  Electric 
Co 279 

Death  of  traveler  by  contact  with  telephone  wire  which  hung  across 
electric  light  wire  between  sidewalk  and  road.  Fox  v.  Village 
of  Manchester 669 

Where  a  decedent  knew  of  the  dangerous  condition  of  a  telephone 
box,  that  its  wires  crossed  electric  light  wires,  no  recovery  can 
be  had  for  his  death  therefrom.  Citizens'  Telephone  Co.  v. 
Westcott's  Adm'x   960 

Action  against  a  village  for  death  caused  by  contact  with  a  guy  wire 

charged  from  an  electric  light  wire.    Village  of  Palestine  v.  Siler.      977 

Action  against  telephone  company  for  death  of  trouble  finder  from 
shock  from  guy  wire  charged  from  telephone  wire  sagging  across 
electric  light  wire.     Bell  Telephone  Co.  v,  Detharding 862 

Death  from  contact  with  broken  telephone  wire  fallen  across  an  elec- 
tric light  wire.  United  Electric  Light  &  Power  Co.  of  Baltimore 
V.  State,  etc 416 

Where  a  telephone  wire  is  broken  by  a  storm  and  falls  across  an  elec- 
tric light  wire  which  has  become  groimded  by  the  falling  of  a 
tree  from  the  effects  of  the  same  storm,  the  liability  of  the 
owners  of  the  respective  wires  depends  upon  the  negligence  in  the 
construction  and  maintenance  of  the  wires,  where  the  injury 
occurs   immediately   after   the  falling  of   the  wires.     Heidt  v. 

Southern  Tel.  &  Tel.  Co 435 

Telephone  wire  fallen  across  defectively  insulated  electric  light  wire, 
held  electric  light  company  negligent  in  not  insulating  and  pro- 
tecting its  wires.     Commonwealth  Electric  Co.  v.  Rose 381 

Injury  to  infant  from  contact  with  a  telephone  wire,  charged  from  a 
light  wire,  the  telephone  wire  having  been  hung  on  the  side  of  a 
house  near  the  ground  by  a  house  mover.    Nagle  v.  Hake 218 

Where  a  telephone  company  maintained  a  guy  wire  in  such  a  position 
that  it  became  crossed  with  an  electric  light  wire,  and  the  guy 
wire  broke  and  decedent  came  in  contact  with  it  in  ^n  open  field, 
it  was  held  that  the  telephone  company  was  under  a  duty  to  ex- 
ercise care,  even  if  decedent  was  a  trespasser  as  between  himself 
and  the  landowner.    Guinn  r.  Delaware  &  A.  Telephone  Co 662 

Or  Telegraph  and  Electric  Light  Wires  — 

A  lineman  injured  by  shock  from  a  telegraph  wire  which  had  become 
charged  by  crossing  an  electric  light  wire  .cannot  recover  from 
the  telegraph  company,  it  having  no  knowledge  that  the  wire  was 
dangerous.    Martin  r.  Citizens  General  Electric  Co 769 

Death  of  telegraph  lineman  from  shock  caused  by  telegraph  wires 
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Bt  Empu)teb8  — 

B7  amplo;ee  working  on  Btagiug  ti«u  e1«ctric   wins.     SteveM  v. 

UniUd  Gsa  &  Eteotrie  Co t 

B>  JiixutXH  — 

Bi*ka  A»*umed  — 

Talephone  trouble  finder  beld  to  hAT«  Baflumed  the  rUk  of  injury  fnNa 
guy  wire  beoomiog  charged  from  telephone  wire  aagging  aeroM 
electric  light  wire.     Bell  Telephone  Co.  v.  Detharding I 

An  electric  railway  lineman  held  to  have  aasumed  the  risk  of  injury 
wbile  aaaisting  in  the  adjiutinent  of  a  cable  on  tbe  arm  of  a  pok 
erected  for  that  purpose.     Meehan  v.  Holyoke  St.  Ry.  Co 8 

Wbere  trouble  shooter  was  ordered  by  chief  electrician  to  shake  cer- 
tain wires  and  was  thereby  injured,  Held,  that  tbe  question  of 
assumption  of  risk  was  for  tbe  jury.    Chicago  Sub.  W.  A  L.  Co. 

V.  Hyslop   IS 

Riakt  Sot  A»»umed  — 

A  telephone  lineman,  who  was  not  an  inspector,  and  wbo  was  not 
familiar  with  a  converter  and  fuse  boi  placed  on  tbe  poles  by  a 
lighting  company,  cannot  be  held  to  have  assumed  the  risk. 
Barto  V.   towa  Telephone  Co . . .' V, 

The  dangerous  proximity  of  electric  iigbt  wires  to  telephone  wires  is 
an  extraordinary  risk  and  therefore  not  assumed  by  a  Unanan  of 
a  telephone  company,  unless  he  knew  and  comprehended  the 
danger.    Drown  c.  New  England  Tel.  &  Tel.  Co 10 

Telegraph  lineman  held  not  to  have  assumed  risk  of  danger  from 
feed  wires  attached  to  a  pole  below  telegraph  or  telephone  wins, 
where  the  feed  wire*  appeared  hannlesa.    Postal  Telegraph  Cable 

Co,  p.   Likes    • 

Bt  Useb  of  Ihcapidbscent  Lioirra  — 

A  party  using  incandescent  lights  does  not  aniune  risk  of  injury 
from  current  of  2,000  volts  when  the  light  company  had  agreed 
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An  award  of  $3,250  for  the  loss  of  the  entire  thumb  of  plaintiff's 
left  hand  and  the  loss  of  the  index  finger  of  his  right  hand  by 
contact  with  electric  wire  was  not  excessive.  Bemier  v»  St. 
Paul  GasUght  Co 125 

In  an  action  to  recover  for  injuries  sustained  by  a  child  from  contact 
with  a  live  wire  in  a  public  place,  it  was  held  that  a  verdict  of 
$3,750  was  not  excessive.    Colorado  Springs  Electric  Co  v,  Soper.      887 

Future  effects  of  injury  from  contact  with  live  wire  may  be  con- 
sidered in  estimating  damages.    Norfolk  Ry.  k  L.  Co.  v.  Spratley      329 

FoF  Breach  of  Contbact  to  Fxtbxish  Current  — 

See  Contracts. 

In  an  action  for  breach  of  contract  to  deliver  electric  power  the 
minimum  of  damages  must  be  the  procurement  from  another 
of  that  which  the  defaulting  party  failed  to  deliver.  Terrace 
Water  Co.  v,  San  Antonio  L.  &  P.  Co 505 


See  Warning  of  Danger. 

]>I8CBIMIIf  ATZON  — 

See  Contracts. 

Electric  lighting  companies  cannot  discriminate  between  customers. 

Armour  Packing  Co.  v.  Edison  Ilium.  Co.,  note 855 


An  action  of  ejectment  will  lie  where  the  soil  is  not  touched,  but 
part  of  the  space  a  few  feet  above  the  soil  is  occupied  by  an 
electric  wire  unlawfully  strung  by  the  defendant  above  the 
plaintiff's  premises;  the  sheriff  can  physically  remove  the  wire. 
Butler  V,  Frontier  Telephone  Co 922 


See  Judicial  Notice. 

Electricity  is  a  subtle  and  powerful  agent.    Commonwealth  Electric 

Co.  V,  Melville 95 

XLECTBIO  UOHT  OOMPAHIES  — 

In  General  — 

Use  of  streets  by  electric  light  company,  see  Streets. 

Electric  light  companies  may  be  incorporated  for  a  township  under 
Pennsylvania  statutes.  Brown  r.  Radnor  Township  Electric 
Light  Co 305 

Conflicting  rights  of  electric  light  companies  having  franchises  for 
the  lighting  of  the  same  city.  Montgomery  Light  A  Power  Co. 
V.  Citizens  Light,  Heat  A  Power  Co.,  note 776 

Salutation  and  control  of  electric  light  companies  in  respect  to  their 
use  of  the  streets,  and  the  erection  and  construction  of  their 
appliances    is  within  the  police  power  generally  delegated  by 

78 


8m  Cau,  DtQBEB  or,  W&ainiia  or  Da 
In  Qentral  — 

Care  nqnired  by  electric  light  oompui' 

An  alectric  light  company  ia  bciutd  to  i 
care  to  avoid  injur;  to  everyoDe  m 
mity  to  its  wires  and  liable  to  eoi 
in  contact  with  them.    Daltrj  p.  1 

An  electric  light  company  miut  exercii 
neea  in  order  to  prevent  acciden 
should  take  into  account  the  acta 
generally.     Wilbert  p.  F.  Zurheide 

An  electric  light  company  is  bound  t 

to  the  danger  resulting  from  the 

electric  light  wire  carrying  a  dead 

Falls  Qbs  and  Electric  light  Co. 

In  Iniulating  Wire*  — 

See  Inbuuvtion. 

It  is  the  imperative  duty  of  the  eleetr 
insulate  its  wires  at  all  points  whi 
and  to  use  the  utmost  care  to  keep 
snder  v.  Nantiooke  light  Go 

It  is  the  duty  of  an  electric  company  ' 
to  which  people  may  be  ezpoaed. 
Co.  r.   Badders 

Where  a  telephone  lineman  was  require) 
trihuting  pole  an  electric  oompan. 
have  ita  wires  ao  placed  and  inauli 
form  hia  work  in  safety  and  witt 
Electric  Light  ft  Power  Co 

An  electric  licht  company  must  proM 
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company's  negligence  was  for  the  jury.     Linton  V,  Weymouth 

L.  &  P.  Co 188 

In  Wiring  BuUdinga  far  Lights  — 

See  WlBINO  BUILDINGB. 

An  electric  lighting  company  is  required  to  use  reasonable  care  to 
prevent  wires  entering  a  building  from  being  charged  with  a 
high  voltage  current.    Witmer  v,  Buffalo  &  N.  F.  E.  L.  &  P.  Ck>.      787 

The  same  degree  of  care  should  be  exercised  by  an  electric  light 
company  to  protect  the  inmates  of  a  house  from  injury  to  which 
it  is  furnishing  light,  as  is  used  to  safeguard  the  public  from 
wires  in  the  highways.    Denver  Consol.  Electric  Co.  v,  Walters.     1013 

An  electric  light  company,  furnishing  current  for  lighting  buildings, 
is  bound  to  exercise  a  high  degree  of  care  to  protect  persons 
using  such  current.    Morhard  v,  Richmond  L.  &  R.  R.  Co 687 

An  electric  light  company  must  exercise  the  highest  degree  of  care 
in  connecting  wires  to  buildings,  where  it  is  reasonably  probable 
that  they  will  be  accessible  to  children.  Denver  Consol.  Electric 
Co.  r.  Walters 1013 

Electric  light  company  having  left  a  wire  running  to  a  house  after 
the  lights  have  been  cut  off,  such  wire  being  within  a  few  feet 
of  the  ground,  is  liable  for  injuries  to  a  child  by  coming  in  con- 
tact with  such  wire  although  the  child  be  a  trespasser.  Daltry 
1?.  Media  L.,  H.  &  P.  Co 83 

A  company  transmitting  a  dangerous  electric  current  to  a  converter 
placed  near  a  balcony,  owes  a  duty  to  any  one  lawfully  using 
the  balcony  to  take  reasonable  care  to  prevent  the  escape  of  the 
current.    Brooks  v.  Consolidated  Gas  Co 36 

In  Maintaining  Proper  Appliances  — 

Maintenance  of  proper  electrical  appliances  in  conducting  electric 

light  plant.    Wendler  v.  Red  Wing  Gas  &  Electric  Co 114 

An  electric  light  company  should  use  the  most  modem  and  recent 

appliances.     Crowe  v.  Nanticoke  Light  Co 196 

Electric   light   companies   should    use    the   best  known   appliances. 

Brooks  V.  Consolidated  Gas  Co 36 

DuTT  OF  Inspection  — 

Of  Apparatus  Installed  by  Others  — 

Duty  of  electric  light  companies  to  inspect  apparatus  installed  by 
others  before  turning  on  current.  Hoboken  Land  &  Improve- 
ment Co.  V.  United  Electric  Co.  of  New  Jersey 212 

Of  Wires  After  Storm  — 
See  Stobms. 

Ltabtt.tty  fob  Injttbibs  — 

In  General  — 

Where  an  electric  light  company,  having  knowledge  that  a  wire  was 
grounded,  failed  to  locate  and  remedy  the  defect  and  a  boy  con- 


liable  for  the  iDjarj  to  a  boy  kI 
eaiued  by  grounding  of  tb«  cum 
Ca  t>.  Melrille 

In  an  action  againat  an  electTio  light 
death  of  an  employee  resulting  fn 
iron  rod  supporting  the  defendai 
plaintiff  waa  BUatoined.    Martin  r. 

In  an  action  to  recover  lor  the  death 
with  an  iron  bar  while  auistiDg  a 
■ource  of  Bome  trouble  in  a  pow« 
defendant  was  negligent  in  not  pro 
their  ewitch  board.    Mehan  v.  Low 

It  ]■  negligence  to  permit  a  live  wire 
warning  tbe  inmatea  of  the  house  i 
P.  Co.  V.  Hooper 

Injury  to  boy  from  contact  with  eleeti 
a  tree.  Clements  o.  Potomac  Elect 
To  Linemen  — 

Injury  to  lineman  from  contact  with 
ends  were  not  insulated.  New  Om 
trie  Light  Co.  t>.  Rombold 

In  an  action  against  an  electric  light 
lineman  who  was  killed  while  at 
turned  on  through  the  negligence 
transmitting  a  message  to  the  pon 
verdict  for  the  plaintiff  was  agaii 
charged  without  exception  that  tbi 
the  jury  believed  Uiat  the  telepbo 
the  prtzimate  cause.    Van  Ab^ne 


Co.  . 


Death  of  lineman  by  premature  tnminf 
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Death  of  lineman  of  telegraph  company  from  an  electric  shock  while 
working  on  a  pole  supporting  many  wires.  Memphis  Oonsol. 
Gas  &  Electric  Co.  v.  Bell 1026 

Whether  a  shock  was  a  concurrent  and  ^efficient  cause  of  a  lineman's 
fall  was  a  question  for  the  jury,  where  it  appeared  that  he  may 
have  slipped.    Commonwealth  Electric  Co.  v.  Rose 381 

From  Wires  in  Street  — 

Injury  from  electric  light  wire  in  street,  which  had  been  broken  by 
a  heavy  limb  falling  upon  it  Spires  v,  Middlesex  &  Monmouth 
Electric  Light,  H.  &  P.  Co 40 

Injury  from  contact  with  electric  light  wire  in  city  street.    Wolpers 

V.  N.  Y.  &  Queens  Electric  L.  &  P.  Co 43 

(^Leary  v.  Glens  Falls  Gas  &  Electnc  Light  Co 622 

In  an  action  to  recover  for  death  caused  by  shock  received  from  a 
tree  wire  which  had  become  charged  owing  to  a  defective  insula- 
tor between  a  span  wire  and  an  electric  light,  it  was  held  that 
the  light  company  was  negligent  in  not  remedying  such  defect. 
Wilbert  r.  Zurheide  Brick  Co 771 

LlABn.TTY  OF  JjSE^SEB  OF  PLANT. 

In  an  action  to  recover  for  death  caused  by  shock  from  incandescent 
light,  it  appeared  that  the  electric  light  company  had  leased  its 
plant;  held,  that  under  the  evidence  the  lessees  liability  was  a 
question  for  the  jury.    Crowe  v.  Nanticoke  Light  Co 106 

Shutting  Off  Cubbent  — 

An  electric  light  company  cannot  be  held  liable  for  shutting  off  cur- 
rent where  customer  has  made  dangerous  connections  and  failed 
to  remedy  same  on  notice.    Benson  v.  American  Illuminating  Co.      061 

SLEOTRIO  RAII.WAT  OOMPAHIES  — 

In  Genkbal  — 

Injuries  from  contact  with  live  rail^  see  Rails. 

Purchase  of  current  by,  see  Contbacts. 

Right  of  street  railway  to  maintain  feed  wires  over  streets  in  which 

it  had  no  right  to  operate.    Williams  v.  Old  Colony  St.  Ry.  Co. .     1138 

Cabb  Requibed  — 

See  Cabe,  Degbee  of,  Wabning  of  Dangeb. 

Care  required  where  trolley  wire  is  broken  and  fallen  in  the  street, 

note 236 

An  electric  railway  is  required  to  exercise  the  highest  degree  of  care 
to  protect  persons  using  the  streets  from  injuries  from  the  elec- 
tric current.    Met.  St.  Ry.  Co.  v.  Gilbert 241 

An  electric  railway  company  is  bound  to  use  due  care  and  caution 
in  the  use  of  electrical  appliances  in  the  public  streets.  Woods 
V.  Wilmington  City  Ry.  Co 479 

Instmetions  as  to  care  to  prevent  shock  from  controller  box.    So. 

Gov.  &  Cin.  St.  Ry.  Co.  v.  Smith 452 
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Injury  to  passenger  by  stepping  on  electrified  plate  in  car.    McRae 

V,  Met  bt.  Ry.  Co 1127 

To  Motorman  — 

Injury  to  motorman  by  explosion  of  controller.    Beebe  r.  St.  Louis 

Transit  Co 1129 

Where  a  motorman  was  killed  while  removing  a  trolley  pole  on  top 
of  the  car  from  its  socket  by  reason  of  its  coming  in  contact 
with  high  tension  wire,  it  was  held  that  he  assumed  the  risk 
knowing  the  relative  localities  and  distances  of  trolley  poles  and 
wires  and  their  dangerous  possibilities.  Harrison  v.  Detroit  Y. 
A.  A.  &  J.  Ry.  Co 162 

To  Conductor  — 

Injury  to  conductor  by  escaping  electricity.     Miller  v,  Chicago  & 

Oakpark  Elevated  R.  R.   Co 1133 

To  HoneB  — 

See  HoBSES. 

Death  of  horses  by  broken  trolley  wire  falling  on  them.    Patterson 

Coal  &  Supply  Co.  v,  Pittsburgh  Railway  Co .^      486 

In  an  action  against  a  street  railway  company  for  injuries  to  a  horse 
resulting  from  contact  with  defendant's  trolley  wire  in  the 
street,  it  was  held  that  a  prima  fade  case  was  perfected  by 
showing  that  the  trolley  wire  was  down.  Cleary  v.  St.  Louis 
Transit  Co 230 


City  may  enjoin  electric  street  railway  company  from  so  operating 
its  lines  as  to  allow  escaping  electricity  to  destroy  water  pipes. 
Dayton  v.  City  Railway  Co.,  note 267 

SMnfEHT  DOMAIN  — 

In  General  — 

An  electric  light  company  may,  under  the  power  of  eminent  domain, 
enter  upon  the  bed  of  a  turnpike  road,  and  string  its  wires,  not- 
withstanding the  objection  of  abutting  owners  who  owned  a  fee 
in  the  bed  of  the  road.  Brown  r.  Radnor  Township  Electric  Light 
Co 306 

When  Taking  Lands  fob  Genebatino  Electric  Power  Is  for 
PuBUc  Use. 

The  generation  of  electricity  by  water  power  for  distribution  and  sale 
to  the  general  public  on  equal  terms,  subject  to  governmental 
control,  is  a  public  enterprise  and  property  so  used  is  devoted 

to  public  use.    Minnesota  Canal  &  Power  Co.  t7.  Koochiching  Co.  708 

Shasta  Power  Co.  v.  Walker  et  al 930 

In  re  Niagara,  Lockport  &  Ontario  Power  Co 931 

In  re  East  Canada  Creek  Electric  Light  &  Power  Co 005 

Minn.  Canal  &  P.  Co.  r.  Pratt 1138 

Rockingham  County  L.  &  P.  Co.  v.  Hobbs 102 
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WIHEHT  DOMAnr  —  ContitHMd.  i 

When  Takiho  Landb  won  Qan^timta  Eixcmc  Poms  la  Nor 
roK  Public  Ub*  — 

HumfMturing,  generating,  Belling,  diitributing,  and  nppljiiig  elec- 
tricity for  power  for  mKnuIacturing  or  meehajiic&l  parpoMi,  ii 
not  B  public  UM  for  which  privKte  property  nuiy  be  t*keD.  State 
ex  rel.  Huria  et  ftl.  r.  Superior  Court  of  Tbnratan  County 

Brown  o.  Qerald  et  al 

An  electrio  light  and  power  company,  having  no  francbiae  to  enter 
certain  citiea,  and  under  no  obligation  to  (umiab  current  to  any 
perw>n,  i*  not  authorixed  to  take  private  proper^.    Stale  et  rcL 

l^eoma  Industrial  Co.  tf.  White  Eiver  Power  Co.  et  al 

Imkhuatb  Pobbebbion  When  Obdbkd  — 

When  immediate  poaaesaion  of  condonned  landa  wiU  be  ordered  given 
to  an  electric  power  company,  under  N.  Y.  Code  Civ.  Proc, 
I  33S0.    In  re  Niagara,  Lockport  &  Ontario  Power  Co 


Where  the  vendor  of  electric  current  puta  an  end  to  a  contract  he 
is  estopped  from  denying  that  the  vendee  has  not  been  damaged 
to  the  extent  of  hia  actual  loss.  Terrace  Water  Co.  t>.  San  An- 
tonio L.  A  P.  Co 

■VlBEROE-~ 

See  BxPiST  Smaiioi,  HTPOTHKnou.  QuiSTioifa,  Res  Gtstat. 
In  Oekikai. — 
In  action  for  death  of  lineman  from  defectively  inaulated  wires,  evi- 
dence held  BulBcient  to  support  verdict  for  plaintiff.     Padncah 

Ry.  *  Light  Co.  v.  BeWn  Adm'r 

In  an  action  for  fire  caused  by  live  trolley  wire  evidence  held  insnlD- 
cient  to  make  a  prima  faeie  case.     Imeeon  v.  Tacoma   Ry.  k 

POWPT   Co. 

In  action  for  tipath  cauaed  by  sliock  from  cleclric  lijilit.  eviiienw  thai 
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In  order  to  recover  for  injuries  to  a  horse  by  contact  with  a  live 
rail  the  plaintiff  must  prove:  (1)  That  the  injury  to  the  horse 
was  by  an  electric  current;  (2)  that  the  electric  current  came 
from  the  railway  track  of  the  defendant;  (3)  that  the  current 
so  came  by  reason  of  the  negligence  of  the  defendant.  Wood  v, 
Wilmington  City  Ry.  Co 477 

Afpliaitces  in  Use  by  Otheb  Companies  — 

Comparative  merits  of  various  insulators  may  be  shown  in  order  to 
prove  that  a  certain  insulator  was  a  proper  and  safe  one.  North 
Amherst  Home  Tel.  Co.  et  al.  v,  Jackson 007 

Condition  of  Apflianoes  After  Accident  — 

Evidence  relating  to  the  condition  of  wires  shortly  after  an  accident, 
and  as  to  the  condition  of  a  guy  pole  two  months  after,  held 
admissible.     Smith  v.  Missouri  &  K.  Telephone  Co 465 

Evidence  of  a  defendant  electric  light  company  that  it  examined 
certain  wires  after  an  accident  therefrom  is  not  admissible  in 
an  action  for  injuries.    Goddard  p.  Enzler 869 

Custom  — 

In  General  — 

Evidence  as  to  custom  of  electric  light  and  telephone  companies  to 
have  man  take  care  of  wires  when  a  building  is  moved,  held,  in- 
competent where  the  witness  had  not  shown  that  this  was  a  gen- 
eral custom.     Nagle  r.  Hake 218 

Evidence  that  plaintiff's  employer  and  other  employees  had  notice 
that  the  defendant  desired  to  cut  the  wires  or  that  it  was  the 
custom,  is  incompetent  in  an  action  by  a  painter  to  recover  dam- 
ages for  injuries  caused  by  contact  with  defectively  insulated 
wire  while  painting  building.  Baries  v.  Louisville  Elec.  Light 
Co Ill 

Evidence  of  general  custom  of  other  electric  light  companies  to  use 
uninsulated  wires  of  high  voltage  was  inadmissible  in  contra- 
vention of  a  municipal  regulation.  Clements  v.  Potomac  Electric 
Power  Co 938 

Customary  Use  of  Ouard  Wires  — 

Evidence  of  customary  use  of  guard  wires  for  the  purpose  of  prevent- 
ing contact  between  trolley  wires  and  other  wires  held  admis- 
sible in  action  for  shock  from  trolley  wire  in  contact  with  light 
wire.     Mahan  r.  Newton  &  B.  St.  Ry.  Co 508 

Evidence  of  witnesses  that  they  had  never  known  guard  wires  to  be 
permanently  used  to  prevent  telephone  wires  from  coming  in  con- 
tact with  trolley  wires,  held  not  admissible  to  establish  the  fact 
that  such  was  the  general  custom.  Richmond  &  P.  Electric  Ry. 
V.  Rubin 138 

Detkotive  Conditions  at  Other  Times  and  Places  — 
In  action  by  telephone  lineman  to  recover  for  injuries  received  from 
an  electric  light  wire,  it  was  held  that  evidence  as  to  th6  insula- 
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tion  of  other  wires  than  those  in  use  by  the  electric  li^t  eoBi- 
paay  was  properly  excluded.    Znhn  b.  United  Electric  light  k 

Power  Co, ill 

Bridence  ol  Injury  of  Another  person  st  snother  time  and  frosi 
another  phone  in  tbe  same  city  is  inadmissible  in  action  for 
■hock  from  receiver.    Brucker  v.  Qainesboro  Telephone  Co 1011 

Evidence  that  the  insulation  on  defendant's  wirce  was  defectire  at 
other  pointo  and  on  other  occasions  than  at  the  point  of  contact 
where  the  accident  happened  held  inadmissible.  United  Electric 
L.  t  P.  Co.  of  Baltimore  v.  SUte,  etc 411 

Erideoce  that,  owing  to  defective  insulation  elsewhere,  electricity 
escaped  from  the  wires  of  defendant  company  at  another  point 
and  time  held  inadmissible.  North  Amherst  Home  TeL  Co.  et 
al.   r.   Jackson M 

Where  a  horse  was  injured  while  crossing  the  track  of  an  eketrie 
railway  by  reason  ol  an  electric  shock,  plaintiff  was  entitled  to 
offer  evidence  to  show  hy  continued  series  of  accidents  that  otha 
borsea  had  received  similar  shocks  by  stepping  on  the  tracks  of 
■uoh  company  at  other  places  on  its  line.  Vicksborg  Railway 
ft  Ught  Co.  p.  Mile TSl 

TMtimany  as  to  previous  dangerous  condition  of  wir«e  which  was 
immediately  ranedied  by  defendant,  held,  inadmissible.  Fox 
*.  Village  of  Manchester sii 

SrammtTB  bt  Fobeuan  ob  Makaoib — 

Statement  of  manager  of  telephone  company,  made  after  an  aeeident, 
that  the  wire  with  which  a  boy  came  in  contact  belonged  to  his 
company,  held,  admissible.    Lynchburg  Telephone  Co.  e.  Bokker.     M 

Evidence  of  statementa  made  by  an  electric  company's  foreman,  who 
had  control  of  the  electric  wires  and  appliances,  and  whose  duty 
it  was  to  inspect  the  same,  to  the  effect  that  a  tranaformer 
was  ol  old  style,  etc,  was  admissible  in  an  action  against  sa 
electric  company  for  injnriea.     Ci^  of  Austin  et  aL  p.  Nucbols.      M 


Index.  1163 

SZPERT  ISVUDEKOE  —  Continued.  page 

An  electrician  of  seventeen  years'  experience  may  properly  be  asked 
whether  precautions  were  necessary  in  repairing  broken  elec- 
tric wires.    Jacksonville  Electric  Co.  v.  Sloan 891 

An  electrical  engineer  may  testify  as  to  the  voltage  carried  by  elec- 
trical wires,  and  as  to  the  effect  of  contact  between  wires. 
Nagle  V,  Hake 218 

In  an  action  for  injuries  received  while  painting  a  pole  by  reason  of 
certain  electric  wires  being  defectively  insulated,  expert  evidence 
as  to  how  long  before  the  plaintiff's  injury  the  defect  in  the 
insulation  of  the  wires  occurred  was  admissible.  Bernier  r.  St. 
Paul   GasHght  CJo 126 

Whether  or  not  the  proper  method  has  been  adopted  in  installing 
and  maintaining  electric  wires  in  a  building  is  a  matter  which 
may  be  shown  by  expert  testimony.  German-American  Ins.  Co. 
I?.  N.  Y.  Gas  A  E.  L.,  H.  A  P.  Co 440 

Opinion  of  an  expert  as  to  whether"^  or  not  deceased  received  an 
electric  shock  before  he  fell  held  admissible.  Martin  r.  Des 
Moines  Edison  Light  Co 654 

In  action  against  an  electric  light  company  for  death  resulting  from 
the  groimding  of  an  electric  light  wire,  it  was  held  that  evidence 
of  an  electrical  mechanical  engineer  to  the  effect  that  there  are 
well-known  methods  of  preventing  groimding  so  that  when  the 
grounding  is  discovered  that  portion  of  the  system  may  be  dis- 
connected, was  not  prejudicial  to  the  defendant.  Harrison  r. 
Kansas  City  Electric  Light  Co 729 

When  Not  Admissible  — 

« 

A  witness  should  not  be  allowed  to  testify  to  the  result  of  an  ex- 
periment with  a  piece  of  insulated  wire  similar  to  a  feed  wire 
in  question,  where  he  is  not.  called  as  an  expert.  United  Elec- 
tric L.  &  P.  Co.  of  Baltimore  r.  State,  etc 416 

Expert  testimony  is  not  admissible  as  to  the  process  of  stringing  a 
cable  on  the  arms  of  poles  erected  for  that  purpose.  Meehan  r. 
Holyoke  St.  Ry.  Co 204 

Experts  should  not  be  permitted  to  state  that  locomotor  ataxia 
might  result  from  such  a  shock  as  plaintiff  claims  he  received 
where  there  was  no  evidence  that  he  had  symptoms  of  this 
trouble.    Harter  v,  Colfax  Elec.  L.  &  P.  Co 161 


Injury  to  fireman  by  contact  with  wire  of  a  telephone  company  which 
had  fallen  across  a  wire  of  an  electric  light  company.  Homing 
V.  Hudson  Riv.  Tel.  Co.  et  al 616 

A  member  of  a  truck  company,  who  assists  to  hoist  a  ladder  with 
metallic  comers  against  an  electric  light  wire,  cannot,  in  the 
absence  of  invitation  or  permission  of  the  owner,  complain  that 
the  wires  were  not  properly  insulated.  New  Omaha  Thomson- 
Houston  Electric  L.  Co.  r.  Anderson 806 


AUBBICAN   EuOTBICAI,  Ga8B8.  [tOI.  i 


■  FWK  Clou  Pboxhott  cv  Wm  — 

Fire  In  store  eauMd  b;  m  telephone  wire  eonneetiiig  with  tlte  ibHe 
ooming  in  contact  with  a  trolley  wire  strung  beneath.    Biek- 

mond  &  P.  Elec  Rj.  v.  Rubin M 

Fkok  DKFKcriva  WmjNo  or  Buiuiiiia  — 

Tire*  from  defective  wiring,  note < 

In  ku  action  for  damage*  reanlting  from  fire  canaed  by  defective 
wiring,  the  fact  that  the  fire  originated  where  tbe  wirea  entered 
the  building  was  held  aufflcient  to  submit  the  question  of  tbe 
electric  light  company's  negligence  to  the  jury.  Romano  v.  Vickt- 
burg  Ry,  &  L.  Co ft 

Vin  resulting  from  the  negligence  of  en  electric  company  in  inataUing 
and  maintaining  wires  in  a  building.  German- American  Ininr- 
ance  Co.  r.  N.  Y.  Qas  and  Electric  L.,  H.  &  P.  Co 4* 

Dsstruetion  of  building  by  Sre  allied  to  hare  been  caused  bj  de- 
fective wiring.    Heriog  P.  Municipal  Gleetrie  Light  Co 

TtOU   TBOU.ET  WlBB —   * 

Fire  caused  by  trolley  wire.    Imeson  V.  Tacoma  Ry.  A  Power  Co 41 

Fnoii  IdaBnmto  Emanxa  BunmNO  Onx  Tklephokx  Wma  — 
See  LiSHTHiHO. 


A  foreman  of  an  electrie  oompwiy  has  no  authority  to  bind  the  eon- 
pany  by  an  agreement  with  an  electrician  to  watch  a  awiteb  box 
while  the  electrician  la  at  work.    Gueat  v.  Ediaon  lUam.  Co 


See  MumciPAi.  Cobforatioits. 

Ik  OBmsAi. — 
A  franchise  to  operate  electrical  conducton  in  the  atreeta  is  prop- 

e  Long  Acre  Electric  L.  ft  P.  Co. W 
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WlMre  a  telephone  company  strung  its  wires  over  electric  light  wires, 
and  provided  no  means  of  preventing  such  wires  from  falling  on 
light  wires  in  case  of  a  break,  and  deceased  came  in  contact  with 
such  broken  wire  while  hitching  his  horse  to  a  post,  it  was  held 
a  case  of  prima  fade  negligence.  Citizens'  Telephone  Go.  r. 
Thomas 960 

Evidence  as  to  use  of,  see  Evidknce. 

By  Electric  Light  Companies  — 

N^ligence  may  be  inferred  from  the  omission  of  a  guard  between 
electric  light  wire  and  guy  wire.  Guinn  v,  Delaware  &  A.  Tele- 
phone Co 662 

Use  of  guard  wires  to  prevent  limbs  of  trees,  etc.,  from  falling  upon 
and  breaking  heavily  charged  wires.  Spires  r.  Middlesex  &  Mon- 
mouth Electric  L..  H.  &  P.  Co 40 


In  JX7BT  FROM  POLE  SUPFORTinO  ElECTBIC  StOlV  — 

Where  a  horse  hitched  to  a  post  supporting  an  electric  sign  waa 
killed  by  a  shock  therefrom,  it  was  held  that  the  electric  com- 
pany was  not  liable  where  it  did  not  have  control  over  the  wires 
and  appliances  connected  with  such  sign.  Memphis  Consol.  Gas 
&  Elec.  Co.  r.  Skeers 120 

Injury  from  Trollet  Wire  — 

Injury  to  horse  by  contact  with  live  trolley  wire  in  the  street.    Cleary 

V,  St.  Louis  Transit  Co 236 

Augusta  Ry.  &  Electric  Co.  v.  Weekly 666 

Death  of  horse  from  contact  with  wire  which  had  been  thrown  over 

trolley  wire.    Jones  v.  Union  Railway  Co 784 

Injury  to  horse  by  stepping  into  pool  of  water  charged  by  electricity 

escaping  from  railway  company's  wires  and  poles.     Rosentein  v. 

Fair  Haven  &  W.  R.  Co 481 

In JT7RT  FRoii  Electric  Light  Wire  — 

In  an  action  for  the  death  of  a  horse  from  shock  from  electric  wire 
in  street  caused  by  small  boys,  trespassers,  pushing  a  wire  along 
the  defendants'  wire  to  a  place  where  the  insulation  was  off, 
held,  that  defendant  was  not  liable.  Luehrmann  v,  Laclede  Gas- 
light Co.,  note 1002 

Death  of  horse  attached  to  fire  engine  by  contact  with  live  wire  in 

street.    Eagle  Hose  Co.  v.  Electric  Light  Co 1136 

Death  of  horse  from  contact  with  telephone  wire  in  street  which  had 
been  broken  and  caused  to  fall  across  an  electric  light  wire  by 
a  severe  storm.    Aument  r.  Pa.  Telephone  Co 606 

Injury  from  Live  Rail  — 

Injury  to  horse  crossing  track  by  reason  of  electric  shock.    Vicks- 

burg  Railway  &  Light  Co.  v.  Mile 786 

Wood  r.  Wilmington  City  Ry.  Co 477 
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H  S  VUTJUri'iO AX  QUEBTIOm —  M 

Hypothetic*!  qaMtioii  in  kction  for  death  canaed  bj  handling  u 
orerebarged  iDcandeaoent  light  wir«.    Qoddard  r.  Enalor,  >a(«..     ) 

mOAlTOESCEirT  UOHTS  — 

8m  Cbobbihg  or  Wibbb. 

In   QUIEKAL 

In  an  action  for  injuries  from  a  ahock  receiTed  while  taming  on  H 
incandeaemt  light,  it  waa  held,  that  the  plaintiff,  having  «mtnl 
of  the  appliances  on  hia  premise*  which  catued  the  accident,  ao 
rccoverf  could  be  had  againat  the  lighting  company.  Peter*  p. 
Lynchburg,  etc.  Light  Co.,  Mole 11 

The  oaer  of  incandeecent  light*,  having  no  control  or  authority  ant 
any  part  of  the  lighting  company's  plant,  wires  or  oUws'  appli- 
aneea,  cannot  be  charged  with  liability  for  their  defective  eoo- 
dition.    Martinek  r.  Swift  &  Co 

In  an  artion  for  death  eanaed  by  ahock  from  electric  light  on  defaid- 
ant'a  premise*  it  waa  not  negligence  for  defendant  to  use  brass 
socket,  aoch  aocketa  being  in  universal  use.  Uartinek  e.  Swift 
&  Co.    

No  fceovery  can  be  had  against  a  lighting  company  for  ahock  from 
an  incandescent  light,  where  the  plaintiff's  violation  of  a  city 
ordinance,  in  tailing  to  notify  inspector  of  wire*  of  changes,  con- 
tributed to  the  accident.  Bmunelle  v.  Lowell  Electric  light 
Corp 

Death  from  shock  from  incandescent  light  caused  by  dangerous  prox- 
imity of  incandescent  light  wire  to  arc  light  wire.  Predmore  p. 
Consumers'  L.  ft  P.  Co 

DeaUi  from  contact  with  incandescent  light,  question  whether  dan- 
gerous current  came  through  light  company's  wire  or  throngfa 
a  broken  Are  alarm  wire  which  had  fallen  upon  high  tension  wire- 
Witmer  v.  Buffalo  ft  N.  P.  E.  L.  ft  P.  Co 

A  boy  injured  in  a  candy  store  by  placing  his  hand  on  an  incandfacent 
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Death  ob  In  jubt  of  Emflotebs  — 

Liability  of  consumer  for  injuries  from  electric  shocks  note 29 

Death  of  employee  from  shock  from  incandescent  light.    Whitten  V. 

Nevada  Power,  Light  &  Water  Co 179 

An  employee  working  in  a  building  equipped  with  electric  lights  has 
the  right  to  assume,  in  the  absence  of  notice,  that  the  electric 
light  company's  appliances  are  free  from  defects.  Mangan's 
Adm'r  v.  Louisville  Electric  Light  Co 692 

In  an  action  for  the  death  of  an  employee  from  contact  with  an  in- 
candescent light  wire,  it  was  held  that  the  light  company  had 
notice  of  the  dangerous  current  on  the  secondary  wires  or  suffi- 
cient length  of  time  to  have  prevented  the  accident.  Goddard  V, 
Enzler 869 

UrJUHCTXOHS  — 

Plea  for,  see  Pleadings. 

When  Granted  — 

A  city  may  enjoin  an  electric  street  railway  company  from^vo  oper- 
ating its  lines  as  to  allow  escaping  electricity  to  destroy  water 
pipes.    Dayton  v.  City  Railway  Co 267 

Where  a  contract  for  electric  current  provided  that  no  electricity, 
other  than  that  covered  by  the  contract,  should  be  used  with- 
out the  written  consent  of  the  company,  an  injunction  was 
granted  restraining  consumer  from  using  current  furnished  by 
others.     Beck  v.  Indianapolis  L.  &  P.  Co 579 

An  injunction  may  be  granted  restraining  a  village  from  -  erecting  a 
lighting  plant  in  the  center  of  a  public  street  to  the  injury  of 
abutting  owners.     Mclllhinny  v.  Village  of  Trenton 1073 

Injunction  to  restrain  one  corporation  from  placing  its  wires  in 
dangerous  proximity  to  those  of  another  corporation.  Mononga^ 
hela  L.  &  P.  Co.  v.  Rose  Hill  Electric  Light  Co 838 

When  Not  Granted  — 

An  injunction  will  not  be  granted  restraining  a  city  maintaining  an 
electric  plant  from  selling  the  surplus  power  to  private  citizens, 
where  the  city  has  performed  its  duty  to  the  public.  Crouch 
V,  City  of  McKinney 1087 

An  injunction  will  not  be  granted  restraining  a  city  from  changing 
the  location  of  electric  light  poles.  Merced  Falls  Gas  &  Electric 
Co.  V.  Turner  et  al 625 


See  Arc  Lights;  Crossing  of  Wires;  Electric  Railway  Com- 
panies; Firemen;  Horses;  Incandescent  Lights;  Lightning; 
Linemen;  Rails;  Telephone  Companies. 

Injury  from  wires  crossing  private  property,  see  Wires. 

Injuries  from  contact  with  wires  in  street,  note 40,      236 

Injuries  to  employees  of  one  company  by  contact  with  electric  wires 

of  another  company,  note 508 

Injury  from  contact  with  electric  wire  strung  over  a  trestle.     Bourke 

V,  Butte  Electric  &  Power  Co.  et  al 566 
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UCJUHZES  —  Continued. 

Where  a  carpenter  while  working  in  >  oar  bam  came  to  «ont«et  witi 
a  water  pipe  on  one  side  and  a  charged  troilej  wire  on  the  other 
resulting  in  a  shock,  it  was  held  that  the  question  of  aaaumptioa 
of  riak  was  for  the  jury.     Cessna  v.  Metropolitan  Street  Ry.  Co. 

Death  from  electric  shock  while  rescueing  co-employee.  Wbitwortii 
F.  Shreveport  Belt  Ry.   Co 

Injury  from  electric  shock  from  electrified  rail  placed  in  front  of 
bank  building.     Wbaley  v.  Citizens'  Nat.   Bank 

Injury  to  one  employee  from  excessive  current  furnished  an  electrical 
machine  by  another  employee.     Kremer  r.  N.  Y.  Edison  Co 

Injury  to  employee,  a  servant  of  one  contracting  to  do  work  in  • 
power  bouse,  caused  by  pipe  or  wrench  coming  in  contact  with 
insulGcieDtly  insulated  wires.     Ryan  r.  St.  Loaia  Tranait  Co 

In  an  action  for  injuries  received  while  painting  a  pole  by  reason  of 
negligence  of  electric  company  in  failing  to  keep  certain  electric 
wires  properly  insulated,  it  was  held  that  tbe  question  of  plain- 
tiff's asBumption  of  risk  and  contributory  negligence  wa*  for  the 
jury.     Bernier  c.  St,  Paul  Gaslight  Co 

Death  of  employee  while  painting  near  a  imicony  from  contact  with 
electric  wires.     Brooks  v.  Conaolidated  Gas  Co 

In  an  action  for  the  death  of  an  employee  while  working  on  the  roof 
of  a  building  by  coming  in  contact  with  an  uninsulated  electric 
wire  which  was  strung  along  tbe  street  in  close  proiimity  t«  the 
roof,  but  not  touching  it,  held,  that  the  question  as  to  the  negli- 
gence of  the  defendant  and  the  contributory  negligence  of  the 
intestate  was  for  the  jury.     SteindorfF  v.  St.  Paul  Gas  Light  Co. 

In  action  for  injuries  caused  by  failing  from  staging  against  live 
wire,  it  is  a  question  for  the  jury  whether  plaintiff  came  in  coo- 
tact  with  wire  before  he  fell.     Stevens  c.  United  Gas  *  Electric 


Co 

Injury  from  falling  of  live  wire  on  person  riding  bicycle, 

Syracuse  Rapid  Transit  Ry.  Co 


Walters  o. 
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where  people  have  a  right  to  go  for  work,  business  or  pleasure. 
Paducah  Ry.  &  L.  Ck>.  v.  Bell's  Adm'r 404 

The  duty  of  an  electric  company  to  insulate  and  keep  its  wires  insu- 
lated is  a  continuing  one,  and  requires  careful  and  continuous 
inspection.    Luehrmann  v.  Laclede  Oaslight  Co 1092 

Instructions  as  to  form  of  insulation.    Ryan  r.  St.  Louis  Transit 

Co 536 

UrSUBAKCE  — 

Subrogation  of  insurance  company  paying  loss  occasioned  by  fire  re- 
sulting from  defective  wiring  of  building.  German-American 
Ins.  Co.  r.  N.  Y.  G.  &  E.  L.,  H.  A  P.  Co 446 

JOINT  UABUJTT  — 

In  Gexiebal  — 

Where  wires  maintained  concurrently  by  different  parties  are  so 
erected  or  strung  that  they  are  likely  to  touch,  both  parties  are 
liable  if  an  injury  results  through  their  neglect  of  duty  to 
remedy  the  dangerous  condition.  Simmons  v,  Shreveport  Gas, 
Elec.  Light  &  Power  Co 760 

When  judgment  against  one  party  releases  the  other.  Hayes  v,  Chi- 
cago Telephone  Co 611 

Telcphone  and  Electric  Light  Companies  — 

Joint  and  several  liability  of  telephone  company  and  electric  light 
company  for  injuries  sustained  by  a  lineman.  Drown  r.  New 
England  Tel.  &  Tel.  Co 1063 

Ifangan  et  al.  r.  Hudson  Riv.  Telephone  Co.  et  al 804 

A  telephone  lineman  injured  by  wires  of  an  electric  light  company, 
using  the  same  poles  as  the  telephone  company,  may  sue  both 
companies  jointly.    East  Tennessee  Telephone  Co.  v.  Carmine . . .       802 

Telephone  and  electric  light  companies  are  both  liable  for  injuries 
resulting  from  the  crossing  of  their  wires.  Simmons  v,  Shreve- 
port Gas,  Electric  Light  &  Power  Co 760 

Telephone  and  Traction  Companies  — 

In  an  action  for  injuries  against  telephone  and  traction  companies 
caused  by  defective  insulation  and  appliances  both  companies 
may  be  joined  as  defendants  where  the  omissions  of  each  were 
concurrent  and  contributed  to  produce  a  single  injury.  Graves, 
Adm'x,  V.  City  and  Sub.  Tel.  Ass'n 20 

JUDICIAL   NOTICE  — 

Electricity  is  to  be  classed  with  gunpowder,  dynamite,  and  other 
treacherous  and  destructive  agents  of  whose  dangerous  quali- 
ties judicial  notice  will  be  taken,  as  well  as  of  the  fact  that 
society  recognizes  them  and  acts  accordingly.  De  Kallands  v, 
Washtenaw  Home  Tel.  Co.,  note 1106 

74 
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JVDIClAIi  HOnOB  —  Coniinutd.  n 

It  i*  k  mfttiAT  of  judieikl  notice  th^t  electricity  can  b«  ulelj  cod- 
dnet«d  uid  uted  u  m  mgent  for  the  production  of  light,  hot 
or  power.     Alexander  r.  Nantiooke  light  Co I 

Conrta  will  take  judicial  notice  of  the  liability  of  guy  wins  to  be- 
come charged  by  contact  with  other  wirei.  Law  v.  CenL  Diit 
P.  ft  T.  Co 

Aa  lutruetion  that  it  ia  a  matter  of  common  knowledge  with  all 
men  that  Ugbtning  li  conducted  along  grounded  wires  of  tefe- 
phone  company,  kel<f  proper.    Owen  v.  Portage  Telephone  Co. . . 

Tbt  court  will  take  judicial  notice  of  the  dangerous  qualitiei  of 
electricity.     Warren   v.   City    Electric   Bailway    Co 

UUrnxORD   AITD   TEHAHT,- 

A  leaae  of  an  electric  plant  for  a  period  of  ten  years  to  a  rival  cor- 
poration in  the  aame  city,  providing  that  the  lessor  la  not  to 
engage  in  buainesa  during  said  period,  is  in  contravention  of 
.public  policy  and  the  lessor  cannot  recover  rents  on  such  lease. 
Eeene  Syndicate  v.  Wichita  Oas,  Elee.  L.  ft  P.  Co 


See  LanDU»D  ahd  Tbdaht. 


Uability  of  leaaee  of  eleetrie  plant  for  negligence.  Me  ELEcmc  Lioht 
Compakhs. 


uajrcnijia — 

In  Girerai. — 
The  negligence  of  an  electric  company  will  not  be  excused  by  the 
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See  Elbotkio  Railway  Companies;  Euecibio  Light  OoMPAmis; 

TELKFHOifB  Companies;  Cbosbino  or  Wibbs. 
Uee  of  rubber  gloves  by,  see  Rubber  Gloves. 

DuTT  TO  Inspect  Wibbs  — 

Duty  of  lineman  to  inspect  wires  among  which  he  is  wofldng  for 
defects  and  imperfections.  New  Omaha  Thomson-Houston  Elec- 
tric Light  Co.  v.  Rombold 902 

Postal  Telegraph  Cable  Co.  v.  Likes 986 

A  lineman  employed  in  connection  with  wires  carrying  electricity 
is  bound  to  take  active  measures  to  determine  the  condition  of 
such  wires  before  deliberately  and  intentionally  coming  in  con- 
tact with  them.  Mangan  et  al.  v.  Hudson  Riv.  Telephone  Co. 
et  al 804 


UQUIDATED  DAMAGES  — 

See  Contbacts. 

MANDAMUS  — 

Mandamus  to  compel  granting  of  space  for  electrical  conductors  in 

subway.    In  re  Long  Acre  Electric  L.  &  P.  Co 1043 

Mandamus  to   compel    award   of  contract  for  electric    lighting   to 

lowest  bidder.    State  ex  rel.  People's  Land  &  Mfg.  Co.  v.  Holt. .     1076 

MASTER  AKD  SEBVAHT  — 

See  Injubies  and  cross-references. 

Duties  of  master  to  servant.    Williams  v.  North  Wisconsin  Lumber 

Co. 393 

A  master  is  not  in  law  boimd  to  instruct  an  employee  as  to  special 
dangers  incident  to  the  employment,  if  such  information  is  fully 
within  his  knowledge.    Wendler  v.  Red  Wing  Gas  &  Elec.  Co. .       114 

Liability  of   master   for  failure   to   furnish   an   automatic  current 

breaker.    Kremer  v.  N.  Y.  Edison  Co 424 

Changing  of  an  armature  in  a  power  house  is  a  detail  of  the  business 
which  may  properly  be  left  to  anployees.  Williams  v.  North 
Wisconsin  Lumber  Co 393 


Unlawful  tampering  with.     State  v.  Block 48 

[OTOR  — 

Damages  may  be  recovered  for  the  breaking  of  machinery  caused 
by  the  negligence  of  a  company's  electrician  in  installing  an 
electric  motor.  American  Colortype  Co.  v,  James  Reilly's  Sons 
Co 503 


1173  Ahbsicah  Electbicai.  Cases.  [roi. ! 

KUmOIPAI.    OORPORATIOm-  M 

n«iiehi*ea,  power  ta  grant,  see  FBARCHiSKa. 

Um  ol  streets  bj.  see  Sisebts. 
CiBK  REQcncD  IN  MAnrruRma  Euktuc  Piakt— 

Bee  Cabe,  Dbgbh  or. 

Cities  using  electric  wires  are  bound  to  tbe  very  highest  degree  of 
care  to  avoid  Injury  to  ever;  one  who  may  be  lawfully  in  pnn- 
imity  thereto.     Emery  v.  City  of  PbiUdelphia I 

A  city  must  be  bold  to  the  duty  of  ezerciaing  such  diligence  and  care 
in  maintaining  electric  wires  as  is  commensurate  with  the 
danger.     Eatmi  v.  City  ol  Weiser K 

A  municipality  is  not  bound  to  inspect  electric  wires  except  in  the 
ease  of  obvious  danger  or  exceptional  occurrence.  The  electric 
company  maintaining  the  wires  being  primarily  liable  for  thdr 

condition.     Fox  e.  Village  of  Manchester S 

EsraauBHicKST  or  Eixcntic  Lioht  Pi^ht  bt  Cm  — 

Power  of  city  to  manage  and  operate  eleetric  light  plant.     City  of 

Henderson  v.  Young,  note t 

A  village  has  no  right  to  erect  an  electric  lighting  plant  in  the 
eenter  of  a  street  to  tbe  injury  of  abutting  owners.  Mclllhinny 
r.  Village  of  Trenton 10 

laauance  of  bonds  by  city  for  purpose  of  erecting  lighting  plant. 
Baker  c.  City  of  Cartersville » 

Establishment  of  electric  light  plant  by  city,  compelling  dty  to 
purchase  private  plant  pursuant  to  statute.  Norwich  Oas  k 
Electric  Co.  v.  City  of  Norwich I 

It  is  within  the  police  power  of  cities,  even  without  express  anthority, 
to  provide  public  lighting  for  their  streets  at  public  expense. 
Overall  v.  City  of  Madisonville M 

Establishment  at  lighting  plant  by  city.  lighthipe  v.  City  of 
Orange II 
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ICUHICIPAI.  COBPORATIOH8  — Cofi^MNied.  VAm 

executing  the  contract  cannot  be  questioned,  in  the  absence  of 
some  constitutional  or  statutory  prohibition.  Tanner  r.  Town  of 
Auburn   et  al 378 

PowEB  TO  Grant  Use  of  City's  Poles  to  Private  Compant  — 

A  municipality  has  neither  express  nor  implied  power  through  its 
board  of  public  service  to  grant  to  a  private  company  the  right  to 
use  the  city's  poles  for  electric  wires,  such  poles  being  considered 
personal  property.  City  of  Columbus  r.  Columbus  Public  Ser- 
vice Co 668 

LiABnjTT  OF  Crrr  for  Negligence  in  Maintaining   Electric 
Light  System  — 

Running  and  operating  an  electric  light  system  by  a  municipality 
and  the  sale  of  electric  light  to  private  consumers  is  not  one  of 
its  public  and  governmental  powers  and  duties,  but  is  rather  a 
proprietary  and  private  right  and  power,  for  the  careless  and 
negligent  exercise  of  which  the  municipality  will  be  held  liable. 

Eaton  r.  City  of  Weiser 831 

Davoust  V.  City  of  Alameda 698 

Where  a  city  embarks  in  the  management  of  a  utility  for  profit,  as 
an  electric  lighting  system,  it  is  liable,  or  not  liable,  by  pre- 
cisely the  same  rules  applicable  to  private  corporations  or  indi- 
viduals.   Yazoo  City  v,  Birehelt 886 

The  fact  that  the  grant  of  authority  to  maintain  an  electric  plant 
was  given  to  the  board  of  trustees  of  a  city,  and  not,  in  terms, 
to  the  city,  does  not  relieve  the  city  from  liability  for  negligence 
in  maintaining  the  plant.    Davoust  v.  City  of  Alameda 698 

A  village  cannot  be  held  liable  for  negligence  in  maintaining  an  elec- 
tric plant  unless  it  had  authority  to  furnish  lights  to  private 
citizens.    Village  of  Palestine  r.  Siler 977 

A  city  operating  an  electric  light  plant  pursuant  to  its  charter  is 
liable  for  the  negligence  of  its  employees.  Fisher  r.  City  of 
Newbem 677 

A  eity  or  town  is  answerable  ex  delicto  for  any  direct  invasion  of  the 
rights  of  third  persons  in  the  management  of  its  public  lighting 
system.  Thus,  it  is  liable  for  injuries  resulting  from  contact 
with  a  live  wire  in  the  street.    Aiken  v.  City  of  Columbus 843 

A  city  is  liable  for  injuries  resulting  from  leaving  a  heavily  charged 
and  exposed  electric  wire  on  or  so  near  a  public  street  that  a 
traveler  deviating  a  few  feet  from  the  beaten  track  may  en- 
counter the  same.     Emery  r.  City  of  Philadelphia 80 

A  dty,  maintaining  an  electric  light  plant,  is  liable  for  injury  to  a 
boy  by  contact  with  a  defectively  insulated  lamp.  Thomas  v. 
City  of  Somerset 883 

A  dty  is  liable  for  injury  to  a  traveler  who  without  fault  drove  into 
an  electric  wire  negligently  left  in  the  street  by  the  city,  although 
the  traveler's  horse  had  previously  become  frightened  and  waa 
running  away  at  the  time  of  the  aeddent.  City  of  Emporia  v. 
White 830 


AmBBIOAK   ElECTEICAL   CAfiKB. 


[voi- 


■ATIOABIX   WATERS—  » 

Um  of  for  generatiiig  electric  power.    Minn.  Cuu4  ft  P.  Co.  v.  Pntt    11 

Honos- 

NotiM  of  the  lUBate  cnadition  of  vires  nuky  be  impnted  to  an  electric 
CompftUf  on  eridence  that  its  wires  have  been  in  that  eonditioi 
for  a  considerable  length  of  time.  Ltiehrmann  P.  Laclede  Oaa- 
light  Co.    U 

Where  Um  Kpreaentative  of  a  tel^raph  coinpaiif  superintended  tbs 
stringing  of  wires,  his  knowledge  of  dangers  was  the  knowledge 
of  the  company.     Postal  TelegrKph  Cable  Co.  C.  Likes I 

mXSAKCES- 

An  electric  light  company  which  so  opentes  its  plant  as  to  eanie 
the  walls  in  an  adjoining  building  to  shake  and  crack  and  which 
will  in  time  destroy  said  building,  is  liable  for  damages.  Gas* 
ster  r.  Metropolitan  Elec.  Co.,  note 1 

The  transmission  of  electricity  at  a  high  voltage  for  lawful  pnrposM 
does  not  constitute  ■  nuisance  per  m.  Mull  r.  Indianapolis  k 
C.  Traction  Co ,     II 

The  connecting  of  a  rail  in  front  of  a  bank  bnilding  with  an  electric 
battery  constitutes  a  nuisance  per  w.  Whaley  v.  Citiieos'  Nat 
Bank ( 

Power  house  of  a  railway  and  light  company  may  constitute  a  nui- 
sance.    Towusend  v.  Norfolk  Ry.  ft  L.  Co I 


OBDIHAXCEl  - 

CORSTBucnon  — 
Construction  ol  ordinance  as  to  maintenance  of  electric  light  plant. 

Davenport  Gas  &  Electric  Co.  v.  City  ol  Dnvenport  et  al 

Ordinance   governing    the    crossing    of   telephone    and    electric    light 

wires,    held   to    impose   the   duty    of   erecting    and    maintaining 
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OBDOIANGES  —  Cantiiwed,  paqk 

Violation  of  an  ordinance  regulating  the  erection  and  protection  of 
wires  by  an  electrical  company  is  prima  facie  evidence  of  negli- 
gence.   Ck>mmonwealtli  Electric  Co.  v.  Rose 381 

Where  a  person  wires  a  building  in  violation  of  a  city  ordinance  he 
cannot  recover  from  an  electric  light  company  for  shock  from  an 
incandescent  light,  where  the  violation  of  the  ordinance  con- 
tributed to  the  accident.  Brunnelle  v,  Lowell  Electric  Light 
Corp 494 

Failure  of  an  electric  light  company  to  comply  with  an  ordinance 
providing  that  its  wires  should  be  supported  twenty-five  feet 
above  the  groimd,  does  not  raise  the  presumption  that  it  caused 
or  contributed  to  the  injury  of  a  child  who  received  a  shock 
from  a  broken  telephone  wire  which  had  been  thrown  against 
an  electric  light  wire  by  playmate.  Stark  p.  Muskegon  Traction 
&    Lighting    Co 648 


See  Joint  Liabujtt. 

FEB80HAL  PROPEBTT- 

Electricity  is  personal  property.    Terrace  Water  Co.  r.  San  Antonio 

L.  &  P.  Co. 605 

WLEABTKOB  — 

See  Vabiance. 

In  General  — 

In  action  to  recover  damages  for  withered  arm  caused  by  contact 
with  defectively  insulated  wire,  an  averment  that  since  plaintiff 
received  injury  he  "  has  been  and  is  imable  to  do  any  kind  of 
work"  is  sufficient  as  an  allegation  of  special  damages.  Baries 
V.  Louisville  Elec.  Light  Co Ill 

Allegation  that  telephone  company  was  negligent  in  not  properly 
insulating  its  wires  and  that  this  condition  had  existed  for  a 
long  time  warrants  the  inference  that  the  exercise  of  ordinary 
care  would  have  disclosed  the  defective  insulation.  Graves, 
Adm'x,  V,  City  and  Sub.  Tel.  Ass'n 20 

At  common  law,  a  petition,  in  action  for  injuries  from  defectively 
insulated  wires,  if  sustained  by  evidence,  is  sufficient,  although 
a  city  ordinance  has  been  pleaded.  Winkleman  v,  Kansas  City 
Electric  Co 336 

It  is  not  necessary  to  plead  improper  insulation  where  the  gist  of  the 
action  was  the  negligence  resulting  in  a  wire  falling  in  the 
street.    Norfolk  Ry.  &  Light  Co.  v.  Spratley 320 

Where  the  sole  negligence  alleged  against  a  lighting  company  was 
that  it  placed  and  maintained  its  wires  in  the  dangerous  proxi- 
mity of  twenty-seven  inches  above  the  top  of  a  telephone  pole  on 
which  the  plaintiff  was  working,  it  was  held  that  the  fact  of  im- 
perfect insulation,  and  the  escape  of  electricity  by  reason  of  it, 
sufficiently  appeared.    Drown  v.  New  England  Tel.  &  Tel.  Co. .     1053 


in  &e»0D  agAiDBt  •  wiepnoue  compMi} 
pan;  for  the  death  of  a  lineman  of 
gan  et  al.  v.  Hndaon  River  Telephoi 

In  action  agaiuat  an  electric  lighting  coi 
on  the  ground  that  the  defendant  h 
plaintiff.     Armour  Packing  Co.  v.  1 

In  action  to  recover  balance  due  on  eonti 
Hn  River  Power  TranimiuioD  Co.  t 

In  action  for  negligence  in  taming  on  < 
North  Wiaeonain  Lumber  Co 

In  action  bf  a  conductor  against  a  rul 
injuries  from  eacaping  electricity. 
Elevated   R.   R.   Co 

In  action  againit  a  street  railwa;  com) 
ger  by  stepping  on  an  electrified  pla 
St.  Ry.  Co. 

In  action  against  an  electric  railiray  o 
contact  with  a  telephone  wire  whli 
lively  Insulated  wire  of  the  defem 
Consol.  Ry.,  Oaa  k  Electric  Co.  et  i 

In  action  for  injuries  from  contact  witi 
trestle.    Bourke  ff.  Butte  Electric  & 

In  action  to  recover  for  death  caused  t^ 
over  telephone  wirea.  Cumberland 
C,  Floyd   

In  action  against  a  telephone  eompau 
contact  with  overcharged  wire*,  a 
defendant  was  notified  to  remove  tb 
before  the  accident,  ia  sufficient  to 
notice.    Central  Union  Telephone  C 

In  action  against  an  electric  light  comp 
ployee  of  a  patron  resulting  from  ■ 
light.    Whitten  c.  Nevada  Power,  L 

In  action  against  electric  company  for  i 
wires.    Tronton  v.  New  Omaha  Tboi 

In  action  against  telephone  company  fc 


Index.  1177 

—  Continued,  paob 

ANSWEB — SUFFICIENCT  OP  — 

In  action  to  recover  balance  due  on  contract  for  electric  power.  Hud- 
son River  Transmission  Co.  17.  United  Traction  Co 227 

Injunction  —  Plea  fob  — 

Where  two  electric  light  companies  having  franchises  for  the  lighting 
of  a  city  and  the  question  arises  as  to  the  use  of  the  poles  of 
one  company  by  the  other,  a  plea  for  an  injunction  is  insufficient 
which  merely  states  conclusions.  Montgomery  Light  &  Power 
Co.  t?.  Citizens  Light,  Heat  &  Power  Co 776 

Accord  and  Satisfaction  — 

When  allegation  of  payment  of  charges  for  electric  lighting  does  not 
set  out  accord  and  satisfaction.  Armour  &.  Co.  v.  Edison  Elec- 
tric  Ilium.   Co 861 

FOUCE  POWER  — 

Regulation  and  control  of  electric  light  companies  is  within  the  police 

power.     Commonwealth  Electric  Co.  v.  Rose 381 

FBESUMPTIOH   OF  NEOUOEHCE  — 

When  Nbougenoe  Pbesumed  — 

Negligence  presumed  where  boy  was  injured  while  attempting  to 
grasp  live  wire  which  had  fallen  in  the  street.  Norfolk  Railway 
ft  Light  Co.  V.  Spratley,  note 329 

Negligence  may  be  presumed  where  the  death  of  a  party  resulted 
from  a  shock  from  an  incandescent  light.  Crowe  r.  Nanticoke 
Light  Co 196 

Alexander  v.  Nanticoke  Light  Co 188 

Wheeler  t?.  Northern  Ohio  Traction  Co 606 

Where  a  telephone  subscriber  on  taking  hold  of  the  transmitter  re- 
ceived a  shock  resulting  in  his  death,  negligence  of  the  telephone 
company  will  be  presumed.  Delehunt  v.  United  Telegraph  & 
Telephone  Co 792 

If  an  excessive  current  enters  a  house  by  a  "  cross  "  between  primary 
and  secondary  wires,  and  kills  a  customer  while  turning  on  the 
light,  negligence  is  presumed.  Memphis  Consol.  Gas  ft  Electric 
Co.   r.   Letson 129 

Injury  from  contact  with  wire  is  conclusive  evidence  that  the  owner 
was  guilty  of  negligence.     Winkleman  v,  Kansas  City  Electric 

Co 336 

Where  a  horse  stepped  on  a  wire  of  a  railway  company  and  fell  to 
the  ground  in  a  dying  condition  and  the  driver  received  a  shock, 
it  was  prima  facie  proof  of  negligence.    Augusta  Ry.  ft  Electric' 

Co.    r.   Weekly 938 

Where  an  electric  light  company  maintained  its  wires  only  twenty- 
seven  inches  above  a  telephone  pole,  and  a  lineman  working  on 
the  pole  received  a  shock  therefrom,  negligence  was  presumed. 
Drown  t?.  New  England  TeL  ft  Tel.  Co 1053 
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PBESUlCFTlOir  OF  WElOSJLGBMCM^Camimmei. 

The  brealdiig  down  of  a  trmnsformer  ib  priwia  facie  evidcDoe  of  iMgli- 
genoe.    Reynolds  r.  Narragansett  Eleetiie  li^^ting  Co 

Negligence  will  be  presumed  where  it  appears  that  an  eleetrie  light 
oompany  has  permitted  a  wire  carrying  a  deadly  eorrent  to  re- 
main in  the  street  for  several  days  without  using  an  appliance 
to  detect  the  broken  wire.  OXeary  v.  Glens  Falls  Cras  ft  Eleetrie 
Light  Co 

The  falling  of  an  electric  light  wire  in  the  street  raises  a  presump- 
tion of  negligence.  Wolpers  r.  N.  Y.  &  Queens  Electric  L^  ft  P. 
Co 

Negligence  of  a  street  railway  may  be  presumed  from  the  fact  that  a 
trolley  wire  charged  with  a  dangerous  current  was  down.  Cleary 
V.  St.  Louis  Transit  Co 

Where  a  passenger  is  injured  by  stepping  on  an  electrified  plate  in 
a  street  car,  the  negligence  of  the  railway  company  will  be  pre- 
sumed.   McRae  v.  Met.  St.  Ry.  Co 

Where  an  electric  car  bursts  into  flames,  the  oompany  must  explain 
the  cause  of  the  fire.    Brod  v.  St.  Louis  Transit  Co 

The  failure  of  an  electric  railway  oompany  to  guard  against  the 
escape  of  electricity  sufficient  to  injure  a  conductor  raises  a 
presumption  of  negligence.  Miller  r.  Chicago  ft  Oakpark  Ele- 
vated R.  R.  Co 

Where  a  passenger,  because  of  the  blowing  out  of  the  controller, 
jumped  from  a  street  car  and  was  injured,  the  negligence  of  the 
oompany  was  presumed.    Firebaugh  v.  Seattle  Electric  Co 

Proof  that  plaintiff  was  a  passenger  on  a  street  car,  that  an  explosion 
and  flash  from  the  controller  took  place  and  that  he  was  injured, 
raises  a  presumption  of  negligence.  Patterson  v.  San  Francisco 
ft  S.  M.  Electric  Ry.  Co 

Permitting  a  wire  charged  with  a  heavy  current  of  electricity  to  re- 
main for  twenty  hours  fastened  to  a  fence  beside  a  highway 
affords  prima  facie  evidence  of  negligence.  Carroll  v.  Grand 
Ronde  Electric  Co 

When  Neougence  Not  Presumed  — 

Doctrine  of  res  ipsa  loquitur  held  not  to  apply  to  electricity,  which 
is  classed  with  steam  rather  t!han  dynamite.  Marsh  et  al.  r. 
L.  S.  Electric  R.  R.  et  al 

Doctrine  of  res  ipsa  loquitor  is  not  applicable  in  an  action  to  recover 
for  injury  received  by  the  contact  with  an  electric  light  wire  in 
a  hotel  bath  room  where  there  is  no  evidence  that  the  acoident 
was  due  to  a  dangerous  current  sent  in  to  the  hotel  by  the  de- 
fendant.    Harter  r.  Colfax  Electric  L.  &  P.  Co 

Negligence  will  not  be  presumed  where  injury  is  caused  by  the  ex- 
plosion of  a  controller.     Beebe  v.  St.  Louis  Transit  Co 

The  fact  that  a  wire  broke  under  the  strain  of  a  sleet  storm  and 
fell  into  the  street  does  not  raise  a  presumption  of  negligence. 
Aliment  r.   Pa.  Telephone  Co 

PRIVATE   PROPERTY  — 

Injury  from  wires  running  across  private  property,  see  Wibes, 
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pmooF  —  PAOB. 

See  EviDKVCB. 

PROZniATE  CAUSE  — 

In  Gjenebal  — 

A  negligent  act  may  be  the  proximate  cause  of  an  injury,  although 
not  the  sole  or  immediate  cause,  where  the  intervening  act  is  set 
in  motion  or  induced  by  the  negligent  act,  and  the  consequence 
is  one  that  should  have  been  foreseen.  Dannenhower  v.  W.  U. 
T.  Co 1063 

Proximitt  of  Wibes  — 

Where  a  storm  deranges  telegraph  wires  placed  in  too  close  prox- 
imity to  electric  light  wires  and  injury  results,  the  proximate 
cause  is  the  arrangement  of  the  wires.  Toledo  Ry.  A,  L.  Co.  v, 
Rippon 929 

Defective  Gut  Poles  — 

Where  a  telephone  guy  pole  was  negligently  constructed  and  caused 
the  primary  wires  of  an  electric  company  to  part,  and  a  pedes- 
trian wrapped  the  wire  about  a  pole,  and  a  telephone  lineman 
was  injured,  held,  that  the  proximate  cause  was  the  defective 
guy  pole.     Smith  r.  Missouri  &  K.  Telephone  Co 456 

Defective  Insitlatio!!  — 

Defective  insulation  as  proximate  cause  of  injury.    Hudt  r.  Southern 

Tel.  A  Tel.  Co 4» 

Failure  of  telephone  and  electric  light  companies  to  properly  protect 
their  wires,  held  to  be  the  proximate  cause  of  an  injury,  and 
not  the  burning  of  a  building  which  caused  the  telephone  wire  to 
fall  across  an  unprotected  wire  of  the  light  company.  Homing 
r.  Hudson  River  Telephone  f >>.  et  al 619 

Where  a  telephone  lineman  ascending  a  pole  was  killed  by  a  cirenit 
formed  by  what  should  have  hftfm  a  cold  and  harmless  gay  wire 
with  a  high  voltage  death  armed  wire  of  a  eity,  neglisrmtly  pot 
in  circuit  with  it,  the  negligent  current  on  the  guy  wire  was  the 
proximati*  cau»e  of  the  aiw;ident,     Yazoo  City  r.  Birehett 999 

Where  a  child  was  injurfjd  fry  a  t*rl#rphone  wire  whieh  recrived  its 
current  from  a  trolly  wjr#r  ihrrmirh  it«  b^ng  b*iit  down  upon 
the  span  wir<^  by  a  limb  f4  tree  f/roken  by  a  severe  vUtrm^  the 
breaking  of  the  tre*  wa*  i>//t  the  pro^imaU  eaase  of  the  mfxid^mt 
where  thero^  wm  a  f^nibire  t/,  prop^ly  insulate  the  span  wire. 
Warren  r.  (  xtj  Kl^rtrie  fUiHray  O, 587 

Faixi-Vft  Wfar>  — 
Falling  of  wi."*  aiwJ    w»^  impf/^^p*T   insalatioa^   k^lA  the  proxinwle 
eau^e  of  in  pry  m  »^Mm  im  imjnrwsm  tA  thlUL    Xorfolk  Railway 
k  Light  C/>    r.  -i^atley 

Where  »  vV^'^^n^  */*m><ift7  afVyw^H  a  te{eph<j«ie  wire,  rfiin^onnB 
from  wnta^'  »*t&   i^tfitt  arire  to  nm^ok  m  thi^  stnKt,  a»i  a 
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PBOXHEATE  cause  — Continued. 

pasaerby  wound  it  about  a  post,  the  negligence  of  the  compui;r 
and  not  the  act  of  the  paaaerhy  was  the  proximate  eaiue  ol  ■ 
shock  received  from  BUch  wire.    Citiien*'  Telephone  Co.  v.  Tbomu 

WlItES    IS    Tbeeb  — 

Where  ■  telephone  compan;  left  wires  hanging  in  a  tre«  which  ooming 
in  Mtntatrt  with  a  trolley  wire  carried  the  current  to  a  teoc*-  and 
a  traveler  touehing  the  fence  was  killed,  held  that  the  leaving  of 
the  wires  in  the  tree  was  the  proximate  cause  of  the  accident. 
Home  Telephone  Co.  v.   Fields 


ili 
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In  an  action  against  an  elevated  railway  company  for  injnriea  re- 
ceive by  striking  a  live  third  rail  with  a  chisel,  it  was  held  that 
the  plaintiff  was  in  tha  exerciae  of  due  care  and  that  it  cannot 
be  said  as  a  matter  of  law  that  he  aasumed  the  risk.  Keeley  r. 
Boston   Elevated   Railway  Co.,  note 

Injurf  to  member  of  repair  gang  caused  by  iron  shovel  ™lri''g  a 
short  circuit  between  a  third  rail  and  a  bolt  on  a  tie.  Smith  f. 
Manhattan   Ry.   Co 

Injury  from  stepping  upon  electrically  charged  rail,  errooeoua  in- 
structions.   Sullivan  V.  Brooklyn  Heights  R.  R.  Co 

Injury  to  horse  crossing  track  by  reason  of  electric  shock,  aee  Hobsks. 

KEIXASE- 

Releose  of  a  railway  company,  eipresaly  stating  that  it  is  not  a  re- 
lease of  a  telephone  company,  releases  the  latter  from  liability 
only  pro  lonlo  for  n^ligenoe  in  maintaining  electrie  wires. 
Home  Telephone  Co.  r.  Fields 

BE8    QEST^S  — 

In  an  action  for  death  enuscil   hy  shock  from  .in   incaniieacent   light. 
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RUBBER  OI1OVE8—  PAQC 

Whether  failure  of  lineman  to  use  rubber  gloves  was  contributory 
negligence,  held,  question  for  jury.  Commonwealth  Electric  Co. 
V,  Rose 381 


Power  of  municipality  to  sell  surplus  power,  see  MinnciPAL  CoB- 

FOBATIONS. 


A  city  cannot  authorize  an  electric  light  company  to  cut  shade  trees 
in  the  edge  of  a  sidewalk  for  mere  convenience  in  erecting  wires 
and  poles.    Brown  r.  Ashville  Electric  Light  Co 497 

An  electric  company  having  no  interest  in  or  control  over  wires  or 
appliances  connected  with  an  electric  sign  is  not  liable  for  death 
of  a  horse  from  a  shock  received  while  hitched  to  such  sign  post. 
Memphis  Consol.  Gas  ft  Electric  Co.  9.  Skeers 1026 

SPECIFIC   PERFOBMAHCE  — 

Equity  will  not  decree  specific  performance  of  a  contract  for  elec- 
tricity providing  that  the  consumer  shall  not  use  current  from 
other  companies.    Beck  t?.  Indianapolis  L.  &  P.  Co 67f 

Specific  performance  of  contract  to  furnish  electric  current  for  public 

use.     Seattle  Electric  Co.  r.  Snoqualmie  Falls  Power  Co.  et  al..     681 


Pennsylvania  statutes  as  to  use  of  streets  by  lighting  companies 

construed.    Allegany  County  L.  Co.  v.  Booth M4 


Duty  of  inspection  after  storms,  see  ELKcmc  Light  CoMPAirnEfl. 

The  fact  that  a  storm  concurred  to  produce  an  injury  will  not  relieve 
a  telephone  company  from  liability,  where  the  storm  and  the 
defective  condition  of  the  company's  wires  were  concurrent  causes 
of  the  injury.     Central  Union  Telephone  Co,  r.  Sokola 9iZ 

Liability  of  telephone  and  electric  light  companies  for  injuries  re- 
sulting from  broken  wires  caused  by  a  storm.  Heidt  r.  Southern 
TeL  ft  Tel.  Co 485 

Effect  of  storm  on  liability  of  telephone  company  for  negligent  con- 

stmetion  of  guy  pole.    Smith  v.  Missouri  ft  R.  Telephone  Co. .       466 


Pofwcr  of  city  to  regulate  use  of  streets  by  eleetric  light  company. 

Merced  Falls  Gas  ft  Eleetric  Co.  r.  Turner  et  al 

Use  of  streeta  by  eleetric  lighting  company.    Alle^iaay  Cooaty  L. 

Co.  c.  Booth M4 
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-  Potttinued. 

Electric  ligbt  company  must  cDiDplf  with  ordiikaDce  re4|uiriiig  peimii 
and  deposit  before  eicavating  in  the  streets.  Cook  v.  NotU 
Bergeo  Tp.  et  ul 

A  village  U  bound  to  see  tbat  its  streets  are  not  improperly  tued  b] 
electric  companies.     Village  of  Paleatine  r.  Siler 

STKIKEB  — 

The  pri^valenfe  of  a  general  strike  doea  not  relieve  an  electric  rul 
way  iKimpany  from  liability  for  n^Ugencc  in  permitting  a  Irn 
wire  to  be  in  the  street.    Cleary  e.  St.  Louis  Transit  Co 

TAXATION  — 

Taxation  of  electric  corporations,  note 

Power  of  city  to  levy  tax  upon  the  gross  receipts  of  on  electric  U^l 
and  power  company.  City  of  Scranton  r.  Scraoton  EIectri< 
Light  4   Heat  Co 

Switches,  wirra  and  meters  owned  by  an  electric  company  installd 
on  real  property  belonging  to  indiTiduals,  are  not  Assessable  ai 
real  estate  to  the  electric  company.  People  ex  rel.  N.  Y.  Edison 
Co.  i".   Feitner  et  al 

FrAnchiies  of  an  electric  lighting  company  are  subject  to  local  taX' 
ation.     Stockton  Oaa  &  Electric  Co.   v.   San   Joaquin   County.. 

Beaaonableness  of  license  tax  on  poles  of  an  electric  light  eompanj 
is  1  question  for  the  court.  West  Conshohocken  Itorough  e. 
Conshohocken  Electric  Light  &  Power  Co 

An  electric  light  company  is  not  a  "  manufacturer."  within  the  meaO' 
ing  of  a  constitutional  exemption  clause.  State  r.  New  Orleam 
Ry.  i   Light  Co 

TEIXGRAPH   COMPAiriES  — 

Injuries    tn   t^lfpirnph    linemen    from   contact 
r  electric  light  wires,  see  Caosal 
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Cabb  Requibed  with  Rbfebenoe  to  Othkb  Wibbs  — 

9ee  Cbobbihq  of  Wibes. 

It  is  the  duty  of  telephone  companies  to  see  that  other  electric  wires 
are  at  a  safe  distance  from  their  own  wires.  Drown  v.  New  Eng- 
land Telephone  &  Telegraph  Co 1053 

A  telephone  company  is  not  excused  from  liability  because  the  danger 
arose  after  the  construction  of  the  telephone  line  and  was  due 
to  the  running  of  an  electric  light  wire  below  the  guy  wire. 
Guinn  r.  Delaware  &  A.  Telephone  Co 562 

A  telephone  company  which  allows  an  electric  light  company  to 
string  wires  on  its  poles  must  not  thereby  expose  its  employees 
to  unusual  perils.    Barto  v,  Iowa  Telephone  Co 255 

Duty  to  Pbotect  Patbons  — 

It  is  the  duty  of  a  telephone  company  to  exercise  at  all  times  the 
highest  degree  of  care  and  vigilance  to  protect  patrons  from  a 
dangerous  electric  current  over  its  wires  from  any  source.  Dela- 
hunt  V.  United  Telegraph  &  Telephone  Co.,  note 702 

A  telephone  company  inviting  the  public  to  use  its  instruments  is  not 
an  insurer  but  must  use  such  care  as  may  reasonably  be  ex- 
pected of  a  person  of  ordinary  prudence  under  the  circumstances. 
Brucker  v,  Gainesboro  Telephone  Co 1011 

A  telephone  company  is  not  obliged  to  guarantee  the  safety  of  its 
system  under  all  possible  conditions  and  circumstances,  but  it  is 
required  to  exercise  that  due  and  ordinary  care  which  the  pres- 
ent state  of  scientific  Icnowledge  and  the  enormous  power  of 
lightning  would  suggest  as  reasonably  necessary  for  the  protec- 
tion of  life  and  property.    Wells  v.  Northeastern  Telephone  Co. .       749 

Telephone  companies  must  protect  their  patrons  as  far  as  practi- 
cable from  the  dangers  incident  to  the  business,  whether  those 
dangers  arise  from  the  current  employed  by  them  or  such  as 
may  reasonably  be  expected  to  get  on  the  wires  from  other 
sources.     Bjrron  Telephone  Co.  v.  Sheets 008 

Dutt  to  Warn  LiifEMEif  — 

Duty  of  telephone  company  to  warn  linemen  as  to  dangerous  electric 
light  wires  strung  above  the  telephone  wires.  Snyder  r.  N.  Y.  & 
N.  J.  Telephone  Co 817 

Where  a  telephone  lineman  directed  by  his  foreman  to  remove  an 
electric  light  wire  received  a  shock,  the  foreman  having  failed 
to  warn  him  that  the  electric  light  company  had  changed  the 
time  for  turning  on  the  current,  it  was  held  that  the  foreman 
was  guilty  of  negligence.  East  Tennessee  Telephone  Co.  r.  Car- 
mine        802 

Patbons  —  Injubiwj  to  — 
iBJury  from  lightning  following  telephone  wire  into  building,  see 

LiGHTlflNO. 

Action  for  injuries  from  shock  rew-lved  by  grasping  metal  arm  of 
receiver  in  telephone  Uxitb,  Brucker  r.  Orainesboro  Telephone 
Co 1011 
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Injury  to  telepbone  Hneman  from  contact  with  other  electric  wim^ 

Injury  tc  telephone  lineman  from  oontftct  with  electric  light  win 
while   climbing    a    telephone   pole.      Gloucester    Eleetrie   Oa.  w. 

Columbiia  R.  Co.  r.  Doraey 

San  Antonio  Gas  t  Electric  Co.  c,  Badders 

Barto  r.   Iowa  Telephone  Co 

Zieho  c.  United  Electric  Light  &  Power  Co 

In  action  for  dmth  uf  employee  of  telephone  company,  eaiued  by  con- 
tact with  iron  brace  charged  with  electricity  from  an  electric 
light  pole,  it  was  held  that  the  electric  light  company  was  negli- 
gent in  not  properly  insulating  its  wires.  Morgan  r.  We»t  Hote- 
tand   Electric   Co 

Injury  to  telephone  lineman  from  shock  from  electric  wire  eauied 
by  the  negligent  construction  of  a  guy  pole.  Smith  r.  Uistoori 
A   K.  Telephone  Co 

Death  of  lineman  front  electric  shock  while  stringing  wires.  Harten- 
atine  c.  I'niteil  Telephone  A  Telegraph  Co 

LlABILITT    FOR  NEGUDEKCB  — 

A  telephone  company  is  liable  for  negligence  rMulting  in  death,  nnder 
a  statute  givinR  such  a  right  of  action,  where  the  negligence  it 
that  of  the  corporation  itself,  as  distinguished  from  that  of  it* 
agents  or  servants.     Citizens'  Telephone  Co.  c.  Thomas 


TEI.EPH01TE   OPEBATOB- 

See  AasuMPnoB  of  Risk  — 
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« Continued,  PAttB 

A  user  of  electric  lights,  having  no  control  over  the  converter,  can 
not  be  charged  with  liability  for  injury  resulting  from  its  de- 
fective condition.    Martinek  r.  Swift  &  Ck> 29 


In  GsmcBAL  — 

Children,  when  trespassers,  see  Childben. 

When  pedestrian  on  track  of  railway  company  not  a  trespasser. 

Anderson  v.  Seattle-Tacoma  Interurban  Ry.  Co 298 

DuTT  or  Electric  Company  to  Trbspassbbs  — 

An  electric  light  company  owes  no  duty  to  a  trespasser  or  licensee  to 
keq>  its  wires  properly  insulated.  Mangan  et  al.  v,  Hudson 
River  Telephone  Co.  et  al 804 

TEB8PA88EBS  ON  LAND  OF  ThIBD  PeBBONS  — 

A  telephone  company  is  under  a  duty  to  a  person  crossing  under  its 
wires,  even  if  such  person  is  a  trespasser  as  between  himself  and 
tlie  landowner.    Guinn  r.  Delaware  &  A.  Telephone  Co 562 

A  person,  injured  by  contact  with  a  live  wire,  which  was  negligently 
allowed  to  lie  across  a  path  which  had  been  used  generally  for 
more  than  five  years,  was  not  a  trespasser  so  as  to  preclude  a 
recovery  for  damages.    Davoust  v.  City  of  Alameda 098 

Where  an  electric  company  maintained  wires  across  the  land  of  a 
third  person  in  a  dangerous  condition,  and  was  aware  of  the 
danger  and  that  people  were  in  the  habit  of  going  near  the 
dangerous  wires,  such  company  was  liable  for  death  of  a  mere 
licensee  or  trespasser  on 'such  lands.  Council  P.  Keouk  Electric 
Ry.  &  Power  Co 862 

When  Tbespasseb  Can  Recover  fob  Injttbies  — 

Electric  light  company  having  left  a  wire  running  to  a  house  after 
the  lights  had  been  cut  off,  such  wire  being  within  a  few  feet  of 
the  ground,  is  liable  for  injuries  to  a  child  by  coming  in  contact 
with  such  wire  although  the  child  be  a  trespasser.  Daltry  v. 
Media  L.,  H.  A  P.  Co 63 

The  fact  that  a  boy  eight  years  of  age  was  a  trespasser  in  reaching 
through  a  fence  does  not  preclude  his  recovery  for  injuries  by 
contact  with  a  telephone  wire  which  had  become  charged  from 
an  electric  light  wire.    Lynchburg  Telephone  Co.  t?.  Bokker 406 

A  boy  going  beneath  the  side  walk  where  there  is  an  electric  cable, 
there  being  nothing  to  prevent  access,  is  not  a  trespasser  so  as 
to  prevent  recovery  for  injuries.  Commonwealth  Electric  Co. 
V.  Melville 

When  Tbespasseb  Cannot  Regoveb  fob  Inxubies  — 

A  boy  injured  by  contact  with  a  live  wire  while  elimbiiig  on  a  ute 
of  a  public  bridge  cannot  hold  the  eleotrie  oompuiy  UM^ 
damages  where  he  was  a  trespasser  and  was  not  ill  a  *^ 
the  public  might  rightfully  go.    GraTW  p.  Waal 
Power  Co 

75 


not  a  fatal  variance.  Houston 
Wbere  a  declaration  stated  that  a  b 
injured  bj  grasping  a  telephone 
from  an  electric  light  wire,  and 
injured  by  a  wire  ia  a  yard  adji 
material  variance.     Lynchburg  ' 

VnXAGES  — 

See  HuiriciPAL  CoBPtnATioiTS. 

•WABXtXQ  OF  BANGER— 

Bt  Electbic  Light  Compaby  — 

In   the   abaeDce  of   aa   agreement   ( 

would  be  given  by  an  electric  li 

safety  of  telephone  men,  there 

ing.    Rowe  v.  Taylorville  Elect 

Whether  the  failure  of  a  anperinte 

turning  on  the  current  was  ne 

Williama  v.  North  WisconBin  L 

Br  OwsBB  OF  Pbeuisbb  — 

An  owner  of  premises  ia  bound  to  w 

ent  contractor  of  electric  wires 

employee  is  working.     Stevens  ' 

Bt  Telegkapb  CoxPAnr —  - 

Duty  of  telegraph  company  to  warn 

graph  Cable  Co.  v.  Likes 

By  TBLxPHoifE  CoupART  — 
Duty  to  warn  linemen  of  dangeron 
o.  N.  Y.  ft  N.  J.  Tetepbone  Co., 


See  CBOssi:«a  of  Wibe8;  ELZcnio  L 


l2n>Kx.  IIST 

WIRES  —  Contimued,  PAOB 

An  electric  company  nutintaining  wires  across  pnrate  property  owva 
a  duty  to  persona  not  trespassers  to  maintain  such  wires  in  a 
safe  condition.    Central  Union  Teleplione  Co,  r.  Sokola S23 

Where  an  electric  company  runs  uninsulated  wires  carrying  *  dan- 
gerous current  across  the  land  of  a  third  person,  it  is  liahle  for 
injuries  from  contact  with  such  wire,  where  it  knew  of  the 
danger  and  that  persons  were  accustomed  to  go  near  such  wires. 
Council  r.  Keokuk  Electric  Ry.  &  Power  Co MA 

WIBIKO  OF  B17IIJ>IHOS« 

See  Telephone  Companies;  Electbic  Light  Companie& 

Wiring  buildings  for  electric  lights,  note •  1 

It  is  not  necessary,  in  wiring  a  building  for  incandescent  lights  to 
anticipate  the  access  of  dangerous  currents  upon  the  failure  of 
apparatus  to  work  wholly  under  the  control  of  the  lighting  com- 
pany.   Reynolds  v.  Narragansett  Electric  Lighting  Co 207 

Parties  installing  electric  light  fixtures  in  houses  are  not  bound  to 
anticipate  that  electric  light  companies  will  be  negligent.  Gilbert 
et  al.  V.  Duluth  General  Electric  Co 1<16 

Power  of  city  to  regulate  wiring  of  buildings  for  electric  lighting. 

Collins  V,  District  of  Columbia 1 137 

Care  required  by  corporation  wiring  buildings  for  electric  lights. 

Herzog  r.  Municipal  Electric  Light  Co 1 


(Total  Numbib  or  Paobs,  1196.) 
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